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In  General.  i.  •  * 
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Allowable ;  in  what  Cafes ;  and  what,  may  be  in- 
tended. -  -  •  -  B-  44.9 

Slnmit.     See  Ufes.— Fines  (O.  6) 

Conftru^ion  of  Deeds  direded  by  it ;  In  what  Cafes.  A.  450 

Made  appear.     How.  -  -  B.  450 

Favoorctl  in  Equity.  -  -  -  C.  45 1 

PunKhed.   Iii  what-Cafe^  a  bare  Intent,  without  any 

Ad  done,  ihall  be  puniifaed.  -  D.  451 
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and  yet  the  Inheritances  feveral,  or  to  one  of 
them.  -  ,  -  - 

Inter  fe. 
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Seifed.    How  each  Jointenant  (hall  be  faid  feifed. 
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Executed.    In  what  pafes,  and  to  what  Poiporet 

fach  Inheritance  fhall  be  fatd  tp  be  executed  in 

Life  of  the  Parties*  -  .  La.        50S 

Severance.     What.  .  ,-  -  E,  47(J 

Reived. 
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Revive.  -  -  .  K.  a.        509 

Puiler.    What  ihall  amount  tp  an  Qufter  of  his 

Companion.  -  •  -    '  P.  a.        c  n 

Sec  Trial  (B.  f.  6)  Oufter. 
Survivor/hip. 

InwhatCafe5.  -  •  -  L.  a.        coo 

Place.  .  i^ 

Deilroyed ; 

So  as  the  Part  of  one  Dying,  (hall  go  to  the 
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Df  what  Eftates,  Things,  or  Adlions.  .  B.    '        A7k 
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^urvivor.  ^ 

Bound ;  By  what  Ads  or  Things.  .  F. 

Piveriities  between  Jointenants,  Tenants  in  Com- 
mon, and  Parceners ;  and  what  Adb  they  may  do 
the  one  to  the  other.        -       -  ^  Ma 

Actions. 

What  Anions  lay  at  Common  Law,  or  lie  now ;  for 
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Where  Damages  ihall  be  rccoverei          ^        S*  a.  cij. 
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In  Adtions  by  Survivor.            -             -             Y.  a.  3.  5Zf 
Evidence.  In  what  Cafes  Jointenancy*  &c.  may 
be  given  in  Evidence  on  a  general  Iflae.  See 
Trial  (F.  f) 

Eqoity.            -            -              -              -                Z.  a.  525      ' 

Tenant  by  the  Cnrtefy;  Of  what  Eftate,            -        I.  284 

Pleading  the  Plea  of  Jointenancy.  3^  £.  i.  l«            A.  b« .  526 

Abatement  of  Writ ;  In  what  Cafes  m  Part«  or  in  all.  A.  b.  j.  5  29 
No  Plea.    In  what  Cafes  Jointenancy  is  a  good 

Pica  or  not.         -              -         -             •             B.  b.  '530 
Pleading  Jointenancy  by  Fine;  Good  or  not.     B.  b.  2.  533 
At  what  Time  Jointenancy  may  be  pleaded  ;  And 
wbere^  after  a  former  like  Plea  by  one  Defend- 
ant*              -                 -                -               C.  b.  533 
How«            -                -            ^           .             D.  ^  534 
Of  whofe  Gift.               «                 -                E.  b.  536 
IlepHcation.     Good.                 •                -            G.  b.  538 
Procefs  upon  the  Statute,  In  what  Caies ;  And  how.  F.  b.  537 
Damages  by  the  Statute  34  £.  i.  i.'See  (A.  b) 
'      Several  Tenancy  good  Pm ;  In  what  Cafes.           H.  b.  538 
Sole  Teriancy.  .  Pleadings  thereof;  4i^d  when        I.  b.  539 

%idntttia  enUi  3|ofnture. 

Join  tare. 

What  is.        *        -                -                -                 A.  540 

Jointrefs.    Difputes  between  her  and  the  Heir.           C.  544 

Creditors  or  Purchafors.               -             -            D.  543 
Jointrefs  reftrained  or  favoured;   In  what  Cafes, 

SceWalle  (Q;^a)                -                  -                B.  540 
Jointure. 

Agreement  to  the  Jointuie.    What  is.          r         G.  545 

Refttfal.    In  what  Cafes  it  may  be.                r        £•  543 

What  is  a  Refufal.                  •                r            F.  544 
Barr  of  Dower. 

In  what  Cafes.          •                •                %       H.  54^ 

Forfeiture  by  i  f  H.  7.  ao.         .            ?                 I.  ^49 

See  Diicontinttance  of  EUate  (D) 

Waived  ;  by  what  A€t ;  and  who  mvA  take  Ad- 

vanugeofit,         -             -            -             K.  55$ 

Equity.               •           .               -           r        L.  557 

ftnxcutjifi  Sltp^imta. 

What  it  is,  and  bow  to  proceed^         «            •A,  559 

Lie.    In  what  Cafe#.                 -                •>                B.  55^ 

Who  (hall  have  it,  and  againfi  lyhom*            •            C.  5^!                              « 

In  what  Court,  and  at  what  Time.            •                C.  a.  563 

Pleadings  in  a  fecpnd  Writ.             -                <v         D.  563 

Judgment ;  and  what  fbaO  be  recovered.          «        £.  565 

How  far  botmd'by  Engllih  Statate^^           t             A.  566                            | 

Writs.    What  Writs  nuy  go  into  Ireland.        •         S,  567 

f  ower  of  £n|]iih  gourts  over  the  Lan4s  in  Iftb|i|d« .  C.  567                            | 

Jud^mcn^ 


xxhr  A  TABLE  of  the  feveral  TITLES, 

3|ttfall»^  ^age 

Judgments !■  Cooitt  there;  How  far  fabjedto 
Courts  her^  •  «  - .         £•  569 

ISae,  or  Heirs  of  Body. 

Where  they  give  Eftatc  by  Pnrchafc  or  De- 
fcent,  by 
Will. 

Deed.  .  -  - 

Where  they  are  only  Defignatio  Perfons.        • 

Id  their  own  Caufe. 

In  what  Cafes  they  may  be*  '    . 

Demeanor.  ... 

What  is  too  high  for  them  to  determine. 

What  he  may  do  extrajudicially. 
Who  fhall  be  faid  to  have  judicial  Power. 
Who  Judge  or  Officer  ?  And  in  what  Cafes  other 

Perfons  than  Judges  of  the  Courts  at  Wedminfter, 

lee.  as  Biihop,  Sheriff  fhaU  be  faid  to  zGt  as  Jud- 

5CS,  or  only  as  MiniHers.  See  Sheriff,  • 

udges  of  Record,  who*  and  their  Power. 
How  coniHtttted  or  difcharged. 
Certificate  by  Judge  of  what ;  And  How. 

See  Trial  (S.  b) 
Fees,  &c.  due  to  Judges ;  In  what  Cafes. 
Pnniihable.    For  what. 
How;    See  A6Hons.'(Q^b) 

Where  a  Man  may  pray  and  have  Judgment  againft 
himfelf.  *  .  . 

Where  Part  is  found  againft  him. 
Againft  whom  it  ihall  be. 

Where  two  are  fued,  and  one  acquitted.        « 
For  whom  Judgment  (hall  be  given.  • 

In  what  Cafes»  after  a  Verdidt,  Judgment  ihall  not 
be  given  upon  the  Verdid,  but  upon  the  Decia- 
ration.  Pica,  or  other  Part  of  the  Record.  See 
Trial  (G.  g.  4)        .    - 
Kindred  after  Verdift.  See  Trial  (K.  g) 
By  what  Thing  $  Entire  Damages. 
See  Damages  (B)— Trial  (L  g.  3) 
Where  a  Releafe,  or  Nolle  Proleqoi  of  Part» 

will  be  a  Releafe  of,  or  to  all.  •  G%  593 

Collateral  A  A,  viz.  Releafe  to  one  Defendant, 
&c.  Where  feveral  Defendants  plead  fe-' 
veral  Pleas.  •  .  F.  591 

Aided  by  Releafe  of  Damages,  or  what  elie  would 

make  Error.  •  -  «         G.  a.        59^ 

See  Error  (K)  (S.  b.)  &c 
Conditional. 

In  what  Cafes.  •  •  •*         H«  59$ 

Given. 
When, 
For  the  Dcbtj  ^c.  on  Plca^  but  not  for  Damages 
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till  the  other  Plea  tried.                -                L-  597 

la  General  upon  the  Pleadings.             -            I-  *•  ^^o 

-  Immediately.  ^^ 

Upon  what  Plea  of  one  of  the  Defendants.    M.  ooo 
Where  there  arc  fev^al  Defendants  and  a 
Veidift  is  given  agali^  one,  where  Exe- 
cution Audi  ftay  till  the  Iffue  is  tried  againft 

the  other,                -                  -                M.  «.  6oi 

Of  one  TWng  by  the  Name  of  another.        -        H.  3.  w 

In  what  Court.             -            -            -                X***  ^'^ 

By  fcveral,  where  one  had  no  Authority.                T.  3.  pij 

How.  «^  „  . 

And  in  what  Cafes  two  Judgments  Ihall  be 

given  in  the  fame  Aftion.  -  K.  59* 

When  a  Pleais  good  for  Part,  and  ill  for  Part,    N.  6oa 

In  what  Cafes  it  ihall  be  given  for  what  is 
good.  -  -  -  N.2.        603 

Againft  the  PlaintiiF;  that  ihe  Writ  ihall  abate, 

or  that  Demandant  be  barred.  -  ^*  *•         597 

Of  AiTcts  Quando  Acddcrint.        -  -        H,  a.         590 

Sec  Executor  (B.  b.  2) 
Nil  Capiat  per  Breve.  -  -1-59° 

Itefnfed  to  be  given  by  the  Judges. 

InwhatCaics.        -    .  -  -  E- 2.        59« 

-One  or  feveral  Jjidgments. 

And  what  ihall  be  faid  one,  and  what  feveral 

Judgments.  -  -  -  T.  6ia 

In  what  Cafes,  though  the  Judgment^  be  feveral, 
yet  but  one  E^cecution.  See  Execution  (N) 
When.  Sec  (L)  Sec. 
Place.  See  (T.  2)  and  (G.  a.  3)        ' 
HaOcfied. 
In  what  Cafes  it  may  be,  by  Relca^  of  Damages^ 
cither  to  a  Sole  Defendant,  or  to  one  where 
there  arc  feveral.  ,.70.  6oa 

By  Prayer.  -  -  -  P.  606 

Aelation  to  what  Time.  Sec  Warranty  <A)  W.  616 

Jar. 

Judraent  in  one  A£^ion. 

Where  a  Bar  in  another  A^ion 

InGeneraL  -  -  -         P.  2.        607 

Againft  one  ObUgee,  &c.  where  a  Bar  in  ano* 

ther  Adion  agsunfl  another  Obligee,  Sec,         P.  3.        607 
In  what  Adions  it  being  given  ihall  be  a  Bar  of 

other  kind  of  Adions.        •  -  Q;^  608 

See  Bar  (D). 
-Or  Recovery,  where   a  Bar  in  another,  though 
brought  in  a  different  County  of  die  fame 
Thing.  -  ...  Qj^3.        609 

Though  brought  by  the  fame>  or  by  different 
Pcrions.  Sec  Bar  (D.  2)  -  0^4.        610 

In  one  Court  what  a  Bar  in  another  Court.    And 

what  Judgment.  .  .  .  Q^a*        608 

In  what  Caies  it  win  bar  a  new  Adion. 
In  Cafe  of  the  Xing,  .  ^  R»  611 

How 
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How  to  be  pleaded  in  Bar  and  iMthom  Execotkm 

or  not.    ^  -  •  •  R«2.        6it 

Where  the  PlaintiiF  (haH  have  Judgment,  though 
his  Title  is  deftroyed.    See  Abatement* 
Ceflet  Execntio.' 
Where  one  Befendant  only,  who  pleads  federal 
Pleas,  and  ohe  is  found  againft  him ;  in  what 
.  -  Cafes  the  Plaintiff'  may  have  Judgment  with 
CeiTet  Executiow  -  •  M.  3.        602 

FuQ  Judgment  given.     When.  •  -  S.  612 

New  Judgment,    fo  what  Cafea  to  be  gireQ,  and 
where  and  how.  See  Record  (I)  U*  613 

See  Error  (C.  b)  (D.'b) 
Reverfed, 

For  what  in  General.  -  •  X.  3.        62 1 

For  Fraud  in  obtaining  it,  and' How.  •        W.  a*        617 

In  part  or  in  all.  -     .       -  -  X.  61& 

In  what  Court,  and  when ;  and  where  the  Judg- 
ment (hall  be  faid  Reverfed,  or  only  the  Exe- 
cotion.  f  -  •  -        X.  2.        620 

Where  by  reverfing  the  Judgment  againft  the 
Plaindff  the  Origimd  fhall  revive. 
Revived  by  fare  facias. 
Signed  and  Entred.    When; 
'    Rules  as  to  Signing,  &c. 

According  to  the  late  AAb. 
Without  a  Rule  or  Motion,  in  what  Cafes. 
Upon  NU  Dicit.  -  -  - 

Arrefted.    In  what  Cafes.  See  Trial  (H.  g)  &c. 
For  what ;  How  and  when ;  -  • 

Motion  to  Arreft  Judgment;  when.  Sec  TriaL 
Set  aiide  for  what  Caufes.' 
Irregularity  in  Si^in|^  it. 
Want  of,  or  Inuifficiency  in  a  Plea,  • 

Not  paying  for  the  Iffue,  &c. 
Not  diuiharging  the  Summons. 
Want  of  Notice  of  Writ  or  Declaration. 
Motion  to  fet  it  alide  j  when  to  be  made. 
Void. 

Or  only  Erroneous.     ^     -  .  « 

In  re{pe£k  of  the  Place,  or  Court  in  which. 
In  refpeft  of  the  Authority  or  Commiilioa  of  the 
Judge.        -  .  .  . 

Affirmed  m  what  Cafes  ;  by  bringing  Error  or  FaMe 

/udgment.  .  .  « 

Confeflinfl;  Judgments  upon  Condition«.&C4  and 
how  to  AcKnoDidedge  a  Judgments         • 
Vacated.  •  •  «  * 

FinaU  .  •  . 

Tranfire  in  Rem  Judtcatam)  in  what  Cafei  it  (hall 
be  £dd  fo.  *  ^  «»  M.  a«       63/ 
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(A)  Penalty  of  killing  Game;  and  how  to  be 

recovered^  and  Pleadings. 

I.    jyT  12  R-  7,.  cap  13.     Nortf  unqualified Jhatt  keep  dogs  for 
-^  Jporty  or  ufe  nets,  ^c.  who  have  not  405.  per  aim.  or  iejiroj 
gentlenun*sg£mu  on  fain  rfa  years  iixipriibninent. 

2.  II  H,T.  cap.  I  J.  None  may  take  pheafants,  or  partridges 
with  Mts  in  another^ s' freehold  on  pain  of  10  L 

^     19  H.J  cap.  II.    Infli^s  a  penabj  rf  loLfor  every  ftalkmg     . 
of  game. 

4.  14  &  15  H.  8.  cap.  10.  None  to  kill  hares  in  die  ihow,  m 
pain  efbs.  8d. 

5.  25  H.  S.  cap.  II.  §.  2.  InfiiSfs  a  penalty  of  one  yearns  imprifon" 
ment  and  to  forfeit  4JL  for  every  wild-fowl  tadccn  with  netSy  or  other 
engines^  within  the  times  limited  byfiatute. 

6.  23  Eliz.   10.  §.  2.     Penalty  of*  20s.  for  dejiroying  every  1^^^*^,^ 
phealant,  and  los.  for  every  partridge  tn  the  night.  ^  Ibtuto 

forioliv  p4>rtndgerf  it  was  laid  to  be  €umrtins\  but  held  per  tot.  curiam  to  be  illy  for  that  HmM 
are  no  iw:h  words  as  cum  retiis.    Pafcb.  A  J-  i*  3  Buls.  178.  the  Kiog  v.  Rivett. 

5.  3«  The  forfeiture  for  deftroytng  rf  pheafants  and  partridges 
Jhailbe  ruovered  in  any  court  of  record,  ana  divided  betwixt  the 
lord  of  the  liberty  or  manor  where  the  offence  is  committedf  and  the 
profecuiar ;  but  in  cafe  the  lord  Jhall  difpence  with  the  offender j  the  • 
poor  of  the  parijb  are  to  have  bis  moietyj  to  be  recovered  by  any  of 
the  church  wardens. 

§.  4«  None  to  hawk  or  hunt  in  ftanding  corn  or  lying  in  the 
fmnii  on  pain  of  40s. 

§.  6.  Saving  for  tramellersj  if  they  let  the  game  gp. 

7.  I  Jac.  I.  cap.  27.  §.  2.  None  to  kill  or  deftroy  the  game  or 
emy  pidgeon  on  pain  rf20&.  or  three  months  impryonment. 

^.  3.  Any  perfon  not  having  lol.  per  ann.  or  20oL  in  goodsy 
ktettng  dogs  or  nets  to  forfeit  40s..  or  be  imprifoned  for.^  tnontbs 
UMMs  tbefon  and  heir  apparent  of  an  efquire,  or  of  higher  degree. 

y  4*  Forfeitures  for  buying  to  fell  again^  or  felling  deer  jfiiu 
hare  lOs.  pbeafani  20S.  or  partridge  los. 

Vol.  XIV;  B  §  5.  Ai»# 
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5.  5.  Nontjball  by  ans  former  lawfuffer  tunijhmnt  fir  the  fame 
§ffincesfir  which  hfJbauSe  punljhed  by  this  law. 

TwQ  jufttces  rf peace  may  bear  and  determine  thefe  offences, 
8.     7  Jac.  I.  cap.   11.  ^.  2.     Any  ferfem  -hamkimg  ^mr  hunting 
phesdant  cr  partridge  between  the  I  ft  of  July,  and  the  laft   df 
Aueuft  tcfirfest  4O8.  and  20s.  more  fir  every  bird  taken. 
Ratification  by  i  ^a^.  i.  repealed. 

§.  7.  £t;^  Urd  of  a  manor^  and  every  fireeholder  having  40/* 
per  ann.  or  40oiL  in  goods,  may  take  pheafants  and  partridges  in  their 
own  lord/hips  and  freeholds  between  JkSchaehtas  and  Cbri/imas. 
r   2   1        ^*  ^*  Inferior  perfons  killing  pheafants  or  partridges  to  be  com* 
*^        -^    mitt ed  for  3  months^  or  pay  tos.fir  every  bird  taken. 

S.  9.  Conftable    to  fearch  for  dogs  and  nets    by   the  jufttces 
warrant. 
Trefpafs  9*    22  &  23  Car.  2.  cap.  2$.  f.  %.     Isnpowors  lords  of  manors 

ior  br^-    0r  Qtber  royalties  to  make  game-keepers  to  take  away  guns,,  dogs  and 

hon/fy  iotd  taking  ttwfty  a  put ;  the  defendant  jnilified  \j  vtrtue  of  the  Aatute  22  Ji  13  Car.  s.  cap. 
%y  for  preferving  the  gaowy  fectiog  forthy  that  the  lords  of  manon^  and  other  n>yalties«  nu^ 
depute  game4Leepen»  who,  by  virtue  of  fuch  deputation »  majr  feife  guos.  Sec  and  by  wamint 
from  a  juftice  of  peace^  may  fearch  the  houfes,  lee.  of  fufpeAed  pcrfonsy  te.  and  feife  tbem 
for  the  ufe  of  the  lord  of  the  inaBor»  Sec.  and  fo  brings  his  cafe  withia  tbt  Itatnte,  and  jufti6e> 
the  feifing  the  gun.  Sec.  it  *  was  held  that  there  was  no  oQcafion  of  fetting  forth  all  this  mauer  s 
becaufe  the  defendant  a^ted  under  a  warrant  from  a  juftice  of  peace^  and  in  fiKh  cafe  he  might 
have  pleaded  the  general  ifluet  hut  if  he  had  adted  as  a  game*keeper  onlv«  and  without 
fuch  warraoty  thenj  he  muft  have  pleaded  fpeciaUy.  NaU.  Ahr.  iP7g«  fufttfication  (C)  pL 
17.  cites.  %  Lutw.  150S.  Bowkley  v.  VViiiiams.  *In  the  report  nothing  appears  of  the 

opinion  of  the  court  and  the  words  are  only  (it  icems)  which  is  the  opinion  of  the  reporter* 
%  Lutw.  1 5o6.i^{  This  is  mentioned  only  as  a  quxre  of  the  reponer. 

The  defendant  in  his  juilification  fet  forth,  tliat  J.  W.  was  feifed  in  fee  of  the  hundred  «i 
fi.  and  had  a  court  leet  thei:e»  and  that  be  had  a  warrant  of  a  juftice  of  peace,  to  fearch.  Sec. 
the  reporter  makes  a  quaere,  if  a  hmJiedwlth  a  <onrt  Utt  is  within  the  words  (manors,  or  other 
royalties)  for  if  not  then  (as  it  feems)  it  ought  to  have  been  alleged  that  the  Iwufe  of  the 
plaintiff  was  within  the  manor  of  the  lord  who  deputed  the'  game-keeper  to  fietxe  the  gun, 
becaufe  the  gun  was  feifed  %n  his  ufe ;  and  that  if  it  was  within  the  fame,  or  any  ether  m^nur 
of  the  faid  lord,  it  was  to  00  purpoCe  to  mention  the  hundred  and  court  leet.    1506.  in  S.  C. 

Gamt'knptr  tak*s  m^vay  a  grnnf  he  ought  to  hate  had  a  warrant  from  a  juilice  of  the  peace, 
and  an  authority  from  the  lord  of  the  manor  is  doc  fufficient*  Cumb.  18^.  Trio.  3  W.  St  M. 
JU  R.  Carpenter  ▼.  Adams. 

S.  3.  Game-^eipirs  may  featch  the  boufes  of  fts^cd  ferfons  by  a 
jufticeU  warremL 

S.  9.  Gives  appeal  to  the  fstarter  f^ms* 


10.  4&S  ^'  ^ M.  cap.  23.  /  3-  Impowers  coaftabk  to 
fearch  theko^eof  a  poacher.  And  if  game  be  found  there^  he  JhaU 
forfeit  afum  not  exceeding  20s. /sr  every  hare)  &^. 

&  4*  Indemnifies  game-keiter  refifting  offlmder  in  the  nirhu 
It  it  S.  j.  No  ceruorari  to  be  allowed  without  a  bondrfvA^/or  payment 

the  3  It  4      -^     -^  • 

W.  ScM.  10.  apuflft  deer-Aealea,  that  no  mt'wrmi  ihall  ^  tUofwed  «o  rsmov*  any  pf^occcd- 
ings  on  that  aA,  unlefs  the  party  coovid  become  kmmd  with  gmd fur  nut  i»  50!.  ff^  /v^  tnfi 
imdJamagttf  within  one  month  after  the  cooviAion  (ball  be  conflrmed,  or  a  procedenao  granted. 
2  H^rk.  PL  C.  cap.  t?.  f-  60.  and  ibid.  f.  61.  The  fieijeant  fays,  thatt  the  tike  io  eflfea  is 
cnAded  by  4S1 5  W.  Sc  KC 13.  sods  AiUMe,ftC  ••  cip.  ^4.  in  relatio&  to  coQinAMfisoathofeadb 
of  offences  concMving  ths  game. 

In  trefpafs  $.  10.  Inferior  troiefiun  iommtAng  tr^afes  in  foUemng  tbo 
fjffl"/"*     game  to  pay  full  cdku 

tr.'H'fman^  for  entering  hi«  dofe  and  trampling  titi  grafs;  */  ti^m^  ihidao  to  ti^9  frmMS, 
Vifuuusfuit  V  a&a  mormiof  fttt.  tiiarm  fmtm^  (^c,  amd  tmir^  fonum  JUttti,  C^r.    Aft^r  a  general 

veidid 


0smt*  2 

▼cn!iA  for  the  pl^ntiffy  jt  was  moved  in  arreil  pf  judgment,  that  part  of  tlie  a^ion  was  for 
atrefpafsac  conunon  law*  and  pari  upou  (he  ilatuie,' and  Uiac  contra  formam  ftatuti  go«s  to 
the  whole  ;  and  took  no:ice  of  the  act  of  i)  K«  a.  cap.  13.  and  that  nf  aa  3c  23  Car.  a.  25. 
and  that  it  was  ena^ed  ihc  latnc  year  ihnt  if  tlisjury  finds  ^/w-iffi  uhuW  40s.  ii  a^imt  of  trfpajSf 
the  pf.wstiff  /bou/J  ncavtr  m  a.oe  coffs,  and  if  moVe  are  awarded,  the  judgment  (hall  be  void, 
thK  the  llaitiifie  of  4^  5  i^  &*  Af.  enjtSled  chat  altamdtv.ry  Ltw  and pimu  vow  in  fores,  for 
the  ^ttr  frtferv^iom  of  thr  game,  ftxiUh*  dfiiy  jmt  tn  executhn^  aiid  that  a£ler  Comcs  aclaufe,  that 
imferiifr  irnA/mfM,  (sfc.  prejuvdng  iojmnt,  fis^f.  fh.tl!  bsf^bje^  to  the  fenaliies  by  this  aj?,  ami  may  U  fmtd 
far  trtfpafi  tn  coit'mg  on  any  turn's  tand,  and  if  found  f^uUty  the  hlaiwii^^  Jball  mt  only  recover  big 
damages  tbtr  tky  ffftaintd,  tntt  hiifuilr^i  offuit,  f^e.  aod  infifteo  that  this  was  a  tiepeal  of  the  %9 
IC23  Car«  2>  which  gives  no  more  colls  than  damages.  As  to  the  matter  of  c^  it  was  faid, 
that  this  was  an  independent  claufe,  and  the  plaintiff  ihould  have  declared  that  difendmmt  Iwited  beiti^ 
am  iaferior  tradrjman,  which  had  been  fiifficient  to  intitle  him  to  co(h  upon  a  general  law ;  and 
the  beft  waj  had  been  to  nmit  contra  formam  flatun.  But  this  being  moved  in  Hillar>-  teran,  tho 
court  was  of  opinion,  that  where  ^  ilature  makes  an  offence,  the  condufion  muft  be  contn 
fornoam  ftatuti ;  but  this  was  an  offence  before  that  a^iy  which  only  repeals  that  claufe  of  ^% 
k  23  Car.  t.  and  therefore  the  declaration,  thouj'Ji  it  concludes  contrt  formam  (tatuti,  it 
well  enoagli;  and  the  plaimitf  h»d  judgment  nifi  cnufa.  5  Mod.  307.  Mich.  8  W.  3  B.  R. 
Bennet  v.   Talbot^  1   Salk.    aia.  S.  C.  and  the  court  held,  t!iat  co/itra  formam  fiAtuHp 

(honkl  be  applied  only  to  the  later  part*  which  was  really  againft  the  ftatute,  and  thac 
fi.>ce  the  hunting  and  breaking  could  not  be  feparated,  the  plaintifT  ihould  have  his  cojit^ 
accprding  tp  th?  new  flitute,  ^nd  judgment  for  tlie  plaintiff.  Hill.  8  \V.  3.  B.  R.  Carth. 
38*.  Trio- 8  W.  3.  B.  R.  S.  C.— -S.  P.  Carth.  414.  Mich.  9  W.  3.  Sh.idow  v.  Raintcr.— — And 
another  exception,  becaufe  it  is  not  laid,  that  the  defendant  hunted  aed  kilkd  gMm,  but  onlf 
that  he  ^HflfeJ  generally.    Sednoa  allocatur.     Ibid^ 

S.  1 1.  No  heath  or  ftrn^  ^c,  U  he  cut  or  hurnt^  from  the  %d  of    [  3   1 
February  to  Midfiomner* 

It.  5  JnTu  cap.  14*  /  2.  Higler  or  viftualler,  having  any 
garni  in  their  keepng  to  fprfeit  5I.  for  every  hare^  l^c.  and  the  lofd 
of  the  manor  where^  Ifc.  or  jti/iice  of  peace  niay  take  it  from  him. 

No  certiorari  allowed  till  $ol.  fecurity  given  to  pay  cojls. 

S.  3*  jAt  offender  againji  the  game  a^y  difcovering  a  cirriefy 
tr  vi£iuaUer  offending^  JhaU  be  tiif charged  of  the  pains ^  ^c. 

S.  4*  Unqualified  perfon  keeping  or  ufmg  dog  or  net,  to  forfeit  $\.     The  offence 

for  which 
the  ftatute  gives  the  forfeiture,  is  the  keeping  of  dogs  and  nets,  but  not  Che  kURr^  hares,  Vc. 
and  if  a  man  not  qualified  goes  a  hunting  and  ^ilh  never  fo  many  hares  upon  t/ot  fame  day,  h« 
forftiss  but  ms  5I.  Pur  it  is  but  one  ofibnce ;  but  if  he  hunts  feveral  days  and  kills,  it  ihould  be 
laid,  that  he,  fuch  a  day,  kept  dogs  and  killed,  itc.  and  then  again  fuch  a  day,  and  fo  by  layijtg 
itfevermSly,  the  uffencfi  M  fevered  and  be  (hall  forfeit'  ^«  for  eaih  oflcnce;  per  Cur.  zo  Mod.  27^ 
in  cafe  of  the  Queen  v.  Matthews. 

This  was  91  conviAioo  upon  the  4fc5ofAnn«  for  the  prefervation  of  game ;  exception  was 
taken  that  the  charge  fetting  forth  that  the  defendant  M.  not  being  a  ferfonfo  andfo  ptallfUdp 
and  fmmtroiing  diJHnSfy  the  fnferal  fualffitasiont  in  the  a3  rf  Car,  %.  for  toe  prefenmtion  of  die 
game  omuttd  a  mna  fuaHficatkm  allowed  by  this  ad»  viz.  that  he  was  not  a  pf rfon  qualified  by 
a  lord  or  lady  of  ^  ipaoor  to  kill  game  for  their  ufe ;  per  cur,  had  it  been  laid  generally  thus» 
that  be  not  being  a  perfon  fus^ied  according  to  tU  law  it  had  been  enough ;  but  the  quali- 
fications being  dil^ndtly  and  feyerally  mentioned,  omiffion  of  one  fotal.  10  Mod.  i6,  ay.  Trin. 
10  Annse.  B.  R.  Qqeen  V.  Matthews.  .    .        .>       . 

Whether  keeping  a  gup  barely  without  ufmg,  or  iateotlon  laid,  is  witliia  this  aA  it  feemi 
not.    Trin.  ii  8c  12  Gea  a.  King  y.  Gjrdiner. 

A  Aon  of  debt  fm  tarn,  Uc,  was  brought  by  a  cowuuon  informer  on  the  ftatute  5  Ann«  T4.  for 
15/.  wherein  the  plaintiff  declared  on  two  feveral  cottnts,  one  for  lol.  for  ki//ing  two  partridges,  the 
other  for  5I. /or  kreping  an  engim  U  dep'oy  the  game  not  being  qualified,  virtute  (latutorum  hujus 
legni ;  upon  nihil  debet  pleaded,  the  pUiatiff  had  a  verdiA  for  5/.  only,  and  it  was  now  moved 
that  he  naight  enter  the  yerdi^  on  either  of  the  counts ;  becaufe  the  defendant  intended  to  move 
ID  arreft  of  judgment,  for  though  he  might  not  be  quahfied  by  the  ilalutes  of  this  land  to  keep 
a  gun,  yet  if  he  is  otherwife  qualified '^^  /aw,  he  is  not.  fubjta  to  this  penalty.  Now  he  may 
be  qualified  by  law  as  being  a  huntfmam  to  a  nobleman,  who,  in  coming  up  to  the  parliament 
may  kill  a  deer  in  any  of  the  king's  forefti,  aud  this  he  may  do  by  the  foreft  law  which 
IS  nan  .of  the  la^  of  this  xcalm ;  and  for  this  reafon  the  plaintiff  was  ordered  to  enter  his 
jodgment.  8  Mod.  238.  Shiptnn  v.  Hopton.— — This  a<aion  is  given  by  the  ftat.  8  Geo.  19. 
by  which  it  is  enaAed,  that  where  an  offence  ^Ml  be  committed  agmfl  any  law  for  prejervi^g  the  game, 
^thf  ofetsderMahle  topesy  a pecumary penalty  ufun  'a  c.nviaion  before  0  j^JUfh  .<w/  p«//««  mayfusfsr  H 
Sy  aOh^o/debi.     8  Mod.  238.  Pafch.  10  Geo.  1725,  S.  C* 

B  2"  Ajuflici 


3  6ame. 

yijiiftice  ofpeaee^  w  lord  of  a  manor  maj  take  ganufrom  unqtut^ 
lijied  perjinsj  andjei%e  dogs  and  nets. 

Game-keepers  y^/b'ff^  game^  to  be  committed  3  months^ 
p9T  1  Tuft.       The  convUiion  fiall  be  made  within  3  months  after  the  offence^ 
or^f^     a^  the  oath  of  one  credibU  witnefs. 

oflbice  is  fufficient  convi^tioay  though  the  (latitte  direfls  it  to  be  upon  oath,  and  fo  if  it  had 
been  made  any  where  el(e»  and  not  to  the  juftice  of  peace  if  fuch  confeffiun  had  been  proved 
tl>e  jaftice  of  peace  might  have  convidiled  the  offender.  But  Eyre  J.  contra^  becaufe  by  zz 
Car*  a.  bt  that  kufi  a  grty^hmnd  is  punilhabley  and  the  ctnvi^on  is  to  bt  by  oatby  or  confcfott  of 
tht  pitrty^  "^hich  ftatute  is  amfirwud  by  tbii  of  5  Anoae,  fo  that  tbefi  Jiatntes  Jball  fiemd  both 
together,  ami  the  ftatute  5  Annae  having  directed  the  convidion  to  be  upon  oath,  whereas  the 
other  is  by  confefiion  or  oath»  it  feems  intended  by  this  lad  a&,  that  the  manner  of  convidtioa 
by  confeflion  (hoold  (till  be  on  the  ftatnte  of  la  Car.  a.  For  by  the  5  Annz  the  convi^on  is  to 
be  00  oath ;  for  if  a  man  roiglit  be  convicted  on  this  laft  aA  on  his  own  confe(iioo»  tliere  h»d 
been  no  occalioQ  of  confirroini^  the  ftatute  of  az  Car.  a.  8  Mod.  64.  Hill.  8  Geo.  ibc  Ki&s 
VtGag^. 

12.  9  Ann,  cap.  25.  /  I.  But  one  ganu^ieeter  Jbatt  be  for 
one  manory  and  he  to  be  regijiered  by  the  clerk  of  the  peacoj  ana  be 
and  every  other  ferfon    unqualified^   who  Jhall  fell  any  game  to 

forfeit  s\' 

S.  2.  Unqualified  terfon  having  game  in  his  pojifjion^  Jball  be 

deemed  an  expofing  tojalej  and  Jhall  forfeit  accordingly, 

S.  3.  jAiy  perfon  whatever  killing  game  in  the  nighty  to  incur 

the  like. 

13*     3  Geo.  I.  cap.  II.  yi  I.     Lords  to  appoint  game-keepers 

qualified  or  their  own/ervantsy  or  thofe  whom  they  immediately  employ 

to  kill  game  only  for  their  ufe. 

And  if  any  other  under  colour  of  deputationy  Jhall  kill  game  or  keep 

guns,  dogs,  or  nets,  they  Jhall  forfeit  as  other  offenders. 

14.  8  Geo.  I.  cap.  19.  /  i.  Perfons  lAay  fue  at  law  fkr 
penalties  incurred  by  the  game  a£ls. 

15,  9  Geo.  I.  cap.  4.  The  penalty  of  any  officer  or  foldier  kilEng 
game. 

[  4  J         16.     9  Geo.  I.  cap.  22.  /  i.     Stealingy  killingy  woundingy  or 
hunting  game  in  difguifcy  made  felony  in  what  cafes. 

17.  Goods  dljlrainedon  a  convi^ion  of  keeping  dogs,  nets,  and 
ferrets  td  catch  conies,  by  a  peribn  not  qualified,  were  replevied', 
the  court  would  not  fet  aude  the  replevin,  but  made  a  rule  to  ihew 
caufe  why  an  attachment  (hould  not  go  againft  him  that  granted  it. 
8  Mod.  208.  Mich.  10  Geo.  1724.  the  King  v.  the  Town  Clerk 
of  Guildford. 

18.  7  Geo.  2.  cap.  2.  /  37.  Soldiers  how  reffrained  from 
takings  or  dejhoying  game. 


(JB)  Profccuticin,  when»  and  how^  and  by  whom 

trycd. 

t.  23  Eliz.  10.  f.  S'  JnfiUet  tf  affifcy  and  juflices  of  peace  he 
their  f^ffiem  and  flewards  of  leets^  &c.  have  power  to  bear  end 
determine  offences  relating  to  the  dejhroying  partridges  and  pheafimti^ 

end 


md  au  jufHce  offiact  may  examine  fucb  offender^  and  Und  bim  ever 
with  good  furetieS'%  to  anfuoer  it  at  the  next  general  fejjienf^  if  the 
effence  be  net  befrre  determined  at  the  afffei^  er  in  a  leet, 

a.  7  Jac.  I.  1 1.  Dejlroyers  ef  the  game  JhaU  he  freficuted 
within  6  months  after  the  effeme  committed. 

3.  In  fome  place  a  man  may  ftand  in  one  county  and  ihoot 
into  2  or  3  ib  diat  it  muft  be  where  the  offence  was  committed, 
and  that  \%  where  the  party  flood  when  he  Jhoty  not  where  the  object 
was  which  be  {hot  at.  Mich«  3  W  &  M.  Show  339*  King  v, 
Alibp, 


draining. 

(A)  Reftrained  by  Common  Law  or  Statutes. 

I.  33  -K8*  TITO  perfon  of  what  degree  or  condition  foever^  Jball 
tap*  q.  ^  11*^^ by  himfelf  fa^or^  deputy^  jervant^  or  other  perfon^ 

for  his  or  their  gain^  Iturey  or  livings  keepy  hold^  exercife 
vr  maintain  any  common  houh  ^^^3^  ^^  P^^^  of  bowlings  coyting^  ^Vf/hy 
caylesj  halfbowl^  tennis^  dicing  table^  or  carding^  or  any  other  manner  ^ 
game  prohibited  by  anyflatute  heretofore  madty  or  any  unlawful  new 
ganuy  now  invented  or  madcj  or  any  other  new  unlawful  game^  here^ 
afttr  to  be  invented^  founds  had^  or  madey  on  pain  ofj^Gs,  a  day ^  for 
evtry  day  ho  heps  or  fuffers  any  fucb  game  to  be  played* 

%•  12.  Jnd  every  porfon  rejorting  tofuch  houjesy  and  there  playing^ 
to  forfat  for  every  offence  68.  od« 

§«  I4«  ^  juflice  of  peace  may  enUr  fucb  houfes^  and  eommit  thf 
offenders^  until  they  nndfureties  not  to  offend  again* 

^15.  JufUceSyiSc.  negU&ing  to  Jearch  fufpe^ed  houfes  to  forfeit 
'40s.  a  month. 

J.  16.  And  no  artificer  or  handicraftmanj  hufbandmany  apprentici^ 
lahoureryfervant  at  hufbandry^journeymany  orjervant  ofaritficery  ma^ 
rineryfijbermany  watermany  orferving  many  jnall  play  at  table^^  tennis^ 
dicoy  cardsy  bowlsy  clafhy  quoitingy  logatingy  or  any  other  unlawful  games 
ma  ofCbrifimasy  on  pain  of%o^  far  every  offenccy  and  in  Q^riflmaSy 
to  fiay  in  their  maflers  houfeSy  or  prefenccy  and  no  perfon  fhaH  at  any  \  t.  \ 
timepl^  at  bowlsy  in  any  open  placoy  out  of  his  garden  or  orchard^  on 
fain  ofif^  8d«  for  every  offence^  And  all  jufti^esy  tnayorsy  fheriffsy 
^nd  bead  officersy  are  autbori/ed  to  commit  every  offender y  without  bail 
^maivtprixoy  until  they  be  bound  infuchfums  as  the  faid  juflice Sy  £?r, 
fikill  think  f^y  not  to  ufefucb  unlawful  games. 

§,  17.  All  former  flatutes  againfl  unlawful  games  are  hereby 
repealed. 
*  B  3  f  !«.  ^»rf 


J  IP^aminff* 

§.  18.  And  where  any  fucb  forfeitures  Jhall  le  found  within  any 
fftinchife  or  Uef^  ihe  lord  ftsidl  have  one  moteij  thereby  and  the  other 
Jhall  go  to  the  trofect^tor  5  and  where  it  Jhall  ie  found,  out  of  the  fran^ 
chife  or  leetj  tne  for jViturei  jhall  he  divided  between  the  hrig  and  ibi 
frofccutor:  and  this  a^  fiall  be  proclaimed  once  a  quarter  in  every 
tnariet  town^  by  the  refpeSfive  mayor s^  Jheriffsy  or  other  hiad  offikrs^ 
and  at  4Very  4^es  andfeffions. 

.    ^.  3k2.  Provided  that  it  Jhall  be  lawful  for  any  majler  to  licence 
bisfervant  to  play  at  cards j  diccj  or  tables j  with  their  faid  mafier 
or  any  other  gentleman  repairing  to  him  openly  in  his  houje  or 
prefence. 

§•  23.  Perfons  having  lool.  per  ann.  may  licenfe  their  fervants 
to  play,  tn  their  ownhoufes  or  yards. 

2.  2(lf  i  P.isf  M.  cap,  9.    ^very  Jicencty  placard^  or  grant  made 
for  keeping  of  any  bowling  alliesj  dicing  houjes^  or  other  unlawful 

gamesy  Jhall  be  void. 

3.  16  W  17  Car.  2.  cap.  J.  f.  2.  They  that  by  fraud  or  ill 
pra^ice  in  playing  at  cards^  diccj  tabieSy  tennis^  bowleSy  iittleSyJboveU 
boardj  or  in  cochfightinpy  hoife^raceSy  dog*matcheSy  or  foot-race  Sy  or 
other  pafiime  or  gamesy  or  by  hearing  a  tart  in  theJlakeSy  wagety  or 
adventuresy  or  by  betting  on  thejides  ofjuch  as  play^  aily  ridey  &c.  and 
acauire  to  ^hemfsheSy  or  ofhersy  moYiey  or  things  (f  ^)atu^  Jhall  ipfo 
la&o  forf::it  the  treble  valun,  one  half  to  the  ktngy  the  other  to  thm 
hfer  profecuting  within  6  katendeY  monihsy  and  in  default  of  fucb 
pr^cuUbny  that  moiety  to  them  that  wilifue  within  a  yoar  efUr  iht 
6  months  Expired, 

Aringi>f  5.  3.  If  any  perfon  play  at  the  faid  gamesj  or  other  pa/Hmet 

*°*' loftit  r*'*'''  '*«*  fo^  ^^^^  money)  or  bet  on  other  met^s  fides  trndfoall  lofi^ 

play,  and  2ny  tcLVo: of  money  or  other  things'  Mceeding   lOoAatpne  time  ef 

paid,  and  nuftingy  they  Jhall  not  be  cofifpoled  to  make  good  the  fatm%  hutjiub 

l^*^ilfb"t  ^^^^°h  ^^d  all  Jecurities  fdr  the  famtfisaU  be  void.     The  perfon 

the  fame  winning  the  fame  jhall  forfeit  the  treble  vahee  rffucb  moneyy  or  othet 

time  iooL  things  won  above  100/.  one  hitlfto  the  Ungy  theotber  to  the profecutor 

2?  ""^^  y*'*f  within  a  year. 

homJ  given  ftr  tb$  loo/.'  Windham  and  Moitdn  J.  held  that  this  was  wichtn  the  ftat^Ce.  Boc 
JCeeling  and  Twifden  e  conira ;  and  afterwards  Windhara  being  dead,  it  was  aiijodged  kf 
Keeling  and  Twifden*  that  die  hood  was  good,  Morton  cdntradiccoce.  Sid.  3^  HiU.  xo  &  ax 
Car.  %» B.  R.  paavers  v.  ThiftkHmait'e. 

4*  Winner  (hall  not  recover  for  money  won  M  fby  agamft  an 
^ceptor ;  but  an  indorfee  of  a  biilihM.  x  Satk.  344*  Miclu  8  W« 
3.  Hufley  V.  Jacob.  Carth.  35*5.  S.C.  5  Mo4.  175.  S.  C. 
UdeWon  5.  9  Anrt'  tap.  14. /I  i.  Lands  tncuMfed  for  money  toon  oti 
d^tVicad*-  ^-^'  fhallpafs  to  the  hetr  of  him  intei^rfiony  i^nd  all  iomjoyamosy  9t 
ed  'I  was  Other  JeeUritteSy  where  the  whole  or  any  part  of  the  <onJlebrmti6n  isfif^ 
for  money    ^noney  won  ht  play  or  lent  vr  aihanctd  at  fucb  umejhmhe  'void, 

won  at 

play,  plaintiff  replied  'twas  not  for  money  won  at  play ;  it  is  not  good,  but  he  moft  add,  nor  any 
part  thereof  aad  therefore  judgment  was  for  the  defendant.  8  Mod.  57.  Micfal.8  Geo,  r7i^» 
Colebum  v.  Stodtdale. ' 

S.  2.  Any  perfon  lofing  loL  at  0»e  time  may  recover  it  again  of 
the  winner  by  affion  of  debt.  And  in  defauk  thereof  a  Jlranger 
may  recover  it  with  treble  value. 

S.  3.  OUigef 


S»  3.  OhUges  nffhuUrs  to  anfwer  upon  oath  to  bill  preferred  agaitt/i 
them  fir  dUcovery, 

S,  5.  Perfons  cheating  at  play^  or  winning  above  loL  and  being  Bur  where 

conviffed  thereof  on  an  information  oiT  indiShnent  to  forfeit  5  dmes  ***  jn^iic^- 

the  value  of  their  winnings  to  the  informer^  and  fuffer  corporal  fou„j  \^j 

pumfoment  as  for  perjury,  tbe  grand- 

jury,  aiitd  • 
h  was  qvalbed  for  iafufficienc/,  an  infonnation  was  aftorwanls  deniod  \  for  aAotber  biU  migbt 
W  fottod.    t  Mod.  1S7.  Bfich.  fo  Geo.  1714.  Amm. 

S.  6.  Two  juftiees  may  commit  common  gameftert  till  they  find    [61 
fteurityfor  their  go§d  behaviour. 

5.  8.  jhd  any  perfm  challenging  another  for  money  won  at  playj 
to  forfeit  bisperfonai  eflatOy  and  fuffer  two  years  impr^onment* 

Sm  9.  Saving  for  perfons  plapng  in  the  royal  palaces^ 

6.  5  Qeo,  24.    Av  gamfler  to  have  benefit  of  the  aifs  of 
bankruptcy^ 

7*  la  Geo,  2.  Prohibits  lotteries  and  games  of  the  ace  of 
heaiTs  pfuroahy  bafiet,  and  hazarcL 

Every  adventunr  in  any  of  the  fend  games j  lattery^  or  lotteries^ 
faU  or  falesy  or  wboftmtt  play^  fet  at^Jlakey  or  punt  ai  either  tftho 
faid gamMS^and he  tberorf convicted  as  aforejaid flmll forfeit  50I. 

Such  fales  Jhall  be  void^  and  the  houfesj  lands^  &c,  fofat  up  and 
4xp^ed  to  fab  fimll  be  foifated  to  any  perfon  who  Jball  fue  fot  the 
fame^ 

Perfons  agrieved  may  appeal  to  the  next  quarter  feffions^  Vc. 

No  cosrvidion  or  judgment  upon  this  aH^  ftmtt  bijet  afidefor  want 
of  form* 

No  certiorari)  or  other  procefsy  fimll  iffue  to  remove  the  record  of 
anyfuch  conviction  from  the  quarter  fefjion^  into  the  courts  offVeftmin-' 
Jier^  but  upon  lOOufecurity,' 

Offenders  not  having  fufficiint  goods  and  chatties  whereon  to  levy 
tho^^^penalties  infiiffed  by  this  a^^  or  who  Jh^ll  not  immediately 
P^f  or  give  ficurity  for  the  fame^  JhaU  be  committed  to  goal  for 
6  months* 

fiiftiu  rf  peace  negleSting^  feT^,  Jhall  forfeit  10 1,  one  moiety  thereof 
to  the  perfon  who  ftsaUfuefor  it,  and  the  other  moiety  to  the  poor, 

Thss  or  any  former  a£ty  not  to  hinder  any  games  within  his  majefiy*e 
royal  pahco.  NorfimO  affe&  any  efiate^  Qc,  in  manor Sy  lands^  lie. 
legally  aUottedy  or  hold  by  any  allotment  by  lots. 

Every  esGion  sAon  this  a&  to  be  commenced  within  3  months  e^cr 
the  fait  committed, 

defendant  may  plead  the  general  iffue,  &f  r. 

8.  13  Geo,  a*  EnaAs  that,  the  game  of  p^ge,  and  every 
other  game  invented,  or  to  be  invented  with  one  or  more  die  or  dice^ 
or  any  other  inflrument,  engine,  or  devife,  in  nature  of  dice 
(backgammon  ana  other  games  fmw  played  with  the  backgammon 
tables  excepted)  fballbe  within  the  intent  of  the  a^  of  12  Geo,  a* 
again/I  gaming. 


B  4  (B)  What 


wwBXttXgi 


(E)  What  Gaming  is  within  the  feveral  Statutes, 

t 

xSaik.344*   X.  XTlf  ApER  concerning  dir  right  manner  of  flaying  is  not 

oiu^°°'  .         within  the  ftatute,  bccaufc  it  was  a  mere  coOaieral  matter^ 

chance  Kut    which  happened  on  s^  mere  chance,  and  die  event  of  it  did  not 

on  the  right  depend  on  the  fucceis  of  the  game,  and  the  a£l  expreftly  prohibits 

of  the  play,    ^i^gers  on  the  parts  or  hands  of  the  players,  and  bad  they  intended 

other  wagers,  it  is  probable  that  mention  would  have  been  made  of 

them.    Lutw.  487.  Mich.  5  W.  ic  M.  Pope  v.  St.  Leger. 

I  Mod:  175.       2.  If  A.  wins  100/.  of  B.  and  A.  being  indebted  to  C.  100/, 

^'^'  s^)points  B.  to  give  bond  for  the  xooZ.  to  C.  this  is  a  good  bond ; 

for  C.  is  an  innocent  perfon^  and  if  A.  be  bound  widi  B.  it  will  be 

the  fame  thing,  per  Holt  Ch.  J.  iR^o  &ys,  'ds  the  only  cafe 

he  knows  where  it  ihall  not  be  void,  and  which  he  (ays  has  beea 

adjudged  both  on  die  ftatute  of  gaming  and  ufury,  and  that  if  A. 

lofes  lOoA  to  C.  and  A.  and  B.  become  bound  to  C.  for  the 

money,  the  bond  is  void  as  to  both,     i  Salk.  344*  Mich.  8  W.  3, 

Hufley  V.  Jacob. 

$ee  IS  3.  At  plav  H.  may  lofe  lOoL  to  A.  and  xoo/.  to  B.  becaufe 

Mod.  25g.     >^;g  ^  fiveral  eontraif^  fecus  if  it  were  a  joint  contrad.    It  was 

w^ker*v.    ^^^^  ^^  *^  ^^  ^  ♦Danvers.  v  Thistleworth  that  if  H, 

Walker.—    lofes  2000/.  in  ready  money  and  after  lofe  looil  on  note  more,  the 

S-  ^\J^^fs,    note  IS  good,  but  all  beyond  it  is  void,  per  Holt  Ch.  J.  i   Salk% 

iL  «ftoS:  '345.  Mich.  12  W.  3.  in  an  anon,  cafe- 

but  Twnden  e  cqatra.—  *  Lev.  244.  Trin.  xo  Car.  1.  B.  R. 

r  y  1  4.  Lofmg  *  more  than  lOoL  to  feveral  perjons  at  one  fitting  is 

Per  HoltT  ^^^  within   the  ftatute,   unlefs  they  go  fttares  fraudulently  and 

Ch.T.  II  join  in  the  ftakesj  for  then  as  to  the  chance  of  the  game  they 

Mod!  540.  are  as  one  perfon.     i  Salk.  345.  Mid).  13  W.  3.  B.  R.  Dickfba 

♦  Per  Pern.   ..  p^wlet  ^  ^  . 

bertonCh.    v.rawiet, 

J.  loTing  aUv9  ico  /.  m  tick  ai  an  Jum  tbattgh  tofivtraJ  ferfimt,  is  void  by  the  ftatute,  fecus  if  at 
feveral  times.    3  Show.  1S5.  Noel  v.  Reynoliis. 

If  one  lofe  itpfwards  0^  looL  to  two  at  oju  feting  both  the  fums  would  be  void.  But  if  one  lofe 
99L  to  j4,  0*4  (l^cn  ^  fvpoft  to  avoid  it  lofes  zo/.  to  B.  there  A.  may  fpeciaUy  feC  out  tht /raitJ^ 
mad  fo  avoid  it,  per  Cur.  la.  Mod.  258.  Mich.  10  W.  3 .  1698.  Walker  v.  Walker. 

i»Mod.  5.  If  40I.  be  fairly  won  and  66  1.  witb  falfe  dice^  this  will  nojt 

J.  Trio.  13    345-  per  HoltCh.  J.  in  cafe  of  Dickibnv.  Pawlet 


w.  3.  s  p. 

Anon. 


(C)  Aftions  and  Pleadings/ 

I,  J  N  debt.    A,  won  SoL  at  one  meetings  of  B.  and  for  which 

^  B.  gave  fecurity^  and  then  they  appointed  another  meetings  and 

J*  won  70/.  more  of  B.    The  queftion  was,  whether  ^s  was 

wi^in 


witilm  die  ftatate.  The  court  vras  divided,  which  the  plaintiff 
perceiving,  difcontinued  his  a^on,  but  the  better  opinion  was, 
that  it  was  not  within  the  ftatute,  though  if  it  had  been  pleaded^ 
that  tbefsviral  meetings  were  purpofe^  appointed  to  elude  theftatuti^ 
it  miffht  be  odierwife.  2  Mod.  54.  Hill.  27  Car.  2.  C,  B.  HiJl  v, 
Pholmt. 

2«  A,vnm  100/.  ofB*  at  [day,  andA.9wing  C  lOoL  brings  C. 
to  B.  who  owned  the  debt,  and  B*  gave  C.  a  bond  for  the  100  A  G, 
tut  heing  privy  to  the  matter,  accepted  the  bond,  and  afterwards 
put  it  in  fuit.  The  obligor  pleaded  the  ftacute,  but  the  plaintif 
difdofing  the  whole  matter,  the  court  were  of  opinion  upon 
demurrer,  that  it  was  not  a  cafe  within  the  ftatute ;  and  gave 
judgment  for  the  plaintiff.  2  Mod.  279.  Mich.  29  Car.  2.  C.  B« 
AaxxL 

3*  In  debt  upon  articles  for  lOo/.  won  at  a  hbrfe  race  defendant  V«nt.s53, 
pleaded  the  cwenantfj  by  which  it  was  farther  agreed,  that  the  ^'  ^'  ^y 
plaintiff  at  the  requeil  o|  the  defendant,  would  run  his  horfe  again,  Hedgebor* 
at  another  day  and  place  for  200/.  nutrey  and  then  pleads  the  ftatute ;  row  v, 
the  plaintiff  replied,  that  the  defendant  did  not  make  fuch  requeft.  ^^^.*"' 
But  upcHi  demurrer,  the  defendant  had  judgment.     For  though  the  «n/rlS* 
d)e  ftatute  allows  the  lofing  of  100/.  yet  in  this  cafe  the  100/.  isi^nw, 
was  not  loft  [before]  a  fecurity  given  to  run  for  more.    And  though  tho 
though  there  w^  but  |0p/.  af^u^y  loft,  yet  the  contract  being  jp^7,!J^ 
foriginallyj  made  for  more^  it  was  void  for  the  whole  ab  initio,  no  pan  of 
and  can't  be  made  good  by  the  fubfequent  cv^nt.    2  Lev.  94.  f *»  money 
Mich.  25  Car.  2.  B.  R.  Edgebury  v.  Rofendale.  iwTT' 

Salk.  175.  cites  Roftington's  cafe.— —The  cafe'  of  Eclgebury  v.  Rofmclnle^  cited  5  Mod.  352.  in 
the  cafe  of  Stanhope  v.  Smith,  is  dated  to  hare  been  upon  articles  of  agreement,  concerning  a 
liorfe  match,  wherein  the  defendant  agreed  to  rmyb^rib^a/i,  at  Jlverai  days  fir  ^ol.  each  beat ^  juid 
Ihis  was  held  by  017  Lord  Hale,  to  be  but  one  agrcetmni^  though  to  he  run  at  Jevcrai  <i<wrj  and  cl)« 
defendant  in  that  caie  had  judgment. 

4.  Indebitatus  affi  lies  not  for  ♦  money  at  play,  but  there  ought  S.  P. 

to  be  a  Jpecial  deelaration\   it  was  faid  by  two  of  the  judges,  that  ^'^^^ 

peradventure,  by  fpecial  pleading,  a  gooa  replication  may  be  made,  confidet^ 

Lutw.  180.  Whitgrave  v.  Chancy.  tion;  it 

^  being  but 

ttvatfsp'.  per  Holt  Ch.  J.5  Mod.  14.  in  cafe  of  Walker  v  Walker.— i  Salk.  23.  Hard^scafe-— « 
S.F.  6  Mod.  129.  Paich.  3  Anna.  B.  R«  Smith  v.  Aibrv^  nocwithftanding  the  faid  cafe  of 
Ecclefton  v*  Lewin.-— ^For  per  Holt  CIi.[J«  There  is  no  in-*y  in  the  world  to  rather  nmiy  won 
M,  play,  but  by  fpecial  aflumpAt.  And  the  a(5lion  fhould  be  brought  upon  the  agreemsiu  of  the 
parties.  'Tis  true,  when  two  agree  to  play  for  fo  much  mone^,  that  is  an  ^£laal  promife;  but 
if  either  "win  there  is  no  debt  arifes ;  for  mtbiag  but  a  merltcrious  vaitabit  con/Ugration  can  mifg  a 
dtbt,  ibid.  129.         ii  Mod.  81.  S.  P.    But  for  money  Jia^Hon  a  wastry  it  lies  ;  foi*  being  in  a  third 

perfon*s  hands,  the  wining  the  wager  f  determines  the  property,—*  a  Shov/.  82.  contra 

T.  Sterne.  3  Lev.  118.  contra.  Eggleton  v.  Lewin.^— z  Vent.  157.  contra.  Shei-bom  vw 
Cpthatch.  ■  ■  ; A  general  indebitatus  will  not  lie  on  a  'utagery  or  money  tvon  at  f>Liy ;  but  it  mnft  he 
bud  by  way  of  mutual  promifes  fpecially,  and  fo  a  judgment  was  reverfed.  But  the  chief 
rvafon  was,  becaufe  the  court  wonld  not  countenance  gaming,  by  giving  fo  eafy  a  remedy  ;  an4 
Uioogb  the  pr^edent  of  Eglbton  v.  Lewin  was  ihewn,  in  which  judgment  was  affirmed 
10  Cam.  Scacc  yet  it  would  not  prev.iil.  Garth.  338.  Jackfon  v.  Colegrave.^— An  exfrj.pronift 
wiU  foppoft  an  action*   Per  Parker  Ch.  J.  10  Mod.  31 2.  Pafch.  i  Geo.  B.R. 


5.  In  an  a£tion  upon  ^(lofe  ff^u:  money  won  at  plav,  defendant 
pleaded  the  ftatute,  and  fet  fprth,  that  at  one  fitting  be  lojjt  85/.  to 
the  plaintiffs  and  AfiL  more  to  IV.   But  upon  demurrer,  judgiiient 


t[8] 


was 


8  Mwint^ 

was  given  for  die  pUuiidff>  ftr  tbe  ftaCute  iatendii  a  mMd}% 
where  mdre  than  lOoL  is  loft  to  one  per(bn,and  at  one  fittings  but  if 
it  be  loft  to  feveral^  it  is  not  within  the  a&    5  Mod«  351*  Trin.  t 
W.  3.  B.  R.  Stanhope  v.  Smith. 
Tins  fecood      6.  Ji  if  A.  lojis  ^$L  to  B.  and  B.  rgfkjmg  U  flay  unykngtr  with 
2^^*^^  him,  A.  kfes  toL  to  C,  at  the  fame  fitung,  yet  this  fhall  not  defeat 
yo^e  to    B*  c^  the  money  which  he  lawfiiUy  won.      5  Mod.  352.  in  cafe  .of 
aroid  tho     Stanhope  V.  Smith. 

Mtdebc 

o£  Cho  95/.  B*  mxf/fi  out  tbe  fraud  Jpedalfy  auifo  avoid  it»  12  Mod.  15I.  in  cafe  of  Walker  y 
Walker.— —But  Trin.  18  Car.s.  1.  R.  where  A.  had  loft  to  ft.  at  one  fort  of  same  90/.  aod  to  C« 
at  another  foil  of  game  30^  and  to  D.  at  anether  fort  of  game  60/.  end  io  an  a£Kon  of  d^  on 
bond  brought  [for  one  of  the  fums,]  deCmdanc  pleaded  the  ftatute,  and  that  he  loft  the  ieveral 
farnsy  as  tha^t,  at  the  fame  time  it  was  demtured  tOy  becaofe  it  did  uot  cfptar^  tbat  the  federal 
mmmrs  vun  pattits  togitbttf  or  im  ttufifor  om  mUktty  and  that  the  ftatute  onlf  vwds  debts  wofs 
where  they  are  pjuties  or  tnfted  for  each  other,  and  not  to  diffiereot  gammers.  But  it  was 
■»rfged  far  tbadefeadanr»  the  ftatute  being  to  be  eKteadedagainft  play.    3  Kebb  671.  Uodibo  ▼. 


(D)  Cafes  in  Equity. 


t.    A   BiU  was  exhibited  to  he  rtUevti  againft  a  hond  miitfor 
'^^  momy  won  at  Mce^  the  defendant  would  have  been  difmiffedy 


S.P.Totb. 
gi.  cites  44 
ffliit  Huh- 

bardv.  Ld.  but  ordered  to  anfwer  it.  Toth.  8i.  cites  22  May,  38  £lia&, 
Gompton.     Cromer  v.  Chamimey. 

!•  h  tirpitual  injuH&ioH  was  granted  to  an  a£Uon  at  law  for 

40/.  unduely  won  at  dice.  -  10  Car.   i.  fo.  609.  Chan.  R*  88. 

Blackwell  v.  Redman. 

3.  The  bill  being  to  HfcmHt  what  momj  die  defendant  worn  at 
dice^  or  pbiy,  of  tbe  p/aintifff  demurrer  over-ruled,  and  an 
injunction  to  ftay  fuit  upon  a  bond  entered  into  for  [thej  money. 
Toth.  84.  cites  X  f  Car.  Sucklyn  v.  Morlev. 

4.  A  bill  to  be  relieved  upon  artUUs  ^  agretmentj  but  (becaufe 
the  bargain  was  at  £ci)  would  not  decree  it.  Toth.  86.  citet 
Mich.  14  Car.  Ddabarr  v«  Cox. 

a  Vem.  70.  5*  A.  won  a  great  fum  of  money  of  B.  which  A.  carried  away 
^St^^    with  him,  and  won  befides,  another  great  fum,  which  B.  re^took  bf 

2^^       force  from  A. A.  brought  afiion  at  law,  for  taking  from  him 

finding  forcibly  this  ba^  of  guineas.  — — B.  exhibited  his  bill,  and  Ld.  Chan, 
the  court  granted  injunMtony  'till  the  hearing  caufe.  Mich.  1687.  Vem* 
S"^'hin.  489.  Firebrace  v.  Bret. 

cempoiipdcd  with  the  plaintilL 

6.  In  an  adion  brought  on  an  exorbitant  wager,  in  B.  R«  in 
Ld.  Ch.  J.  Hale's  time,  his  lordfliip  declared  m  would  give  ika 
defendant  leave  to  imparlefrom  time  to  time^  cited  per  Ld«  Jefieries. 
Trin.  i688.  2  Vern.  70.  as  die  cafe  of  Sir  Cecil  Bifhop  v.  Sir  John 
Staples. 

7.  One  afprenticeymxA  50/.  at  cards  of  another  apprentice^  and 
gets  a  bond  frr  tbe  moneff  but  decreed  to  be  ddimed  up.  Tciiu 
16931  2  Vem.  291*  WoodroSev.  Famham. 

(A)  e«L 


(A)  d^aol. 


cap,  5,yi  37.    •*-^  teliei^tdby  rates  made  at  tbt  qkartef  fejU^ns. 

2.  It  is  incident  t9  a  court  to  have  a  gaol»  as  a  court  of  py-powders 
to  a  fidf)  and  a  gaol  is  not  in  a  place  certain,  but  goes  with  the 
perfon  of  the  gapler.  Cro.  £.  168.  Smith  r.  Hellier. 

3.  3.  %f.  i.yi  10.  Diri£iSy  how  charges^  in  finding  offenders'  ta 
goalfoaube  defraftd* 

4«  Every  county  has  two  forts  of  gaols,  viis.  one  for  debtors, 
which  the  meriff  may  appoint  in  any  houfe  where  he  will ;  and  the 
oAer  gaol,  for  breakers  of  the  peace,  and  matters  of  the  crown^ 
which  is  the  county  gaol.    Lat.  16.  Anon. 

5.  The  owners  of  this  gatehoufe  prifon  have  no  charter  p  fue  a 
commiffion  rf  gaol  diUverjy  and  it  is  hard  to  maintaixi  a  right  td  a 
gaol,  without  fuch  a  liberty,  and  there  is  an  ad  of  parliament,  that 
all  felons  ffaould  be  committed  to  the  county  gaol^  and  the  meanine 
of  it  is,  if  there  be  hot  a  franchife  and  power  to  fue  for  ga(3 
delivery,  and  fuob  fuit  muft  be  made  in  Chancery,  per  Holt.  Fart* 
31.  Trin.  I  Annae.  B.  R.  Anon. 


(B)    Belong  to  whom, 

1.  14.  E.  Z'fyJOLS  which  were  wont  to  be  in  the  Jherifs  J^^^^^ 
Stat.  I.  cap.  10,  ^^  cufUif^  Jhail  be  again    rejoined    to    their  by  ^at-T^ 

bailiwicksy  and  they  Jhall  put   in  fuch  keepers  H,  7.  caff, 
/or  whom  they  wiUati^er.  IJJ"?^^'^* 

2.  13^2.  cap.  15.  The  King's  cajlles  and  gaolsj  which  were  J^j,^  |/7.' 

wonl  to  be  joined  to  the  bodies  of  the  count iesy  and  are  now  fiveredy  6 Cpon 

f>aU  be  rgoined  to  thefame^  5*»«  ftaiute, 

3.  19.  H.  7.  caf^  10.  Tie  Jberiffef  every  county  Jhall  have  the  ved  th!!*^^ 
keeping  of  the  common  gad  tbere^  except  fuch  as  are  held  by  inheri-  grants  of 
tance  or  fucceffion.  Jnd  all  letters  patents  ef  the  keeping  of  gaok  cuftodies  of 
for  Itfc  or  years,  are  annulled  and  void \  howbeit  neither  the  King's  SeW  ^^(11 
Beach  nor  Marlhalfea^tf  ^^  x»  the  cujloiy  of  any  jberiff^\  and  the  byK.H.S. 
fatents  of  Edward  Courtney,  E.  of  Devonmire,  and  John  Morgan,  or  after 
jkr  hefing  f prifon,  an  cxc<5.ted.  ^^^'^,. 

ioa^  wtrt  otttiiy  void*  and  that  inafivuch  a»  the  euftody  of  them,  belonged  to  Che  office  of 
flieriff  who  being  immediate  officer  to  the  kin^fs  coorts,  (hall  aofwer  for  dTcapes,  and  (ball  bo 
lUbfed  to  ^taiiertiaikieifts>  if  be  has  not  the  body  in  eoort  upon  proee6  t»  him  direiftedy  Ice.  it  is 
iMfa  that  ho  |iui  in  fach  keemrs  of  ebe  iaid  gttls,  for  whom  he  wiU  anfwer,  according  to  tho 
purview  of  the  iaId  aft^  which  ft  would  be  unreafonable  fori^  to^o,  if  another  Ihould  have  the 
mn^  ud  cuAc>4f  of  ^*  V^^  4  ^^  34*  ^^^  ^  ^^  reporter  aa  adjudged  by  the  two  chief 

j«iftice» 


»t 


^aol. 


rafticesy  and  all  the  joftices  of  England.  Micb.  39  &  40  Eliz.  the  cafe  of  Gaols.^-»S.  C  cited 
hj  Raymond  J.  who  faid,  that  fo  the  gaols  of  Skrties  art  meidait  M  tb€  hrd  of  the  liheity 
Raym:  41  ^ 

The  affifes  had  viballf  been  kept  in  York  caftle^  and  Q.  ^liz.  granted  the  atfiotfy  of  all  ftrfoms 
taktm  wkhim  tbt  tamniy  of  Tork»  and  to  be  in  priibn*  and  kept  tn  prilon,  in  the  cafilt  of  fork  ij  the 
pateotee>  to  whom  the  iaid  caMe  was  then  granted^  and  upon  diverfe  prifoners  being  taken  by 
the  IherUr,  it  was  demanded  of  the  Mafter  of  the  RoUsjthe  Ch.  J.  of  B.  R.  and  the  Chief  Baron* 
whether  the  patentee  £hoald  luve  the  cuftody  of  them  or  not ;  and  they  held  that  the  patentee 
(keeper  of  the  caftle)  had  nothing  to  do  with  thero,  but  that  the  iheriff  ought  to  have  the  cpilod/ 
of  all  perfons  taken  by  himi  by  virtue  of  any  commandment  or  writ,  ilTuing  out  of  any  court  of  re* 
cord  for  debt,  outlawry,  or  other  caufe  whatfoever ;  becaufe  it  is  his  office  to  apprehend  fuch  peribns^ 
and  to  keep  them  at  his  peril ;  for  he  is  the  imnnediate  officer  to  the  court  out  of  which  the  com« 
mandment  iflbesy  and  chargeable  to  the  party,  if  the  prifoner  is  fet  at  large.    And  it  being  further 


demanded  of  them,  whether  if  the  <$mmm  gaoiof  tbt  emoay  bad  heat  m  part  of  tbf  eajtte^  time  ma  of 
wutif  f^(*  the  keeper  or  patentee  of  the  calUe,  might  bar  the  flieriff  of  having  the  plice  * 
accuftomed  for  the  common  gaol,  and  cuftody  of  the  prifoners.  As  to  this,  they  thought  it  was 
convenient  to  have  it  allowed  to  the  Iheriffs,  and  ttu(t  by  the  law  it  ought  to  be  fo  obferved ; 
and  upon  comparing  the  flatutes  of  14  E.  3.  cap,  16.  and  1^.  tf.  7.  cap,  lo.they  held  as  above. 
X  And,  345,  346.  pi.  320.  The  (beriff  of  York's  cafe. 

Serjeant  Hawkins  lays,  it  feemSk  that  fince  the  ftatute  of  i4£.  3.  eat,  xa  the  giant  of  the 
King  to  private  perfons  to  have  the  cuftody  of  prifouers  tommttd  by  jajhces  of  f€act  is  void,  a 
Hawk.  PI.  C.  118.  cap.  16.  f.  7.— -None  can  claim  a  prifon  as  a  franchife,  unlefs  he  have  alfo 
a  gaol  delivery  of  felony ;  and  therefore,  where  the  Dean  and  Chapter  of  Weftminfter  have  no 
foch  gaol  delivery,  they  ought  to  fend  a  calendar  of  their  prifoners  to  Newgate,  and  return 
habeas  corpus's  to  B.  R.  with  a  claim  of  their  franchife.  per  Holt.  Ch.  J.  i.  Salk.  341.  Trin.  a  Annae 
B.R.  The  QjviEK  v.  Tax  lour.— 7  Mod.  31.  Anon,  but  feems  to  beS.C.  and  iays,  that  it  is 
hard  to  maintain  a  right  to  a  gaol,  without  fuch  a  liberty* 

*rioi 

*■  J  4,  II  ffT  12  ^.  3.  ^ap.  19.  f.  I,  All  murderers  and  febnt  JhaU 
h  ifi^rijoned  in  the  common  gaol^  arid  the  Jherlffjhatt  have  the  keeping 
of  the  faid  gaoL 

S,  4.  Saving  the  right  of  all  perfons  having  any  common  gaol  hj 
inheritance  for  life  or  years. 

S*  7.  If^ere  any  county  gaol  of  England  or  Wales  isfituate  on 
lands  belonging  to  the  crownj  fucb  lands  JbaU  not  be  aliened  from  tbi 
crownj  but  be  for  the  publick  prvice  of  the  county^ 
prtu^  bTi        ^*  9*  '"^'^  ^^  ^^  continue  ten  years^  and  to  the  end  of  next  fejj^n\ 
Si.  i.caf.  f  parliament, 
19- 

(C)    Repaired^  at  whofc  Expence^ 

|«  11  (^  12  ff^n  jMpowers  juftices  to  alter  and  enlarge  the  eoHnty 
3,  cap,  iQ'f  I  "^  gaols  J  and  raife  money  and  drfray  the  charges*' 
S.  2.  The  money  to  be  levied  by  diflrefsy  ifrefufeix 
And    the  faid  jujiices  are  authorifed  to  conjtitute  a  receiver  or 
receivers  of  the  money  fo  ajfejfed^  taking  afecurityfor  their  being  ac^m 
countable :  and  if  the  laid  receivers j  ^onflables^  l^c*Jball^  by  the  fpace 
of  four  daysy  refufe  to  account^  the  faid  jufiices  may  commit  them  Uill 
they  do  account  \  and  the  receipt  of  the  receiver  fhaU  be  a  fiMciewl 
dijcharge  to  the  conftahle^  (^c,  as  the  receipt  of  the  juftices  jball  be 
to  the  receiver.     And  the  juftices  are  impowered  to  contra^  with  any 
perfonfor  building  and  repairing  the  gaoL 

S,  5.  Provided  that  this  aSt  fiall  not  charge  'any  inhe^itant  of  a 
libertyy  city^  or  town  corf^atOj  which  have  common  gaols  for  ftiom^ 
and  commjjimers  of  ajpfcy  or  gaol  delivery^  for  trial  offelonSj  with 
fn  affeffrnent  fSr  the  county  gaoU 

•        ■  ^  S.Z.Prmdtd 


&  8.  Provided  no  colkitor  Jball  enter  inU  the  houfe  of  a  peer  or 
peerefs  t$  Mfirain  fir  the  duties  aforefaid. 

S.  9.  nis  aSf  to  continue  ten  years^  and  to  the  end  of  the  next 
fejjions  offarlianunt. 


(D)    To   what  Places  OfFenders  are  to  be  com- 
mitted^ and  where  kept. 

I.  5.  H.  4,  cap.  10.    'KfONE  to  he  imprtfoned  by  jifftices  of  peace 

^^  but  in  the  common  gaoh 
2.  II  &i2/il^  3.  cap,  19./  3.  All  murderers  and  felons  Jhall 
he  imprtfoned  in  the  fend  common  gaoly  and  the  Jberiff  fiiall  have  the 
keeping  efthefoid  gaoL 


d^aoler*  [ "  ] 

(A)  Who. 

I. 'T^HE  courfc  of  all  corporations  is^  that  the  mayor^  who  is 
^    the  judge,  is  the  gaoler  alfo  \  fo  the  flierifFs  of  London 
have  a  court  in  the  Guild-hall,  and  are  officers  and  gaolers  to  it. 
Cro.  £.  168.  HiU.  23  £Uz.  B.  R.  Smith  v.  Helliar. 


(  B)  His  Power  and  Duty. 

I.  4  Ed.  3.  iO./^JOLERS  JbaU  receive  felons  without  taking 

^^  anything. 
a.  Gaoler  cannot  detain  prifonerfor  his  diet^  and  fo  is  8  £•  4.  but  Gaoler  is  is 
for  )mfees  he  may.    But  in  a£tion  of  debt  upon  contraA  for  *is  "^?^ 
£et,  he  (hall  not  wage  his  lawy  becaufe  it  is  a  work  of  chari^.  fi!Sv^uJt 
RolL  R.  338.  Atkinfon  v.  Hobbs.  for  his  pri- 

fooersy  and 
therefoTB  the  prifooer  ihall  not  fmgt  bis  law  in  facb  cafe*  9  Rep.  87.  io  Pinchoo's  cafe.  ■■ 
n.  C  6S.  a^  Holt  Ch.  J.  faid,  that  the  gaoler  is  not  bound  to  find  his  prifooer  with  meaC 

aoddrinlCy  and  denied  9  Rep.  88.  Pimchom*s  cafe,  and  he  ciced  PIC  68.  a.  See  12  Mod. 
<8|«i  iwAnd  be  faid^  that  while  the  prifoner  is  in  his  charge,  the  gaoler  camiot  take  amy  femrHj 
fir  bit  viSmals  from  the  prifoner  himfelf ;  for  that  a  bond  from  him  in  that  cafe  would  be,  ipto 
iaOto,  Yoidy  and  therefore  iince  be  is  difabled  to  take  other  fecurity  from  him  than  ovXf  a  promifet 
kwwB  bard  to  allow  the  prifoner  to  clear  himfelf  by  his  oath;  and  that  it  Is  for  the  prifoner's 
benefit  doc  to  be  put  upon  it,  for  the  gaoler  muit  make  out  his  cbargei  and  not  put  the 
prifooer  to  his  oath.    Ibid. 

3.  Prifimer 


/  II  6aolet; 

]•  Prifoner  wsi$  delivered  per  Cur*  >ivitbout  |^ng  for  ^i% 
diet  J  becaufe  his  imprifinnunt  was  not  laufuU  |lpll«  .R«  339* 
OUver^s  cafe. 

4*  A  gaoler)  v^o  had  feUns  in  his  cuftody,  finding  that  the 
felons  were  hnaking  off  their  fetters^  went  to  them  with  a  faatcheti 
and  they  aflaulted,  and  beat  him ;  the  gaoler  killed  two  of  them 
with  the  hatchet.  Refolved  by  aU  the  council  that  it  was  well 
done*    Jenk.  23.  pi.  42. 

5.  Twifden  J.  cited  my  Lord  Hob.  that  a  gaoler  could  not 
take  a  bond  of  his  priibner  for  a  juft  debt ;  but  Hale  fiudy  that 
feems  hard,  becaufe  be  takes  it  in  another  capacity;  but  he  cannot 
take  a  bond  for  hiifees ;  becaufe  it  would  give  him  opportunity  to 
c^ctort    Vent.  237.  Mofedell  v.  Mtddleton.  Obiter. 

6.  2  Qeo.  2. 22.  (•  3.  'Gaolers  mtj/l  permit  prifiners  to  Stud  for 
viifualsfrom  what  place  they  pleafty  ana  to  have  fitch  beddings  &r. 
as  they  Jhall  think  fit. 

§•4.  None  but  lawful  fees  to  be  taken  of  prifomrs  till  further 
fettlement. 

Tables  to  be  made  efthe  fees^  and  rf  gifts  for  prifomrs^  and  to 
he  hung  up  in  every  gaoL 

§•  5.  Courts  at  fVeJlnunftery  every  Mich,  temty  /hall  enquire  af^er 
4befees  and  orders^  and  at  affifes  Jball  give  fuch  inquifition  in  charge 
io  the  grand  jury. 

§•  6.  fudges  may  hear  petitions  in  a  fummary  way. 


[  12  ]      (C)   Puniihablc  for  Efcapes  of  Felons^   &c. 


The 

Uf  becaufe 


reafoo  I-  T  F  rAels  break  a  gaolj  (b  that  the  prifoners  efeape,  the  ^aol(tr 
*    iJ  fiHft  ^^  '^^^'^ '  ^^^  ^  ^'  ocherwife  of  eneonies.    Vent  239.  m  the 

ttfo  he  hat   cafe  of  Morfe  v.  Slue. 

hit  remedy  cver^  but  not  in  the  laft  cafe^  Cro.  £.  815.  in  cafe  of  Soutbcoc  ▼.  Brtmet.  ■  .CSx^ 

33  H.  6. 1. 

2.  If  a  perfon,  conviSled  of  a  mifdemeanor^  efcapes  and  is 
retaken  before  the  gaoler  is  indiHed  for  it,  he  fhall  not  be  troubled 
for  the  eicape.     12  Mod.  227.  The  King  v.  Fell. 

3.  Gaoler  4$  fa£to  is  punifhable  for  fiiflisring  an  efcape.  % 
Hawk.  PI.  C.  cap.  19.  f.  23. 

4.  If  a  prrfoner  be  acquittedj  and  ditaeesed  onif  for  his  faesj  it 
wiH  not  be  criminal  to  ftmer  him  to  efi:ape>  chough  the  jucyient 
were  that  he  be  difcharged  ^ying  tns  fees ;  Co  dbat  tx]}  they  be 
paid,  the  fifft  imprifonmont  coounued  lawful  as  bfib^c^  for  as 
nudi  as  he  is  detained  not  as  a  criminal)  but  only  zs  a  4tbtor$ 
yety  if  a  perfon,  conviSted  of  a  crimcj  be  condensed  io  intprifrmmeni 
for  a  certain  tinUy  and  alp  till  he  pay  his  fees^  and  he  efcape  efier 
fiuh  time  is  elaffed  withoea  paying  tbenij  peihaps  fuch  efeape 
n^y  be  criminal  j  fpr  thj»t  it  was  port  of  the  punifluaent  that  ^ 
imprifonment  be  continued  till  the  fees  be  paid  i  but  it  feems,  that 
this  is  to  be  intended,  where  the  fees  are  due  to  others^  as  well  as 

4  i$ 


tfaoiic^  It 


u^ifg^aliT^  for  otherwife  die  gaoler  will  beonlj  iiferer  by  the 
efcape,  and  it  will  be  hard  t9  puoifli  htm  fi>r  fiifferiiig  an  injury  to 
himfelf  (Hdy  in  the  non  payment  of  a  debt  in  his  power  to  rdieafe. 
\  Hawk,  fl  C.  109.  S.  4. 


(C.  2.)  Puniihabk  for*  other  Offences  than      rJ^'^. 

Efcapes.  q^^^ 

I.     I  Ed,  J.  St  I.  e.  J.  T\IR£CT  bow  gatbrt^   ujing  durep 
14  Ed.  3.  St.  I.  c.  \o.*^  to  compel  prifoturs  to  appsalj  Jhall  "U 

punijhed, 

2.  Gaoler  for  life  commiu  a  forfeiture^  he  in  reveriion  fliall  have 
the  naming  another  in  his  room.  2  Lev.  71.  the  King  v.  Lady 
Broughton. 

3.  3  Geo.  1.  15,/  10.  Direfli  how  gaolers  Jhall  be  punijhed  for 
iujing^elling^or  farmng their  offices. 

4.  Gaolers  are  not  only  punifhable  by  attachment,  as  all  odier 
ofl&cexs  are  by  the  courts  to  which  they  more  immediately  belong, 
for  any  croft  miibefaaviour  in  their  ofioes,  or  eontempts  of  die 
rules  of  luch  courts,  but  they  are  alfo  punifhable  hy  amy  other  eourts 
for  difihejing  writs  of  habeas  corpMS  awarded  by  fuch  eourts^  and 
not  bringing  up  the  priibner,  at  the  day  prefixed  by  fitch  writs, 
t  Hawk.  PI.  C.  151.  8.  31. 

5.  2  Geo.  2.  cap.  %%rf.  16.  Infi&s  a  penalty  ef  50/.  on  gaoler 
for  Hfit  perrmtting  frifoners  to  fenafor  visuals  from  what  place  they 
fkafey  or  to  have  Juct  beddings  isFe.  as  they  think  fit. 


(D)     *  Allowances/  ^seoFcei, 

I.  '\1I^H£R£  a  gaoler  brings  aprifonerinto  B.  lt.byreafinofa  writ 
^^    oferror^  or  to  reverfe  outlawry^  he  fhall  have  for  his  UbcNir 


by  difcredon  of  the  court,  which  is  out  of  the  cafe  of  the  Itatute. 
Br.  Fees,  pK  6.  cites  2Z  H.  7.  16. 

2  And'ii  a'fliertiF takes  of  the  prifoner  his  cloaths^  or  money  out  of 
Jhj  pnrfey  in  Jpite  of  bis  teethy  it  is  out  of  the  cafe  of  the  flatute,  F    I3  1 
becaufe  trejpafs  lies.    Br.  FCes,  pi.  6.  cites  21  H.  7*  i6. 

3.  On  a  hab.  corp.  the  gaoler  is  bound  to  bring  the  body^  though  A  poler 
he  has  not  his  charges  tendered  him ;  but  he  may  move  the  courty  ^.^*^  '^^^ 
smd  they  will  rule  Siat  he  fhall  have  his  charges  £rft.    2  Show,  brooflicop 
172.  Mich.  33  Car.  %.  B.  R.  the  King  ▼.  Greenway.  a  prifoner 

upon  a 
ktSttt  torfta,  and  Um  prifoner  refiifing  in  court  to  re^av  thegaokr^  be  was  remanded  by  rule  of 
court.  Comb.  36.  Mich.  %  Jac.  1.  B.  R.  anon.  Gaoler  may  detain  a  prifoner  after  a  bah. 

w^.  direAed  tobim  for  bis  fut,^  but  not  for  cbamhtr  rtnty  lcc.Curob.  109.  Pafcb.  i  W.&  M. 
B.II.  lh«  Warden  of  the  Fleet's  cafe.-  '  ■  The  plaintiff  caufed  tbe  defendant  to  be  brwigbi  up 
htitbtM  ttrpmt/hm  Su^d,  and  now  tfaa  gaoler  looved  to  be  aUowed  his  cbar^et  for  bringinc 
mm  «p ;  bat  Uie  ooort  faid  he  ihould  have  agreed  with  the  pUintiif  before  he.  brought  bim. 
Holt  bid  him  to  lake  his  afUoii  againft  the  plaiiUiff  for  his  charges.  Cumb.  229.  Mich.  5  W* 
4  If.  &  R.  Graaunsr  T.  Tbompfoo. 

4.  8  and 


13  tfatteHtlttti^ 


4.  8  and  9  fF.  7.  cap.  26.  /  14.  No  prifimrJhaU  Be  compiUMt 
U  pay  rent  for  any  cbambir  in  any  prifon^for  any  Jongor  time  than  he 
Jball  be  in  poffijfion  tbereof^  mr  to  pay  above  zs*  6  J*  a.  week  fir  fuck 
cbamberj  and  the  marjbal^  warden  or  otber  beeper  demanding  or  taking 
more  fifall  forfeit  20L 


# 

(E)     Securities  taken  by  him.     What  may  be. 

I.  8  and  9  fT.  3.  26./  5.  Tlis  aff  Jball  net  extend  to  make 
voidfucb  fecurities  as  prifoner  Jball  give  for  their  lodgings  within 
the  rules  ofthefaidprtfonsjfo  that  fuch  Jecurity  be  not  taken  for 
the  enlargement  of  a  prifoner  out  of  or  beyond  the  rules. 


(F)     Pleadings. 

!•  f  N  debt  again/i  a  gaoler,  ht  Jball  not  Jhevj  how  he  was  gaoler  i 
^  for  it  lies  againft  a  gaoler  in  pojfejfton  there. '  Br.  Count,  pi. 
,  _     82.  cites  II  H..4.  72. 

cf^'s  Abr"       ^'    *  ^^^  9  ^'  3*  ^^'  *  ^7'/  ^'  E"^*^  **^  ^  retaking  on 

hot  in  Win.  fr^fi  purfuit  foaU  be  given  in  evidence  on  the  trial  of  an  ijfue  in  any 

gate's  Abr.    allien  (f  efcape  againji  the  marjhal  or  warden^  or  any  otber  keeper 

Sat  ftl^r*^  ^/^^  ^^^^^  prifonj  unlefs  the  fame  be  Jpecially  pleaded  i  norfiall  any 

ills  26.  ^^^  Jpecialplea  he  received^  unlefs  oath  be  made  in  writing  by  the  marflkily 

fsfc.  and  fUed-i  that  the  prifoner  didy  without  his  cm/ent^  privity  or 

knowledge^  make  fuch  efcape',  and  if  fuch  affidavit  jiall  appear  to  bo 

falfcy  and  the  marjhalj  &r.  be  convUied  thereof^  fuch  marjhal^  &c« 

Jball  forfeit  SQoL 

S.  17.  Any  perfon^  fued  for  putting  in  execution  any  power  given 
by  this  aify  may  plead  the  general  iffue ;  and  if  the  plaintiffs  be  non». 
fuity  i^c.  fuch  defendant  Jball  have  double  cojls. 


(A)     Antiquity  thereof^  and  of  what  regard  in  , 

Law. 

X.  T   A  ND    in  gavelkind  is  held  in  focage^  and  not  in  cfiivalrjr, 
^  and  this  land  is  partible  between  the  males,  and  not  the  land 
iK^iich  is  held  in  chivalry^  &c.    Br.  Cuftoms,  pi.  57.  cites  9  H.  3. 
and  Fitzb.  Prefcription,  63. 

a.  The 


(10>attel&tnti»  14 

2.  The  cuflcm  ofdevijing  is  a  meer  collateral  cujfmh  ^nd  no  |)art 
o^  the  cuftom  of  gavelldnd  j  per  three  juftices,  but  Windham  J. 
contra.  Lev.  79,  80.  Mich.  14  Car.  2.  B.  R.  Wifeman  v. 
Cotton. 

3.  jfll  the  lands  in  England  hrfore  the  conquefty  and  for  fome  Wms'sRcp* 
time  after  (contrary  to  Coke's  opinion)  were  generally  gavelkind;  J*'  ^*^*  - 
but  foon  after  the  conqueft,  for  the  better  ftrength  and  fupport  of  s.  c!'and  pI 

the  crown,  knight  fervice  tenure  was  introduced,  and  the  courfe  Pig.  of 

of  defcent  altered;  per  Holt  Ch.  J.   6   Mod.    12a  in  cafe  of  ^^J'^^'^JT 
Clement  v.  Scudamore.        cites  Lamb.   Sax.  Law.  167.   Seld.  Haie"iso£ 
£admer»  opinion, 

that//// 
King  JMi  dm  the  hereditary  fucceilion  to  the  elded  fon,  was  not  fettled.  Bnt  this  mull  be 
vnderftood  of/oca^  land;  for  from  the  cpnqueror's  time,  the  feodal  tenures  of  knight's  fervice 
were  introduced^  and  there  the  eldeft  fon  inherited ;  and  this  held  till  the  flatute  de  donisy 
'When  the  lords  and  great  men  being  fond  of  perpetuating  their  names,  and  handing  dowa  their 
•ftates  to  their  £uiiiUcs,  by  that  ftatute>  created  thefe  eilaces  tail.    Pig.  of  Recoy.  4.  5. 

'4«  The  law    takes  notice  of  borough-englifh    and    gavelkind 
cuftoms^  6  Mod  121.  in  cafe  of  Clement  v.  Scudamore. 


(B)     Defcent.     How. 

1.  O  ENT  or  common  out  of  land  in  gavelkind^  burgh-englifh,  p^^*^* 

•*^  or  the  like,  which  has  continued  from  ancient  time,  (hall  puecl^cTtcs 
be  (ftbe  nature  of  the  landy  as  feme  to  be  endowed  of  the  moiety,  14  H.  S.  7. 
&c.    Centra  of  rent  newly  granted,     Br.  Cuftoms,  pi.  58.cites.4  £• 

3-  3^- 

2.  In  gavelkind,  burgh*engli{h  or  the  like,  a  man  may  have  S.c.  cited 

fcrmedon  for  the  youngejl  of  the  land  tailed^  for,  though  the  tail  be  the^cafe'of 
by  ffatute,  yet  ^is  mall  not  change  the  nature  of  the  land ;  but  it  Taniftry.— 
mall  go  to  all  the  fons  in  the  ^ne  cafe,  and  to  the  youngeft  in  ?***^^i?3» 
the  other  cafe.     Br.  Cuftoms,  pi.  62.  cites  iiE.  3.  and  Titzh.  Age's^ani 
Formedon,  30.  and  Fitzh.  Garanty  94.  2  Eiiz.  lyO* 

3.  ^uod  ei  deforceat  was  brought  by  two  men  as  heirs  in  tail  in  *'• 
gavelkind,,  smd  awarded  good..    And  fo  note,  .that  iiotwithftandine 
the  tail  be  by  ftatute,  yet  the  inheritance  of  the  land  Jhall  go  to  all 
the^fms  according  to  the  cujlom  of  the  land.    Br.  Taile  &  Dones,  &c«   - 
pL  8.  cites  46  £.  3.  21.  and  Fltzh.  Formedon  30.  11  £.  3. 

4*  Where  there  is  lord  mefne  and  tenant  in  gavelkind,  the  rent  Br.  Rents, 
emd  fervices  of  the  mefne  {hall  not  be  intended  of  the  nature  J^  hX^^u 
of  the  land,   if  it  be  not  fpecially   fhewn;    quod   nota.  M.   3 
£.  3.  as  it  was^id  there.    Br.  Cuftoms,  pi.  24.  cites  21  H.  6. 

JP>  II. 

5.  At  the  common  law,  if  a  man  had  made  a  leafe  for  years  of 
two  acres  of  land,  the  one  in  borough-englifti,  and  the  other  in 
gavelkind,  rendering  rentj  and  he  had  ifliie  two  fons,  and  died ;  in 
diis  cafe  die  rent  (hould  be  apportioned -^  becaufe  the  rent  defcended 
to  them  by  courfe  of  la\y,  Arg.  D.  4.  b.  5.  pi.  5,  Mich.  25  H, 
8.  Anon. 

Vot.XIV.  C  6.  If 
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5  c.  cited  6.  If  I  giye  land  in  gavelkind  or  borough-englifli  to  J,  S.  far 
IhiTiafe'of  ^fi^  remainder  to  the  right  heirs  of  TV.  R.  the  true  heirs  ihaU  take 
Taniftry  —  it.  For  this  is  out  of  the  cafe  of  cuftom,  and  fo  muft  run  to  the 
Mut  if  I  give  heir  at  common  law.  Hob.  31.  cites  37  and  38  H.  8.  Br.  Defcents, 

veikin?*.'    59.  &  Done  42. 

J,  S.  and  the  heirs  maUcffhis  hotlyy  and  he  has  iffuc  four  fons ;  all  the  fons  fliall  inherit,  i  Rep. 
loa.  b.  T03.  a.  cites  this  diverTicy  taken  by  Ld.  Brook*  Br.  I>oney  pi.  42.  37  H.  S.  between  a 
claim  by  d^fcent  and  by  purchafe.  ' 

7.  If  A.  be  feifed  of  lands  in  ftfke  fi4^  and  gavelkind^  and  grants 

a  rent-charge  out  of  them  to  B,  in  fee^  and  B.  dies,  having  iffuc 

three  fons,  the  eldeft  fon  fliall  have  all  the  rent.  Adjudged.  Noy.  15. 

Randall  v.  Roberts. 

r    J  -    T       8.  A  rent  charge  was  granted  out  of  gavelkind  lands  to  A.  and 

Le   8   &  *"  heirs \  and  it  was  held  by  Hale,  Rainsford,  and  Wild,  that  the 

C.  by  name  ^^^^  Ought  to  defcend  to  all  the  brothers,  according  to  the  defcent 

of  Bandali    cH  the  land  \  becaufe  the  rent  is  part  of  the  -profits  of  the  land,  and 

j.Writtie     iffues  out  of  it;  and  they  gave  judgment  accordingly.   Mich.  25 

by  xSif-      Car.  2.  B.  R.  Mod.  96.  Randall  v.  Jenkins. 

den,  to  have  been  adjudged.  Mod.  112.  pi.  7.  Anon.-^^Br.  Reuts.  pi.  13:  cites  22  Afif.  78.  acc« 

6  P.  Jenk.  193.  pU  zoo.  and  205.  pi.  32.  cites  26  H.  8. 3. 

9.  In  cafe  of  gavelkind,  if  a  man  has  three  fons-^  and  purchafes 
land  in  gavelkind,  and  ^tyoungefl  fon  dies  in  the  life  of  the  father ^ 
and  leaves  ijfue  a  daughter^  there  is  no  doubt  but  the  daughter  fhall 
inherit;  per  Holt,  Ch.  J.  in  delivering  the  opinion  of  the  court.  6  Mod* 
121.  Hill.  2  Anme,  B.  R.  in  cafe  of  Clement  v.  Scudamorc. 

10.  But  if  the  purchafe  had  been  to  himfelf  and  the  heirs  nude 
9fhis  hody^  the  daughter  had  been  excluded  per  formam  dorii ;  bur 
die  cuftom  'makiflg  it  defcendible  to  the  heir  male,  makes  room 

.  for  his  reprcfentativc.   Per  Holt,  Ch.  J.  6  Mod.  121.  Hill.  2  Annae, 
\  B.  R.  in  cafe  of  Clement  v.  Scudamore. 

11.  A  will  was  jnade  of  gavelkind  lands  by  a  grandfather  in 
favour  of  bis  eldeft  grandfon^  the  fathers  of  each  being  dead  (they 

being  by  feveral  venters)  but  upon  proof  that  the  tejlator  after ^ 
wards  cancelled  his  ivill^iht  grandfon  by  the  fecond  venter  recovered 
a  moiety.  8  Mod.  208.  Mich.  10  Geo.  1724.  Turner  v« 
^Turner. 


» 


.  (C)  Difpofed  of.  How ;  And  who  fhftll  take  by  the 

Limitation. 

Br.  Cnf-       i^  'T'H  E  cuftom  of  gavelkind  is^  that  an  infant  at  j$  years  of 
^"Tcites '  ^S^  ^'^y  ^nake  feoffment  \  but  he  cannot  declare  his  will*  upon 

^.c.— ^     it,  that  his  tcofFees  mall  make  fuch   eftate,  &c.   and  therefore 

*  ^*  '8* fubpaena  does  not  Ue  thereof;  per  Cur.  for  a  cuftom  fliaU  be  taken 

f  Or^g.        ftriftly  I  and  per  Jenney,  J.  leafe  and  releafe  is  not  warranted  by 
Ivaie)  but    this  cullom  >  and  per  X)ygar,  the  ufe  of  land  upon  feoSment  of 

i  uuft 


ftnift  of  burgh^englifl)  flull  go  to  the  youngeft  fon,  and  die  fame  imhelaft 
in^gavelkind.    Br.  Cuftoms,  pi.  50.  cites  ai  E.  4. 24.  fn'^h"'" 

year  book  it  is  (truft.)  An  inf art  ff  1$  years  olU,  ftifaic(  lands  in  gavelkind  in  KcnC 

if  dtfiffiry  may  feH  his  faid  land,  and  make  f*rf.M<Ht  of  it  to  cl^e  vende««  Kotd,  that  Hile,  ferjeanc 
faiJ,  that  this  was  the  cuflom  there,  Bendl.  33.  pi.  52.  Hill.  sE.  6.  Anon.  ■  ■  'hut  to  mako 
feofiincnt,  wtboia  a  fait  of  ity  is  not  good  by  the  faid  cuftoip.  lbid«— 2Vor  can  fuch  infanr  mako 
feoflfimcnt  of  any  fuch  land,  of  'which  be  bat  a  revcrfion  only  defending  on  an  efiate  for  life*    Ibid*  m 

Nof  of  lirtiis  fmrcbaftd  hy  bimfelf  within  ave  there*     Ibid. 

2.  Where  a  man  feiied  of  land  in  gavelkind  n\2k^feoffinent  to 
thi  ufe  of  himjelf  and  his  feme  in  tail^  the  remainder  to  his  right 
heirs^  this  remainder  fhall  go  as  the  cuftom  of  the  land  is ;  by 
the  beft  opinion  of  the  court.  Br.  Cuftoms,  pi.  i*  cites  26 
H*  8*  4* 

3.  So  oSrent  granted  out  of  fuch  land^  by  the  beft  opinion  of  the 
court;  but  Shelly  contra  for  the  prefcription  of  gavelkind ;  and  that 
the  land  in  gavelkind,  and  all  land  in  nature  of  gavelkind  is  held 
in  focage,  and  is  partable  between  males,  &c.  and  therefore  the 
l^eicripdaa  fball  not  go  to  the  rent;  contra  by  two  other  juftices. 

4.  And  it  was  held  there,  that  if  a  man  gives  land  of  gavelkind  in 
tail,  t»  bold  of  him  in  chivalry^  yet  it  (hall  be  depart ible.    Ibid. 

5.  A.  feiied  of  gavelkind  in  fee,  devifed  it  to  A.  and  M.  his  wife^  Nets.  AY^n 
for  term  of  their  liveSj  the  remainder  proximo  haredi  mafculo  de  8.^4-  p^»  i 
eorpariius  fuis  legitime  procreato  in  perpetuum.  They  have  ijfue  ^^^l^^ 
three  fuis^  Uid*  die.  This  point  was  argued  two  feveral  terms  by  that  the* 
feveral,  but  no  judgment  or  opinion.  See  D.  133.  b.  pL  5.  eU'cftfoa 
Mich.3&4P.&M.                                              ■  ^-';;,-« 

whole ;  but  no  ^ch  judgment  is  there,  nor  did  the  court  give  any  opiaion.    But  this  rcem<r  taken 
Irom  Hughes's  Abr.  tit.  Gavelkinil,  pL  7.  '^>''  f  I  6  1 

6.  It  was  found  by  a  jury  of  the  county  of  Kent,  that  gavdkind  Cro.  c.  ?'>i» 
lands  were  not  devifable  by  cuJiom\  and  in  all  the  cafes  produced  |f^^^*^'^* 
of  devifes  of  fuch  lands  on  which  verdidls  had  been  found  for  fuch  brooks'. 
dcvifees^  it  appeared  that  fuch  dcvifors  made  feoffments  to  the  ufe  of  Sec  (E) 
rtfiV  wills^  though  the  wills  took  no  notice  of  the  feoffment;  and  ^»i<'"™^nTi' 
chough  the  court  (hewed  their  dillike  of  the  verdift,  bjr  reafon  of  ''*^"*** 
feveral  authorities  cited,  yet  the  jury,  after  confideranon  thereof, 
affirmed  their  verdi<5l«    Pafch.   1659.  B-  ^*  ^  ^^^  ^53  ^^  ^55*. 
Brown  ir.  Brokes. 


i  {C.  2)  Forfeitures  of  Gavelkind  in  GcncraL 

I* 

I.  'T*  HE  cuftom  of  gavelkind  is,  that  if  ih^  father  be  attainted' 
^  and  hanged^  jct  the  fon /ba/l  inherit  \  contra  clkwherc  if  he 
hi  net  put  to  execution  *y  ana  in  this  cafe  the  feme  Jhall  have  dower  i 
ewOra  if  he  abjures^  or  be  outlawed  of  fdony,  a-id  is  not  pur  to 
execution  ;  for  cuftom  is  tzkexijlri^ly.  fir.  Cuftgrns,  pi.  ^4.  cites 
2a  £•  3.  and  FttsKh.  PreicrjptiQn,  40. 

C  Z  (D)  Dower, 
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(D)  Dower,  and  Tenancy  by  the  Curtefy  of  Gavd- 
kind.   How.     And  how  forfeited. 

I«  17  £•  CT^HE  kiugJbaU  have  all  the  goods,  of  felons  and  fugitives^ 
3U  16.  -^    and  the  year^  dayy  and  waft  of  their  landsy  and  then 
the  landjball  be  delivered  to  the  hrd  ofthcfee^  who  may  alfo^  (^f^^ 
fleafe)  compound  with  the  king  for  the  year^  day^  and  waft. 

Mere  cdrtedn  lands  in  Kent^  r<7Z/i?^  gavelkind,  are  excepted  \  where 
the  father  may  gs  t0  the  bowy  and  yet  the  fon  to  the  pkugh  \  and  ix 
gaveUcindy  all  the  ^eirs  male  ft^ail  divide  the  inheritance^  and  h 
JbaU  the  female  ;  but  wamin  Jhall  not  make  partition  with  men.  Alfi 
ewmanfiall  be  endowed  of  the  moiety y  and  iffi^e  commit  fornicatiok 
in  her  widowlwodj  or  marry^  flu  ftkill  lofe  her  dower. 

M<k  ifo.  2.  Dower  of  gaveUtind  land  is  of  a  msietyy  and  niuft  be  fo  demand^ 

eI.^^^'^  cd,  and  not  otherwife.     And  it  is  quamdiu  non  maritata  remanferit. 

cJc^dfl).  I^-  62.  pL  83.   133.  pi.  182.  HilL  30  EUz.  C.  B.  Hunt  v. 

To&pi.  13.   Gilborm 

S.CV-Sar. 

91*  pt  1^  leems  to  be  S.  C— — Cro.  E.  825.  S.  P.  Davis  v.  Selby. 


3.  Of  land  in  ^velkind,  the /S»  cannot  endow  his  wife  ex  affirfu 
55*  ^y.  patrisy  becaufe  there  is  a  poffibility  of  his  not  continuing  heir* 
ji^  j'g/^   6  Rep.  22.  a.  Arg.  til  AiiCib.  Gorge's  cafe. 

per  Cur.  obitcri  ia  Ratciiffe^s  cafe. 

4*  If  one  takes  a  wife  that  is  feifed  of  gavelkind  lands,  and  ft^e 
dies  wiihout  iffue  by  her  hufhand,  her  huftand  &all  be  tenant  by 
the  curtefy  cf  ha^ci  the  landsyfo  long  as  he  fljall  live  umnarried^ 
but  if  he  marry  again,  he  fhalf  forfeit  his  eftate  in  the  land.  M. 
22  Car.  B.  R.  This  is  by  the  cuftom  of  Kent ;  but  by  the  Cune 
cuftqni,  if  he  had  iffue  by  his  wife,  dien  he  (hall  be  tenant  by  the 
curtefy  olF  all  the  lands  bis  wife  was  feifed  of}  and  although  he  dp 
marry  again,  he  ihall  not  forfeit  his  eftate.  Mich.  22  Car.    Quaere 

[jj^  1  whether  in  the  former  cafe  he   ihall  forfeit  his  tenancy  by  the 
.  /    ''  curtefy,  if  he  do  live  incontinentlyy  as  the  wife  fhall  ber  dower  by  a 
like  cuftom?  L.  P.  R.  627. 


(£)  Alteration  of  the  Cuftom;  In  what  Cafes j 

And  How# 

♦  M.  13.  I,  nn  H  E  cuftom  of  nvelkind  goes  with  the  landy  and  is  by 
Jh.'**?.^'  r^^«  of  the  land'y  for  though  lands  in  Kent  were  held  in 

S.  p.  Anon.  yoTJf/ in- gavelkind  at  the  beginning,  and  now  much  of  itis4ield 
ana  the  /;,  chivabryy  yet  the^cuftom.of  it  remaitiB  as  before,  per  Mounts- 
^e  to'le   g"e  Ciu  J,  Pal.  X2,  in  pi.  2X. Jafcb.  7  E.6.  Anon, 

UUi  in  tafnt     Ibid. 


^atiel&tnBt  -  17 

X     31  H.  8.  3-  Tbi  manor  fcTr.  of  Thomas  Lord  Cromwell^  and  My  lord 
others  within  the  county  of  Kent^  biing  gavelkind  lani^  JbaU  hereafter  tStbM^ 
defcend  as  lands  at  the  common  law*  ftamiey  a 

Sreac  part  of  Kent  19  made  ddcendible  to  the  eldeft  fern,  according  to  tlie  conrfe  of  the  commco 
liw,  for  chat  by  the  merins  uf  that  coftoniy  divers  ancient  and  great  families,  after  a  few  defoentiy 
caoae  to  very  littlf;  or  nothing.  Co.  Lit.  140.  b.— — — The  ftatotes  for  difgavelling^  do  mH  dtfrwy 
the  fntfiltgci  efthe  tenurty  as  the  power  of  devjfing,  but  only  the  fn^ioer  of  the  delcent,  which  xnm 
Ibe  only  thing  looked  upon  as  a  grievance,  andpetitioaed  againft.  Sid.  1 35.  <cc.  Wifeman  ▼.  gotten* 
^-«And  per  Wyndham  *  J.  if  the  parhatnent  had  intended  to  t\\it  away  all  gAvelkind  coftoinsy 
tbey  would  have  inentiooed  more  than  only  the  paniblenefs ;  and  Twifden  J.  accorded*  and  hs 
denied  the  opinion  of  Lambert,  th«t  if  the  K.  fur  chafe  gaveikind,  that  it  fliall  go  to  all  his  fons,  for 
Lambert  had  it  out  of  Plowden  247.  a.  from  Soothcote's  opinion ;  and  he  from  35  H«  6. 18.  a.  And 
Malict  and  Forfter  of  the  fame  opinion,  and  judgment  ace.  Raym.  76. S.  Cd  ■■  For  elie,  inftead  of 
a  benefit  wbith  tlie  a^ls  intended  them,  the  owners  would  be  greatly  pr^udiced  ^  the  loft  of  theaif 
former  piivileges,  as  in  cafe  of  forfeiture  fur  feiooyy  U^  Hard.  325.  Pafch.  15  Car.  a.  B*  R.  Coltoa 
T.  Wifeaian. 

3*  If  land  in  gavelkind  defcend  to  the  JT.  arul  his  brother^  they  See  the 
{hall  each  of  them  take  a  moieqr.    PI.  C.  I47.  per  Brown  J.  Trin.  n^«o^**i 
4  £liz.  in  cafe  of  Willion  v.  Barkley. 

4*  But  if  the  King  has  twofonsy  anddiesy  the  moiety  of  the  King 
fliail  not  defcend  to  his  two  fons,  but  the  eldeft  alone  fliall  have 
it  by  prerogative ;  for  the  quality  of  the  perfon  there  alters  the 
defcent;  but  not  the  eftate;  for  Uie  eilate  is  as  it  mras  before,  be 
it  fee  fimple,  or  fee  tail ;  fo  that  the  eftate  fliall  be  in  the  King, 
as  in  another.  Per  Br6wn  J.  PL  C*  247.  in  cafe  of  Willion  v. 
Barkley. 

5.  A  difference  is  taken,  where  cu^om  runs  with  the  Jeigntpryy  2nd  GaveUUnd, 
where  with  the  tenancy  y  for  where  cuftom  runs  with  the  tenancy,  cuft^mi* 
it  fliall  not  be  deftroyed  by  conveyance  according  to  the  courfe  of  which  fix 
the  common  lawy  Qav.  36.  b.  HilL  5  Jac.  B.  IL  in  the  cale  of  t^«  order 
T»niftry.  "t*^ 

ances,  can  be  altered  no  ocberwife  than  by  parliament.  Jenk.  a20.pl.  70^ 

• 

6.  As  if  fine  be  levied  of  land  in  gavelkind;  for  though  it  be  •D-i79' 
ipade  a  quaere  in  Dyer  72.  b.^  whether  the  courfe  of  inheritance  be  J^^*^* 
altered  and  made  defcendible  to  the  heir  at  common  law,  yet  it 

was  agreed  by  the  juftices  here,  that  the  cuftom  was  not  altered. 
Dav.  36.  b.  cafe  of  Taniftry.  And  cites  %  Eliz.  *  D*  179.  b« 

that  it  was  k^  held  of  lands  in  borough*englilb«  ^ 


(F)  Declaration  and  Pleadings.      In  what  Cafes  it  [  1 8  ] 

muft  be  pleaded  i   And  I$ow. 

1.  T  N  error  it  was  amed,  diat  reUafi  of  the  anceftor  in  gavelkin4 
^  is  a  bar  to  all  the  co-heir Sy  but  the  warranty  is  no-  bar  but 

to  tbeeldefty  who  is  heir  at  common  law%    Br,  Barre.  pi.  62.  cites  2X 

E.  3. 21. 

2,  In  affile,  title  was  made^  in  as  much  as  all  the  lands  were 

dipartibk  by  cujiom  \  the  tenant  faidy  that  this  land  is  not  departible  % 

for  the  totenaots  h«i  only  one  fon  time  out  of  mind;   2c 

C  2  ^^^ 


»l 


13  tfatiel&ino. 

non  allocatur;  for  if  the  reft  of  the  vill  be  dcpartiblc^  this  IhaHSe. 
departible  llkewife,  and  (hall  be  of  the  fame  nature;  and  where  it* 
is  confeiTed  that  vill  or  manor  has  fuch  a  cuftom,  it  is  no  plea^  that 
fuch  land  there  has  not  the  cuftom^  ^tbout  Jpecial  matter  Jhewn  \ 
for  cuftom  fbal)  be  general ;  quod  nota.  Br.  Caftoms,  pi.  66.  cites 
23  AIT.  12. 

3.  Where,  there  is  hri^  mefne^  and  tenant^  and  the  land  is  held 
in  ga^)elkindy  yet  the  rent  and  fetvicei  of  the  nufne  may  be  held  at 
common  law^  unlefs  it  be  fpecially  Jhexvn^  that  the  rent  is  of  the 
nature  of  the  land.  Br.  Aide^  pi.  8o.  cites  M.  30  £•  3. 
^^fcrip.      ^.  One  houfe  in  B.  cannot  be  gavelkind  and  departible,  where  the 
Sr^sfc?^    !^  ^  f A^  viU  is  othenvife;   per  Caund.  to  which  Finch,  and 
Thorpe  agreed;  by  which  Belk*  faid,  that  this  part  of  the  vill  was 
*  of  the  fee  of  H.  C.  and  In  ancient  time  was  a  vill  merchant,  which 
time  out  of  mind  has  been  devi&ble,  &c.  but  per  Thorp,  this  is  not 
of  record;  and  the  juftices  were  in  opinion  to  have  given  judg- 
ment agaihft  the  plaintifF;  by  which  he  was  nonfuited;  quod  nota. 
And  per  Caund.  all  the  ancient  boroughs  of  England  s^TPear  in  mtr 
Exchequer  of  Record  Br.  Cuftoms,  pi.  37.  cites  40  AC  27. 

5.  Of  land  tailed  in  gavelkind  and  burgh-englifli,  the  writ  (hall 
be  eeneral,  and  the  count  fliall exprefs  the  cujlom.  Br.  Tail  &DaiieS) 
pL  §•  cites  46  £•  3.  21.  and  Fitzh*  Formedon,  30.  1 1  £.  3. 

6.  In  dower  de  medietatCy  the  cujioyn  Jhall  be  declared  in  the  county 
So  in  a£Hbn  for  burgh-englifli  or  gavelkind,  &c.  and  this  at 
common  law ;  but  contra  in  their  cuftomary  courts  in  the  coitntry\ 
for  there  it  is  their  common  law  known ;  contra  in  the  courts  of 
common  law  of  the  realm.  Br.  Cuftoms,  pi.  69,  cites  2  £.  4.  19* 
&M.  s£.  4.  8. 

Br.  Count.        7.  Where  a&ion  is  brought  by  co-heirs  in  gavelkind  or  burgh- 
^'CL*  ^^^^  englifli,  they  ought  to  Jhew  the  cuftom^  and  frefcribe  in  it ;  fo  of  a 
feme  who  demands  dower  of  the  moiety ;  for  it  is  as  a  law,  and  varies 
from  other  cuftoms.    Br.  Cuftom,  pi.  44.  cites  5  £.  4.  Z*  per 
tot.  Cur. 
It  was  8.  The  Court,  of  thcmfelve*,  will  not  take  cognizance  Aat  lands 

a?Mhat*ff  *^  Kent  are  gavelkind,  unlefs  fomcthing  be  alleged,  or  found  of 
Wi  4f<  record  to  prove  it ;  and  fo.is  Litt.  S.  265.  and  the  Lord  Coke,  in  ht» 
^allcpdta  comment  upon  it,  that  the  declaration  Jhall  mention  the  land  to  be  of 
betmtbt        ^^^  cujlom  ofgavelkind\  but  he  fays  that  ht  Jhall  not  prefcribe  in  it, 

county  of  J  7  6,,  '  J  i      t     r  ^    "^  • 

Kint,  it  SLnq  chat  io  it  is  of  borough^englim ;  and  thoie  two  vary  m 
ftiaiibe/r^  this  point  from  other  cuftoms ;  for  when  they  arc  generally  alleged, 
i'^JeitirJ  ^^^  ^^^  ^^^^  ^^  cogniaance  of  them,  but  where  it  is  not  alleged  at 
tinfd^^iie  '  ^lly  SIS  in  the  principal  c^fe  it  is  not  it  (hall  not  be  intended  to  be 
conti^ry      gavelkind.  Lutw.   754.   755.  Hill.  35  &  36  Car*  2.  Humfrv  Vf 

be  proved.    gathurJt. 
Buc  as  for 

t  lie  t  fptcial  cufi%mi  mideKt  to  ^avtUM^  Xhtfwmjt  htj^enm ;  as  thit  hv^vo  frail  be  tenant  bj  the  CVtdjr^ 
without  ilTue,  and  that  feme  fball  be  endowed  of  a  moiety.  ^  Sid.  153.  Pafch.  1659.  B.  B* 
Brown  v.  Brokes.— *— * 5id.  .1^.  Pafch.  .15  Car.  2.  Wiferaan  v.  Cotton..  ■  1  Mod.  5^.  Arg. 
WnVs  Rep.  47^.  Afgi— -+  Cro.  C  5ft r,  ^i.  S,  P.  Mich,  i  ^  Car.  B.  R.  Launder  ¥• 
Bax  Ks  ic  al.»  ■  Six  ii  .tbe  cuitQia  of  ilcviiiog.  per  3  J.  icr.  791  So.  Mict.  13  Car.  a.  B.  A« 
\Vir«:nan  v.  CcUoo* 

A.  * 

matt* 
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•• 


<5tft. 


(A)  What  fhall  be  faid  a  Gift. 


I.   A    Gift  is  at  the  will  of  the  donor ^  and  therefore  cannotbe^r/- 

^^  fcribedfor.     See  Prefcription  (K)  pi.  2»  B    T   f 

2,  If  a  man  puts  a  robe,  or  other  garment  on  his  fervant  to  ufe^  paf$,  pL  9V 

this  is  a  gift  in  law.  Br.  Done,  &c.  pi.  9.  cites  11  H.  4.  31.  2i.  c. 

3*  If  an  adulterer  deaths  the  woman^  the  baron  may  take  his  Br.  Tr«r. 

wife  and  the  apparel,  and  juftify  both.     Br.  Done,  pi.  9.  cites  ix  Pa^-pi-9j» 

H.  4.31.  C11CSS.C. 

4*  A.  borrowed  100  /•  of  B.  and  at  the  day  brought  it  in  a  bag, 
and  caft  it  on  the  table  before  B.  and  B.  (aid  to  A.  being  his  nephewy 
/  tUill  not  have  it^  take  it  youy  arid  carry  it  honu  again  with  you* 
Per  Cur'  this  is  a  good  gi^  by  parol,  being  caft  upon  die  table ; 
tor  then  it  was  in  me  pofleffion  of  B.  and  A.  might  well  wage  his 
law.  But  it  had  been  othcrwife,  if  A.  had  only  offered  it  to  B.  for 
then  it  was  a  chofe  en  a£tion  only,  and  could  not  b&  git  en  without 
SI  writiiig.    Noy.  67.  Flower's  cafe. 

5*  A  gift  of  any  thing  without  a  conjideration  is  good ;  but  it  is 
tevocahle  before  the  delivery  to  the  donee  of  the  thing  given.  Donatio 
firficiturpojfeffiom  accipientis.   Jenk.  109.  pi.  9. 

6.  If  ihave  a  horfe  in  London,  and  I,  being  at  a  great  diftance  Bjr  the 
from  LfOndon,  give  my  horfe  to  J.  S.  he  may  have  trefpafs  without  a^Iif/o7' 
other  pofleifion.  1649.  Coram  Thorp.  Clayt.  135.  in  cafe  of  Wil-  gcodris 
by  V.  Bower.-^cites  F.  N.  B.  140.  Perk.  30.  21  £.4.  25.  21  H.  «<<  go<Hl 
7.  39.  21  H.  6.  43.  ^^^^ 

Yet  it  is  othcrwife  ia  our  law.   Per  Coke  Cb.  J.  Roll.  H.  6i|  62,  Mich,  iz  Jac*  B.  R.  ia  cafii 
of  Wrotes  V.  CUftoq.  ♦ 

7.  A^  made  a  prefent  ef  a  Jewel  to  a  lady  whom  he  courted^  tut  ^-  P-  5^  * 
die  marriage  not  taking  cflfedi,  he  brought  an  a£lion  of  detinue  cary'i^Ren, 
againft  her,  and  fhe  taking  it  to  be  a  gift^  ojffered  to  wage  her  Uw,  77.  Young 
but  the  coiut  was  of  opinion  that  the  property  was  not  changed  by  v.  Burrol, 
this  gift,  being  to  a  fpecifical  intent,  and  therefore  would  not  admit 

her  to  do  it;  cited  per  the  Ch.  J.  2  Mod.  241.  Mich.  28  Car.  2« 
C,  B.  in  cafe  of  Beaumont  v.— — 

8.  If  the  Kingy  befng  apprifed  of  the  value^  lets  a  tlmig  for  yearSj 
&c.  worth  500/.  ter  ann,  referving  only  5/.  per  ann.  this  is  not  a 
letting  to  &rm,  but  a  gift.  Skin.  151.  in  the  Exchequer.  Arg^ 
Miciu  35  Car.  2.  B.  R. 

C  4  dBlebe. 


^9$ 


(Bitit, 


(A)  Glebe  in  general.     And  in  what  Cafes  it  (hall 

pay  Tithes. 

I.  O  L  E  B  E  iV  a  portion  of  land,  meadow  or  pafturc,  belonging 

^^  to,  or  parcel  of  the  parfonage  or  vicarage,  over  and  aU>vc 

the  tithes.  Godolph,  Rep.  409. 

r   20  1       ^'  ^^^fe  if^  re^Iory  excepting  the  glebe  is  a  void  exciptlon;  for 

■*  no  redlory  may  be  without  glebe. — ^But  he  may  except  parcel  of 

the  glebe. — So  of  a  manor  excepting  the  demefnes.  Mich.  19  Jac. 

I.  per  Hobcrt.  Winch.  23.  Mabies  cafe.  ' 

3.  If  a  parfbn  hath  land  fowed  with  corn,  and  grants  the  land^ 
the  corn  Jhall  pafs  inclufive.  2  Bids.  184.  in  cafe  of  Moyle  v. 
Ewer. 

4.  So  if  the  parfon  grants  the  re£fory^  referving  the  landj  he 
fhall  pay  tithes  to  his  grantee.  2  Buis.  184.  in  cafe  of  Moyle  v. 
Ewen 

5.  If  the  endowment  of  the  vicarage  has  (pecial  words,  that  the 
vicar  ihall  have  minutas  dec'wias  of  the  glebe,  he  Ihall  have  it. 
Note,  it  ought  to  be  ancient  glebe  at  the  time  of  the  endowment. 
Mo.  910.  Trin.  38  Eliz.  Blinco's  cafe. 

6.  As  lung  as  the  vicar  occupies  the  glebe  land  in  his  own  hands, 
he  (hall  pav  no  tithes.  But  if  he  demies  it  to  another,  the  lefle^ 
(ball  pay  tithes  to  the  parfon  that  is  impropriate.  Brownl.  69.  Harris 
v«  Cotton, 

Cro.  E.  7.  Lejfee  of  the  glebe  fhall  pay  tithes  to  the  parfon.  If  it  bd  at  a 

161.  Per-  ygyy  ]q^  f^j^^  othcrwife,  if  at  a  rack-irent  j  fed  quaere  of  the  diver* 
RiNDr*       fity-  Noy  35.  Perkins  v,  WUde. 

though  the  rent  was  expreifed  to  \>t*  for  all  exaaions,  ami  d€mMds.'''''^it  Rep^  13.  b.  in  cafe  of 
Priddle  v»  Vapper.— — LeflTep  of  glebe  (hall  pay  tytlie*  Fm.  Law.  8vo.  88.  ■  Great  tytb«$  to 
the  parfon  and  fmall  tythes  to  the  vicar.  Mo*  900.  Blinco^s  cafe.  ■  *  Le  300.  Stile  v. 
Miller. 

•  D.  43.  a.        8.  If  the  parfon  of  a  church  not  impropriate  leafes  his  glebe,  the 

fays!'that'  *  '#^  ^^^  P^y  ^'*^^^'  ^"^  otherwife  it  is,  if  it  had  been  an 
the  joihces  intpropriate  church,  becaufe  of  the  ftatute  of  32  H.  8.  of  diflblutions* 
and  fcr-       Noy  1 32.  cites  it  as  the  cafe  of  Brewer  v.  Vefey,  cites  Dt  43.  su 

jeants  were   ^  ^  *      *« 

lu  Several  opinions  whether  he  (hould  or  not;  and  it  is  left  a  qucre. 


(B)  Power 


^\tht.  a* 


(B)    Power  of  the  Parfon  in,  or  as  to  the  Glebe. 

1. 28  H.  8.  cap.  1 NCXJMBENT  may  devife  cornfown  ly  him^   and  Goddpfc. 
II.  t  &•         ■*  growing  on  bis  glebe.  wltT^ 

CoiDp.  lac*  Svo.  ^p.  4au' 

a.  A  prohibition  was  granted  to  ftay  waft,  oh  a^uggeftioA,  Aat 
the  parfon  flawed  up  the  ancient  glebe-lancL  Cumb.  59.  Trin.  3 
Jac.  2.  B.  R.  Anon. 

3.  And  agreement  was  about  glebe-lands  incbfedy  and  die  paifoi^ 
&c.  to  have  an  equal  quantity^  and  as  good  in  another  place.-^Thc 
agreement  was  decreed.  5  Car.  i.  Chan.  Rep.  41.  Morgan  v« 
Clark. 

4.  Parfon  exchanges  his  g^tht-land  and  dies;  ^t  fuceejjor  sntors 
into  the  exchanged  land,  and  takes  the  pro&ts;  yet  the  fuc« 
ce&br  is  bound  for  his  time ;  &  adjornatur.  It  is  clear  the  exchange 
Ihould  not  have  been  good,  if  it  had  been  made  ^f/r  13  Eli%*  But 
the  exchange  in  this  cafe  was  before.  Noy.  5.  Turther's  cafe. 

5.  Prohibition  was  moved  for  to  a  paribn  for  digging  new  coal 
mines  in  his  glebe,  and  alfo  for  felling  trees  y  for  it  is  waft  and 
prohibitable  by  the  ftatute  de  non  profternend'  arbores,  &c.  the 
court  held,  it  lay  not  for  the  mines ;  for  then  no  mines  in  glebe 
could  ever  be  opened.  Lev.  107.  Trin.  15  Car.  2.  B.  R,  £•  nf 
Rutland's  cafe. 


(C)  Entry  on  it,  at  what  Time.  t  ^  i  3 

1.  a8  jHI  8.   E*  VE  R  Y  juccejlor^  on  a  month* s  warnings  after  in" 
cap*  II.      '^^  duSfion^  may  have  the  manjion  houfe^  and  the  gleha 
belonging  thereto^  notfown  at  the  time  ofthepredecejfor^s  deatL 

2.  He  that  is  Hnftituted  may  enter  into  the  glebe-land  before  SeePrefeat. 
indu^iony  and  has  right  to  have  it  againft  any  ftranger.  per  Coke  >nent  (O. 
Ch.  J.  RoU.  R.  19Z.  l^' 

^—Before  mdu^Hon  there  is  no  pofleffion  or  freehold  in  hka,  of  glebe  or  houfei  or  Uibes.  Fiat 
XawySvo.  89.   PLC.5»S. 


(Axeolofmidft 


ft! 


■See  for- 
gery (A) 
pL  14,  »5. 


(A)  ♦  <i5oU)iittitt)0  ilJotejSf. 


X.  6  ^xffiT,  cap^Tl.f.  9.  7  u/iv/r^,  Tij;^.  y.yi  6i.  <?»</  3  (7^^.  I« 
iro^  8.^  f.  4^  £na£ts  that,  during  the  continuance  of  the  hanky  na 
My  politick^  ereSfedor  to  be  ere£fed^  (other  than  the  Jaid  bank)  nor  any 
Other  perfbns  united  or  to  be  united  in  partnerjhip^  exceeding  the  number  of 
Ji$c  perfinSyJballj  in  England,  borrow  any  funis  of  money  on  their  bills  or 
notesy  payable  a$  dmandy  or  in  lefs  than  fix  months  from  the  borrowing 
thereof 

2.  A  neU  of  one  goldfmith  was  taken  in  by  another  goldfmith,  who 
game  bis  note  for  thejamefumy  and  fcnt  his  dunner  many  times  for 
the  money,  but  it  length  the  goldfmith  failed.  The  fecond  gold- 
&uth  was  decreed  to  pay  the  money,  though  his  note  given  by  him 
Vf3sfor  fo  much  received  on  account^  and  that  he  had  entered  in  the 
margin  of  the  other  note,  whom  he  had  received  it  of,  and  fo  Lord 
Keeper  affirmed  a  former  decree  made  at  the  Rolls.  Mich.  I71D« 
Abr*  Equ.  Cafes.  375, 376.  Trowell  v.  Sir  Step.  Evans. 

3.  A  goldfmith's  note  was  given  in  part  of  pigment  on  a  Saturday^ 
^md  not  offered  till  the  Monday  following  to  the  d^^awer,  when  the 
cafhier  of  the  drawer  cancelled  the  note,  but  not  having  money  to 
pay  it,  gave  a  new  note  of  the  fame  date  with  the  former.  This  is 
no  new  credit  given  to  the  drawer,  but  that  the  indorfer  is  flill 
liable.    9  Mod.  60.  Mich.  10  G.  i.  in  Cane.  Mead  v.  Cafwell. 


■!■       I        ■         »         ■■1^  I      >      l»..^— ^^ 


d^oo!)  ^et)dt)iotnr« 


(A)  Whgtitis. 

1.    A    Binding  to  the  good  behaviour  is  not  bv  way  of  punifhment» 
-^^  but  it  is  to  jhewy  that  when  one  nas  broke  the  good 
behaviour,  he  is  not  to  be  trufled.  per  Holt  Ch.  J.  Trin.  i  Annae, 
B*  R*  Fan.  29.  in  cafe  of  the  Queen  v.  Rogers* 

(B)In 


^ooD  05etat)ionr.  ^^ 


(B)  In  what  Cafes,  and  of  what  Peribns,  and  by 

whom. 

1*  T  N  appeal  ofmaibemj  the  court  foot  fur ety  of  peace  cf  the  atu 
'^  part  oTid  of  the  ctber^  of  their  difcretion  by  four  mainpernors, 
'till  the  ftroke  of  the  plaintiff  was  healed,  each'in  40/.  to  the  King. 
Br.  Peace,  pi.  2I.  cites  2i  AS.  27. 

2.  Pledges  were  found  by  the  defendant  in  bill  oftf^afs  in  C  B.  ^J**  Sowty- 
far  bis  g9$d  bebaviour,  and  l^eeping  the  peace,  andt  that  he  {hould  do  f/c!'  ^^^ 

nothing  to  the  plaintiiF  in  private,  nor  in  publick  by  hiinfelf,  nor  by 
others.    Br.  Pledges,  pi.  17.  cites  30  AIT.  I4» 

3.  34  EtL  3.  I.    Impowers  ju/iias  of  peace  to  cbafiife   rioters^  Tlits(hit«to 

herretorsy  and  other  offenders^  and  alfo  to  in^rifon  and  punijb  them  **^?  I^J^ 

according   to  law^^  and  by  difcretion  and  good  advifementi  alfo  to  general 

bind  people  of  evil  fame  to  the  good  behaviour^  and  to  hear  ana  de^  words 

termine  femiesy  and  trefpajfes  done  in  tbefanu  county  according  to  ^^^^  '*** 
.J  ^*  •4'  ^  a  great 

•^'^•^  meafare  t© 

have  left  it  to  the  *  diferrtlm  of  juftica  of  peace,  to  determine  what  perfons  are  (it  to  be  bound  to 

their  good  beh  iviour^  and  confequently  Teems  to  impbwer  them,  not  only  to  bind  over  thofe,  who 

fetm  to  be  notorioufly  troiiblefome,  and  likely  to  break  the  jiejucey  as  f  eveS'ttroppers,  €£fr.  bat 

alfo  tbofe  who  are  publickly  icandalous  or  contemners  of  juftice,  &c  as  bauHttrs  ojf  bawdy  bottfes^ 

or  keeptts  tflmd  ttmmn  in  their  own  houfes,  common  drunkardi^  or  thofe  that;/7«'^  in  the  aayy  ami 

go  abroad  in  tbi  rngk,  or  fuch  as  hep  fufpicious  company  f  or  fuch  as  arc  ^enCTaWy  fufpe^rd  as  robberi^ 

'  orfucb  as /peak  tontemptuoui  words  ofinfoiour  marlftrateSf  as  juftices  of  |  eace,  mayors,  &c.  not  being 

in  the  aAual  execution  of  their  offices ;  or  of  inferior  officers  of  juftice,  as  conftablef,  &c.  being 

in  the  actual  executiou  of  th«ir  office ;  hut  it  feems,  that  %  ra/h,  fuarreJfime,  or  unmannaly  wordt^ 

ipokcn  by  on9  private  perjm  fo-  another,  unlefs  they  diredlly  teud  to  a  breach  of  the  peace,  are  ooc 

fiTflicient  canfe  to  bind  a  man  to  his  good  behaviour,    i  Hawk.  PI.  C.  Abr.  153.  cap.  6f .  S.  s* 

The  book  at  large,  Se£(.  ««3»4*  cites  as  follows.— —«*  4  I  nil.  i^i.  x  H.?.  x.b.  3.  a.  Lamb. 

T15,  &c  Dale.  cap.  75.  Cro.  £.  78.  Lev.  5a,  53, 107.  11  Rep.  9S.  Roil.  R.  224.  Lac.  aao.  Cfx>.  £• 

68^.  Contra  Palm.  130.  Roll.  R.  227,  8.3  Bids.  139,  x4o.-— ^f  2  Roll.  R.  199,217*  Palm- 12^ 

P^  75.  RolLR.  15a.  1  Vent.  2a,  23,  24.— {  Cro.  C.  498,  9.  Cro.  £.  86.  Mo.  149.^ 

4.  If  a  man  is  afraid  of  being  beaten  by  y.  S.  he  (hall  have 
furety  of  the  peace  ;  and  contra  if  he  is  afraid  of  imprifonment%  for 
he   may  have  £ilfe  tmprifonmeut.    Br.  Peace,  pi.  22.  cites  17 

5*  Note,  that  C  B.  has  no  power  of  (lirety  of  peace,  unlefs  of 
furety  to  be  before  chemfelves ;  quod  nota  bene.  Br.  Peace,  pi. 
X2.  cites  2  H.  7.  I. 

6.  A.  offers  money  to  a  woman  with  child  to  buy  poifon  to  kill  the 
ehild.  This  is  good  caufe  to  bind  A.  to  his  good  behaviour.  Trin. 
T-i  Eliz.  B.  R.  Cro.  £•  49.  in  cafe  of  Sir  Thomas  Cockain  and 
Ux.  V.  Witnam. 

7.  If  one  do  affront  any  court  ofjufUce^  this  is  a  good  caufe  to  He  wh© 
kind  the  party  to  his  good  behaviour.  Pafch.  24  Car.  B.  R.  for  gj^" ,^^^ 
theaffrouting  of  iiitHce  is  a  publick  mifiJemeanor,  and  not  a  private,  „  iVeftmn^ 
^though  it  be  done  but  to  the  pcrfon  of  one  man,  as  to  the  judge  ^haii, 
6f  a  court,  a  juftice  of  peace,  &c.  becaufe  fuch  perfons  are  publick  ^*"^!?*Sf « 
niinifters  of  juftice,  and  ^ct  for  tlie  commonwealth.   L.  P.  R.  be  bound  to 

6499650.  his  good 

behaviour. 
Haivk»Fl.  C.  58.  cap.  zi.  f.  9.  cites  i  Lev.  T07.  i  Keb*  558. 

j8,  A  jufUce 


221:  ^ooD  1Be(at>tour. 

S.  A  juftice  of  peace  cannot  bind  one  to  the  good  behavioizr 
upon  a  general  infarmaiianj  or  c<xnmit  him  to  priibn  for  refuiing  to 
find  fureties  for  his  good  behaviour  upon  fuch  information.  Sd.  i6. 
Faich.  25  Car.  i.  Sir  WiUiam  Bronker's  cafe. 

9.  Per  Holt,  Ch.  J.  by  law  mm  can  be  campilUd  to  find  furetj 
for  his  good  bcjiaviour,  except  it  be  ^  ancient  cuftom  within  a  ledy 
«r  for  vagrancy  or  fame  certain  offence  \  and  here  one  being  com- 
ihitted  thus ',  whereas  A.  has  been  conysded  of  a  mfdenuanor^ 
and  cannot  find  fecurity  for  his  good  behaviour,  therefore  &c*. 
smd  here  could  be  no  certiorari,  there  being  no  record  of  the  con- 
viAion^  the  j)arty  being  brought  up  upon  habeas  corpus,  was  dtf- 
cWged  on  motion*  Per  Cur.^  Trin.  12  W.  3.B.R*  12  Mod. 
413.  Anon. 

t^  1  I  a.  If  one  Uves  extravagant  and  high,  who  has  no  vijibk  way  ^ 
3  ^  getting  it  J  it  may  be  reafonable  to  enquire  bow  he  lives,  and  may 
be  liable  to  find  fureties  of  the  good  behaviour ;  but  if  a  man  lives 
in  a  reafonable  quiet  manner^  it  is  hard  to  hold  him  to  it*  Per  Holt, 
Ch.  J.  Mich.  13  W*  3.  B.  R.  X2  Mod.  566.  in  Elizabeth  Claxton's 
cafe. 

11.  Lewd  anddj/orderfy  perjhns  may  be  held  to  the  rood  beha- 
viour; per  Holt,  Ch.  J.  Mich.  13  W.  3.  B.  R.  12  Mod.  566. 
£tiz.  Claxton's  cafe. 

12.  If  a  witnefs  is  tnfoknt^  we  may  commit  htm  for  the  iitimediate 
contempt,  or  bind  him  to  his  good  behaviour,  but  we  cannot  indiA 
lum  for  it,  and  that  is  accordirg  to  the  common  law  of  England  ; 
per  Holt  Ch.  J.  Trin.  i  Annse^  B.  R.  Farr.  29.  in  cafe  of  the 

.    Queen  v.  Rogers. 
•Hawft;  13.  Surety  for  the  good  behaviour  maybe  required  oSfcandabus 

yu  C.  cap.  tjirbulentfufpiciousperjonsy  as  oi*  forcible  enterersj  or  f  obfcene  wriiersy 
t*lbid.  cap.  ^^  t  recufants^  but  not  in  rcfpeft  of  bare  words^  unlefe  ibey  tend  to  a 
77.  pi.  9.  *  breach  of  the  peace,  or  (candal  of  die  government.  Hawk.  PI.  C« 
I  nNa.  cap.  cap.  61.  See  pi.  i,  2,  3,  4. 

la  pi.  50.  j^  p^^  appeal  by  one  difabled  to  be  an  approver^  was  a  good  cauie 

to   bind    to  the    good  behaviour.    2  Hawk,  PU  C.  cap.   15. 
pi.  43, 


(B.  2)  In  what  Cafes,  for  Words^  &c.  qfjujiices  of 

Peace^  &c. 

• 

I.  A.  was  committed  to  Newgate  by  the  mayor  of  London  for 
calling  B.  an  alderman  of  London^  foot  and  khavcj  upon  the  Royal 
Exchange^  in  the  prefence  of  divers  \  upon  a  habeas  corpus,  it  was 
certified,  that  the  cuflom  of  London  was,  upon  fuch  a  mifdemeanor, 
to  commit  any  citizen  to  prifon,  &c.  but  by  aflent  of  the  whole 
court,  he  was  difchar8;ed.  And  Walmfley  J.  laid,  that  if  ju^ices 
of  peace  require  fureties  of  the  peace,  not  having  good  caufe  ib 
to  do,  and  the  party  refufes,  and  is  committed  to  prifon,  falfe  im* 
prifonment  lies.    For  the  Jlatutc  of  34  &  3^  Et  3.  which  gave 

*  mm 


tkem  that  authority,  is  principally  for  vagrant  perfonSy  &c.  and  is 
not  intended  for  every  private  abufe.  Ajid  Anderfon  faid,  he 
cottld  not  fee  bow  the  cuftom  could  be  maintained)  and  that  a  nrum 
raay  be  imprifoned  for  a  contempt  done  in  hut  not  fir  one  done  out  vf 
cskrt.    Cro.  £,  689.  Trio.  41  Eliz.  C.  B.  Dean's  cafe. 

2.  One  was  indicted,  for  that  he  fcandalofe  &  contemptuofe 
propalavit  &  publicavit  verba*^  iequentia,  viz.  that  none  of  the 
jnftiices  of  peace  under/land  the  ftatutes^  for  the  excife^  unlefs  Mr^  A* 
B»  andie  underjtanas  but  little  af  therm  iio,  nor  many  parliament 
men  do  not  underftand  them  upon  the  reading  of  them.  And  it 
was  moved  to  quafh  the  indiSment,  for  that  a  man  could  not  be 
indifiedfor  fpeakingfuch  words; 'and  of  that  opinion  Was  the  Court 
but  they  faid  he  might  be  bound  to  his  good  behaviour.  PafiiJu 
7,1  Car  2.  B,  R.  Vent.  16-  the  King  v-  Burford. 

3.  In  an  adion  on  the  cafe  for  malicioufly  profecuting  an  indiSi^ 
nunt  of  peijury  of  which  he  was  acquitted.  Upon  not  guilt/ 
pleaded,  it  appeared  on  the  evidence,  that  the  defendant  was  a  jujiiu 
afpeace^  and  procured  fame  as  witneffes  to  appeptr  again/l  the  plaintiff^ 
and  ins  own  name  was  indorfed  on  the  indictment  to  give  evidence^ 
The  Court  agreed,  this  did  not  make  him  a  profecutor ;  for  if  a 
juftice  of  peace  knows  any  perfon  that  can  give  evidence  againft 
one  indi42ed,  he  ought  to  caufe  him  to  do  it.  But  it  was  proved 
on  the  defendant's  ude,  that  this  indidtment  was  drawn  up  by  an 
order  of  the  feffions.  Keyling  Ch.  J.  faid,  the  plaintifF  deferved  ta 
be  bound  to  his  good  behaviour  for  bringing  this  adion«  Mich. 
^i  Car.  2.  B.R.  Vent.  47.  Girlington  v.  Pitfield. 


(C)  How.  [  24  1 

I.  TIT*  H£  R  £  oat  is  arretted  to  the  peace,  the  jujiice  is  not 
^^    bound  t§  demand furety^  but  the  party' ought  to  offer  furety^ 
odicrwife  the  juftice. may  award  him  to  gaol.  Br.  Peace,  pL  7.  cites 
1 4  H.  7. 8. 

SL  Note  where  fupfJkavit  of  peace  is  direded  to  the  juftices  But  tu^ 
of  peace,  the  jujlice  to  whom  the  writ  is  frji  delivered^  Jhall  alone  J"ft<co6<tf 
make  precept  Utake  the  party  to  findjurety,  and  it  IhaU  be  re-  ^}'^^Z^ 
tumabU  before  bim  only^  and  he  only  mall  take  fureties,  and  mall  aiavrant . 
make  the  return  alone  without  the  others.   Br.  Peace,  pL  9  cites  ofp^^t  ?«* 
21  H.  7.  20.  Per  Fincux  Ch.  J.  f,^^  » 

and  it  is  at  bit  tItBim  to  appear  btfort  Hubatjujlici  he  will;  if  the  officer  will  not  permit  him  to 
appear  before  fuch  juftice  as  he  woxddi  the  party  (hall  have  faJfe  imptijonrntnt  againft  him ;  per 
Ftneux.  But  Brook  makes  a  quaere  thereof,  if  the  officer  cannot  carry  him  before  what  juflioe 
•C  peace  be  willf  aad  if  the  juftice  cannot  award  the  precept  or  warrant  returnable  before  him- 
iielf  onlsr  I  aod  £iys»  it  tens  Chat  he  maf .    Ibid< 

3.  The  court  ww  moved  to  grant  the  good-hehaviour  againft  He  that 
the  Lord  Foliot,  becarfe  he  was  indiOed  for  a  foul  battery  at  the  article^"" 
feflions  in  London^  and  the  bill  was  found  againft  him  s  but  pet  fworn  in 
RoB  Ch.  J.  it  cannot  be  granted  on  a  motion^  but  you  muft  prefer  couii,aefirc 
articles  againji  bim  htrt  on  oathy  and.  then  you  may  move  for  it';  ^^^«^*»« 

and 


24  €k>od  IBelNHtfour. 

paity^  and  Jf  there  spears  caiife  in  the  articles,  it  (hall  be  granted.    Sli^ 

articles  are  fwoni»  may  be  bound  thereupon  to  the  good  behaviour^  mud  *xprefi  fvmeffteial  matitr 
in  thofe  anicles^  for  which  he  ought  to  be  bound  to  the  good  beliaviour ;  fur  if  the  articles  be 
only  general,  the  good  behaviour  is  not  to  be  granted  upon  them.  (Mich.  22  Car.  B.  R.)  For  • 
general  accufation  is  no  accufation  for  the  incertainty  of  it,  and  the  party  cannot  tell  what  anfwer 
to  make  to  fuch  a  general  accufation.  L,  P.  R.  650.  .i.  The  articles  muji  be  ttad  in  tbgfrefence  of 
Ifae  other.  Pafclu    5  Annx^  B.  R»6  Mod.  132.  Dennis  v.  Dr.  Lane. 

4.  1000 1,  bond  maybe  required  for  keeping  the  peace,  as  the 
cafe  may  ftand,  viz.  if  the  party  to  be  bound  be  a  dangerous  ferfen  ; 
per  Roll.  Ch.  J.  Pafch.  1652.  B.  R.  Sti.  322.  Anon. 

5.  The  return  of  the  recognizance  ought  to  be  certified'  by  the 
perfons  who  took  it,  and  if  by  any  other,  as  the  fheriff,  &c.  it  is 
not  good.    Trin.  21  Jac.  i.  B.  R.  Cro.  J.  669.  Leonard  Ford 

^         V.  the  King. 

6.  By  me  courfe  of  the  court,  a  perfon  bound  to  keep  the 
peace,  ought  to  continue  upon  his  recognizance  for  a  year  >  per  H(^ 
Ch.  J.  12  Mod.  251.  Mich.  lo  W.  3.  B.  R. 


♦  Sc©  Cer- 

^orari. 


(D)  ♦  Difchargcd,  or  fuperfeded. 


A  man  who  1.  T  N  error,  when  the  peace  is  granted  in  S.  R.  2nd  zfttr  Jiiper-^ 
J^^aT'^  **  fi^^^  ^f  ^^^  chancery  comes  to  them,  *ipfo  faSo  their  power  in 

nC.  it!mi  ^^^  IS  expired,  and  the  party,  againft  whom  it  was  awarded,  is 
ki  f  hail,  difcharged  againft  them  of  the  bank ;  per  all  the  juftices.  Br* 
and  at  the     Peace,  pi.  17.  cites  21  E.  4.  40. 

day  came  *  r        /  . 

and  C9A  fyf>etf*ileas  of  the  chancery ,  making  mention  that  he  had  found  furety  in  the  chancery^  and 
ftecanie  he  who  is  in  bail  n  in  prifin  by  the  law,  and  he  who  i.<  prifoner  in  C.  B.  cannot  find 
furety  in  the  chancery,  therefore  the  fuperfedeas  was  disallowed,  fir.  Peace>  pL  5.  .cites 
ft2  H.  6.  59. 

^«/ if  the  2.  And  when  a  man  has  found  furety  to  keep  the  peace  i^inR 
S^^L^*^  J.  S.  and  all  the  king^s  people j  the  party  cannot  releafe  it  after, 
^fiig       becaufe  others  have  inttrefl  in  it ;  but  Brook  fays,  it  is  ufed  other- 

faciai  is  wlfc  HOW.      Ibid. 

aiwarded 

gLgainf  iimp  there  the  party  caimei  re/eafe  tlie  p^acc    Ibid. 

r  2  C  1  3-  "^^^  if  *'  P^y'  '*^  moneyy  yet  he  (hall  "be  awarded  to  prifoh, 
""till  he  fms  furety  again  j  for  tne  firft  recognizance  is  now  de- 
termined, and  he  appears  to  be  a  trefpafTor  of  the  law;  and 
if  the  fureties  diej  there,  upon  furmife  of  the  king's  attorney, 
&e  court  (ball  award  procefs,  to  compel  the  party  to  fnd  new 
fureties  i  per  all  the  juftices,  and  by  others  e  contra^  for  the  exe- 
cutors are  obliged.    Ibid. 

4.  jfnd  by  fome,  if  a  man  finds  furety  of  die  peace,  and  no 
day  is  limit^  diere  none  can  releafe  it,  but  he  is  bound  during 
bis  life^  and  therefore  it  is  good  to  find  furety  till  fuch  a 
day.    Ibid. 

5.  A  new  king  cannot  take  the  forfeiture  of  mainprife  taken  in 
the  tioM  of  the  king  his  predeceiTor*    Tempore  £•  3.  tit.   Re- 
attachment 


• 

ittaduncnt  in  Fitzh.  i8.  and  fuch  mainprife  was  anno  i  H.  7. 
20.  and  the  opinion  of  the  Court  was,  that  by  the  death  of  the 
king  it  is  difcharged,  and  that  every  furety  of  die  peace,  and 
mainpernor,  for  keeping  of  day  in  the  time  of  another  king  are 
difcbargcd  hy  the  tUmfe  of  the  king  in  every  court.  Quod  fuit  con- 
ceCum  of  furety  of  peace,  for  it  is  Jervare  pacem  noftram^  viz,  of 
that  king '^  and  his  peace  is  determined  by  his  deadi.  Br.  Peace, 
pi.  15.  cites  I  H.  7.  2.  and  i  £.  5.  i.  and  Fitzh.  Reatt.  i8. 
accordingly. 

6.  Where^  on  reading  affidavits,  and  examining  the  matter,  it 
appeared  to  the  court,  that  the  binding  to  the  good  behaviour 
was  upon  malice  and  for  vexation,  B.  R.  difcharged  them.  HilL 
1652.  B.  R.  Sti.  364-  Sir  Thomas  ReveU's  cafe. 

7*'  Note,  the  king  cannot  difcbarge  a  recognisance  taken  for 
iurety  of  the  peace,  but  after  it  is  broken  he  may.     Hill,  i  &  2  * 

W.  &  M.  C.  B.  2  Vent.  131.  cites  11  H.  7.  12.  and  in  Marg. 
3  Inft.  238.  Vaugh.  334- 

8.  A  hufband  was  bound  to  the  peace  for  a  year,  upon 
articles  exhibited  againft  him  by  his  wife,  and  on  motion  to 
difcharge  tiie  recognizance,  upon  fuggeftion  that  the  wife  was 
conjentingy  it  was  d^ied  per  Holt,  who  uid,  how  can  we  difcharge 
it  before  the  condition  is  performed?  Pafch.  6  Anns,  B.  R.  11 
Mod  109.  the  Queen  againft  Lord  George  Howard. 

9.  It  hath  been  *  holden,  that  a  certiorari  to  remove  a  recog-^  t  Yelr. 
wzanc£  for  the   good  behaviour,  will  fuperfede  its  obligation;  >o7'Trin.f 
but  this  would  be  highly  inconvenient,  and  the  contrary  opinion  jt^cJff^'.pi'e, 
feems  to  be  fupported  with  the  better  f  authority.   2  Hawk.  PI.  £j  This 
C.  294.  cap.  27,  §.  65.  cites  as  follows;  *  2  R.  a.  922  (F)  pi.  J  ftiouWbc 
12.  DalL  cap.  75. 1  Cro.  Jac.  282.  P^'  W  ] 


(E)  Breach. 

I9  T  F  a  man  is  bound  to  keep  the  peace,  and  nunaces  J.  M 
''  being  frefenty  it  is  a  breach  of  the  peace,  contra  by  fome9 
ify.  N.  be  abjent  when  the  other  menaces  him.    Br.  Peace,  pi. 
16.  cites  18  £•  4.  28.  , 

2.  If  a  man  is  bound  to  the  peace,  and  procures  another  to  break 
the  peacej  it  is  a  forfeiture  of  his  bond,  as  it  was  faid  in  the  time 
of  H.  8.  Br.  Peace,  pi.  20. 

3.  Being  arreted  on  a  fufpicion  of  felony^  .though  no  felony  S.  P.    And 
was  committed,  yet  if  he  makes  his  efcape^  which  is  a  mifbehaviour,  ^^^^%^  >t 
it  is  a  forfeiture  of  recognizance.     Godb.  22.  Pafch.  26  Eliz.  lu^ed'that 

\^»  i5.  a  felonv 

was  com- 
mitted.   For  per  tot.  Cur.  if  a  fabject  be  arrefted  by  a  lawful  officer,  it  is  not  J^wful  for  him 
^  efcape;  but  he  ought  to  nand  to  the  law,  and  to  anfwer  to  what  he  19  charged  with*    a  Lc. 
K6.  pi.  199.  Pafch.  z6  £liz.  B.  R.  Crabdcirs  cafe. 

4.  To  the  breach  of  fuch  bond,  fome  aft  ought  to  be  done,  •  Cro.  E. 
which  imports  iatention  to  do  violence  to  his  body,  as  to  fay,  ^^'  ^^"s*» 

Iv;iU  '*^' 


25 1  ^ODD  1Be&at)iour» 

Intry  iW»  /  «////  fmet  thii.  But  'tis  Hot  bfokc  by  ♦  entry  into  a  chfe^ 
fofce^  othcrwife  of  taking  things  from  his  perjony  vi  ii  armis.  Mich.  29 
Trin.«i         Eliz.  B.  R.    Mo.  249.  pL  395* 

Jac  B.  Rw  J.  battery  was  after  a  conditional  pardon ;  and  the  perfon  was 
Si^klng^^  hanged.    Pafch.  39  Eliz.  See  Mo.  466.  Cole's  cafe. 

t»  Ford. 

r  26  1  ^*  '^^  ^^  drunk  is  .  breach  of  good  behaviour,  but  cholerick 
Cro.  E.  86  ^^^^^  being  provoked  by  another  is  not,  per  Haughton  J.  and 
King's  cafcl  Chamberlaine  J.  accordingly.  But  per  Mountague  J.  Words 
— s.  p.  that  are  aSlual  and  violent  and  not  vocal  are  a  breach.  Mich.  18 
ttc^'ifint^!!  Jac.  B.  R.    2  Roll.  R.  20Q  Stamper  v.  Hide. 

Heyward.-*Giving  a  man  the  lye  in  Weftminfter  ball»  or  in  any  great  oontourfe  of  peoplct  is 
a  ^each ;  i>er  Holt  Ch.  J.    Farr.  29.  in  cafe  of  the  Queen  v^.  Rogers. 

7.  If  one  that  is  bound  to  the  peace  break  his  recogniiance,  he 
may  be  indiSied  upon  it,  for  'tis  a  new  offence,  per  Roll  Ch.  /• 
Pafch.  1653.  C.  B.     Sti.  369.  Anon. 

8.  Such  a  recognizance  fhall  not  only  be  forfeited  for  fuch 
adual  breaches  of  the  peace,  for  which  a  recognizance  for  the 
peace  may  be  forfeited ;  but  alfo  for  fome  others,  for  which  fuch  a 
recognizance  cannot  be  forfeited,  as  for  going  armed  with  great 
numbers  to  the  terror  of  the  people,  or  (peaking  words  tending  t9 
/edition.  And  alfo  for  all  fuch  a^ual  mifiehavioursy  which  are 
intended  to  be  prevented  by  fuch  a  recognizance,  but  not  for  barely 

ftving  caufe  of  fufpiciony  of  what  perhaps  may  never  zStuailj 
appen.    Hawk.  fl.  C.  cap.  62.  pi.  6. 


(F)    Pleading.. 


•  • 


f  •  T  F  a  man  be  bound  to  the  good  behaviour  with  fureties,  and 
^  for  his  appearance  in  B..  R.  at  a  day  certain,  and  he  dies 
before  the  dayy  and  for  non-appearance  the  recognizance  be 
eitreated,  and  procefs  made  againft  the  fureties,  the  fureties  naift 
Jhew  by  plea  all  this  matter  before  they  can  be  difcharged  i  and  if 
the  Attorney  General  will  confefs  it,  'tis  enough ;  otherwife,  if  he 
will  take  iffue  on  the  death,  it  mufl:  be  tried.  Pafch.  25  £liz. 
B.  R.  SaviV  53*  pi*  1 14-  Half-hyde's  cafe. 

2.  Sci.fa.  on  a  recognizance  fqr  the  good  behaviour  taken  in 
die  Crown  Office.  T^ie  breach  afligned  was,  that  he  aflaulted* 
and  beat  fuch  a  one  fuch  a  day,  and  &ys  not  vi  V  armis*  And 
for  this  caufe,  after  verdi£^,  the  exception  was  taken,  and  judg-» 
ment  ftayed.  Cro.  J.  412.  Mich.  14  Jac.  B.  R.  I'he  King  r* 
Hutchins. 


(G)  Proceedings. 


^rammatt— Cyrano  det/eantp;  26 


(G)     Proceedings. 

I.  T  F  rec^gnizanci  of  peace  be  taken  of  juJUces  tf  peace^  it  may 

^  be  certified  by  certiorari^  though  the  jufticc  of  peace  does 
Dot  bring  it  to  the  (efHons,  nor  to  the  cuilos  rotulorum,  and  if 
fuperfedeas  be  returned  to  thefeJJionSy  and  no  recognizance^  then  cer- 
tiorari may  be  awarded  to  the  fame  juftice  to  certify  the  recogni- 
zance ;  but  fee  the  ftatute  of  3  H*  7.  cap.  3.  that  the  jufticc 
forfeits  10/.  if  he  does  not  certify  the  recognizance  at  the  next 
feffions.     Br.  Peace,  pi.  ii.  cites  2  H.  7.  11. 

2.  *Tis  a  common  courfe  in  cafes  of  peribns  bound  to  their 
good  behaviour  to  indict  them,  which  will  be  evidence  in  a  Sci./a» 
0n  the  recognizanee.  Hill.  30  £liz.  B.  R.  Cro.  £•  86.  King's 
cafe. 

3*  Capias  againft  A.  tofindjureties  de  fe  bene  gerendo.  Sberijf 
may  break  ttn  bouje  to  arreft  the  party,  as  upon  a  cap.  utlag, 
Trin«  42  Eliz.  B.  R.  Mo.  6o6.  pi.  837. 

4.  To  have  fecurity  of  peace  of  one,  you  muft  make  affidavit 
•f  the  caufe  of  fear,  and  exhibit  it  in  articles^  and  then  make 
affidavit  tliat  you  demdnd  tbisy  not  of  any  ill  will  or  malice,  but 
wt  of  fear  of  Ibme  bodily  hurt.  Mich«  13  W«  3.  B*  R.  12  Modt 
565.  Anon. 


(A)  45rdmmar.  C  27 1 

r 

I.  ^HO'  nwla  grammatical  non   vitiat   inftrumenta^  yet   in 
^    ixpofitione  infttumentorum  mala    grammatica,  quoad  fieri 
peteftj  vitanda  eft.     Pafch.  3  Jac.  C.  B.  6  Rep.  38.  b.  Bellamy's 
-Ala.  Walker  y.  Bellamy. 


.~     w 


(A)  *  (i5ranD.  I^'eantp.  i.iS'.otb. 

to  I98.  >.■■ 


lo  198. 
SpclnuOloft.  Vflrbo  SerjcantUb 


t.  TpHE   tenure   of  grand    ferjeanty  was   created  by  King 
^    Edward  the  ad.    Cro.  Car.  484.  Mich.  13  Car*  Mou« 
lin  Y.  Dalifon. 

Vol.  xiY.  D  «wntj5f; 


>7 


(A)     By  what  Names  the  Grantors  may  grant. 

Corporations. 

Cro.  £•  [  I.   T  F  the  dean  and  chapter  in  Exeter^  being  incorporate  by  the 

167.  S.C.  1  name  aforefaid^  leafe  land  by  the  name  of  the  dean  and 

Kep.2o.  '  chapter  of  Exeter^  yet  it  is  a  good  leafe;  for  this  is  no  material 

Aici.  fa.  variance.     H*   32  £iiz.   B.  R.   adjudged   between   Germin  and 

was  abated     \iT:vi:^  ^^ 
for  the  like    ^  "^'^'  J 

variance  of  (of  for  i».)    Br.  Corporation,  pL  m.  cites  15  £.  14,  15.  Chiift  Church  in 

Oxford  was  incorporated  by  the  name  of  tlie  atan  and  cbaffter  of  tit  catbeJrtil  ^ Lurch  of  Chrifi  of 
Oxf'J'd,  and  made  a  leafe  by  the  name  of  the  dean  and  chapter  of  the  cathdrai  chirch  ofi^hrif,  in  tbt 
hnivrrjity  of  Oxford;  aod  it  wa$  adjudged  good  by  all  the  judges  of  B.  R«  BecAfe  the  fubftance 
of  the  corporation  is  inferted  in  the  words  of  the  leafe.  Mich.  36  and  37  Hliz.  Mo.  361.  Ld« 
North's  cafe.-»^For  fOxfofdJ  and  the  (univerjity  of  Oxford)  are  by  intendment  the  fame.  Cro. 
£.  338.  S.  C.  by  the  name  of  Button  v.  Wightman>        '   Poph.  56.  S.  C. 

[2.  If  a  man  leafe  land  for  vears  hy  a  contrary  name  of  haptifnij 

yet  it  ftall  be  a  good  leafe ;  for  it  is  not  grounded  merely  upon 

the  indenture,  but  partly  upon  the  demife.     H.  32  £1.  B.  R.  ] 

Lc.  146.  [  3«  -^^  if  Johan  leafe  land  by  name  of  Jane  (admitting  that  they 

Hcdd  V.       are  feveral  names)  yet  it  is  good  leafe,  for  the  caufe  aforefaid.     H, 

^Pc^     37  El.  B.  R. 'adjudged  between  Hidd  and  Chakmer.  ] 

Wray,  the  names  are  both  tlie  fame,  and  (aidj  that  fo  it  had  been  adjudged  upon  confereacc 
with  gromqiaiians*    Cro*  £•  176.  S.  C. 

A  gcant  by      4.  Grant  by  an  abbot ^  without  other  name,  is  good.    ftob.  32* 

the  name  of  abbot  or  piovoift  tt/Ulmd  tht  sow  »f  baftifm,  is  |^ood«  Bro^  GrantSt  pi.  116.  citts 
ji  H.4.  5. 

r    28   1       5'  A  |fant  of  an  annuity  by  an  abbot  by  the  name  of  tbefoun^ 

••  dationy  without  his  name  of  baptifm,  is  good,  if  there  be  not  any 

more  abbots  in  Endand  of  the  lame  name  of  foundation,  fe  as 

the  certainty  may  be  known  who  is  the  grantor.    Perk.  i6.  S. 

36.  cites  8  E.  4.  14. 

5oofa«Myor       6.  Where  an  abbot  and  all  their  monks  by  proper  names^  and  not 

endcifmfm-     \yy  nan^cs  of  thcIr  corporation,  mate  a  bond  under  the  covent  feal^ 

Corpora-^*    it  (hall  not  bind  the  fucceflbr,  becauie  the  covent  is  not  named  by 

tions,  pi.  31.  the  name  of  covent.    Br.  Corporation,  pi.  31.  cites  15  E.  4.  i. 

c-.ics  15  £• 

If  a  college  7.  If  a  deon  and  chaUer  make  a  leafe  in  thefe  words,  Sciatjs 
mJd  bT'^thc  "^'  decanum  tf  capitulum^  &c.  demififfe,  &c.  without  (hewing 
pame  of  *  ^*^  proper'  name  of  the  deany  the  leafe  is  void,  per  tot.  Cur.  fir^ 
nvofdtnand    Corpor.  pi.  59.  and  73.  cites  i8  E.  4.  8. 

fdluvjiy  and 

not  by  any  c^iilian  namei  it  it  reafoaaUe  tbey  ihovrf^  purcbafe  and  leafe  by  fych  jiame  ivirhnut 

aoy 


a^  chriftlan  name-,  per  AnOcrfonGh.  J.  Lc.  307.  Carter  v.  Claypolc— — If  a  prebendary 
fnakts  a  Ica'^e,  and  in  ths  indcncarc  it  is  faid  to  be  with  the  a/fen:  of  R.  the  bifhop  and  of  the  dcaif 
'  ««.V  rW/rr  of  the  faid  church,  w/zion/  mentioning  ;i<  uamc  of  the  dtivu    Qucrc,  whether  this  be  a 
S0(  d  con&rmatioa  of  the  leafc.    Dy.  106.  pi.  21.  • 

-  8.  Grant  by  th£  mafter  ^  confratres  five  focios  de  D.  and 
the  name  of  the  corporation  is  tnafier  ^  confratres  only^  is  good, 
notwithftanding  the  furplufage ;  for  it  is  the  name  and  more,  and 
the  furplulkge  is  void,  per  Choke  juftice;  quod  non  negatur^ 
Br.  Corporations,  pL  62.  cites  20  E.  4.  12. 

9.  Where  a  warden  and   chaplain,  mayor   and   commonalty,  CQntra,oftU 
dean  and  chapter,  &c.  are ;  the  warden^  mayor  nor  dean  alone  cannot  ^f^'ll 
make  a  leafe  alone  nor  difcontinuance -,  tor  it  (hall  be  by  the  whole  ZZ'/^-^nd 
corporation,  and  by  deed,  otherwife  it  is  void  i  for  he  cannot  re-  /.m  the  rrji 
leafe  nor  make  leafe  but  with  the  reft,  &c.  Quod  nota  per  tot.  p^/^'J"'^;. 
Cur.     Br.  Corporations,  pK  66.  cites  21  E.  4.  76*  ibid.^! — 

Bmi  Mat  or  kijb'p  may  ^ifcontimr;  for  they  m  fJe  fciful  in  fa,  &c.  C<w/ra  of  ibtparfM  j  for  li«  Lag 
HOC  the  fee  limpte  to  every  intent,    hv*  Ibid. 

10.  The  d^an  and  chapter  of  Eaton^  by  name  of  the  dean  and  '^^^'^^^ 
chapter  of^e  college  of  Eaton^  made  a  leale,  whffeas  they  were  in-  |,i.  84/(8 iJ 

corporated  by  the  name  of  the  dean  and  chapter  of  the  college  of  6.  C. 

St.  Mary  of  Eaton-,  for  which  reafon 'twas  agreed  to  be  void.  J^;*^**'^* 
And.  23.  pL  47.  Eaton  College's  cafe.  1  1   r  k 

It.  So  of  a  leafe  made  by  the  dean  and  chapter  of  the  cathedral  Ajcafe  by^ 
thurcb  pf  Peterborough^   where   they  were   incorporated   by   the  chr.ftcr  of  tbt 
name  of  the  dean  and  chapter  of  the  cathedral  church  San^i  c^h^drai 
Petri  Burgen&s  (or  Petert>urgenfis).    This  was  held  a  void  leafe  j  'j^";^^^J/^^^  . 
for  they  ought  to  be  named  by  their  names  of  incorporation,  as  ^,^,.^/,^  7-,.,-^ 
they  were  founded  without    omijfton^of  any  part   material  of  ii-  miyatCitr- 
*  And.  n.  pL  +7.  cites  P.  3  &  +  P.  &  M.  _  ^^'-^n^'cJ 

dtOHofthc  f^bedrai  church  of  tU  Hofy  Trinity  in  Carlijle,  an^iht  tvhoU  chapter  nf  the  /aid  cb:.rch,  2nd 
aijudzcd  good,  notvvitliftanding  the  variaucsi  per  iix  judges  agamft  three.  Dy.  2:».  pi.  i. 
•  Bendl.45.  pi.  80.  S.  C Mo.  13, 14%  cites  S.  C.  contra,  that  it  was  not  void. 

i-a-  The  dean  and  canons  of  Windfor  were  incorporated  by  *[  29  ] 

aft  of  parliament,  by  this  name,  tLe  dean  and  canons  of  the  King's  ^^^^^  ^^^ 

Tree-cbapel  of  his  cajile  of  Windfor ;  and  they  make  a  leafe  by  name  reports  thi« 

of  the  dean  and  canons  of  the  King's  Mojejlfs  Free-chapel  of  cafj.  cited 

the  cafHe  of  Windfor,  in  the  county  of  Berks.     This  leafe  was  held  2^]''^^^t  ^* 

food  enough   by  all  the  juftices,  notwithftanding   the  variance,  h,  5.  in- 

or  though   the   King  himfelf  in  parliament  (hould  call  it   his  corporated 

caftle,  yet  when  another  fpeaks  of  it,  if  is  more  proper  to  call  it  ^^^^^j^^"^'/'* 

ihe  caftle^  and  though  there  are  more  words  in  the  leafe  than  in  the  KewWiml- 

tt;ords  of  incorporation^  yet  it  is  not  prejudicial,  if  every  word  is  lor  by  the 

true.     As  if  he  had  added  of  the  caftle  of  New  Windfor,  where  ""/^Ind'^a. 

the  chapel, is  x)f  St.  George  the  Martyr,  becaufe  it  is  true,  and  „„,.^,i,^ 

Iherc  is  not  any  other  Windfor  *  kncwn^  or  a?iy  other  St.  George  King ;  Frti* 

the  Martyr,  and  though  it  might  be  otherwife,  yet  it  fhall  not  be  [jf^f  ;\;^^,^^ 

intend^d^     Mo.  71.  pL  19$.  Trin,  6  EUz.  Anon.  .  the  time  of 

Qaeen  Mary,  made  a  leafe  by  the  name  of  dean  and  canons  of  th^  Kinjt  and  ^eni  Tree  r.h.ip  { 

oT  Windfor,  and  that  it  was  void. Hob.  124   cites  S.  C.  rmd  that  »t  wa<  made  m  King 

WnUp's  time  j  and  Hobeit  fays,  that  ihis^as  a  variance  ia  the  body  and  fubftancc  of  the  nn^e. 
i^uK  ia  ifx  cxcieCceocc)  though  it  was  in  fomc  fort  true,  aad  cilcs  U  arii  #  cafe  9!  Hato  v.  Wm. 


29  ^tatitjS* 

fate.  Le»  261.  cites  S.  C«  and  fays  it  was  incorporated  by  £.  4.  but  recites  tbe  irariancc 

^rongy  (as  it  feeins)  but  fays  that  it  was  held  to  be  a  variance  in  fubftanoe,  29  Eliz.  B.  R* 
Hall  V.  WingatCd  '  ■  ■  ■  lo*  Rep.  104^  b.  cites  Mich.  19  and  ^o  Eliz.  B.  R»  S.  C.  That  the 
words  (King  and  Queen's  Free-cliapcL,  &c.)  was  a  vinanoe  in  fubftanc^  but  that  the  other  were- 
variances  in  fyilabies  and  wordSy  and  not  in  fubftancey  &  f>Mum  dijfemnt  ^ige  re  concordant^ 

The  grants,  1 3.  A  corporation  may  be  known  by  ttvo  names^  and  if  it  hath 
norsttbn*''^'  been  fo  known  time  out  of  mtndj  a  grant  made  by  either  of  the 
mud  be  by  hames  is  good.  Cro.  £•  351.  Vaughan  v.  £.  of  Bedford, 
the  mum  «/    BiflxoD  of  London,  &  at. 

snoorponi- 

tion  ;  for  it  is  ^  tba  name  ofhaptifm^  which  eamnt  bt  changed ;  per  all  the  judges  of  C.  B.  BendU 

45.  pL  8o»—    I    S»  P.  And.  197.  in  cafe  of  Fiiher  v.  Boys. 

te.  159.  S.  I4«  A   corporation,  being  incorporated   by  the  name  of  the 

C.  by  the  nuifigr  and  chaplaim  of  the  hofpttal  of  the  Savoy^  made  a  leafc  by 

Marri^^v.  ^"^  name  of  the  majier  and  chaplains  of  tbe  bofpital  called  the  Savoy  ; 

^afchaiL-1  and  per  two  judges  againft  one,  the  leafe  was  held  void,  but  a 

And.  ao2«  writ  of  error  was  brought,  and  the  parties  compounded.     Hill.  19 

hSTTIT.     ^^^^'  ^^*  ^*^'  Fanfhaw's  cafe. 

&ys  this  was  a  hard  judgment ;  for  things  (hall  be  fuppofed  to  be  named  according  to  truth. 
■  ■$.  C  cited  10  Rep.  123.  b» 

^5.  Merton  college  in  Oxford  was  incorporated  by  the  name 

of  the  warden  and  fibolars  of  the  houfe  or  college  of  Merton  in  tbe 

univerftty  of  Oxford\  and  made  a  leafe  by  the  name  of  the  warden 

vf  the  houfe  or  college  of  Merton^  and  thefcholars  ofthefaid  houfe  in 

Oxford^  mifplacing  the  word  (fcholars)  and  leavmg  out  the  word 

•  And.  196.  (*  univerfity)  but  it  was  adjudged,  that  it  being  the  (ame  in  fub- 

S.  c.  fays,     ftance,  the  variance  is  not  material.     Trin.  30  Eliz.  Mo.  266. 

that  for  this  Fiiher  V.  Boys. 

variance  the  -^  * 

Uafe,  as  he  had  heard»  was  adjudged  void ;  for  the  college  (in  the  umverfty  of  Oxford)  and  the 
college  (in  Oxford)  are  nof  the  fame  in  fenfe,  nor  does  the  one  contain  the  other,  and  though  ia 
ft  A  the  (univerfity  of  Oxford)  and  (Oxford)  were  the  iame,  and  the  one  contained  the  othtfi^ 
yet  as  they  may  be  different,  the  coiut,  who  are  to  judge  upon  tbe  matter  before  theniy  cannot 
intend  them  to  be  the  fame.   ■  S.  C.  according  to  And.  r96.  cited  Le.  162.  in  cafe  of 

MarriuC  v.  PafchaU.  .lo  Rep.  125.  a«  cites  S.  C.  and  fays  the  leafe  was  held  void  for  th« 

omiilion  of  the  word  (fcliolars)  after  the  word  (college)  the  name  of  incorporation  being  (warden 
and  fcholars  of  tbe  houfe  or  college  of  fcholars  of  Merton,  &c)  But  that  the  omiffion  of  tl^ 
.word  (univerfity)  and  tbe  mifplacing  of  the  word  (fcholars)  were  held  not  material,  and  tliat 
the  reporter  was  coiinfel  in  the  cafe.— Hob.  115.  cites  S.  C.  as  adjudged  upon  the  omiflion  of 
^e  word  (fcholars)  according  to  10  Rep.  125.  and  calls  it  a  hard  cafe  j  for  fmce  they  were  named 
«he  fcholars  of  tbe  houfe  in  one  part  of  the  name,  it  mnft  follow,  that  it  was  the  houfe  of  the 
Came  fcholan  (which  was  all  that  was  wanted)  as  {burgejfa  of  Lyane)  implied  that  Lynne  was  a 
borough. 

,  Rgerton  Solicitor  General  faid  arg.  that  he  was  a  counfel  in  Merton  College's  cafe,  (al.  Fiiher 
T.Boys)  and  he  knew  that  the  judgment,  in  the  cafe,  was  not  given  for  the  caufe  alleged  bf 
Cook,  bat  becsufe  that  this  word  (fcholars)  was  left  out  of  the  leafe.  Le.  165.  in  caie  of 
Marriot  v.  FafchalL 

16.  The  provojf J  fellows  and  fcholars  of  ^ien^s  College  in  Oxford, 
are  guardians  of  the  bofpital^  or  maifon  de  dieu  in  Southampton, 
and  they  make  a  leafe  of  land  parcel  of  the  faid  hofpital  to  H.  for 
a  term  of  years,  by  the  name  pratofitus  focii  l^Jcbolares  coUegii 


reginalis  in  Oxonia  guarc^anus  hofpitalisy  tt"f.  Judgment  bein^ 
given  in  ejedmcnt,  it  was  objcded  in  arreft  thereof,  that  the  word 
guardianus  ought  to  have  been  guardiani :  becaufe  the  college 
confifts  of  many  perfoBS,  and  every  perfon  is  capable)  and  is  not 

♦  like 


like  an  abbot  and  covent.  But  |>er  tot.  Cur.  the  etception  was 
not  good ;  but  that  as  well  the  leafe  as  the  declaration  was  eood  ; 
for  the  college  is  one  body,  and  as  one  perfon,  and  iTo  guardianus 
is  good  enough.  I  Le.  134.  Hill.  30  £liz.  Queen's  college  in 
Oxford's  cafe. 

17.  Mafter  of  the  houfe  or  college  of  Su  Thomas  of  Aeons  in 
Lomortj  made  a  leafe  by  the  name  of  mafler  of  the  houfe  or  hofpttaly 

Isc.  feme  of  the  juflices  conceived  that  there  is  not  any  material   f    ^q   1 
variance,  (but  if  the  parties  would,  it  might  be  found  by  fpecial        ^ 
verdict)   for  by  them  colUge  and  hofpital  are  all  one,    Le.  215. 
Mich.  3a  &  33?  Eliz.  C.  B.  Cheny  v.  Smith. 

18.  If  a  town  be  incorporated,  and  afterwards  is  made,  a  city 
and  they  grant  land  by  the  name  of  a  city^  it  is  good,  per  Cur« 
Mich.  36  &  37  Eliz.  Cro.  E.  338.  in  cafe  of  Button  v. 
Wightman. 

19.  A  corporation  incorporated  by  the  name  of  miniver  Dei  though 
pauperis   dornusj  made   a  leafe  by  the  name  of  miniver  pauperis  J|J^J*^ 
domus  Dei'y  whether  this  variance  was  fatal  or  not,  the  court  was  UafithM 
divided?  Mich.  37  &  38  Eliz.  Mo.  539,  Sherborne  v.  Lewes,  mttm 

Goldfb.  121.  S.  C— Afterwards  by  two  judges  againft  words  of  wi- 
one  it  is  a  good  leafe.     Hob.  124.  S.  C.  by  the  name  of  Pitts  v.  yent'wiii 
James,    ^        Mo.  865.  S.  C.  notvitiat* 

y  if  every    ' 

word  be  tnte,  per  Cur.  Mo.  71.  pi.  19  5.  Anon.— —And  a  leafe  by  the  faid  college  was  made  by 
the  coafent  of  the  whoU  cbaf>tcr  of  the  faid  tfoufe,  inftead  of  being  faid  to  be  made  by  the  dean  and 
tbaftirj  which  was  a  miftake  of  the  clerk.  Toth.  192.  cites  Brook  v.  Dean  and  Chapter  of  tht 
cathedral  church  in  Oxon  and  DanieU    But  iays  not  how  decreed.  .   ■ 

20.  Prefident  and  fcholars  of  Corpus  Cbrijii  college  in  Oxford^ 
by  the  name  of  the  prefident  and  fcholars  of  Corpus  Chrifti 
college  in  Oxford,  in  the  county  of  Oxford^  niade  a  leafe  to  the 
plaintiff.  This  was  held  not  to  he  a  material  variance  to  make 
the  leafe  void,  Cro.  £.  815,  8i6f  Pafch.  43  Eliz,,  Dumper  v.^ 
ojrms* 

21.  The  prior  of  St.  John's  of  JerufiJem  omitted  yerufalem  in  A  grant  by 
Ac  grant,  yet  the  grant  was  good.    Jenk.  214.  pL  54.  (where  he  fj^'^Jj^" 
much  reprehends  the  avoiding  leafes  for  the  mifnofmer  of  the  andchapter. 
corpoiation  granting  it.^  and  again,  (233.  pK  6.)  (235.pl.  10.)  mayor  and 
(and  270.  pi.  88.)  '  "^T^^ 

faying  cfwhai  place,  is  not  good ;  per  Popham  Ch.  J.  Poph.  56.  in  cafe  of  Button  ▼.  Wrightman. 
■  I  The  name  of  the  place  is  /ikt  a  Jurnam  of  a  man|  which  muft  be  inferted  to  nuke  the 
fraat  good.    Ibid* 


(A*  2)    What  is  a  Grantj^ 

f  •  ^  H  £  4cm  and  chapter  of  Briftol  made  fundry  leafesy  mifre« 
'^  reciting  die  name  of  their  corporation^  and  an  intricate 
cafe  of  fundry  fuch  leafes  made  of  one  thing  to  divers  men} 
wherein  the  Lord  Chancellor  faid,  that  it  was  fit  to  help  fuch 
l^ai^s  io  Chancery)  being  for  reafonahk  time  and  upon  gosd  con^ 

u  3  ftderation  i 


3«  •  «ranw* 

Jidttattm\  contra  of  lone  leafes,  without  confideratiort  of  liM 
or  good  rent ;  and  that  judges  might  have  done  well  at  the  firft  to 
have  expounded  the  law  fo,  with  averment  that  they  were  the  fame 
parties^  and  fo  was  the  old  law  till  now  oflate^  efpecially  where  the 
mijlaking  rofe  on  their  part  who  had  the  keeping  of  the  evidences j 
the  which  the  lefl'ee  could  not  fee,  but  muft  take  a  leafe  by  the 
college  clerk.  In  a  writ  where'you  may  have  a  new  one,  it  is  no 
harm  to  abate  it  for  a  mifnomer ;  and  yet  in  that  cafe  fometimes  in 
old  times,  an  averment  of  conus  per  le  un  ou  le  auter,  where  they 
were  fued  by  others,  and  not  named  (b  by  themfelves.  Gary's 
Rep.  44,  45,  cites  23  Nov.  i  Jac. 

2.  That  cannot  be  a  grant  which  is  made  by  one  who  has  m 

interefl  in  himfelf  to  grant ;  and  an  authority  only  is  not  fufitcient ; 

per  Holt  Ch.  J.  in  delivering  the  opinion  of  the  court.  Trin.  10 

W.  3.  12  Mod.  200.  in  cafe  of  Saunders  v.  Owen. 

/y#  in  cafe  of       j.  go  a  rent  affigned  in  lieu  of  a  dower  may  be  by  parol  widiout 

?*»?blfaf-     deed,  though  it  be  a  freehold  created  de  novo,  and  though  a  rent 

flgncd /or     lies  in  grant ;  becaufe  riiis  is  not  properly  a  grant,  but  an  appeinc«t 

owbyof       ment.    Trin.  lo  W.  -i.  12  Mod.  201.  Saunders  and  Owen. 

•  pariition,  ^ 

if  there  be  thrfe  parctmrs,  and  rent  aflj^ned  to  two,  if  it  were  a  grant,  they  would  be  jointenants, 
and  the  rent  would  furvi\ej  whereof,  it  being  but  an  .ippointntem,  if  either  of  them  dies,  th« 
rent  ihail  go  to  the  heir  pf  the  Ucceafcdy  aiid  not  furvive.  Trin.  10  W.  3.  \%  Mo4.  lot, 
Saunders  and  Oweii. 

(A.  3)  By  what  Names  of  Corporation  a  Grant 
may  be  made  /g  a  Corporation^  and  not  avoided 
by  Mifnofmcr, 

• 

A  devljf  to  •!•  A  Gratjt  made  to  a  corporation  by  other  than  their  true  name 
a  college  by  '**'  is  void }  for  they  know  their  own  name.  Jenk.  214. 
*«^"*         pl- 5X- 

though  it  be  not  by  the  ver>'  n«irne  of  the  corpoi^ion,  is  good.  Hob,  3*.  in  cafe  of  Counden  v, 
Viukc   ■■   'Cites  10  Kep.  57.  the  Univeitiiy  ot  Ojitord  s  caie. 

2.  Variance  in  the  name   of  a  corporation'^  (hall   not  lofe   tbo 
'  obligation,  if  it  be  of  one  and  the  fame  effeH.    Br.  Variance,  pi.  8o, 

by  Brook. 

3.  jis  in  debt  the  writ  was  praecipe  IV.  W.  prior  of  the  boufi 
of  St,  Mary  and  St^  Thomas  the  Martyr^  de  novo  loco  juxta  Guild'- 
fordy  in  the  county  of  Surry^  and  the  obligation  wasj  we  R^  A.  prior 
oj  the  priory  novi  loci  juxta  Guildford^  in  the  county  of  Surryy  and 
CQvent  of  tl  efame  place  5  Pole  demanded  judgment  of  the  writ ;  for 
it  ihould  be  (of  the  priory)  according  to  the  obligation,  and  not 
^  -'f  ;  but  per  Prifot,  all  is  of  one  effed,  and  the  writ  (ball  be  ac- 

<        '. :  to  the  foundation;  but  Pole  (aid,  yet  it  ought  to  accord 

ur,ai  di£fus%     But  per  Prifot,  this  need  not  be ;  for  neither 

i.'  i  nor  the  plaintiff  are  eftopped,  and  therefore  anfwcrj 

'a.  i:  r.  Variance,  pi.  80,  cites  28  H.  6.  8. 

^u7ticuiur  patent  made  to  the  mayor ^  aldermen^  and  comJ 

mmabf 


mn^  of  S.  is  void,  If  there  was  w  majcr  at  the  iim  of  die  grant.  . 
Br.  Corporations,  pi.  58.  cites  13  £•  4.  8. 

5*  Bond  made  to  the  rnayer  •f  London  is  tK>t  good}  for  diere  is  But^fxaA 
fff  fuch  cQirftration  \  per  Catefl)^.    Br«  Corpora^ons^  pi.  63.  cites  n>'»J«  to  th« 
21  £.  4.  7.  ".  27.  67.  t^^ 

bond  made  »  J*  N,  mayor  of  L»  is  goody  by  rtafon  of  his  proper  name  esprefl^d.    Sr.  lUid. 

6.  The  chapel  of  St,  Stephens  was  incorporated  by  the  netme  of 
deanj  canons^  and  vicars^  and  after  a  man  granted  land  to  them  tj 
name  of  prejblteris fioe  capellanis  SanSii  Stephani  l^  fucceffor'thui fuisy 
and  this  grant  was  adju(^ed  void.     Br.  Corporations,  pi.  65.  cites 
21  E.  4.  55,  56. 

7.  If  a  vill  be  incorporated  by  name  of  mayor  and  bailiffs^  and 
after  they  have  confirmation  by  name  of  mayor  and  burgejfes^  the 
confirmation  is  void,  per  Brian  and  Wood.  Br.  Corporations, 
pi.  35.  cites' 14  H.  7.  I. 

8.  A  corporation  being    incorporated  by  the   name    of  the  ^>u^thou2h 
mayr  mnd  burgejfis  of  tbe^  king^s  borough  of  Lynne  Regisy  a  bond  '"  **^*  . 
was  made  to  them  by  the  name  of  die  mayor  and  burgejis  of  Lynne  ^as  ex*. 
Regisy  and  held  good,  for  the  words  (burgefles  of  Lynne  Regis)   pi-eifed,  that 
imply  that  (Lynne  Regis)  is  a  borough,  and  the  words  (Lynne  '^rA*'/^ 
Regis)  implies  It  is  the  King's  borough.     Mich,  il  Jac,  i.  10  named  by  tht 
Rep.  122.  b.    The  Corporation  of  Lynne  Regis's  cafe.  fanuname, 

andtuthyan^ 
thsr  game,  ic  was  refolved»  that  in  grants  and  conveyances  it  was  fafiidenty  if  the  name  of  tho 
coqxiration  be  the  fame  re  fc  ienfu,  though  it  be  not  To  fyllahis  k  verbis.  10  Rep.  iz^  Mich,  tt 
Jac.  C.  B.  S.  C«-^.  C.  cited  Hob.  125.— i  Browiil.  57.  has  a  ihort  note  of  the  S.  C. 

9.  Grant  made  to  the  King  by  the  name  o(*  Sovereign  Lord  f    -5  2    J 
Jamesy  onaitting  the  word  (king)  is  good  enough.  11  Rep.  21. 


(A.  4)    Good,     Made  by  genera/  Names,  as  Poor 

of  A.  &c. 

I.  TNEVISK  of  land  to  JV.  N,for  life^  remainder  to  the  church 
^^  of  St,  Andrew  in  Holborn^  is  taken  good  to  the  parfon,  by 
the  words  aforefaid;  quaere*      Br.   Corporations,    pi.   77.  cites 
Fitzh.  Devife,  27.  anno  2t  R.  2. 

2.  In  ancient  time  a  grant  made  abbathia  beata  Afaria^  Sec.  Br.  Grmr^ 
et  monacbis  ib,  Deo  fervtentibus  had  been  good;   fo  had  it  been  pi- 9- cites 
of  a  grant  made  ♦  Deo  y  ecckfta^  of  fuch  a  place.  "But  fuch  grants  ^^  H^.  i%, 
arc  not  good  at  this  day,  becaufe  there  is  not  a  perfon  named  who  gV.  Grant? ' 
can  take  by  force  of  the  grant.     Perk.  S.  55.  cites  39  AlT.  p.  20.  pi- 119. 
33  H.  6.  23.  ^"c'"\ 

*'•'  •*  leafon  whT 

the  ancient  deed  is  good,  11,  becaufe  of  the  Awig*  cvrttm^nce  in  ^{f-J^^/i,  ■   .*  S,  p,  Br.  Tail  le 

I,  ice.  pL  2  r.  per  Brook,  contra  at  this  day,  unisfs  it  has  the  wordfucc^JJon. 


3.  If  a  man  gives  land  per  dedi  &  conccifi  ecclefia  de  D,  this 
goes  to  the  parfon  and  his  fuccclTors,  per  Thirn.  Br,  Eflates,  pi. 
49*  cites  ^11  HL  4*  84. 

D4  4*  A 


3*  40frattW^ 

n^dt^^  4.  A  gift  ofcbMih  to  the  fariflnomrs  of  D.  is  food  without 

^fo^rlf  Iht  ^y  ^*^^  name,  and  the  churchwardens  ihall  have  a£Hon ;  for  it 

fMrinjicm-s^  was  to  the  ufe  of  die  church,  though  thev  be  not  incorporated^  fct 

^™PJ"*  Cur.  See  Br.  Giants,  pi.  54.  and  Br.  Corporationsj  pL  73.  cites 

hi  fuch  T'  37  H.  6.  30. 

plaw  is  not  good.    Perk.  S.  55..  A  pft  of  foods  to  the  ufe  of  the  pariflitoners  is  good ;  but  a 

feoffme/u  of  lands  Co  the  ufe  of  the  parifliioners  is  void ;  for  as  to  things  which  have  continuance. 


Grant  of  5«  Note,  that  it  was  held  in  C.  B.  that  if  the  King  gives  land 

the  king,      in  fee  farm,  prohis  honunibus  of  the  vill  of  Dalej  that  this  is  a  good 
nl^^bJs^Jf    corporation.    Br.  Corporations,  pi.  54,  cites  7  E.  4.  14. 

the  vill  of  Bale,  which  is  not  incorporated  before,  rendertpg  afse-farmf  is  good,  contra  without  a 
lee-farm  refervcd.    llou  the  diveriity,    Br.  Patents,  pi.  83.  cites  S.  C. 

6.  So  where  it  is  given  to  the  burgeffesj  citixensy  and  community  % 
and  they  by  fuch  name  may  have  aSion  of  things  touching  their 
farm,  and  the  Writ  (hall  be  ad  rrfpond'  probis  hominibus,  &c.  and 
the  like.    Br.  Ibid. 

7.  A  grant  made  unto  the  Bift)op  of  Wincbejlery  widiout  other 
name,  is  a  good  grant  \  and  a  grant  made  unto  the  next  of  blood  of 

Z^  ^.  is  a  good  grant.    Perk*   S.  55.  cites  20  £.  4.  2.  ,12 
.  4.  3. 
Toih.94.         8.  Qjft  f^  fi,^  p0^^  becaufe  it  is  no  corporation,  is  void, 

*  '  yet  was  relieved  in  chanccfry.    42  Eliz.  Totlu  69,  Mayor  of 

Keading  v.  Lane. 
A  grant  9«  An  a&ion  «f  debt  was  brought  upon  a  bond  made  guardianis 

^frchw**  ^  fup^rviforibu^  pauperum  Mierbuty ;  the  defendant  pleaded,  that 
dens  of  fuch  ^^^^  were  other  churchwardens  not  named;  the  plaintiflF  replied,, 
a  church,  that  there  were  not,  and  upon  this  there  was  a  demurrer ;  and  it 
without  y^^  moved  by  PoUexfen,  tliat  the  defendant  might  anfwer  over; 
"heTr'ifanies  ^^^  Blencow  on  the  other  fide  iaid,  that  the  bond  w^s  made 
hgood.  guardianis  ecclefiae  paroch.  Adderbury,  &c.  and  no  perfon  namid^ 
Perk.  s.  55.  and  fo  incertain ;  for  it  ought  to  fl)ew  who  wete  churchwardens  i 
L   3  3   ^  but  it  was  anfwered,  that  it  was  well  enough ;  for  it  is  a  defcrip* 

tion,  as  to  the  Bifhop  of  London*    Mic£  i  Jac«  %•  Skin*  243* 

Dotby  and  Harris. 


(B)  By  what  Names  fach  Pcrfons  who  are  liable  to 
•^s^(A)        Grant,    may  grant  [Name   of  ♦   Bapttfm  and 
^'  V  ^       Pleadings  J] 
Fo.  43. 

W-v-  -^  [  r.  T  F  a  man  he  baptized  hy  the  name  of  J*  and  is  known  fy 
rT^  c.^  tad  another  namey  it  he  grants  by  this  inown  namt  it  is  gpod^ 

the  notes        46  E«  3'  ^^'  ] 
there. 

^  fuch  2.  The  grants  of  fuch  perfons  which  aro  good  withtui  name  of 

*u!^\T       if^Pii^-i  notwitbftanding  that  fuch  perfoas  nsmu  ^ibsmftlm  by  ^onm 
"   '  irarj 


twrjp  names  of  In^tifin,  yet  their  grants  (hall  be  good«    And  ^v^r ^^  at 
therefore  if  .an  abiot  grants  common  in  his  lands^  by  the  name  of  j,^;^.* 
Richard  abbot,  &c.  and  his.  name  10  Robert,  this  is  a  good  grants  ftaoainsti)* 
if  there  be  not  any  more  abbots  of  the  Cuie  name  of  foundation.  d«ed  of 

Perk    S   AO.  feoffinent 

that  by  tmtrary  mam  of  hapCtfm  of  Che  feaSbr,  and  Ivy  con'^ntrf  iiam«  of  b.'pciCm  of  the  feolfee,  it 
Is  a  good  feo^ent,  if  lively  of  fcifin  he  made  by  the  feoffor  unto  Clie  feotiee»  and  it  takes  effe^ 
by  the  livery,  and  not  by  the  deed,  8cc.  Perk.  $  41.  ■  ■ .  !nH  if  a  manritr<  uoto  me  bithufe  by 
%jorAamd  makts  to  me  a  wriiing  of  the  /ami f  6y  a  €Jfiit,.ry  mMiiof  baptumy  and  by  my  coocraiy 
name  of  baptiim  it  is  a  good  gift  by  weird,  bat  not  by  the  writing,  ko.  Perk.  S.  ^tt 

3.  A  man  cannot  have  a  chrijlian  names^  as  A.  al,  B*  S*  Noy.  *  There  it 

135.    Loyd's  cafe. — S,  P.  but  he  mav  be  known  by  2  fumames«  ^^^^^^ 

Br.  Mi(homer,  pi.  47.  cites  i  H.  7.  28L-^Br.  Nofine,  pL  22.  cites  between  a 

14  H.  7«  I  J.  pK  27.  cites  9  £•  4.  44.  per  Jenny.  miflafce  in 

the  9J>m  of 
ka^ftif  and  in  the  fumame  \  for  a  man  f  can  have  but  one  name  of  haptifm,  but  may  have  m, 
fumames.  Pafch.  29  Eliz.  B.  R.  Cro.  £•  57.  Difply  v.  Sprat.«*-«The  chriftian  name  muft 
always  be  perfe^  Poph.  57.  in  cafe  of  Button  v.  Wrightmau.— *  S«  P.  per  Cokain.  fir« 
EftoppeL  pL  3.  cites  3  H.  6.  a5.-«Br«  Mifnofmer«  pL  a.  S.  P«  cites  t  H.  6.  fT^'f  Cro,  J.  55$. 
Pafch.  15  Jac.  in  Cam.  Scacc*  Watkins  v.  01iver.<^Per  Clark  Jt  Mo*  2«9<— Cro,  £.  32^*01 
cafe  of  Humble  v.  Glover. 

4*  Debt  was  brought  in  London  againft  Edward  P.  (which 
was  his  right  name)  and  he  removed  himfelf  into  the  King's 
Bench,  and  put  in  bail  by  the  name  of  Edmund  P«  and  judgment 
was  had  againft  him  bv  name  of  Edward.  It  was  faidy  that  be- 
caufe  he  had  removecl  himfelf  by  the  name  of  fdmund,  he  is 
eftopped  to  fay  the  contrary.  But  if  it  was  upon  an  original 
writ  here  in  B.  R.  it  were  otherwiie  \  and  afterwards  the  plaintiff 
declared  againft  him  de  novo,  by  the  name  of  Edmund*  Tiin. 
31  £liz.  B«  R.  4  Le:  loa.  Bariow  v.  Pierfon. 

S*  A  grant  to  one  net  naming  bis  cbrijiian  name  is  void  ^  for  ^^  >  perfun 
it  is  uncertain  to  whom  the  grant  is^  except  it  be  one,  that  by  ^-^"^^ 
reaibn  of  bis  dignity  or  efice  it  is  known,  that  there  is  no  other  i>emn6r 
of  the  fame  name;  as  to  Popham,  Ch.  J.  or  Glanvill,  Serjeant ;.^<f'f>«^    . 
and  yet  in  that  cafe  it  muft  be  averred,  that  there  are  no  other  of  ffj,lf^^    • 
that  name.    Trin.  36  £li^,  B.  R,  Crot  £•  328.  Humble  v^  perfons^tha 

Glover*  omiffion,  or 

in  fome 
cafe  the  mifprifion,  of  the  name  of  baptifm,  (ball  not  avoid  the  grant,  as  gift  omnibus  fUiis  J.  $» 
«r  primogenito  filio  J.  3.  or  uxori  de  J.  S.  &c.  11  Rep.  ai.  Dr.  Ayrey's  cafe»-  ^j     'S.  P.  Buls* 
SI  Fafch.  8  Jac  in  caff  of  Lord  Ewers  v.  Strickland.  * 

6.  A  conveyance  was  made  to  Rodolph  Ewersy  Kt.  Lord  Eivers^  ^^if  a  grant 
and  held  good,  notwithftanding  the  felfity  of  knight,  which  fliaU  j^'j^;}^''  - 
not  take  awav  the  dcfcription  of  the  true  pcrfon;  for  that  conftat  efir.Jfhcr^. 
de  perfona,  he  being  fufficiently  exprefled  by  the  name  ot  Lord  bis  mme  is 
Ewers.    Pafch.  8  Jac.  Buls.  21.  Ld.  Ewers  v.  Strickland.  ^:^' '' «  * 

•^  good  grant; 

lor  there  is  bat  one  biihop  of  W.  and  therefore  he  is  fufficiently  titfi-ribtd  by  that  addition.  Arg. 
Mch.  8  W.  3.  5  Mod.  30*.  in  cafe  of  the  King  ▼.  Biihop  of  Chcftcr.— But  if  it  wai  to  f.  S.  an4 
M.  his  wife,  and  John  biifom^  where  bis  name  is  Peter,  'tis  void  as  to  tiie  foa  for  the  numofmec  1 
ti]t  if  |ie  ooly  faid  fou,  it  bad  been  good  i  per  Ayliff  J.  4  Le.  64. 


7-  Piers  and  Peter^        Sanders  and  Alexandery'^''^Joane  and 
Jme^  are  the  iame  names*    But  A^nes  ai\d  Anney^r^Uillian  and 


Fvifofi  for 


Juliafi.  ^^  »/<"•»«. 
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153.  Ty-  Julian^  are  different  names,  Pafch.  15  jac.  Cro.  J,  425, 
foQscafc.      Griffith  V.  Middlcton. — Randulphus  for  Randall  is    not    good. 

s^c^citVa  *  3  ^"^5-  '^^-  Cook  V.  Lancafter. 

N.  Xutw.  8.  Ellen  for  Elianor^  in  a  releaie,  was  pleaded  to  an  a£Kon  of 
a76.  in  cafe  debt  on  a  bond  entered  into,  by  the  name  of  Ellen ;  and  iffue 
iftcJ.^^'  was  joined  upott  non  eft  &£him,  and  found  by  verdi^  non  eft 
-r— Godb.  fadum;  per  omnes  J.  They  had  feveral  times  refolved,  that 
283.  pi.  none  can  make  obligation,  or  other  writing  by  a  contrary  name  of 
AnurTanT"  ^^P^'fi^  ^^^  ^^^  ^  known  by  2  names  of  baptijm ;  and  faid,  non  eji 
dz^-^idl  faSlum  was  an  apt  iiTu^,  and  the  jury,  in  finding  non  eft  fa£him, 
wtfji^boand  havc  found  according  to  law;  and  if^  the  jury  had y^wii/  thejpecial 
b^d'b  'Sic  ^f^^^^y  y«t  *«  <*eed  Ihall  not  be  adjudged  to  bar  the  plaintifF. 
nafhe  of  But  if  by  way  of  pleading,  it  fo  happens  that  the  party  may  rely 
MdtuarHy^is  upon  a  conclufion  or  eftoppel,  then  he  may  be  aided,  otherwife 

tm^mzh,  "°^    ™'-  ^7  J^^-  ^^-  ^97-  ^^"^°"  ^-  Chowles. 

32  and  33  Elix.  Owtn  48.— D.  179.  b.  Marg.  Lcvcr(uch*$  cafe.——*  Plainti/f  muft  foe  rhe 
defendant  by  the  name  he  is  bound  by,  and  if  he  appears,  and  pleadi  non  eil  faAimn^  he  IhaU  be 

concluded  by  the  bond.    D.  279.  Shotbolt*s  cafe. S.  C.  cited  Lc.  3t2.— -S.  P.  Br. 

Mifnomer.  pi.  50.  cites  5  E.  4.  46.  65.  For  he  cannot  plead  fuch  mifnofmer  contrary  theretOH-^ 
•  The  adtion  ought  to  be  bronj:jht  according  to  tlie  bond.  Cro.  J.  640*  Maby  v.  Shepherd.— -« 
Debt  on  biauly  the  declaration  was  arainfi  Sir  Robert,  r^Mtting  him  John,  emdjignfd  Robert ;  non  cft 
fadufii  pleaded.  Verdi^  that  the  defendant  Sir  Robert  fealed  and  delivered.  Judgment  pro 
Quer*  but  rev^rfed  in  the  Exchequer  Chamber.  Sed  quxre  rationem.  Hill,  z  and  3  Jac.  i* 
B*  &•  ^  Show..  504.  lAed  v.  Clarke.-*—- Lutw.  894.  S.  C  Clerke  v.  liled. 

9.  A  judgment  in  an  a£tion  on  the  cafe  was  fet  afidc>  becaufe 
the  aftion  was  brought  by  the  name  of  Sibil j  and  the  judgment  was 
entered  by  the  name  of  IfabeL  Hill.  17  Jac.  B.  R.  P oph.  151, 
Wtfterman  v.  EverfalU 

10.  'Tis^not  a  go«d  plea  in  abatement  for  a  defendant  to  (ay, 
that  he  was  baptized  by  another  name,  but  he  muft  likewife.^rt«;, 
that  he  was  always  known  by  it^  and  not  put  the  plaintiff  to  fhew 
how  his  name  was  altered  lo  enable  him  to  fue  him.  Said  per 
Brothcrick  and  Darnell,  to  have  been  fo  held.  Hill.  2  Annac, 
B.  R.  6  Mod.  1 16.  in  cafe  of  Walden  v.  Holman. 


C 


(C)  To  what  Perfon  it  may  be  made. 

1. 1  F  an  Englifliman  goes  into  France^  and  there  becomes  a  monh^ 
^  yet  he  is  capable  of  any  grant  in  England ;  becaufe  fuch 
profejpon  is  not  triable ;  and  alfo>  becaufe  all  profcffion  is  taken 
away  by  the  ftatute  j  and  by  our  religion  now  received,  fuch  vows 
and  profeflion  are  held  void.  I  have  heard,  that  this  was  refolved 
accordingly,  by  all  the  juftices  at  Serjeant's  Inn,  in  44  Eliz.  in 
one  Ley's  cafe.  ] 

2.  An  infant  may  be  a  grantee,  leflce,  obligee,  or  recognizee. 
Perk.  S.  47. 

3.  An  alien  born  may  well  purchafe  land,  and  the  purchafe*i$ 
good ;  but  the  king  may  feize.  But  religious  cannot  purchafe ; 
tor  the  one  has  capacity,  and  the  other  not.  Br.  Corporations, 
pUi6.  cites*  1 1  H.  4.  20* 

§  4- If 
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4.  If  an  ahhct  purcbafe  to  hint  and  his  heirsy  and  afier  is  ifc- 
teined  and  dies,  his  heir  (hall  not  have  the  land ;  for  he  had  not 
capacity  to  him  and  his  heirs  at  the  time  of  the  purchafe  of  the  land. 
*Br.  EftateS)  pi.  48.  cites  9  H.  5.  9. 

5.  Debt  hy  the  vicar  of  D.  and  2  others  upon  an  obligation ;  the 
defendant  faid^  that  the  one  of  the  plaintiffs,  who  is  named  vicar,  is 
a  chanon  proftjpd  infuch  a  place,  in  fuch  religion,  under  ^e  obedi- 
ence of  fuch,  &c.  Judgment  if  he  fhall  be  anfwered,  and  the 
plaintiff  would  have  cjiopped  him  by  the  obligationj  and  could  not. 
Br.  Nonabilitie,  pi.  2.  cites  3  H.  6.  23. 

6-  But  it  was  held,  that  if  ^«/  be  levied  to  a  msnk  by  afirange  f  '^  r  1 
Mtfmf,  that  this  (hall  conclude.  But  contra  of  an  obligation  5  ^r  ^  , .  ^ 
he  may  as  well  fay,  that  he  is  profelTed,  notwithftanding  the  obli-  held,  that* 
gation,  as  he  may  (ay  non  eft  faidlum.    Ibid.  clJig.aiom 

•  made  lo  a 


i  is  vmd,  for  wAnt  of  capacity,  and  the  fovereign  ihall  not  fue  it.    Ibid.— —And  \ia  maa^ 
hat  ex  obitg.dion  enters  huo  rc/i^iort^  his  executor  (hall  fue  it.    Ibid, 


(C.  2)  By  what  Pcrfons,  and  to  what  Perfons, 
Corporations,  By  the  Head  to  the  Corporation, 
or  the  Corporation  to  the  Head. 

2»  'T*HE  mafler  and  confreres  cannot  prefent  the  mafler  to  a  Br.  Error. 
^    benefice  5  for  he  cannot  prefent  himfelf^  nor  give  to  hinifelf  pir  %i,  citet 
«tfr  can  tbe  nufter  and  confreres  infeoff  the  mafter^  and  make  letter  ^^*  ^-  *• 
ef  attorney  to  deliver  feijin  to  him\  for  though  he  has  two  capacities '  held  to  be  ' 
to  take  of  another^  yet  none  has  this  capacity  to  take  of  himfelC  a  void  pre. 
Br.  Corporations,  pi.  34.  cites  14  H.  8.  2.  29.  an"d^"d** 

neoc  was  after  affirmed  U|>on  a  writ  of  error.    1%  Mod.  688*  Hill.  13  W.  3.  per  Holt  C.  J.  ia 
pdie  Qf  the  Citj  of  Ix^ndon  y.  Wood. 

2.  The  dean  and  the  greater  part  of  the  chapter  make  the  cor-  s.  p.  For  if 
poration,  and  their  act  is  the  aft  of  all,  though  the  other  will  not  ^^^  ™*"*" 
agree ;  and  therefore  the  dean  and  chapt#  may  give  to  one  of  the  fet  afide, 
chapter  J  becaufe  there  is  a  perfect  body  without  the  dean )  but  *  the  yet  ftiii  tc 
dean,  or  other  head  of  the  corporation,  cannot  be  fevered  from  the  ^^'°"^*^  ^  * 
corporation;  for  then  it  is  not  a  perf<5a  body.     Per  Moor  juftice.  Jion^and 
Br.  Corporations,  pi.  34.  cites  14  H.  8.  2.  29.  when  the/ 

prefent  a 
membety  it  is  a  fetrin;  afide^  or  an  exclufion  of  him^  for  that  purpofe  from  the  corporation* 
But  if  tbe  matter,  Tvho  it  the  head,  be  fet  afide,  then  it  ceafes  to  be  a  corporation,  and  by  coufe- 
qu.mce  cannot  do  any  corporate  a^.    Per  Holt,  Ch.  J.  12,  Mod.  688.  in  cal'e  of  the  City  of  Loa« 
don  V.  Wood.<-.-*  S.  P.  Jenk.  200.  pi.  18. 

.  3.  A  tnayor  and  commonalty  cannot  enfeoff  the  mayor  by  deed, 
vitn  a  letter  of  attorney.     Jenk,  200.  pi.  1 8. 

4.  But  they  n^ay  enfeoff  one  of  the  commonalty ;  for  the  corpora-  So  one  oftbt 
tionTcmaiiis  v.ithout  him.     So  of  the  dean  and  chapter.  Jcnk.  coirnn-jiUty 

goo.  pi.  18.  «7-/'/ 

•  the  mayor 

0Hdtbe  commoMal/y,    Br.  Corporationf;  pi.  4.  cites  3  H.  6.  43. 

5.  r 


35  ^tanw^ 

5.  If  mafter  or  prefident  efa  colUgey  by  his  will  deWfe  any  land 
to  the  houfe,  of  which  he  is  prefident,  and  dies,  the  devife  is 
void,  and  without  their  head  diey  cannot  receive  to  the  ufe  of  their 
houfe ;  for  then  the  body  is  imperfetS^.  Per  Serjeant  Chobnly  &  al. 
and  Pjowden*  3  £Iiz.  Dal.  31.  pi.  13. 


(C.  3)  By  Corporations  and  Colleges  to  Strangers. 

I.  I^OTA.  It  was  agreed  by  all,  that  at  this  day,  corporation 
-^^  of  mayor  and  commonalty^  or  of  bayliffs^  hurgtJfiSy  ^c.  may, 
by  their  common  feal,  grant  their  lands,  ice.  for  lift  or  yearsy  or 
in  fee;  and  this  ihall  be  good,  and  fhall  bind  their  fuccejfors.  Mich* 
13  Car.  2.  Sid.  162.  Anon* 


[  36  ]  (C.  4)     Grants,  to  what  Perfons  good.    Feme 

Coverts. 

^oitfeems  !•  T  F  I  enfeoff  z  feme  covert,  and  after  the  baron  difagreesjl^ 
w/vrrthe  '•■•  feofFment  is  void,  per  Catefby;  to  which  Brian  agreed;  for 

demamiant^  the  feoffment  was  never  good  without  the  agreement  of  the 
W^  againft  baron.  Quaere  of  this  opinion }  fer  it  feems  that  'tis  good  ^till  the 
the  baron  baron  difagreeiy  and  quaere  what  relation  the  difagreement  (hall 
*ad  melit^^  ***^^  *  ^^"^  ^^  ^^s^  that  the  profits^  taken  mefne  between  tbg  dife^ee* 
^MSTtbt  ^'^^^  ^^  ^^^  liveryy  /hall  not  be  rendered  to  the  feoffor ;  and  quaere, 
4iifagrteutetit  if  a  precipe  quod  reddat  had  been  brought  againft  the  .baron  and 
^'*^  f  f  •^'"^  ^^^  ^®  liveryy  and  then  the  baron  difagreed  pending  the  tvrit^ 
the^de-^^*  it  feotis  clearlv,  that  the  writ  fiall  abatey  and  yet  the  mefne  profits 
mandant      may  be  juflifieiy  for  this  is  executed^    Br.  Feoffment  de  terre,  pl« 

enters  be-      ^6.  cites  I  H«  7.  |6.  • 

fore  the         r  ' 

difagreementi  there  'tis  cacecuced  alfo.    Qnod  nota*   Br«  Fooflmant  de  terrsi  pU  36 ;  dtes  t 


(C.  5)  Good,  to  what  Perfons*    Perfons  not  in 
Efle  at  the  Time,  in  Refpedt  o!f  the  Defcriptioo* 

I.  T  F  a  man  purchafes  to  him  and  bis  wifty  and  he  has  no  wife  ef 

^  the  timey  &c.  though  he  afterwards  lus  a  wifei  (he  takes  na 

eftate.    Br.  Feoffment,  pL  20.  cites  i  Afll  ii. 

2*.  But  it  is  (aid  if  it  be  by  liviry  of  feiiin,  it  is 


.  I 


(D)B, 


^rantiEf*  36 


(D)  By  what  Names  Grants  may  be  made  to  fuch 
'  Perfons. 

[  I.  T  F  a  man  be  baptifed  by  one  nawuj  atul*  cmfirmeiby  another  BnMifno- 
^  name,  he  may  be  grantee  by  the  name  confirmed,  f  46  mcrpi.  75. 


• 


Brownl49.  in  Sir  Edward  Aflifield's  cafe.— f  B*".  Orantf .  pL  ax.  cites  S.  C— Where  a  man 
it  baptized  by  one  name  and  confinned  by  another,  he  iball  have  both  names ;  per  Frowike  { 
but  Fincuz  contra ;  but  he  does  not  fay,  what  name  he  ihall  have.  Br.  Nofme,  pi*  22*  cites 
14  H.  7.  II.  A  pat^c  of  certaift  lands  is  made  to  J*  S.  and  afterwards  J.  S.  is  confirmed  by 
Che  bilhopy  by  the  name  of  T.  S.  notwithilanding  the  change  of  his  name,  the  land  remains 
u-ith  T.  S.  But  if  after  the  confirmation  a  patent  had  been  )anade  to  J.  S.  it  had  bee;i  void ;  foe 
coofirmaiiaa  by  the  bilbop  is  a  fecond  baptiitni  and  changes  his  name*    Jenk.  too.  pi.  94. 

[  2.  If  confirmation  be  made  to  fuch  an  one  and  his  wtfej  Br.  Nofme, 
•  without  naming  her  name  of  baptijm^  flie  fhail  take  well  enough.  P*-  9-  cites. 

46E.3.ai.b.]  l^^^, 

Br.  Ketfme.  pL  £3.  cites  15  H.  7.  14.  Per  Vavafor,  Frowike,  and  Haflcet ;.  and  jo  of  grant  to  tm 
•lAfi  /m,  without  other  name.*^*— *Br.  !9ofme,  pi.  36.  cites  12  ACT.  i6.  ■  S.  P.  Br.  G^nantSi  pL 
75*  dtes  IS  AS.  16.'       -Br.  Pleadings,  pi.  138.  cites  30  £•  3.  iS. 

f  3*  If  confirmation  be  t%the  baron  and  Mariot  hiswife^  where  Br.Mifnof. 
her  name  is  Mary^  (he   fhall  take  nothing  by   this  deed.  4.6  n?cr,pl.  i«. 

E   7   22     1  ^      Br.  Grants, 

C*.3.  ZZ.  J  pi.  22.  cites 

S.  €'■  If  land  is  given  10  y,  S  and  bis  wify  it  is  good  without  exprefiing  the  name  of  bis 

wife.    Br.  FineSy  pL  72.  \ 

[4.  If  the  King  grants  to  T.  and  Elen  his  wifty  where  her  name  ^s  ["  -^y  1 
Emeliny  yet  it  is  a  good  grant  to  them  ^  becaiife  (he  is  named  the  ^^  Nofm^ 
wife  of  T.    2  H*  4.  25*  sSjudged.  ]  ^  pL'9.  cites 

.•  s*  c. 

[5.  If  a  grant  be  to  T-  S'  knight^  of  a  thing  which  Res  merely  in  A  grant 

^  *''-•'  ---  -  -        madeto 

Knt. 
where  he  is 

noc  Knt*  is  void*  But  an  obligation  made  toy*  StofD,  where  there  is  nojici  vill,  is  good,  and 
fo  it  was  amed.  And  fotbere  feems  to  be  a  Svtrfity  between  an  addition  which  goes  to  tbeperfont 
and  that  which  goes  torbevilL    Br.  Grants^  pi.  50.  citef  4  H.  6.  i.  Br.  Mifnnmer,  pi* 

38.  S*  P.  cites  S.C.-— He  that  is  a  rtfuttd  knigbtf  and  yet  is  not  a  knight,  cannot  take  by  that 
'  naine ;  for  where  a  man  takes  by  a  name  of  reputation,  there  muft  be  fotm  foundation  to  ground 
fiut  reputation  upon,  as  there  is  in  cafe  of  a  bajiard,  who  takes  by  name  of  a  fin^  but  there  is  no 
foondatioQ  for  a  man  to  be  a  knight  who  is  no  knight  12  Mod.  186.  Hill.  9  W.  7.  The  King 
v*%i(hopof  Cheiler&  at— — ^m/  it  may  be  objeifted,  that  nawrfk  o/*  dignity  may  befupported  by 
feputation,  \as  the  eldejlfin  of^  duke  hath  the  title  of  mar<pujs  or  earU  Now  fuppofe  a  grant  was 
made  to  the  eldeft  fon  of  a  duke>  by  the  name  of  merquefs^  that  grant  would  be  good,  becaufe 
there  it  a  foundation  for  it :  for  by  the  laws  of  btraldty^  every  duke's  eUeft  fon  takes  place  as 
foarqueis,  that  is,  after  all  real  marquelTes;  and  the  common  ^fagt  of  the  realm,  gives  them  thofs 
titles  in  all  writings  now  a^days;  but  the  old  conveyances  were  cautious  in  fo  doing,  they  called  tbeia 
fuch  a  one  tffuiri  tpmmoniy  caned  marqucft^  itc  and  even  in  modem  conveyances,  they  are  always 
mentioned  to  be  the  tldeflJoM  of  focb  a  one.  HilL  9  W.  3.  la  Mod*  186.  The  King  v.  Bilhop  o£ 
Chefter  U  al. 

[  6*  If  a  rjmainder  be  limited  to  J.  S^  where  there  is  net  any  man 
known  by  fuch  name  in  reruin  natura>  it  is  a  void  remainder  39 
Jt.  3.  II.  J 

[7.  If 


1^  3*  II  a  grant  dc  ro  ^.  o.  Knignij  of  a  romg  waicrj  aes  mer^ty  in  a  gr 
granty  as  of  rent-charge,  if  he  be  not  a  knight^  nothing  paflcs.  ™»^« 
4  H.  6*  X.  b*  ]  i;he"r 


u 


%7  (fifrantjj^ 

But  if  J.  S.       [  7.  If  a  remainder  be  limited  to  the  fin  of  J,  S.  if  7.  S.  has  nJt 
/w'^d  T''  ^«r>»>  *e  remainder  is  void.  39  E.  3.  11.  ] 

rent  is  granted  «»/o  tbejirfifon  of  J.  S»  and  not  by  any  other  name,  it  is  a  good  grant,  if  the  deei-    ■ 
be  delivered,    Perk.  S.  54.  cites  30  E.  3.  18.  z  £.  $•  i. 

But  if  J.  S.  hath  not  any  iffue,  and  a  rent  is  granted  unto  j&in,  jvhjhah  he  the  fiffi  ijfut  <f  J .  S^ 
wbethtr  it  be  fon  or  daughter,  this  grant  is  void ;  caufa  patet.  Pei  k.  S.  54. 

^^;  s^c.  [  8.  But  if  a  remainder  be  limited  to  J.  S.  the  fin  ofW.  S.  though 
Soy.  35.*  ^^  ^  *  "*^^^  hejiard^  and  no  mulier  by  the  law  fpiritual,  yet  if  he 
S.C.6Rep.  be  knvamfor  his  fon  the  remainder,  is  good.  39  JE.  3.  11.  M.  38 
65-  3  Lp.  and  39  El.  B.  K.  agreed,  per  Cur*  between  BloodweU  •  and 
♦^-  Edwards.] 

Hob.  3*.  [  9.  Ifz  grant  be  to  A.  fin  of  B.  and  Q  If  he  be  their  haflardy  it 

Contra^      is  Void.     41  E.  3.  IQ.l  v 

One  may  ▼  »^      ^  J  » 

lake  by  name  of  fon  or  daughter,  \f  Jo  himuny  though  there  was  no  marriage  between  the  father 
and  mother.  Hob.  32.  cites  27  £•  3.  85. 4.  b.'^— But  chen  he  muft  be  calUdby  ajurnam,  3  Le.  49. 

•  Br*  [10.  But  ifB.  and  C.  have  a  haflardy  and  afterwards  intermarry^ 

^.^h«*      ^*^  baftard,  becaufe  he  is  a  mulier  in  the  fpirituaJ  law,  may  be  a  eran- 

s.Ctand     tee  by  name  of  their  fon.*  41  E.  3.  19.  6  Rep.  65.  Sir  Moylc 

held  a  good  Finch'ft  cafe.  ] 

name  of 

purckafe  though  he  be  a  baflanl,  and  the  more  fo,  becaufe  a  baftard>may  have  a  mother  certain* 

Wo.  430.,  [11.  \{  A.  makes  feojfinent  in  fee»  to  the  ufe  of  himfelf for^life^  the 

«oo.'e.Tio.  ^^^'^l^der  to  the  iffue  male  of  one  Mary  Lloyd  of  her  body  begotten 

6.  C.^Noy.  hy  A.  the  feoffor^  whether  it  be  lawfully  begotten,  or  othervMfe^fi  that 

35.  s.  C.  6  it  be  reputed  the  fin  of  the  [aid  A,  and  fo  from  eldeft  iffue  to  eldeft 

€^%j^'  iffue,  and  to  the  heirs  ofthe  body  of  the  faid  iffue ;   it  is  fufficient 

•  Origl  for  J.  S.  to  intitle  himfelf  to  this  *  remainder,  to  fay  that  he  is  the  fon 
Rent.  of  the  faid  A.  begotten  of  the  body  of  the  faid  Alary  Lloyd,  and 

that  he  is  ib  routed  in  the  common  reputation  of  the  country, 
diough  he  was  not  born  and  in  effe  at  the  time  of  the  remainder 
granted,  and  though  peradventure  there  are  lawful  iffucs  between 
^-  ^f__.  -^  them,  who  are  younger  than  the  baftard.  For  the  perfon  who 
•FoL  44.  ^*U  bave  it,  is  certainly  enough  defcribed.  For  a  hajiard  ofafenu^ 
V.  —^-  _'  is  certainly  knmvn  to  be  her  ijfue^  and  this  is  limited  to  the  *  eldefl 
r  ^g  1  ifRie,  and  a  baftard  may  be^  in  reputation^  the  fin  of  num»  M.  38 
■•  /^      -'  and  39  El.  B.  R.  between  BloodweU  and  Edwards  j 

[12.  If  an  eftate  for  life  be  made,  the  remainder  to  the  ijfue  of  thf 
body  of  J.  S.  or  of  him  begotten  of  the  body  of  A,  S.  if  he  has  afrer 
an  iliegititnaie  ipie^  yet  this  iflue  fhall  never  take  this  remainder, 
becaufe  he  cannot  have  a  reputation  of  iffue  before  he  is  born.  Co* 
Litt.  3.  b.] 

[13.  But  if  a  man  has  a  baflard^  and  after  by  continuance  of 

.    time,  he  is  known  for  his  reputed  fon-^  then  a  remainder  limited  to 

him  after  by  name  of  reputed  fon  is  good.     Co.  Litt.  3.  b.  ] 

SeeHnes  [  I4«  If  ^  "la'^  gives  land  by  fine  to  R»  and  Sibil  his  wife,  where 

(L.  a  a)       his  wife  is*  named  Ifabel^  fhe  ftiall  not  take  any  eft;^  by  this  fine* 

(Ap^U.)—  '  ^^'  ^^'  ^.4J^^g^^>^"'  quaere.  ]  • 

b.C.  cited  Hill.  17  Uc,  B.  R.  Popa.  151.  Wcaermaii  v.  EverfalL  

[15.  nr 


[15.  The  right  heir  of  J.  S.  being  dead^  i§  goo^  name  of  purchafe  •Or^. 

without*  mentioning  any  name  of  baptifm  of  him,     2  E.  3.  28.  b.   (j^'t^^^'T. 

aujudged  ;  27  ii..  3.  87.  J  t^  y,v/^^  at 

ihc  time  of  ihc  grant  the  grant  is  nothing  worth ;  for  then  there  is  no  fuch  pcrfon  at  the  time  of 
the  grant.   For  J.  S.  cannot  properly  have  an  heir  duriiig  his  hfe.    Perk.  S.  52. 

[16.  Sir  William  Penfon  being  made  a  herald,  and  by  the  patent  ^ 

he  is  called  Chejier^  an  obligation  made  to  him  by  the  name  of 
Chefter  .without  any  other  name  is  good  ;  for  //  is  fufficient  to  A- 
fcribe  the  perfon  in  grants.     H.  5.  Ja.  B.  per  Curiam.  ] 

[  17.  So  a  remainder  may  be  limited  to  the  right  heirs,  of  J,  5.—-  Becaufe 
y.  S.  being  alive  at  the  time>  if  he  dies  having  an  heir  berore  the  ^^^^  «  on« 
death  of  the  leffee  27  E.  3.  87.  3  ,"hTi:tfe" 

who  may  tzke  inunediately  in  the  heginning  of  the  leafe  ;  but  if  an  immedince  eftate  is  granted 
to  tbe  right  heiis  of  J.  S.  the  remainder  over  to  a  ftrangery  the  remainder  over  is  not  good.  See 
Perk.  S.  5X9  53.  cites  S.  C 

[  18.  If  a  grant  be  made  to  Robert  Earl  of  Pembroke,  where  it  Repair, 

kis  name  is  Henry^  or  to  George  bijhop  a/"  Norwich,  wheri  his  name  JJiod^S? 

is  John^  and  fo  of  an  abbot,  &c.  of  thefe  and  of  fuch  like,  there  s.C.'citedl- 

may  be  but  one  name  of  dignity,  and  therefore  fuch  grant  is  good  s.  C.  cited 

though  the  name  of  baptilm  be  miftaken.    Co.  Litt.  3.]  of  th^*^ 

Rolls.  Pa£ch.  1723.  aWras's  Rep.  142.— (.^«/  oiherwife)  a  grant  made  to  a  man  by  a  wronr 
tbriflian  name  cannot  be  good  ;  it  muft  cmfiart  dcperjona  not  in  the  plea  oniy,  but  io  the  grant  itfelU 
iz  Mod.  186.  King  v.  Bilhop  of  Obefter  and  al. 

A  grant  made  to  R.  ahhoi^ofD,  where  his  nawe  is  T.  is  good ;  for  his  nime  is  full  without  th« 
wofd  R*    Br.  Corporations,  pi.  80.  cit^s  27  £.  3.  85.  and  Fitzh.  Grant,  67. 

[  19,  If  A,  feifed  of  iltit  manor  of  Blacon  in  fee  in  right  of  his  wife  Cro.  C. 
leafes  it  for  yearSy  and  after  he  and  his  wife  die^  by  which  the  leafe  ^Z'  ^  ^' 
is  void  in  Jaw.      But  the  lej/ee  continues  pojfejjion  by  colour  of  the  ^.q^LjIai, 
leafe^  and  after  D.  the  heir  of  the  feme  to  whom  the  land  is  defcended  Eftate  (Z. 
by  indenture  recites  thefaid  leafe  of  the  faid  manor  of  Blacon,  and  ^^^* 
then  grants  the  reverfum  of  thie  faid  leafe  of  and  in  the  (aid  manor 
of  Blacon,  with  all  and  fingnlar  other  the  premiffes  (except  timber 
trees)  whereof  he  is  feifed  in  fee  to  E.  habemt  the  faid  manor  and  all 
and  ftngtilar  other  the  premilles  with  the  appurtenances,  from  the 
time  that  the  faid  manor  Jhall  revert^  to  the  hands  und  pofTeffion 
of  him  or  his  heirs,  byway  of  furrtndcr  of  the  faid  leafe,  for- 
feiture of  it,  expiration,  and  determination  of  the  (aid  term  of  years. 
riierein  (peeified,  or  otherwife,  till  the  end  of  the  term  of  bo  years 
then  next  enfuing*    In  this  cafe  this  is  a  void  grant,  and  Jhall  not 
enure  as  a  leafe  to  commence  immediately^  nor  to  have  any  effect ;  becaufe 
he  had  not  then  any  reverfion,  and  he  has  granted  the  reverjion  f    ^^q    1 
of  thefaid  recited  Uaje  where  there  was  not  any  fuch  leafe  and  though  L    -5^    -* 
mere  are  the  words  in  the  premifles  of  the  grant  (with  all  and 
fingular  other  the  premifles)   yet  this  does  not  better  the  cafe; 
becauie  the  manor  of  Blacon  is  mentioned  before,  and  therefore 
by  die  words  (other  the  premiffes)  it  is  to  be  intended  another  thing 
than  the  manor  which  was  mentioned  before,  and  though  the  haben-  \ 

dum  be  habendum  the  faid  manor  of  Blacon  yet  this  will  not  aid  it, 
in  as  much  as  it  was  not  granted  in  the  premijfes  ot  the  deed.  Hill.  . 

10  Cur. 


39  tftranW^ 

to  Car.  B.  IL  between  Miller  j«/ others  againft  Mainwaring  irf- 
judged  per  tot  Gur.  viz.  Jones,  Croke,  and  Barkley  in  writ  of 
error  upon  fuch  judgment,  to  the  (ame  intent  in  Chefter,  which 
ironcerned  Sir  RatKlall  Crew,  and  the  firft  judgment  affirmed  ac-* 
cordingly  I  being  of  the  council  of  the  plaintiiF  in  error*  Intratur. 
Tr.  10  Car.  Rot.  321.  ] 

^  [  20*  If  a  cofybclder  mates  a  leafe  for  years  by  indenture  iy  licence 
of  the  lord  jreferving  a  rent»  and  ^'^n  furrenders  the  reverjim  of 
Aie  copyhold  to  another  who  is  admitted  accordingly.  In  diis 
caie  the  furrender  by  the  name  of  the  reverjion  is  good  ||iough 
the  leafe  was  not  made  by  furrender  but  by  indenture;  for  it  is 
the  leafe  of  the  copyhold  and  not  of  the  lord.  Hobart's  Reports 
239.  refcJved  per  Cur.  between  Svnnnerton  and  Miller.  ] 
^Ori^.  (al  jf  21.  If  A.  feifed  in  fee  fpnxs  tafturam  of  the  cUfe^  the  clofe 
pafiure.)  ptfies*  the  pafture«  and  not  Sie  vefture  only  to  be  .taken  by  his 
bes^s  I  for  he  ihall  have  daufum  fregit.  Mich*  14  Ja.  B.  R. 
between  Mounttoyand  Terdern,  per  Cur.  adjudged  upon  demurrer  ( 
for  there  was  pleaded  that  A.  leafed  the  pafture  of  the  clofe  for 
jears  without  deed,  and  adjudged  good  for  the  reafon  afore£ud« 
Intratur  Tr.  14  Car.  Rpt*  1291. 1 

[  22»  If  an  ahbct^  before  the  diuolutiont  feifed  in  fee  of  a  re^forj 
mMrepriate  q(  D«  to  him  and  his  fucceflbrs  granted  to  J.  S.  advoca^ 
tionem  iS  patronatum  D.  by  thofe  woids,  the  advowlbn  cannot  pafs» 
and  the  appropriation  cannot  be  fevered  from  the  abbot  and  his 
lucceflbiis.  Mich.  23  &  24  £1.  jn  the  Exchequer,  between  BoftocJc 
and  Mooyns  adjudged  upon  a  demurrer  for  the  church  of  Walder* 
ihare  in  the  county  of  Kent.  ] 

23.  A.  feifed  of  a  rent  charge  in  fee  grants  the  iame  rent  unto  B. /Sr 
Ufey  and  the  tenant  of  the  land  attorns,  &c.  and  afterwards  by  another 
deed  grants  the  reverfion  of  the  (ame  rent  unto  the  right  heirs  ofy. 
S.  who  is  aUve\  this  erant  is  void ;  ^ecaufe  there  is  not  any  perion 
who  can  take,  but  if  J.  S.  had  been  dead  at  the  time  of  the  grant, 

,    ,    then  it  had  been  good^  fo  that  diefe  words  (right  heirs)  may  be  the 
name  of  the  grantee.  Perk.^.  53.  cites  2  £.  3.  i. 

24.  A  grant  made  unto  the  next  ofhkod  of  J,  S/ys  agood  graoL 
Perk.  S.  55. 

If>i<f.  pl.  ^S»  Where  the  grantecy  or  other  terfon  is  mifnamed  in  a  deed^ 

76.  cites  $phich  takes  all  its  operation  by  the  deed^  it  is  void.     Br.  Miihomery 

*•  ^*  pi.  38*  cites  4  H.  6.  I. 

l^zfuf^  26.  As  grant  to  make  livery  of  feifm  by  letter  of  attorney  to  y.I/l 

»^\^y  chaplain  who  is  no  chaplain^  &c«    Ibid. 

«ieed  be  ^  ^  . 

iD^e  CO  a  man  f^y  a  wrortg  namt^  but  // vrry  it  matU  to  him  in  perforif  there  the  fcolfinent  is  good  becaafe 
cnnftat  Je  perfoDa.  And  the  books  piit  a  differ aict  between  a  ^ant  that  has  its  operation  by  m 
deed  itfelf»  and  where  it  is  by  livtry,  in  the  former  it  cannot  be  good;  in  the  latter  it  is.  1% 
Mod.  186.  the  King.  v.  Bifhop  of  Cliefter  and  al. 

So  •fa  27.  Grant  of  the  advowjbn  of  the  church  of  Saint  Petery  iwhere 

fW<M/e/  ;tis  Saint  Peter  and  Panly  the  grant  is  void.  Br.  Mifhomer,  pL 
ctfcy      9.  Cites  35  H.  6.  5.  .        , 

fuch  name.  Ibid.  S$  by  name  of  Patr  md  Paul,  where  it  is  Saint  Ptttr  utfy.   IbidL 

r  AQ  1  2S.  If  zperkn  he  fodefcribed  that  he  nuy  be  certaitJyiiRingaitbti. 
^  ^     ^  from  other  perfons  the  omii&oni  or»  in  fome  cafes>  the  miiprifii>n» 


«rant0.  4^ 

of  die  name  ofhaptifm  fi:all  not  avoid  the  grant.    HllU  ix  Jac.  XI 
Rep,  21.  Dr.  Ayreye's  cafe. 


(D.  2.)  Miftake  in  the  Defcription  of  the  Perfon. 

I.  T  F  A.  S.  reciting  by  her  deed  that  Jhe  is  a  feme  covert  (and  in 
^  truth  {be  is  a  feme  file)  grants  an  annuity,  &c.  it  is  a  good 
grant ;  for  that  is  but  a  void  recital^  and  the  grantee  need  not  put 
that  in  his  writ,  and  that  cannot  be  a  conclufion  to  him,  when  he 
iheweththe  deed.    Perk.  S.  40.  cites  3  E.  3.  Itin.  Not.  132. 

2.  The  name  of  the  grantor  is  not  put  in  the  deed  to  any  other 
intent,  but  to  make  certainty  of  the  grantor,  and  therefore  if  the 
duke  of  Suffolk^  by  the  name  of  the  duke  of  Suffolk^  without  his  name  of 
haptihny  grants  an  annuity,  rent,  common  reverfion,  &c.  it  is^  a 
good  grant,  becaufe  there  are  no  more  dukes  in  England  of 
that  name.     Perkv  S.  36.  cites  8  E.  4. 14. 

3.  \i  father  bnd  fin  are  of  one  name^  and  ^t  father  grants  zn  -^f/ if  the 
annuity  by  his  name  without  any  addition^  this  is  a  good  grant  j  for  -/**»  *°  ^^^^ 
when  there  is  no  addition,  it  fhall  be  intended  the  grant  of  the  father.  ^  annuiqr* 
Perk.  S.  37.  by  his 


na-ne 


'aattbeut  any  adMtlm  (I  conceive)  fuch  grant  is  good ;  for  if  the  grantee  bring  a  writ  of  annait^ 
asainll  the  fon,  he  can't  help  himfelf,  by  any  means  \  for  i^  be  deny  the  deed  it  fliali  be  found 
againd  him,  &c.  Perk.  S.  37. 

4.  A  bond  made  to  y.  S.  filio  &  heredi  G.  S.  where  in  truth 
J.S-  was  a  ba/lardj  or  to  A.  N.  wife  of  J.  N.  where  A.  N.  was 
a  widowj  or  vice  verfa ;  thefe  words  are  but  nugation  &  furplufage. 
Arg.  D.  1 19.  b.—- cites  9  E.  4.  29.  b.'  9  H.  5.  5.  7  H.  4.  23.  48  E. 
3- 12. 


(D.  3)  Where  the  Mifnofmer  is  of  the  Surname* 

and  Pleading  thereof. 


I.  T\  EBTby  the  name  of  Adderly  and' recovery  by 
-^-^  Adderbyy  the  bail  is  not  liable,  till  the  record  b 


theiiame  of 
'by^  the  bail  is  not  liable,  till  the  record  be  amended  ; 
becaufe  die  condemnation  is  at  the  fuit  of  another  perfon.     Cro. 
E.  458.  Framfon  \.  Delamere. 

2.  Mifnofmer  of  an  obligee  relieved  in  chancery,  Mich.  43  &  44 
Eliz,  Cro.  E.  847.  Coulfton  v.  Carr. 

3.  Afiiimpflt  againft  Gerndn\  defendant  pleads  his  name  is 
Jermy^  abfque  hoc  that  it  is  Jermin,  per  Cur.  it  is  a  material 
variance  but  cured  by  defendants  appearance  \  but  defendant  ought 
to  plead  quod  yermi  qui  implacitatus  eft  per  nomen  Jermin  dicit^  that 
his  name  is  Jermy  5  fo  Judgment  quod  Refp.  Oufter.  Hill.  4  W.  & 
M.  B.  R.  Cumb.  188.  Tallent  v.  Jermy. 

4.  Bond  made  by  Elin  fubfcribed  Ekuin^  the  variance  is  not 
material.    2  Salk.  402.  Cromwell  v.  Grunfdon* 

Vol.  XIV.  E  5-  ^^ 


•  \ 

I  1 '  : 


I  M'  -A' 
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^tmti* 


5.  A  binds  bimfel/by  name  of  B.  and  he  is  accordingly  fuei  hy 
name  of  B.  he  may  plead  mtfnofmery  and  the  other  may  reply  that 
he  made  the  bond  by  name  of  B.  and  ejiop  him  by  demanding 
judgment,  if  againft  his  own  deed,  he  fhall  be  admitted  to  fay  his 
name  is  A.  and  then  he  may  rejoin,  and  fay,  he  made  no  fuch 
deed,  and  this  he  muft  do  without  oyer ;  for  if  he  pray  oyer^  he 
admits  his  name  to  be  B.  per  Cur.  Mich.  3  Annae,  B-  R.  i  Salk.  7  • 

Linch.  V.  Hook. 6  Mod.  225.  Fox  v.  Tiibc  Litt.  R.  184.  per 

Richardfon  Ch.  J. 
r  41    1       ^'  ^^^'^   covert^  after  arreft  and  bail  bond  given  by  a  wrong 
ComLnbJi   "^."^^»  "**y  plc^  ^^  mifiiofmer,    Mich.  3  Anns,  B.  R.  1  Salk.  7. 
g?vcn  by^    Linch  V.  Hooke. 

wrong  name  is  an  eftoppcl,  if  plaintifiF  plead  comperuit  ad  diem.    Mich.  6  Aonaey  B.  R.    i 
Salk.  8.  Stroud  v.  Lady  Gerrard. 

vid.  tit.      (D.  4)    Mifnofmer,     Grant  by  Nomen  Cognltum, 
^^^^^'^  and  Pleadings  thereof- 

I;  A  Had  iflue  two  daughters.  Amy  and  Agnes,  and  by  con-- 
'^^*  tinuance  Amy  ivas  called  Agnesy  the  fiither  devifes  to  his 
daughter  called  Agnes^  and  adjudged  that  Amy  fhall  have  the  legacy  > 
becaufe  Amy  is  called  Agnes,  and  the  other  is  Agnes  really,  and 
cannot  take  by  the  name  oH  his  daughter  called  Agnes ;  per  Clark 
J.    Mo.  230.  .Hill.  29  Eliz.  in  Fanlbaw's  cafe —  ■  cites  5 

£.3. 

2.  Names  of  dignity^  office^  Sec.  are  good  names  of  purchafe  j 
and  land  will  pafs  to  one  by  the  name  of  foii,  though  he  is  a  bajiardi 
and  this  even  by  conveyance^  and  fo  by  the  name  of  tvifc'^  though 
fhe  be  not  lawful,  if  they  are  fo  reputed^  or  known  by  that  name. 
Hob.  32.  Hill.  10  Jac.  in  cafe  of  Counden  v.  Clerk.  '  cites 
27  E.  3.  85. 

3.  If  I  am  knazvn  by  the  name  of  Edward  TVHUamfon^  where  my 
name  is  Edward  Anderfon^  and  lands  are  given  to  me  by  die  name  of 
Edward  Williamfon ;  the  fame  is  a  good  name  of  purchafe  j  per 
Anderfon.    Godb.  17.  Pafch.  25  El.  B.  R/ 

4.  An  indenture  is  recited  to  be  between  the  pl^ntifFand  J. 
Barber,  whereas  it  ihould  have  been  Barker ;  per  Roll.  J.  it  may 
be,  he  is  known  by  either  name^  and  then  it  is  well  enough.  Trin. 
24  Car.  B.  R.  Sti.  128.  Anon. 

5;  The  defendant  pleads  mifnofmer,  the  plaintifF  replies  tarn  quam 
&  hoc  paratus  eft  verificare,  and  ruled  that  it  is  well  either  way^ 
whether  the  plaintiflFconcludes  to  the  country,  or  with  a  hoc  paratus. 
But  where  the  defendant  in  his  plea  irceuerfes  abfque  bocy  there  the 
plaintifF  in  his  replication  muft  conclude  to  die  country*  CttOlbi 
308.  Mich.  6  W,  &  M.  B.  R.  Allen  v.  Syms. 


(E)  Thiup 
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(E)     Things  J[or  Names]  in  Reputation. 

[  u   lY  there  are  not  any  free  tenants  of  a  manor^  but  diverfecopy*  1  Ley.  it. 

^   holders  of  the  manors,  but  it  has  been  known  by  name  of  a 
mansr^  yet  it  fhall  pafs  by  the  name  of  a  manor.    Mich.  22  and  23  *  6  Rep, 
EL  B.  JL  between  Fines  and  Durham.    Cites  *  Co.  6.  Sir  Moylc  ^5-  b. 
Finch.  67.  adjudged .  ] 

2.  If  a  man  kafe  land  by  indenture  in  July,  to  have  from  Mich. 
next  for  1 1  years,  the  leflee  may  grant  over  his  term  before  Mich* 
but  notfurrender  it\  for  he  had  not  pofleffion  before.  Br.  Grants, 
pi.  no.  cites  22  E.  4.  37. 

3.  In  the  cafe  of  a  grant  by  the  Kingj  lands  fliall  be  reputed 
parcel  of  a  manor^  if  it  be  fo  taken  by  the  rentals^  or  other  evidence 
or  records,  and  fhall  pafs  as  fuch.  Agreed  per  tot.  Cur,  Pafch.  24 
Eliz.  Savil.  26.  Doddington  v.  Ford. 

4.  In  avowry  for  a  rent  charge.     Rent  reputed  parcel  of  a  manor   Mo.  190.  S, 
will  pafs  by  reputation,  if  the  bailiffs  of  the  manor  had  always  receiv^  C.  argued. 
ed  and  accounted  for  the  f aid  rent^  and  the  lejfees  of  the  faid  manor 

had  enjoyed  it  as  parcel  thereof  \   for  this  had  been  good  matter  to 

induce  a  reputation,  and  to  have  incorporated  the  iaid  rent  with  the 

faid  manor;  per  Gawdy  J.    And  of  fuch  opinion  (as  was  affirmed   p  - 

by  Wray)  was  Anderfon  Ch.  J.  of  C.  B.  and  Manwood  Ch.  B.  of  L   4^   J 

the  Exchequer  J  but  judgment  was  given  againft  the  avowant  for 

want  of  fetting  forth  thereof.     I  Le.  15.  rafch.  26  Eliz.  B.  R. 

Forman  v.  Bohan. 

5.  King  E.  6.  feifed  of  the  manor  of  C.  of  which  a  wood  was 
parcel,  granted  the  faid  wood  in  fee,  which  afterwards  efclieated  to 
the  King  for  treafon.  Qiieen  Mary  granted  the  fame  wood  to 
another  in  fee,  who  granted  it  to  the  now  Queen,  who  granted  the 
feid  manor,  &f  omnes  bofcos  modo  vel  ante  hoc  cognit,  vel  reputat.  ut 
pars  memhr7vel  parcel,  mancr.  predi^.  to  J.  S.  And  it  was  refolved 
in  the  Exchequer,  that,  by  that  grant  the  faid  wood  did  pafs  to  J.  S. 
for  it  was  part  of  the  manor  in  the  time  of  E.  6.  at  which  time, 
(ante  hac)  without  the  word  (unquam)  (hall  be  extended,  ad 
quodcunque  tempus  prseteritum,  and  reputation  needs  not  fo  ancient  .  . 
pedigre^  to  eftablifh  it  j  for  general  acceptance  will  produce  repu- 
tation. Cited  by  Gawdy  J.  Pafch,  26  Eliz.  i  Le.  15.  as  the  E.  of 
Leicefter's  cafe, 

6.  Jdanor  in  effe  may  acquire  a  new  name  to  pafs  by  in  a  few  years. 
6  Rep.  65.  b.  Mich.  4  Jac.  C.  B.  in  Sir  Moyle  Finch's  cafe. 

7.  An  avowry  was  made  for  amerciament  in  a  court  leetj  an4 
ihews  that  he  was  feifed  of  the  manor  in  fee,  and  that  he  and  all, 
&c,  have  had  a  court  Icet,  and  the  plaintiff  traverfes  that  he  was 
feifed  rf  the  manor  in  fee ;  it  was  held,  that  if  he  had  a  reputed 
manor^  it  would  maintain  the  avowry,  though  in  truth  he  had  no 
manor.    Brownl.  170.  Mich.  8  Jac. 

8.  A  manor  in  reputation,  which  Is  not  a  manor  in  truth,  does  cro.  E. 
Wt-pafs  by  the  name  of  a  manor  in  a  fine  or  recovery  \  for  they  514.707. 

E  2  arc  "Pallet  V. 
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Mallet.—  arc  grounded  on  original  writs,  which  ou^ht  to  be  certain,  and  itof 
dcnu  *^7b'^  to  be  taken  by  intendment.  But  otherwije  of  a  grant  ♦  or  feoffment  ^ 
•Ibi.  Feoff-  for  there  the  intent  of  the  parties  Ihall  help  it*  Noy  7.  Johnfon  v« 
ment  de       Heydon. 

terre, 

pi.  14.  cites  2X  H.  6.  39.  SaviL  113.  Thetford's  cafe.— A  manor  in  reputation  only 
\f\\i  pafe  by  the  name  of  a  manor,  though  not  demandible  bjr  it.  Lat  63.  in  cafe  of  Hems  ▼. 
Stroud.—^  A  recovery  is  fuffered  of  a  manor,  and  all  lands  parcel,  or  reputed  parcel ;  Hide 
Ch.  J,  Pafch.  16  Car.  2.  delivered  the  opinion  of  the  court,  that  the  lundi  refuted f>atcd pt>J[ed  by 
the  recovery  as  well  as  the  others  ;  and  faidT©  they  would  m  a  co»iveyancey  or  in  the  cafe  of  the  King  ; 
for  he  had  made  grants  of  the  manor  of  Sc  James's,  which  is  only  a  manor  in  reputation. 
Lev.  27.  28.  B.  R.  Thinne  v.  Thinne*  S.  C.  adjudged  accordingly.  VenL  51.  and  Sid.  190. 

9.  A.  having  three  acres  in  a  place  called  Broad,  has  another 

piece  of  land  feparate  by  a  hedge  from  it,  but  adjoining  to  the 

(aid  three  acres,  and  this  had  been  fo  feparated  for  40  years,  but 

anciently  had  been  part  of  Broad,  and  of  late  the  hedge  was  taken 

down^  and  it  was  laid  to  .the  three  acres;  then  A.  makes  z  feoffment 

of  the  three  acres  in  Broad,  and  adds  thefe  words,  (be  it  more  or  lefs)' 

and  it  was  held,  that  the  parcel  once  feparate,  though  it  had  been 

annexed  now  10  or  20  years,  (hall  not  pafs^by  this  conveyance, 

becaufe  this  may  have  gained  another  name  during  the  feparation* 

Clayt.  46.  Rufhworth's  cafe. 

le.  207.  S-        io«  If  the  manor  of  D.  be  holden  of  the  manor  of  S.  and  to  the 

P.  Long  V.    manor  of  D.  as  an  advowfon  appendant,  and  that  the  manor  of  Dm 

Hemmings,  ^^^  efcheated  to  the  manor  of  S.  fo  that  the  demefnes  of  one  is 

become  parcel  of  the  demefnes  of  the  other;  yet  the  advowfon 

(hall  be  ftill  faid  appendant  to  the  manor  of  D.  as  it  was  at  firft. 

And   the  manor  of  D.  fhall  continue  in  reputation  a  manor  in 

refpcft  of  fuch  things   as  are  appendant  thereunto.      Dod,  of 

Adv.  28. 

falm.  376.        II.  A  little  time,  (viz.  two  years)  is  fufficient  for  the  gaining  a 

If  there  are   reputation  of  lands,  being  parcel  of  a  manor,  in  chancery,  Pafch. 

toerforce"    9  Car.  Cro.  Car.  308.  Simmonds  v.  Green. 

the  reputation.  Trin.  21  Jac.  B.  R.  Loftes  v.  Barkcr.—i  Roll.  R,  347.  S.  C— 6  Rep.  65.  Ix. 
Sir  Mojle  Finch's  cafe. 

12.  Bargain  and  fale  of  a  manor^  &c.  and^all  that  his  chafe  ofW, 
with  all  profits,  &c.  thereunto  belonging,  or  have  been  ufed,  &c» 
-.  as  parcel,  or  reputed  or  known,  or  as  part  or  member  thereofl 

L  43  J  Adjudged  that  though  tt;Wf  lying  adjacent  thereto  did  not  pak 'by 
thefe  words  (all  that  his  chafe  of  W.)  yet  it  pafled  by  the  enfuing 
words  Y«r  reputedyf^c.)  there  being  fufficient  proof  to  ground  a 
reputation  upon,  viz.  That  the  deer  ufed  to  browfe,  and  the  keeper 
had  his  walk  there  for  60  years.  2  Sid.  l.  Mich.  1657.  B.  R« 
Dodfworth's  cafe. 


(E.  2)     Time.    At  what  Time  a  Grant  may  be 

made. 

X.  'T^  HE  marjhall  of  fee  in  B.  R.  may  grant  over  his  office  to 
^    another  j^r  life^  but^  after fucb  grant  he  cannot  grant  to  the 

grantee 
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grantee  to  make  a  deputy :  and  fo  it  feems,  that  ifthe  authority  be  not 
given  in  tbefirft  granty  to  exercife  by  him  or  by  his  fuiEcient  deputy^ 
he  cannot  grant  it  after;  quaere  as  to  the  firft.  Br.  Grants,  pi.  6i. 
cites  39  H.  6.  34. 

2.  If  there  is  mayor  and  commonalty  of  D.  and  the  mayor  diesy  a 
grant  made  to  the  mayor  and  cotmnonalty  of  D.  is  void ;  becaufe  ^e 
body  politick,  which  is  capable,  is  not  compleat,  but  wants  the 
head.  Co.  Litt  264. 

3.  Goods  forfeited  ca^nnot  be  grsmted  he/ore  feifure,  Colc«  thought 
that  they  are  noc&>rfeited  before  feifure.  rafch.  12  Jac.  Roll.  R.  7. 
CuIIom  Betts,  &c.  v.  Sherman. 


(E.  3)    Void  by  Matter  Ex  poft  Fado. 

I.  A  Seifedin  right  of  M*  his  wife  of  a  reverfipn  infee^  expeSfant 
^^  *  on  an  eflate  for  life  of  f.  S.  granted  the  reverfion^  after  the 
death  of  J.  S.  to  W.  iJ.  for  life^  and  J.  S.  attorned,  and  then  Am 
died.  M.  granted  the  reverfion  to  B.  and  y.  S,  attorned,  and  after 
diedj  and  B.  entered.  The  grant  of  A.  to  W.  R.  was  void,  becaufe 
he  died  before  M.  and  alfo  before  J.  S.  the  tenant  for  life.  See 
Br.  Traverfe,  per,  &c.  pi.  233.  cites  10  £.  4.  8. 


(F)  What  Things  may  be  granted,  [In  reJpeSt  of 

the  ThingS\ 

[  I.  j\  Man  may  grant  a  deer  in  certain*    18  £.  4«  I4«  b.]  j,.  jy^^ 

&c.  pL  34* 
cites  18  £.4. 14. 

r  2.  A  right  of  a  term  cannot  be  granted.    D.  2  and  3  Ma.  A  *^.^^ 

110.  72.  J  inaction 

which  cawiftt  be  fold  nor  ^sf^x\^^  by  the  law.    Arj.  And.  7T A  right  or /i//«  e/«/ry 

cannot  be  transferred.    Arg.  Show  378.  -A  rii;ht  (hall  not  pafs  by  way  of  grant,  ufdtji  by 

€xt'mi»i/hmaitf  Uz,   and  by  rclcafe  it  may  be  extinguilhcd.    Perjt.  S.  85.  cites  ax  £.4.2.  6 
H.  7. 8. 

[  3.  If  a  man  ha?  a  rentfervice  or  rent  charge  he  may  grant  over  So  he  xnay 
part  of  the  rent^  and  it  fhall  be  good  if  the  tenant  attornes,  9  H.  ^^j^lmf 'it- 

w#  I3«J  *  toniment. 

Cro.  E.  651.  Ards  v.  Watkins, 

[  4.  Grantee  of  a  next  prefentation  may  grant  it  over.    7  H  4. 
34-  b.  36.  b.  adjudged.  ] 

[5,  ThcfA«r<A*«/^g'W^»bythc2i  H.  8.  of  p^ralitics,  the  [  44  ] 
prefentation  is  not  grantable.   D.  3    Ma.  129.  66.  24  E.  3.  30.  5  ,^^^  ,,^ 
adjudged.  ]  pi.  66. 

A|jrd  V.  Bi(hop  of  Pcterbnrgh  &  Denton.— -A  ia^e  cannot  be  granted  over  as  a  grant  of  a  next 

hkfdivah  a  church,  neither  before  it  falls,  nor  after.  Hob.  154.  Colt  it  Glover  v.  the  bifhop  of 

**  £3  Coveuuy. 


44  ^ranW» 

C6Ventr}^  *  The  fame  Inw  Is  if  it  be  any  otherwif^  void.    See  D«  26.  |>t.  165.        ti^*  b.  pU 

66.— 282.  b.  pi.  28.-*— For  it  is  a  thing;  in  adlion  and  privity,  and  veiled  id  the  perfonof 
the  grantor.  Jenk,  236.  pi.  13. 

Tbirfgi  in  [6.  Chofe  en  a£2ion  is  not  grantable  over,    21  E.  4. 84.  ] 

ot^ion  can- 
not be  granted  but  to  hin\  that  has  the  poff^Jpon^  and  that  by  rdtaje  or  confrtnation.   'Fin.  Law,  8vo- 
10;.— S.  P.  *■  10  Rep.  48. 

Though  a         [  7*  -^J  z, contra^  is  not  grantable,    21  £.  4.  84.  ] 

thing  in 
,  a^on  cannot  be  transferred  over,  nor  dcvifed,  yet  a  contra^,  which  arifetfrom  mn  interefl  in  land, 
or  which  is  an  iatereft,  may  be  well  transferred  over ;  per  Popham.    Mich.  40  &  41  £liz« 
Cro.  E.  638.  in  cafe  of  Ards  v.  Waikins.— — Cro.  E.  651. 

Jenk.  »36.         [  8.  An  obligation  is  not  grantable;     21  £•  4«  84.  ] 
pi.  13. 

z  Roll-  31.       ,[  9.  Charters  are  not  grantable  without  the  land.    Contra  lO  H, 

Faits(A.        6.  20.b.  1 

a)  pl-  3- 

cites  S.  C.  contra. 

An  annuity  [  10.  An  annuity  for  life  is  not  grantable  over,  21  £.  4.  43.  b.  22 
'"^y  ^"^^        E.  4.  6.  ] 

granted  ^         •* 

over  though  it  cL.:r^'  the  per  Jon  and  n§t  the  I^nJ^  if  it  be  ^ennaliy  granted^  or  be  by  prefciiptidn ;  contrary  of 
an  annuity,  gr?.?Ucd  ffrocorcihoimf^endcndo^  per  Catelby  J.  Br.  Grants,  pi.  1-8.  cites  21  £.  4.  20.— • 
j4*inuity  pio  comiiio  tnfnuicftiio  for  term  of  life  of  the  grantor  may  be  granted  over.     Hct.  80.  Hill. 

3  Car.  C.  B.  Gcrrar*.'.  v.  Boden. Perk.  S.  87.  Quxre-— So  if  it  was  pro  confilio  imf>enfo. 

Mo,  6.  Trin.  3  E.  6.  Baker  v.  Broke.—— — pi.  65.  S.  P.  but  no  judgment.— But  not,  if  it  benoc 
granted  to  him  aud  his  affignes.  D.  1.  b.  Marg.  D.  i.  cites  21  £.  4.  83.  b.  Quxre  de  ceo.  36 
ACL  3»    ■  Perk.  S.  loi*  S.  P.  and  makes  a  quxre^  even  if  the  word  alliens  bad  beeu 

added* 

•Itfeems  [  II*  But  *  annuity  in  fee  Is  grantable.  21  £.  4.  43.  b.  41  E« 
itmayweU  j.  27.  b.  ^ecaufe  it  fhall  delcend*  3  H^  4.  8.  by  the  King, 
ove?^?>*^    Grantee  of  a  common  ofpajlurem^y  grant  it  over.  7  H.  4.  36.  b.  J 

U  is  not  mtrely  a  chofe  a%^  n^nti,  but  is  mixt  with  realty,  for  if  it  be  granted  in  fee,  it  may  defcend 
to  the  heir,  contrary  of  a  tUbu    Br.  Grants,  pi.  109.  cites  21  £.  4.  93.  S.  P.  per  Aikue 

J.  quod  nemo  negaVit.  But  Brook  fays,  quaere,  if  it  be  not  but  a  chofe  en  action.  Bi.  Deputy, 
pi.  6.  cites  19  H.  6.  42. — Br.  Annuities,  pi.  19.  cites  S.  C.  S.  P.  by  the  beft  opinion.  Br. 
Deputy,  pi.  15.  cites  21  E.  4.  20<»  S.  P.  Perk.  S.,87.  cites  S.  C,  But  fats,  Quaere;  for  I  ho 
grantee  has  not  any  remedy  to  have  it,  hut  ly  way  of  a^ion,  S.  P.  Br.  Annuity,  pi.  8«  cites  41  E. 
^.  27.  ■  S.P.  per  Thorp,  but  Belk.  contra.  For  it  is  only  a  chofe  en  adlion,  as  debt* 
Br.  Deputy;  pi*  2.  cites  S.C. 

S.P*  Br.         [  12.  A   corcdie  uncertain  is   not   grantable   to  fever aL    8  E. 

Grants,  pi.    4.  17.] 

109.  cites       1"     /    J 

21  E.  4.  9.  S.  P.  unlefs  it  be  granted  to  him  and  his  affigns.  D.  i?  b.  Marg.. 

pi.  I. 

S.  P.  Br.  [13,  But  otherwife  it  is  of  a  corodie  certain^    8  £.  4.  17.  ] 

Grants,  pi. 

109.  cites  21  E.  4.  9.  S.  P*  Br.  Deputy,  pL  15.  cites  ai  E.  4.  20.  per  ColoiCd  ■■         S.  P« 

D.  I*  b.  Marg.  pi.  i. 

tTniefs  the        [  j^,  A  cofody    uncertain   is  not   grantable  over ;   for    per* 

hZ^l^Lis*  adventure,    grantee  will   have    more    fuftenance  than    grantor. 

afl^'u  21  £.  4.  43.  b.  Ciu-ia.  22  £.  4,  6.  and  tofeveral  8  £•  4.  17. 

Pel  \-.  s.  Curia.  ] 
103. 

— ^'-■■^       [  *iS*  A  common  fans  number  in  fee  is  grantable  tQ  another*    21 
^^'_^^\  E.  4.  84.  For  the  wo^d  heirs  implies  ajftgnees.  ] 

"""^"^"^  [16.  Bur 


f  i6.  But  common  for  lift  or  yearsj  without  number,  is  not  ^a.'gnntec, 
rranCiWc;  for  it  may  be  a  prejudice  to  the  tenant  of  the  land,  of  common 
8  E.  4.  17.  b«t  qutere.  3  ■  l^?"™^' 

c^t^ii/t,  or  of  anadvowfon,  or  of  a  villain,  or  rent,  or  the  like,  may  grant  the  fame  over,  notwich* 
ftanJing  the  grant  be  not  to  him  and  hi<;  allignsy  unlcfs  there  be  a  ff>eciai  frvvifo  in  the  grant* 
that  he  ought  not  fo  to  do,  &c.  PerJK.  S.  103. 

[17  Ejf overs  uncertain^  that  is  to  fay,  fo  much  as  I  will  ufe  in  Perk.  S. 
my  chimney,  are  not  grantable  over.  22  E.  4.  6.  ]  s°p  "iT" 

Grants^  pi.  109.  cites  21  £.  4. 9* 

[18.  [If]  I  grant  my  horfe  to  you  to  ride  to  Tork  you  cannot  s.p.  Br. 
grant  it  to  another.  22  E.  4.  6.  ]  l^^ll^^ 

cites  32  £.  4.  5« 

fig.  A  kafi  at  will  is  not  grantable  over,  22  E.  4.  6.  ]  ?.?.  For 

eflate.  Br.  Gi-ants,  pi.  158'  cites  27  H.  6.  3. 

[  [19.]  Grantee  of  away  for  life  upon  my  land  cannot  grant  it  S.P.Br, 
over.  7  H.  4.  36.  b.  ]  J^^^tii- 

1 2  H,  7. 25.  ^..^o  of  a  tvay  ai>pfndir»t ;  for  none  cm  have  the  profit  of  fnch  >vay  but  he  who  bat 
the  laiid  to  which  fuch  way  is  appenuint.    Br,  Grams,  pi.  1 30.  cites  5  H.  7. 7. 

f  20.  If  the  King  grants  a  warren  to  another  and  his  heirs^  in 
his  manor ^  the  grantee  may  grant  the  manor  with  the  warren  over 
to  another  in  fee;  for  this  liberty  inharet  folol^  jolum  fequitur.  21 
E.  1.  Libro  Parliament.  47.  b.  agreed.  ] 

[21.  So  if  the  King  grants  to  another  and  his  heirs,  in  certain 
manors  or  vills,  a  fair  or  market^  the  grantee  may  grant  over  the 
manors  or  vills  with  the  fair  or  market.  Dubitatur.  21  E.  I. 
Liber  Parliamentorum.  47.  b.  ] 

22.  A  man  may  have  a  hundred  hy  prefcripiion  in  grofs^  but  he  ^/;  ^'■^"- 
cannot  grant  it  over,  no  more  than  of  other  franchifes^  which  the  ^g]  ^^^  * 
King  grants,  the  grantee  cannot  grant  them  over.     Qi.iaere  inde.  s.  C 
Br.  Grants,  pi.  176.  cites  6  E.  2-   For  it  is  admitted  32  H.  &•  24.    . 

that  warren  may  be  granted  over.    Br.  ibid.  pi.  1 44. 

23.  The  lord  granted  for  himfelf  and  his  heirs,  to  his  tenant^  S.P.  ibid. 
who  held  in  chivalry,  that  he  nOr  his  heirs  Jhall  not  take  ward  of  the  P^-^53«ctei 
defendant^  nor  of  hts  heirs^  and  a  good  grant,  and  the  tenant  may    ^ 

by  this  re-hutt  the  lord  hy  way  of  plea,  Br.  Grants,  pi.  175. 

24.  If  a  man  feifed  of  land,  leajes  the  feme^^r  ///>,  the  remainder 
fo  the  right  heirs  of  J.  5.  who  is  livings   this    remainder   takes  • 
efFeft   prcfently,   but  is  in  no  perfon   to  grant,  becaufe  it  is  in 
abeyance^  viz.  in  the  confideration  of  the  law,  &c.  Perk.  S.  87.  cites 

^^  E.  3.  87. 

25.  It  was  agreed,  that  he  in  reverjion  in  tail  may  grant  his 
reverfion  over,  and  if  the  tenant  in  tail  attorns^  this  is  good,  and 
it  fliall  pafej  per  Finch.  J,  clearly,  which  Belk.  who  was  of 
counfel  againft  the  fine  denied.  Br.  Tail  and  Dohes^  &c.  pi.  5.  cites 

43  E-  3-29. 

26.  A  man  may  grant  to  his  lord  to  diflrain  for  his  rent^  by 
iriuch  he  ho)ds  of  him;)  fcilicet,  todtftrain  for  the  fame  in  other  landsy 

E  4  which 
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which  is  not  held  of  the  fame  lord;  and  if  the  lord  be  an  abbots 

this  is  not  mortmain ;  for  he  (ball  not  have  more  rent  than  he  had 

before ;  but  he  has  a  dtilrefs  more  than  he  had  before.    Br,  Grants, 

pi.  131.  ?ites  9  H.  6.  9. 
^mdmf  ^7'  -^  ^^^  cannot  make  a  good  grant,  unlefs  the  thing  be  in 

bahet.  Vid.     him  at  the  time  of  the  grant ;  as  if  I  grant  to  you,  that  if  you  make 
Maxims.       to  me  an  obligation,  it  ihali  be  void,  and  afterwards,  you  make  to 

me  an  obligation,  the  obligation  is  good,  and  the  grant  is  void; 

per  Fortefcue,  to  vi^hich  Fray  agreed,  and  none  denied.  Br.  Grants, 

pi.  40.  cites  19  H.  6.  62. 

28.  But  by  Markham.  If  i  grant  to  my  tenant^  that  he  /hall  not 
i^  impeached  of  wafl^   or  that  he  {hall  not  be  punijhed  by  cejfavit^ 

I  4^  J  *^^s  is  a  good  grant,  and  the  tenant  may  rebutt  by  it,  and  (hall 
not  be  put  to  his  virrit  of  covenant,  which  two  others  agreed.  Br. 
Gr^ts,   pi.  40.  cites  19  H.  6.  62.  ' 

29.  It  was  agreed,  that  where  rent  is  referved  for  equality  of 
partition,  that  the  coparcener  may  grant  it  over,  and  the  grants 
may  diftrain.    Br.  Grants,  pi.  41.  cites  21  H.  6.  11, 12. 

•  Common  30.  ♦  Common  appendant  cannot  be  grai^ted  over,  nor  made  in 

^tmJ^  grofs.    Otherwife  off  common  appurtenanty2Lnd  advowfon  appendant  i 

cannot,  'by  lor  none  can  have  the  profit  of  fuch  common  but  he  who  has  the 

grantor  land  to  which  fuch  common  is  appendant    Br.  Grants,  pi.  130. 

tt'^!^  cites  5  H.  7.  7. 

from  the  land  to  which  it  is  appendant,  if  it  be  in  effe.  Perk.  S.  104,.— f  S.  P.  Br.  Grants,  pi. 
I  op.  cites  21  £.4-  9. — Soli  fkjjurg  is  grantable  over  at  this  day.  i  Mod.  75.  Mich.  2zCar.  2.  la 
caic  of  Hoficins  v.  Robins. 

31.  If  a  trefpajfor  takes  my  goodsy  I  may  releafe  them  to  him,  but 
not  give  them  to  him,  for  be  hath  a  right  to  them,  but  not  apropertj 
in  diem;  per  Brian  J.  Br.  Done,  &c.  pi.  24.  cites  6  H.  7.  9. 
^oofa  32.  Trefpafs  oi  chafmg  in  his  parky  and  killing  and  carrying 

^^^u^^^tTm  ^"^^y  ^*^  ^^^^'^  ^^  defendant  juftified  by  licence  given  to  J.  S. 
Ibo^i^io  cat  his  mafter,  by  which  he  as  ifervaut  to  the  faid  J.  S.  and  by 
and  drink ;  his  command,  entered,  and  did  the  trefpafb,  &c.  And  per  Keble, 
bi'*  ^"t cd  '^^^'^^^  ^^^  "^^  extend  but  to  him  to  whom  it  is  given,  and  * 
ove^-.  iWd.  cannot  be  granted  over ;  for  licence  is  only  at  pleafure,  Br, 
*— •3.  P.    Licences,  pi.  10.  cites  12  H.  7.  25. 

Arg.  Bridg. 

115.  cites  18  £•  4*  14-  and  Dyer  34  H.  S Br.  Licence,  pi.  25. 

The  poffef-  30,  The  King  creates  a  man  a  duke,  and  gives  him  20/.  annuity^ 
nexed  10  P^  maintenance  of  his  dtgmtyy  he  cannot  give  this  to  another; 
the  duke-  for  it  is  incident  to  his  dignity.  D.  2.  Mich.  6  H.  8.  in  cafe  of 
dom  are      Oliver  v.  Emfonne. 

not  tranf- 

ferrable  over  but  by  fpecial  a6l  of  parliament.   Arg.  Godbolt.  397.  Pafch.  3  Car.  in  cafe  of 

Whi:tie  V.  Wefton. 

cannot  be      Mich.  29  and  30  tliz.  m  cafe  of  Caaee  v.  Oliver. 

eranted  to  any,  nor  by  any,  for  it  is  not  in  auy  perfon  in  the  world  during  the  fofpenfe.  Br. 
Grants,  pi.  173  cites  16  H.  7. 4. 

^^*^**bc  ^^'  Election  cannot  be  transferred   to  the  prejudice  of  another 

"auH^crrtd    P^'''^"  i  as  if  a  rent  de  novo  be  granted  to  the  father  .in  fee,  who 

dies 


dies  before  ele£Hon,  the  heir  cannot  make  it  an  annuity  to  defeat  to  another, 
the  dower  of  the  wife.  Mich,  ao  and  30  Eliz.  3  Le.  154.  in  gzSe  P*""  Dodt^ 
of  Cadcc  V.  Oliver.  [H'Jd'^ 

130.  Cites 
...  •  Bullock's  cafe.       ■        Mo. 86. Bullock v,  Buir^ctL  S.C. 

36-  If  tithes  are  granted  by  way  of  intereji  to  the  owner  of 
the  land  for  life  by  deed,  he  may  grant  them  over  j  but  not  if  the 
grant  is  by  way  ofdifcharge  only.  For  this  is  a  privilege  annexed 
to  the  land.     Tnn.  6  Jac.  Yelv.  131.  Edmonds  v.  BooSi. 

37.  Grant  by  deed  of  all  my  trees  within  my  Tnanor  of  Z).  t9 
dm  and  his  heirs  \  the  grantee  (hall  have  inheritance  in  them 
without  livery  and  feifin.  11  Rep.  49.  b.  Mich.  12  Jac.  in 
Liford's  cafe. 

38.  Faunderjhip  not  grantable.  11  Rep.  77.  Pafch.  13  Jac.  ia 
cafe  of  Magdalen  College. 

39.  By  the  grant  of  a  manor,  cum  pertinentiis,  the  court 
baron  pajjes ;  fo^  it  is  an  incident  infeparable  from  a  manor ;  and 
a'man  cannot  grant  his  court.  But  he  may  grant  the  profits  of  his 
court.  7Vin.  13  Jac.  Brownl.  175.  Brown  v.  Goldfnlith. 

40-  A  writ  of  error  is  a  chofe  en  adiion,  and  not  transferrable  F   4.7  1 
over,  Arg.  Godb.   378.  Pafch.  3  Car.  in  Brooker's  cafe,  cites  3  '^ 

Rep.  Marquifs  of  Winchefter's  cafe,  and  i  Rep.  Albany's  cafe. 

41.  If  A.  grants  ihz  JlewardflAp  of  the  manor  of  D,  to  B.  and  his 
beirsy  B.  cannot  grant  it  over ;  fo  of  a  bailywick.   Arg,  Het.  8o, 

42.  A  relief  \%  not  grantable  over.  Jenk.  236.  in  pL  13. 

43.  So  of  arrears  of  rent.   Jenk.  236.  in  pi.  13.  S.  p.  Ri^m». 

tox.  Mich* 
22  Car.  2.  Guillitms  v.Muoniogton* 

44.  Leafe  is  of  a  houfe  excepting  a  chamber  pro  ufu  fuo  propria  t^ 
ficcupativnei  he  may  aifign.  Vent.  87.  Trin.  22  Car.  2.  in  cafe  of 
Wiifon  V.  Armourer.  cites  i^And.  J29. 

45.  Conufee  cannot  ailign  his  intereft  after  extent  and  liberate^ 
if  conufor  continues  in  poffcjfion  ;  for  by  this,  cpnufee's  eftate  is  turned 
to  a  right.  Trin.  ^  VV.  &  M.  B.  R.  2  Salk.  563.  Hammond  v. 
Wood. 


(G)  Chofcs  en  Adion. 

[i*     jj  Debt  which  Ihavp  by  obligation  czsinot  be  granted  over,  Perk.  S.  86, 
*"  becaufe  it  is  a  chofe  en  a&ion.  ] 
[2.  If  -//.  he  hound  to  B.  in  26  L  B.  may  give  and  deliver  this  *S.P,  and 
Migation  to  ajiranger^  and  the  ftranger  may  juftify  the  detaining  of  ^^  ""X '^« 
the  obligation  by  this  gift  againft  the  obligee ;  for  though  the  debt  Sher  who" 
cannot  be  granted  over,  yet  the  *  parchment  may.  j  may  cancel 

and  ufe  the 
fane  at  his  pleafure.  Co.  Litt.  2^2.  b.— — But  fuch  donee  cannot  brins  an  afUpa  thereupon  in 
(he  name  of  the  donee.    Perk.  S.  86. 

[  3.  If  an  obligee  makes  two  executor s^  and  dies,  and  one  executor  Cro.  E  478, 
gives  and  delivers  the  obligation  to  a  Jlranger  injatisfa^ion  of  a  debt  ^^^* 
r  wbifb 
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^hlcb  he  hinfelf  &Wfs  to  hiffL,  and  dies ;  tbough  liie  debt  de^  not 
pafe  by  this  to  him,  yet  the  parchment  paiTes,  and  the  donee  of  it 
may  juftify  the  detaining  of  it  in  a  detinue  brought  by  thejurtnving 
executor  $  for  the  one  executor  has  as  full  power  as  both.  Mich. 
38  &  39  El.  B.  R.  adjudged  between  Kelfick  and  NichoUbn.  } 

[4.  So  a,  baron  J  P^JPJP^  rf  ^»  obligation  in  right  rfihefenK,  may 
give  it  to  a  ftranger  and  the  donee  may  juftify  the  detaining  of  it 
againft  the  feme  after  the  death  of  the  baron.  Mich.  38^  &  39  £1. 
B.  R.  per  Fennor.  ] 

5.  If  a  dijfeifee  of  land  grants  his  right  unto  a  ftranger,  h  is 
nothing  worth,  but  if  he  releafes  all  his  right  unto  the  difl'eifor  it  is 
good  if  it  be  by  deed ;  and  if  he  confirms  the  eftate  of  the  diiTeiibr^ 
the  confirmation  is  good.    Perk.  S.  86. 

6.  Right  in  aftion  fhall  not  be  transferred  by  aSf  in  law ;  as 
lord  by  ^cheaty  or  lord  of  villein,  (hall  not  have  chofes  en  action. 
10  Rep.  48.  Mich.  10  Jac.  in  Lampet's  cafe. 

7.  Liberty  to  dig  for  coalsy  quaere  if  grantable  over  by  lefiec. 
Lat.  189.  Hill  2  Car.  Goderick  v.  Gafcoyne. 

8.  A  kafe  is  not  afBgnable  without  a  writing  figned  by  the 
parties  by  the  flatute  of  frauds.  Trin.  2  Annae,  3  Salk.  171. 
Queen  V.  Goddard, 

(H)    Things  of  Truft. 

t.  P.  Ow.  [i,  ^UARDIANjn  focage  may  grant  the  wardjbip  over  to 
ifliip";^*  .  another.  17  £.'3.  42.  b.  26  £.  3,  65.  Com.  293.  b* 
alias  Shop-    admitted.    Ofborn  v.  Garden  and  Joy.  ] 

land  V.  Rider. 

Co   -1       [2,  But  fttch  grant  Ihall  not  be  effe^ual  after  the  death  <f  the 
T"      J  grantor ^i  becaufe  by  die  law  of  nature  it  belongs  to  the  neareft  of  the 
blood.    Com.  ^93.  b.  Contra  26  £.  3. 65.  b.  admitted.  ] 
P»/the  3.  Office  of  truft  cannot  be  granted  over  by  the  grantee,  unkf$ 

^™ffice^of  ''  heftbiet  ajfignatis  fuis.     Br.  Deputy,  pi.  9.  cites  li  £.  4.  z. 

•  pjrkcr  may  grant  it  over ;  for  this  is  not  fuch  Inift.    Ibid.  But  office  of  the  ihamherJc:n 

cf  the  Exc'^' fiery  is  an  office  of  truft;  for  he  keeps^  the  records  of  the  king.  Ibid— •Br. 
CraiitS)  pi.  loS.  cites  21  £.4.  2c.  contra, that  an  officer,  as  parktryfit'ofardy  and  fuch  like,  cannot 
grant  fuch  offices  over,  for  it  is  of  truft,  and  muft  be  done  in  perfoo.— — Br.  Deputy,  pk  15. 
^tes  S.  C.  per  Pigot  and  Catefby. 

*  Br.  4,  Office  offilaxer  is  not  grantable  or  affignable  over ;  becaufe 

Grants,  pi.  j^  jg  ^g^^^  ^f  ^^^n  r^^-^^  ^g  ||  g^  j^  j,  .  jo.— nor  office  of  • 
100.  cites  1^  1  r  /         r 

*i  E.  4  93-   carver  at  my  table  ut  fupra. 

5.  Powers  are  not  transferrable  over.     Arg.  Mo.  520. 

6.  Things  annexed  to  the  perfon  cannot  be  transferred,  nor 

executed  by  another  j  a$  arbitrement^  fuii  at  courts  homage^  fi^l^  \ 

Arg.  and  he  alfo  agreed  that  tenant  for  life^  with  power  to  make  leafes^ 

cannot  make  livery  by  attorney ;  nor  executors  that  have  power  /• 

fell  \  but  vi^here  they  have  intereft  it  is  otherwife.    Arg.  2.  Roll.  R, 

393.  Mich.  21  Jac.  B.  R.  incafe  of  Warner  v.  Hargrave*^-— 
cites  9  Rep.  Combes's  cafe. 

7.  Trvft  of  a  pojjibility  is  aflignable  or  declarable,  HilL  13  & 
14  Cut  2,  1  Chan,  Cafes  8,  Goring  v,  Bi?k;erftaff, 

*•  ThQ 


8.  The  Lord  Keeper  cannot  delegate  bis  jurifdiffton  to  another, 
as  by  referring  a  matter  in  judgment  before  him  to  another.  Hill. 
19  Car.  2.  Arg.  Chan.  Cafes.  96.  in  cafe  of  Thomas  v.  Porter  and 
die  Biihop  of  Worcefter. 


(H.  2)  What  is  a  good  Grant,  in  Refped  of  the 

Manner. 

I.  ¥  F  the  debtor  grants  t9  the  creditor  to  levy  his  debt  upon  his 

*  land  in  D,  and  C  yet  he  cannot  levy  it;  per  Belknape,  which    . 
vm  not  denied ;  by  which  the  defendant  concluded,  and  fo  he  owed 
nothing.     Br.  Grants,  pi.  15.  cites  41  £.  3,  7. 

2.  A.  by  indenture  inroUed  bargains  and  fells  land  to  B.  with  a 
way  over  other  land\  the  grant  of  the  way  is  not  good;  for  nothiig 
but  the  ufes  pafs  by  the  deed,  and  there  cannot  be  a  ufe  of  a  thii^ 
which  is  net  in  effe  I  2&  ?i  way,  common,  &c«  which  are  newly  created\ 
and  till  they  are  created  no  ufe  can  arife  by  bargain  and  fide 
Mich.  5  Jac  Cro.  J.  190.  Bewdly  v.  Brooks. 


(H.  3)  Good*     In  refpedl  of  the  Manner.  Jomt  or 

feveraL 


I.  'TpHERE  muft  always  be  one  named  in  the  beginning  of  the 
^     grant  who  may  uke  by  force  of  the  grant,  otherwife  the 
mnt  is  nothing  worth.     Perk.  S.  52.  cites  10  £.  3.  45.  Mich.  27 
E.3.87.  32  H.  6.  9.  Trin.  i  H.  7.  31. 

2.  If  the  king  has  a  corody  of  fo  many  loaves^  andfo  many  gallons  S»  of  a  m. 
rfaUj  ice.  to  which  one  man  ujed  to  be  prefented\  yet  when  this  is  T^y^^^fit 
void  he  may  grant  it  to  Q.  or  20  men ;  for  this  is  certain,  and  they  ^JttjU^t 
ihall  have  no  more  than  the  certainty  \  per  all  the  juftices.  Br.  certain/or 
Grants,  pi.  95.  cites  8  E.  4.  17-  t°,'°^;  ^ 

granted  to  %o  men ;  Buf  c  contra  of  a  corody  to  ft  at  the  table  every  day  in  the  hall,  this  cannot  b« 
fraoied,  onlefs  to  one  only ;  per  all  the  juftices.    Br.  Grants,  pi.  95.  cites  8  £.  4. 17. 


(H.  4)  Uncertain  Grant  made  good  by  Relation,     f  4.0  1 

|.  'T^  HERE  is  a  difference^  where  a  thing  is  wicertain,  to 
^    which  a  certainty  is  added^  and  where  it  is  certain.     See 
n.  C.  191.  b.  Wrotefly  v.  Adams. 

2.  If  I  have  2  manors  ofD,  and  I  levy  zfine  of  the  manor  of  D, 
tirctanAances  may  be  given  in  evidence  to  prove  what  manor  I 
intcndedy  a<  appears  12  H.  7.  7.  PI,  C.  85.  b,  in  cafe  of  Partridge 
V*  Strange. 

3.  A. 
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3.  A.  kafes  to  B, /»r  fo  many  years  as  y*  S^Jball  nanu\  thotr^ 

by  the  naming  the  leafe  will  be  good,  yet  fuch  naming  mu/i  be  in 

A^U  life  time ;  becaufe  the  intereft  ought  to  pafs  out  of  the  lefibr 

during   his  life  time,  and  the   deed  have  its  perfe&ton.     Arg« 

Godb.  25.  Trin.  26  Eliz.  in  Savill  and  Cordell's  cafe,  cites 

D.  273. 

St  nvedi        4,  Grant  to  B.  of  defame  rent  out  of  my  !and>  as  J.  S.  has  in 

^"^'  d  h  ^*^  ^^*  **  ^  S^^  grant,  without  particular  mention  of  the 

fl^^mt  to  rc"^  i  *"^  y^^  ^^  r^"^  ^^^  ^  granted  without  deed.     Arg.  Mo. 

one  »nd  his  379.  Mich.  36  &  37  Eliz.  in  Perrot's  cafe. 

hein  ai  ih<  .  ' 

tenant  for  Ife  has  granted,  this  \s  a  good  grant  of  fuch  rent  newly  to  commence  after  the  deceaf* 
of  the  tenait  for  life.  Arg.  Mo.  379.  Mich.  36  &  37  Eliz.  in  Pcnot'scafc.—— cites  14  E.  3. 
«...  and  *«6  AfT.  pi.  •  •  •  • 

G.  Equ.  R.  5.  A.  having  power  to  make  a  jointure  of  $00  /.  per  ann.  cove- 
160.  Pafch.  jjjj^fg  jjy  marriage  articles  to  fettle  500 1.  per  ann.  and  afterwards 
S.  C,  *  *  a  draught  of  a  fettlement  is  prepared,  in  which  lands  of  500  /. 
pr  ann.  are  fpecified,  but  A.  dies  before  the  fettlement  is  exe- 
oited ;  this  power  being  bound  by  the  articles,  the  very  draught 
£  a  fettlement  is  a  good  defignation  of  what  lands  Should  be  fettled, 
Old  a  determination  of  A.'s  election  to  raife  the  300  /.  per  ann. 
Dut  of  and  by  virtue  of  his  power.  Mich.  9  Geo.  9  Mod.  15, 
L»ady  Coventry  v.  Lord  Coventry. 


fH.  5)    Uncertain,   made  good  by  Eledlion,  and 
what  fhall  amount  to  fuch  Eledtion. 

^  if  a  roan  \.  /^  F  every  thing  uncertain,  which  is  given  or  granted,  eledioa 
grant  unLo       kJ  remains  to  him,  to  whofe  benefit  the  grant  or  gift  i^eas  made, 

^It^l^ge^  :o  make  the  fame  certain,  unlefs  it  be  in  fpecial  cafes.     I'erk.  S^ 

•r  40  J.  of  73.  cites  5  Ed.  3.  31* 


Tenc- 


charge,  I  Tcof  diilrain  for  which  of  thefe  rents  I  will,  but  I  (hall  not  have  both.   So  (hall  it  be 
if  rati  or  (t>mii0n  be  granted^  &c.    fefl^.  S.  74.  cites  9  £.  4.  39.     ii  £.  3.  Annuity  a^* 

2.  If  ^  feoffment  be  made  unto  a  man  of  two  acresy  viz.  of  one 
acre  in  tail,  and  of  the  tith^r  in  ffe^  and  doth  not  fliew  in  certain  ia . 
which  acre  the  feoffee  (hall  have  fee,  nor  in  which  acre  he  fhall 
have  an  eftate  tail,  and  a  precipe  is  brought  againft  the  feoiFee  of 
both  acres,  and  he  lofe  by  default,  and  afterwards  he  brings  a  writ 
of  right  of  one  acre,  and  that  i^  p4t  in  view,  and  brings  <^ubd  ei 
deforceat  of  the  other  acre,  and  that  is  put  in  view,  occ.  it  is  at 
the  determination  of  the  will  of  the  feoffee  in  which  acre  he  will 
have  fee,  and  in  which  acre  he  will  have  an  eftate  in  tail,  &c* 
Perk.  S.  75. 

3.  Bvt  if  a  man  feifcd  of  two  acres  leaje  them  for  life^  the  r/- 
mainder  of  one  acre  unto  a  femefole^  and  does  not  fhew  in  certain 
in  which  acre,  and  afterwards  the  woman  takes  hufband,  the 
tenant  for  life  dies^  and  the  hujband  enters  into  one  acre,  and  thereof 
doth  enfeon  a  ftranger  by  metes  and  bounds,  and  dieth ;  now  ilie 
\Yife  (hall  not  enter  into  the  other  acre  and  choofe  \  for  that  it  was 


^tr  folly  W  take  fuch  a  hulband,  who  would  do  fuch  an  a£i  when 
the  remainder  fell,  for  as  much  as  the  title  to  the  remainder  did 
begin  by  the  grant,  which  was  before  the  marriage,  &c.  Perk, 
S.76. 

(H.  6)    What  fhall  be  faid  a  good  Gfant,  and  irh-  [  50  ] 

mediate  or,  *  in  Futuro.  *  see  (k. 

a)  pi.  3, 10  ;• 

I.  T  F  a  releafe  be  made  of  all  rights  title,  &c.  which  I  have  Tho"gH 
^  vel,  quovis  modo  habere  potero  y  thefe  laft  words. are  void  ii  Jj*'^^^ 
law ;  for  no  right  can  pafs  by  a  releafe,  but  what  the  releifor  has  it  nieU,  y«c 
the  time  of  making  it,     Co.  Litt.  265.  a.  thwe  aie 

fome  ex- 
cepHons  to  the  role*  as  to  rolcafes  of  future  rights^  that  is,  in  fome  cafes  i  man  nuiy  rMifs  a 
fuf  ore  right,  though  by  the  bare  releafe  it  can  mifer  pafi'y  as  x  Inft.  265.  U  the  /on  dijf J fet  ih^ 
fathtfj  emd  Uifig  in  foffijfion  nuxkes  afcofftncnt  in  fee,  in  the  life  of  the  father  i  thougtl  no  right  or  ftaCS 
is  yet  defceoded  upon  him  from  his  father,  yet  this  feu^'ment  will  bar  him  of  this  future  pofthle 
right*  wUen  i£  <)oes  defcend.  But  this  is,  hecaufe  he  had  nmc  tixm  a  mere  right ;  for  he  had 
the  ^^Jfefin^  aod  therefore  might  make  a  legal  conveyance  thereof :  and  by  this  feoffineix  he 
4id  not  cunver  a  bare  right  only,  but  the  efiate  likewife*  So  iliat  the  feoffee  might  by  law  qeake 
a  fec^^icnenL  thereof,  and  by  implication,  upon  fuch  feoffment  and  livery,  all  future  right  o€ 
the  feoxfor  are  extinguifhcd ;  for  being  in  pojf'jpiM  and  mtivcying  the  land  iifelf,  he  conveys  allngbts 
mttendzng  thereon,  whether  />rif'nt  or  future.  But  yet  this  dots  nJ  bar  bis  hfir  at  law  ;  for  he  may 
enter  nocwiihdanding,  and  as  to  him,  the  right  is  not  abfolutely  extinguiihed,  though  at  the  timer 
time  the  £eo£fmeQC  is  good  agaitft  him  ih.rt  made  it*  Another  exception  is  in  the  cafe  >f  a 
J€9gmsm  wish  vfarrantyt  which  will  bar  a  future  ng]»r,  and  extends  even" to  bar  tbt  heir ;  butthatt 
Vi  to  avnd  circAty  of  aftioft;  for  if  the  heir  ftiould  recover  the  land  againft  his  father's  granee  % 
this  laodj  when  defcended*  would  be  aflets,  and  liable  to  the  warranty  ;  fo  that  it  exfingui/ks  hf 
'jtay  of  rebutter.  But  there  is  no  cafe  in  law,  that,  by  any  legal  conveyance  at  cosnmoa  lav^  a 
roan  could  convey  lands  that  he  had  «  ri^ht  to,  nf,r  was  in  pcjf  JJlon  thereof  at  the  time  0  th« 
conveyance;  per  Trevor  Ch,  J.  in  delivering  the  opinion  of  the  court.  Hill.  6  Annae>  (.  B. 
II  Mod*  151*  Archer  ?•  Bokeuham. 

2.  A.  granted  to  W.  N.  the  affice  of  mower  in  the  manor  ofD% 
and  to  take  20  quarters  of  corn  for  executing  the  faid  office y^r  his 
life 'yZnd  by  another  claufe  In  the  fame  deed^  it  was,  and  the  aforefaii 
Jl,  granted  to  the  feme  of  the  faid  W.  N.  the  afprefaid  office^  habend^ 
dfter  the  death  of  her  faid  hujband^  percipiend'  ad  totam  vitam  fuam 
ncut  pnedidus  vir  fuus  percepit  in  omnibus,  and  it  was  awarded  a 
good  grant,  and  thereof  the  feme,  after  the  death  of  her  hufband, 
might  maintain  an  affife.     Br.  Grants,  pi.  127.  cites  30  Aff.  4, 

3.  If  a  parfon  fells  \i\^  tithes  v)hich  fnall  grow  in  a  future  year^^  i?»/agrant 
or  if  the  lord  grants  the  profits  of  a  courts  which  (hall  arife  in  a  of  all  his 
future  year;   thefe  are  good  fales,  and  yet  the  donor  had  it  not  in  "-^'^^^^^^^ 
him,  nor  is  it  in  effe  at  the  time,  &c.  and  the  fame  law  feems  to  ui'tm^o 
be  of  fuch   grant  of  fuch   thing.     Br.  Grants,   pi.   132,   cites  come,isnoc 
21  H.  6.  43.  8°oi''  }>?-  . 

•*  caufe  ttf  of 

a  thing  not  in  efle  ;  per  Harper.    Mich.  15  Eliz.  3  Le«  30.  Anon. 

4*  A  grant  of  an  advoivfon  habend*  after  the  death  of  the  ^«>ifamaa 
grantor,  is  not  good,  becauie  he  had  fee  iimple  in  hrmfelf  at  the  ^  ^^^^ 
mac  time.  So  of  a  rent  whereof  he  is  feifed,  and  yet  a  leafe  to  mi^^lxlr 
hold  from  Mich,  next  for  20  years  is  good.     Br.  Grants,  dl.  141.  grants  it 

cites  38  H.  6.  38.  habendum 

•^  •*  afttr  tht 

^*ath  ^  J,  N»  this  is  a  void  grant ;   for  he  has  no  rererfion  in  it,  and  he  is  feifed  in  fee  in  thr 
** —  timet  per  Ctwke  aod  Prifot.    Br.  Grams,  pi.  6o.  cites  3S  H.  6.  34* 

5.  If 


%  If  a  man  grants  a  rent  out  of  his  land,  U  cemnunce  after  the 
death  rf  J.  N.  'tis  a  good  grant ;  for  this  rent  was  not  in  effi 
before.  But  where  a  man  feifed  of  rent  grants  habend'  after  the 
death  of  J.  N*  or  from  Mich,  'tis  not  good  ;  for  he  has  a  fee  in 
the  mean  time,  and  yet  fuch  leafe  for  years  is  good ;  per  Fineux^ 
Fifher  and  Vavifour.    Br.  Grants,  pL  86.  cites  8  H.  7.  2. 

6.  Lefiee  for  years  ffives  the  fiud  leafe  thus,  I  give  ng  leafe  cf 
and  iny  ^c,  after  my  deceafe  to  my  fm  A.  and  B.  his  wifty  'tis  not 
^ood*    And.  I22.  KJngfweU's  cafe. 

7,  Reverjumer  on  ejiatefcr  lifey  grants  a  rent^charge  after  death 
fgrantory  the  grantee  fhall  diitrein  for  all  the  arrearage  incurred 
a%er  the  grant,  even  during  the  life  of  the  grantor.  Mich.  25 
&26  Eliz.  Le.  13.  in  cafe  of  Rearfby  v.  Rearlby. 

fell  ^*  ^'  enfeoffs  B.  habend  poft  mortem  A.  adjudged  a  void  habend' 
ic   ted  *  goo3  feoffment  in  praefentL  per  Warburton  J.  Mow  88l« 

per  Coke       ^^^^  H^gg  V.  Croflc. 

Ch«].  Mich.  13  Jac  Roll.  R.  254.  in  cafe  of  Simpfon  v.  Sonthwood* 

Thccftate  g.  Leafe  for  3  lives  to  A.  after  Icflbr  grants  die  reverfion  to  B. 
lira^he^  for  his  life,  to  commence  afier  the  deceafe  of  the  three  lives  \  refolved 
fore.  Hill,  the  words,  (to  commence)  are  void,  and  the  grant  of  the  reverfion 
34  Biz.  good  in  praefenti.  Moi  88 1.  per  Warburton  J.  cites  it  as  refolved. 
§;SS,:J'"  Hill.  34  Eliz.  B.R. 

▼.  UidcT.  10.  A  difference  is  between  efiate  or  interejiy  which  none  can 
Jhay.  take  without  prefent  capacity  ana  power;  and  liberty  ox  franchife 

or  thing  newly  created,  which  may  take  efie£fc  in  ftituco.     Mich* 
10  Jac.  10  Rep.  27.  b.  Sutton's  Hofpital's  cafe»  * 


(H.  7)     What  amounts  to  a  Grant. 

So  a  refer.  '•  TN  divcrfc  ca/es  a  refervation  (hall  enure  as  a  grant ;  per  Coke 
vatiuD  of  a        ^  Ch.  J.  Roll.  R.  321,  322.  in  cafe  of  Blandford  v.  BlandfonL 

way  by      .  ^ ^.J^^  ^q  g^  ^^  27. 

a  feof)inaeBt>  is  clearly  as  a  grant  o/* a  nuayy  per  Doderidge  J.  z  Buls.  isi* 

!?«/ there  2.  A  releafcy  confirmation  or  furrender^  ^c.  can't  amotmt  to  a 
%tt    grant,  Co.  Litt.  301.  b. 

obicrved  "ji'hfre  ihc  dettrmnatlon  of  the  rent  is  exptejlfid  U  the  derd,  and  where  it  is  impRed  m  lawf 
for  vilicn  ttnantfer  life  grants  a  rent  in  fee;  this,  by  the  law,  is  determined  by  his  death,  and  yet 
a  confinnation  of  the  grant  by  him  in  the  reverfion  makes  that^  grant  good  for  ever,  without 
-vyords  (vf  enlargement,  or  claufe  of  diilrefs,  which  would  amount  to  a  new  grant ;  and  yet^  if  the 
tenant  for  life  had  granted  a  rent  to  another  and  bis  heirs,  by  exprefs  words,  dstriag  tbt  ift  9/  the 
jv-iinior^  an,-*  the  leffor  had  confirmed  that  grant,  that  grant  fliuuld  determine  by  the  deadi  of  the 
tenant  for  life.    Co.  Litt.  301. 

3«  If  a  leafe  be  made  to  J.  S.  except  Green  Clofe  to  J.  D.  who 

is  a  ftraneer,  the  exception  is  good,  and  J.  D.  (ball  have  it^  {^ 

Manwood  J.  3  Le.  35.  Mich.  15  Eliz.  anon. 

S.  P.  per         4,  A  condition  viras,  not  to  grant,     A  forfeiture  is  no  grant  to 

■{o.'a!)''*       break  the  condition;  as  if  A.  grant  advowfon  to  B.  for  life,  upon 

condition .  not  to  grant  the  nezct  avoidance  \  he  becomes  recuiant^ 

and 


lad  the  Idflg  feifes  k,  *tis  no  breach ;  for  'tis  not  a  gnait»  dnd^hid  U 
proved.  Trin.  17  Eliz.  D.  343.  Ld.  Arundel's  cale* 

5.  Prmfa  iSemper^  and  the  vendee  covenants  with  vendor  his  heirt 
and  affigneS)  ^itf^  vendor  his  heirs  and  afftgnes  may  dig  fw  ore  in  the 
VMfftsof  tht  mamrfaid'y  this  is  a  new  grant  of  an  intereft  to  vendor 
to  dig  in  the  wam»  and  not  a  bare  covenant,  but  vendor  cannot 
divide  fuch  imereft^  vis*  To  grant  to  another  to  dig  one  part  of 
the  wafii  &c.  *  But  this  grant  does  not  exclude  vendee,  his  heirs 
and  affignes  from  digging  there  too  as  owners  of  the  foil,  and 
vendor  aiajr  affign  his  intereft  to  feveral  \  but  fuch  affigne^ir  mufl: 
not  work  feveralljs  but  with  a  joint  flock.  25  ILXvi,  4  Le,  147* 
Ld.  Huntington  v.  Ld.  Mountjoy. 

6.  Where  the  thing  granted  is  a  chastely  a  covenant  may  enure  as  if  a.  cove* 
a  grant  i  per  Coke  Ch.  J.  Paich.  8  Jaa     a  Brownl.  33S.  in  the  nantswith 
cafe  of  the  Earl  of  Rutland.  ».  th.it  tf  b. 

marry  A.'< 
«]jiigh(iert  B.JbM  have  fuch  ajhck  ofjhetf*  B«  maivies  the  d2ut;hter.  The  property  of  the  flieep 
is  prefenUy  in  B.  becMfe  it  was  but  a  p^rfnucd  tbtng^  and  the  covienanc  is  a  grant,  per  Tanfield  J. 
Cro.  J.  171.  in  caie  uf  Evans  v.  Thomas,  cices  44  £.  3.  M  mdrans  de  Faits,  144.  .'A 
covenant  may  change  property  or  poffefRon.  As  if  A.  covenants  wkh  B.  that  if  B.  pays  A.  10/. 
fiich  3  day,  then  B.  Ihall  Imtc  A.'s  beads  at  D.  or  A.'s  leafit  of  the  manor  of  D.  In  fuch  cafe,  if  B« 
ftays  A.  the  10  /.  at  the  <iayt  B.  fhall  have  the  beaAs,  or  may  enter  into  the  manor.  Br.  Covenant, 
p\.  I. cites  21  as  rigreed,  and  not  denied  *.  27  H.  8>  16.  2)$,  And  Brooke  f:)ys,  it  feems  to  be  law ; 
for  by  diverfs  covenants  men  commonly  alter  the  ufe  of  !aads  and  tenements. 

A«  article*  that  BmJhaUbavf  a  vuy  ;  this  amounts  to  a  grant  of  a  way.   Refolved  by  Pollexfen  and 
RoeiUhj  only  in  courc-    3  Lev.  305.  Trio.  3  W.  it  M.    C.  B«  Holms  v.  Pelier.  ^\  Cl'\ 

m 

7.  A.  poffeffed  of  an  exchequer  annuity  for  06  years,  covenants  But  the  re- 
t9payan  annuity  of  l\L  per  ann.  ijfuing  out  of  the  exchequer^  to  the  3  q'J^  ^*^ 

feme  for  her  lift  for  her  feparate  maintenance,  and  after  to  tl;ie  fur-  for  that  if 
vivor  of  baron  and  feme^  and  then  to  the  children  of  the  marriage;  fuchdif- 
and  if  no  child,  then  to  the  bone^  of  A.  baron    and  feme   die  giiol^*'* 
leaving  a  fon,  and  then  the  fon  dies :  the  queftion  was,  to  whom  the  fettlements 
refidue  of  the  terras  belongs,  whether  to  A.  or  the  adminiftrator  of  of  terms 
the  fon?  Harcoart  (aid,  that  A.  has  not  ^gned  the  order,  nor  ^J^ff^T 
transferred  the  property,  but  has  only  covenanted  to  pay,  and  a  by  way  of"* 
court  of  equity  muft  not  carry  the  covenant  (being  2,  free  gift)  covenant, 
beyond  the  leUer.     Tr.  17 15.  2  Vern.  692.  Bafle  v.  Grey.  relJlLbd*" 

oYer^  as  caonot  be  done  by  way  of  limitation  ofaa  eftate  or  tnift.    Ibid.  694* 

8.  Writing  on  the  back  of  a  leafe  of  tythes,  that  J.  S.  Jhould  have 
them,  can't  pafs  the  tythes;  for  they  can't  pafs  without  deed* 
Pafch.  13  Jac.  Roll.  R.  174.  Sorrel  v.  Grove. 

9.  In  fome  cales  a  recital  may  amount  to  a  grants  or  have  tho 
lame  effoi^ 

10.  As  where  a  widow  intitled  to  certain  jhares  of  her  hujband*s 
efiaUy  by  the  cuftom  of  London,  afBgned  the  iame  for  her  feparate 
uie,  in  cafe  of  her  marrying  again,  for  her  life,  and  afterwards  for 
fiich  purpofes  and  fuch  perfons  as  fhe  (hould  appoint  by  deed,  to 
be  attefted  by  two  witncflcs,  and  for  want  of  fuch  appointment,  to 
her  children  by  the  firft  marriage,  but  if  the  hufband  £be  (hould 
marry  fhould  furvive,  then  he  to  have  2000/.  out  of  the  ihares. 
Afterwards  flie  having  agreed  to  marry  the  plaintiffs  by  indenture^ 
tf  which  the  plaintiff  was  a  party^  and  attefted  by  two  witnefles, 

X  reciting 


5^  ^i^nt^. 

ffcifing  that  Jhi  ha  J  before  fettled  her  Jharetj  and  that  in  cafijhi 
Jhould  make  no  appointment  of  thent^  they  would  belong  to  her  then  in^' 
fended  hufband  the  plaintiff,  fhe  aifigned  the  fame  in  truft  for  the 
plaindfF  during  their  joint  lives,  but  flie  to  have  the  management 
tiiereof  during  the  coverture,  or  by  any  writing  duely  attefted  tof 
appoint  it  over ;  and  the  plaintiff  covenanted  to  fettle  a  leafehoM 
eftate  on  her  for  life,  and  after  to  the  iffue  of  the  marriage.  They 
inter-married,  and  (he  afterwards  died  without  iiTue  by  him,  and 
without  making  any  appointment ;  Ld.  C«  King  much  doubted  at 
firft,  whether  the  hufband  ihould  have  only  the  2000 /•  and  the 
children  the  refidue,  or  the  hufband  to  have  all.  And  though  he 
had  notice  of  the  firfl  deed,  yet  being  a  purchafor  of  the  ihares^ 
and  it  being  recited  in  the  laft  deed,  that  if  (he  died  without 
making  any  appointment,  the  plaintifF,  the  fecond  hufband^  would 
he  intitled  thereto^  which  (though  but  a  recital)  Jhewed  the  inten^ 
tion  and  agreement  of  the  parties  and  amounted  to  an  (unformal) 
appointment  \  and  as  no  ftrid  form  is  requiAte  to  conftitute  fuch 
appointment,  and  fince  the  later  deed  varied  the  power  referved  to 
her,  the  ilrfl  deed  requiring  two  witnefTes,  but  by  the  later  the 
power  of  appointment,  being  by  anjr  writing  duely  attefled  (fb 
that  a  writing  would  be  duely  atteflcd,  though  it  had  but  one 
witnefs)  his  lordfhip,  though  with  fome  hefitation,  decreed  the 
fbares  to  the  plaintiff;  and  this  decree  was  afterwards  affirmed 
in  the  Houfe  of  Lords  upon  an  appeal.-  2  Wms's  Rep.  533. 
Trin.  1729.  Poulfon  v.  Wellington. 


[  53  ]  (H.   S)    By  what  Pcrfbns  a  Grant  may 

Refpedt  of  Capacity. 


be.     In 


make  a  felony  ox  preemunire^  aliens  born,  the  kings  villein s^  traitors^  felons j 
^cnt  or^'  &c.  He  that  has  offended  againi);  the  ftatutes  of  praemunire  after 
common,or  the  offences  committed,  if  attainders  enfue,  Ideots^  madmen^  a 
afeoftment,  man  %  deaf  dumb  and  blind  from  his  nativity,  z  fane  covert^  an 
fonie"ihLu*  i»/tfH/,  a  man  under  durefs^  for  the  feoffment  o?  thefe  may  be 
^daU  per.  avoided.  But  an  hereticky  though  he  be  convifted  of  herefy,  a 
fons  imt  the  leper  removed  by  the  King's  writ  from  the  fociety  of  mtnyhajiards^ 
^^,  for  his  ^  uj3^^  jgj^f^  dumb,  or  blind,  fo  that  he  has  underftanding  and 
\uhToi  found  memory,  albeit  he  exprefs  his  intentions  by  figns,  villein  of 
whom  the  common  perfon,  before  entry  or  the  like,  may  infeoff,  &c, 
S,       Co.  Litt.  426. 

when  his  time  is  come.    Perk,  xi,  u.  S#  a6.  cites  8  Aff.  %$  X  Sec  Peafi  Dumb  and 

£littd. 


(H.9) 


«tant«>  53 


(H.  9)    What  Pcrfons  may  grant,   in  refpecS  of 

their  EJiates  or  Intereji. 

I.    A  Grartt  cannot  be  unlefs  the  grantor  has  an  inter  eft  in  hlm^ 
-^  felf  to  grants     12  Mod.  200.  Trin,  10  W.  3.  in  cafe  of 
Sanders  v.  Owen. 

2.  A  fine  was  levied  of  land  to  D.for  life^  remainder  to  K.fir  ^dD,  niy 
Hfey  the  remainder  to  the  right  heirs  of  D.  and  B.  [Z)]  granted  to  ''^'"^^^^/'^tl 
A.  bv  his  deed,  that  Jhe  might  cut  trees  to  build  or  repair^  or  fell  at  Thorpe,  c 
pleajure\  and  the  opinion  of  the  court  waS)  that  it  was  a  good  contra  ^r^- 
grant,  though  D.  had  only  for  term  of  life  in  poffeflion;  for  the  ^^•^*'  ^^^ 
remainder  was  in  his  right  heirs,  and  if  K.  dies,  living  D.  then  D.  49.^*  This 
is  feifed  in  fee,     Br.  Grants,  pL  49.  cites  ♦  24  E.  3.  7.  fcoms  miC- 

3.  A  par/on  of  a  church  may  grant  his  tithes  for  years,  and  yet  <1"«*'^^ 
thev  are  not  in  him  for  a*  time.    Perk.  S.  90.  cites  38  £.  3.  6. 

and  24  £.  3.  25. 

4.  The  gift  of  a  parker  or  Jhepherd  is  not  good,  otherwife  of 
the  gift  of  3.fervant  of  a  vintner  or  mercer^  giving  to  me  wine  or 
lilk;  for  fuch  have  authority  to  fell  it,  contrary  of  the  gift  of  a 
iervant,  who  has  no  authority  to  feU\  but  a  gift  by  my  bailiff  is 
void,  quaere  inde.     Br.  Done,  &c.  pi.  56.  cites  2  £•  4.  4« 

5^  Note,  if  land  be  leafed  to  A,  for  life^  remainder  to  B.  in  Jailj 
remainder  to  the  heirs  of  A,  and  A*  grants  a  rent-charge  in  fee^  and 
dieSy  and  B,  dies  tuithout  ijfue ;  the  heirs  of  A.  {hall  hold  charged. 
Br.  Charge,  pi.  36.  cites  5  E.  4.  2. 

6.  A  feoffinent  by  the  heir^  in  the  life  of  the  ancejior^  without 
warranty^  is  no  bar  after  the  anceftor's  death ;  per  Brian  and 
Catefby,  e  contra  Tremayle.    Br.  Bar,  pi.  86.  cites  21  E.  4.  8i. 

7.  Tenant  at  will  cannot  grant;  per  Gawdy  J.  Cro.  E.  i^fy* 
in  cafe  of  Sweeper  v.  Randall. 

8.  Tenant  in  tail  and  hisfon  join  in  a  granf  of  a  next  avoidance ;  Brownl. 
tenant  diesj  ac^udged  the  grant  was  void  againjl  the  fon  and  heir  y^jf^^* 


ivel 


that  joined  in  the  grants  becaufe  he  had  nothing  in  the  advowfon  Btfhop  •£ 
at  time  of  the  grant,  neither  in  pofleffion  or  right,  nor  in  a£lual  Cheft^r. 
poffibility.     •  ifob.  45,  Wyvel's  cafe.  —'pS-C. 

4  W.  &  M.  Show.  ,383.  in  cafe  of  Symonds  v.  Cudmore. 

9.  When  tenant  in  tail  makes  a  grant  of  the  thing  itfelf  intailed'^  f  ?4  1 
this  grant  is  not  void  by  his  death,  for  that  the  fame  may  be  made  •  ^ 
good,  it  being  only  voidable;  otherwife  *tis  of  a  thing  granted  out 

if  an  entailed  thihgj  as  of  a  rent  granted  out  of  land  intailcd,  this 
grant  is  void  by  the  death  of  the  grantor  tenant  in  tail,  and  the 
Mine  can  never  be  made  good  after.  Arg.  Trin.  8  Jac.  i  Bulf. 
32.  Walter  v.  Bould. 

10.  A.  poflcffed  of  a  term,  aj/igns  his  interejl  to  four  perfons,  on 
iruft  and  confidence,  to  the  ule  of  himfelf  tor  life,  and  after  to 
fuch  ufes  and  purpofes  as  he  ftall  declare  by  his  laft  will,  A.  by 
bis  will,  devifed  this  to  B;  his  fon,  and  to  the  heirs  of  his  body 
begotten,  remainder  over  to  L  S.  and  makes  B.  executor;  B. 

Vol.,  XIV,  F  for 


I 


5+ 


fir  1600/.  fells  this  to  C.  ■  B.  dies;  the  four  af&gnees  are  aH 
dead;  admfij/irator  of  furviving  ajftgnce  (B.  dying  without  ifliie) 
grants  his  interefl  to  D.  anc^he  in  remainder  (who  had  annuity  out 
of  the  tenn,  and  who  by  deed  fold  it  to  C.  and  ^ho  releafed  to  C. 
all  his  right  in  the  term)  joined  with  him  in  the  grant  to  D» 
Per.  tot  Cur.  the  affignment  was  not  void  againft  C.  by  27  EHz. 
4^  and  the  remainder  to  J.  S.  was  void,  and  yet  the  fale  of  B.  to 
C.  had  been  good,  if  no  affignment  had  been; — but  the  affign- 
ment made  it  ill.  Mich,  5  Car.,  t.  R.  Jo.  213.  Baker  v. 
Sir  William  Lee. 

II.  Bargainee  of  tenant  in  tail  has  a  defcendihU  fee^  and  not  an 

eftate  only  for  the  life  of  the  tenant  in  tail ;  fo  alfo  in  cafe  of  a 

Saund.  260.  covenant  to  Jland  fetfed  by  tenant  in  tail,  the  covenantee  has  a  bafe 

"Took  V.        fee  determinable  by  the  entry  of  the  iffue  in  tail,  but  not  before*. 

.      Yox  before  the  ftattlte  de  donis,  he  had  a  fee  fimple  conditional, 

and  the  ftatute  doth  not  alter  the  nature  of  the  eftate,  but  reftrains 

the  power  of  alienation,  and  makes  the  eftate  voidabkm   Trin.  i 

Ann;c,  B.  R.  2  Salk.  619.  Machil  v.  Clerk. 


Fair.  iS.  S. 
C Holt. 

denied. 


Hut  the 
jrroHtuJhaU 
not  bnve  any 
rent  by  force 
of  the  faid 
■  gr^nt,  b.Jor^ 
ike  lijl  dt' 
iivery,  viz. 
ivhen  it 
took  cfFe^b 
as  the  deed 
of  the  ivb- 
man,  and  fo 
tofuchpur- 
pofe  and  in- 
tent, it  ihall 
not  have  re- 
lation to  the 
firit  deli- 
very, viz. 
When  it  was 
dleliveiYd  as 
anef- 

crowle>  &c. 
Ferk.  5, 
^.  S.  io« 


(H.  10)    Not  good.     But  made  Good  ly  Re^ 

/at  ion. 

w 

if .  T  F  a  fmgle  woman^  being  feifed  of  land  by  deed^  grant  a  rent^ 
^  charge  out  of  the  fame  land,  and  fee  delivers  die  fame  deed 
unto  a  ftranger,  as  an  efcrowlcy  upon  conditicn  that  if  the  grantee  go 
to  Rome,  and  return  back  again  before  Eafter  then  next  fol- 
lowing, then  he  feall  deliver  the  fame  efcrowle  as  her  deed  unto 
the  grantee  5  fhe  marries j  and  before  Egjler^  and  during  the  coverture^ 
the  grantee  goes  to  Romey  and  returns  back,  and  the  ftranger  de-> 
livers  the  eicrowle  unto  him  as  the  deed  of  the  woman;  this 
grant  is  good,  notwithftanding  that  the  hufband  was  feifed  of  the 
land  in  the  right  of  his  wife,  before  the  grant  took  eflFeft,  as  the 
deed  of  the  woman ;  at  which  time  fee  was  married  to  the 
hufeand ;  becaufe  unto  fome  purpofe,  it  feall  have  relation  unto  the 
time  from  the  firfi  delivery^  viz.  when  it  was  delivered  as  an 
efcrowle ;  infomuch  that  if  the  v^fe,  in  fuch  cafe,  had  infeofFed  a 
ftranger  gf  the  faid  land  before  the  condition  performed,  and 
afterwards  the  grantee  bad  performed  the  condition,  and  the 
ftranger  had  delivered  the  efcrowle  as  the  deed  of  the  womany 
unto  the  grantee,  the  feoffee  feould  have  holden  the  lands  charged, 
icc^  becaufe  that  at  the  time  of  the  delivery  of  the  deed  as  aa 
efcrowle,  fee  was  a  fmgle  woman.     Perk.  4.  5.  S.  9. 

2.  Leffeefor  years  being  outlawedy  granted  his  term^  and  after 
reverfed  the  outlaMryy  this  makes  not  the  grant  good  by  relation,  it 
not  being  in  the  grantor  at  the  time  of  the  grant.  Went.  Off» 
£x€Cutors,  248.  cites  it  as  the  opinion  of  Sir  Edward  Coke. 


(H.11) 
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(H,  ii)  Good;  Though  it  may  continue  longer 

than  the  Eftate  of  Grantor. 

t.  'TpHERE  is  a  vaft  difference  between  zn  office  by  cufiomy  at 
-■■  the  fecondary  $f  B,  jft,  which  is  onfy  in  the  grant  of  a  fw* 
perier  officer'^  and  an  office  derived  out  of  the  interejl  of  another. 
The  office  of  marjhaliof  B.  R.  is  an  office  of  inheritance,  and  the 
under  offices  are  derived  out  of  it ;  and  therefore  if  that  office  that 
is  an  inheritance^  be  granted  for  life^  all  the  under  offices  that  are 
inferior  to,  and  derived  out  of  his  eftate,  and  in^^e  gift  of  him  that 
has  the  eftate  for  life,  are  determinable  upon  his  eftate,  and  there 
can  be  no  cuftom  to  the  contrary ;  becaufe  the  fuperior  office  being 
an  inheritance,  could  not  ftand  in  need  of  the  fupport  of  a  cuftom. 
Per  HoIt'Ch.  J.  Mich.  13  W.  3.  12  Mod.  557.  in  Sutton  the 
MaHhal's  cafe. 

(^.   12)    Conftruiftion;   When   the  Grant  ihall 

take  EfFedt. 


I.  A  Man  leafes  [to  C]  for  life^  rendering  13 x.  per  annum;  and  ^^trjUwr 

-f^  after,  the  leffor  by  deed  grants  13  j.  per  annunu,  of  reHt^  «T"fX* 
ijfuing  outrf  the  fame  landj  to  J.  S.  and  his  heirs  for  life  of  the  jClIfi^^ 
grantor ;  Fitzh.  and  Shard  held,  that  this  is  a  new  renty  which  ftiall  grant  a  rw/- 


take  effea  after  the  death  of  the  tenant  for  life,  and  is  not  the  '^^'^^^  ^^' 
rent  which  was  referved  upon  the  leafe.    Br.  Grant,  pi.  77.  cites  ilnd,*and"* 

33  Afll  4.  charge  the 

reverfion  j 
Iwc  it  ihall  not  take  effe^^  till  aftir  the  dtath  »f  ienant  for  lift*    Br.  Chargei  pL  30.  cites  S.  C.  ■   — 
Perk.  S.  91.  cites  37  U,  6. 11.  • 

2.  But  note,  that  the  deed  was  only  that  the  leffor  granted  13  s. 
rent  ifluing  out  of  the  tenement  which  C.  held  for  his  life,  of  the 
demife  of  [the  leffor  to]  J.  S.  the  grantee  for  term  of  the  life  of 

the  leflbr,  and  no  words  of  heirs  [of  J.  S.]  was  in  the  deed.  Br.  ' 

Grants,  pi.  77.  cites  33  Aff.  4. 

3.  If  a  man  leaf es  for  life^  and  after  grants  a  rent-charge  to  a  s.  p.  t*. 
ftranger,  this  is  a  good  grant  to  charge  the  reverfion,  but  the  x3«Mrch. 
^lantee  cannot  diftrain  the  tenant  for  life  in  his  life ;'  neverthelefs,  it  *  5.&  16^^^ 
K  £ud  there,  that  after  the^  death,  or  furrender  of  the  tenant  for  of  Rcaribr 
fife,  he  naay  diftrain  for  all  the  arrearages.    Br.  Grants,  pi.  1 18.  v.  Rcariby. 
citessH.  5. 8.                •  ZT^T" 

,     ^         '  ^  Jvmtrinfte^ 

on  10  e(Ute  for  life,  %r€tnti  a  rent-chnrge  w  conaiunct  Immfdiattly  \  the  UiCetfurrendatd  the  leafs  to 
the  reverfioQcr;  ft  was  qucftioned,  if  the  rent  now  became  in  cH>,  bocaiife  the  eftate  for  lift 
Wbich  priyileged  the  bndfrom  dtftrefs,  is  now  determined  in  the  hands  of  the  grantor  himfelf; 
bnl  per  Crooic  J.  if  the  reverfiM  liaJ  been  grant.dovcr  to  a  Jiran^er  before  the  furradtr,  it  wouki 
*e  clear,  that  the  fufpcnfionlhould  be  for  the  term.  Het.  51.  Mich,  3  Car.  C.  B.Pcito  v.  Pem- 


4.  If  a  OMUi  give  mt  all  bis  goods  by  deedy  in  my  ahfence^  and  if  a  gift  be 
Ike  died  ii  not  dfUvertd  to  the  donee,  yet  the  gift  is  good,  and  he  '^^^I'J^l^ 

.   F'z  may 


sst 
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it  lakes  no    may  juftify  to  take  the  goods  by  the  gift,  though  notice  he  not 

himiiU  i\e  V'^^^  ^^  ^'"^  ^f  '^^  ^j/^j  ^^^  *f  ^"C  donec  commits  felony  before 
affent.  Dr.  noticc  of  the  gift,  yet  the  king  fliall  have  the  goods  ;  for  his  notice 
it  St.  a.  Jhall  have  relation  to  the  gift ;  but  the  court  (aid,  that  fuch  gift  is 
3W4S?*      ^^^  8^*^  *"  ^^^  abfence  of  the  donee,  without  notice,  for  a  man 

cannot  give  to  me  againft  my  will.     Br.  Done,  &c.  pi.  30.  cites 

7  E.  4.  29. 

5.  If  I  give  to  you  my  horfeyfo  that  you  Jo  not  take  him  till  after 

the  yeavy  this  is  void,  and  it  paifcs  prcfently.     Dal.  30.  I0.-3  Eliz» 

—Mo.  27.  pL  87. 

t^  T  6.  A  termor  reciting  by  indenture  his  tenn  and  leafe,  grants 
5  J  all  his  term,  eftate,  and  intereft,  habend"  fibi  &  affignatis  fuis  /ot- 
tl6!Micb  ^"^^^^^'  P^J^  mortem  oi  the  termor  j  adjudged,  that  the  habendum 
:?  w.  &  M*  was  void,  and  the  premiiTes  of  the  grant  good,  to  make  the  entire 
B.  R.  Ger-    eftate  pafs  to  the  grantee  immediately.    P^fch.  10  EHz.  D.  272; 

iJx V?Or-     P''  3°-  ^^"^y  ^'  Whitney. 

^i)ard.«^Le.  276.  Coriton  als.  Curriton  v.  Gadbury.       .    Mo.  88 1. 

7.  A.  granted  to  B.  a  rent-charge  out  of  his  lands,  to  b^m 
when  J.  S,  died  without  ijfue  of  his  Dody\  J.  S.  died,  having  \&£^ 
which  ifiue  died  without  ifTue,  Per  Dyer,  the  grant  (hall  not  take 
leiFedt;  for  J.  S.  having  ifliie  at  the  time  of  his  death,  the  grant 
cannot  begin  then,  and  if  not  then,  then  not  at  all.  Per  Man- 
wood,  if  the  words  had  been  to  begin  when  y.  S.  is  dead  without 

f(eof'his  body^  fuch  grant  fliould  take  effect:,  when  the  ifTue  of 
S.'  dieth  without  ifTue,  &c.  Pafch.  26  Eliz.  3  Le.  103.  Anon. 

8.  Where  an  eftate  is  given  to  one  by  a  lawful  a£t,  it  ihall 
bcv  djudged  in  the  party  before  agreement j  until  it  be  difagreed 
unto ;  and  if  the  party  do  once  agree,  he  carmot  afterwards  difa«> 
grce  unto  it.  Arg.  Trin.  28  Eliz.  B.  R.  2  Le.  72.  in  cafe  of 
Curtis  V.  Cottle. 

9.  Where  a  man  takes  in  the  fecond  degree,  as  in  a  remainder^ 
the  fame  vefts  prelently  before  agreement^  but  where  he  takes  im- 
mediately, it  is  otherwife.  Trin.  30  Eliz.  B.  R.  Le*  130*  Li 
cafe  of  Colebourn  v.  Mixftoncs. 

S.P.Br.  10,  Grant  of  the    third   prefentation  \   grantor   dies,  and   hi&- 

Grants,  pi.  ^jjow  is  endgwed.  The  heir  fliall  prefent  twice,  the  widow  the 
15  H.  7.  7.  ^^^^  time,  and  grantee  (hall  prefent  the  fourth.  2  And.  175,  per 
^— s.  P.      Anderfon  Ch.  J.  in  cafe  of  WilKams  v.  Biihop  of  Lincoln. 

Arg.  3  Lc. 

135.  cites  S.  C.—— Winch.  96,  per  Huttcn  J. cites  14 11.  7.  22. 

11.  A.  covenants  that  B.  ftiall  have  all  his  trees  nowjlandingy  it 
refers  to  the  tree$  (landing  at  the  time  of  the  delivery  of  th$  d^id^ 
and  not  to  the  time  of  the  date,  and  if  any  are  felled  after  the  date^ 
and  before  the  delivery,  B.  has  no  remedy  for  them ;  per  Fleming 
Ch.  J.  Mich.  8  Jac.  Cro.  J.  264.  in  cafe  of  Offley  v.  Hicks. 

12.  A.  grants  fuch  a  faring  wood  in  White*acre  to  B.  and 
before  this  is  cut  down,  C.  cuts  down  a  tree;  it  was  held  on  this 
evidence,  that  B.  in  this  cafe  cannot  maintain  an  adion  of  treQ»& 
for  cutting  this  tree  down,  becaufe  it  is  not  his  vivn  till  cut  dmim^ 
)t  being  growing  on  the  foil  of  die  grantor.  Cla}t.  151.  Sit 
Richard  Pilkington^b  cafe. 

13.  Tw^ 


13.  Two  feveral  leafes  had  two  feveral  determnatUrts\  a  third  '^^^^  j, 
Icafc  was  made  to  commence  after  t%£  end  of  the  fa'td  two  leafes,  ^^'feifcd 
The  third  leafe  (hall  not  wait  the  determination  of  both  the  other,  of  3  acres  in 
but  fliall  begin  when  the  one  expires,  and  riie  other  refpeftively.  f«c,  and 

Jcnk.  272.  pi.  90.  of  one  acre 

to  B,  for  life,  of  another  to  C.  for  life,  anil  of  another  to  D.  in  tail ;  and  afterwards  reciting  the 
eflatcs,  covenanu  with  his  hrothcr,  that  after  ail  the  tfiaUs  enMd^  he  and  his  heirs  ihonld  Itard 
fcif«d  of  the  faid  3  acres,  to  the  ufe  of  his  brother  in  tail.  By  the  death  of  B.  ©r  C.  the  brother 
Ihall  prefently  have  this  acre,  and  not  wait  till  the  other  eftates  are  ended.  But  retldendo  /ingula 
iingulis,  by  the  covenant  the  eftate  in  the  feveral  acres,  vefts  prefently  in  the  brother,  without 
aay  expeaancy,  but  to  take  cffeA  in  poflcflion  as  they  fall.  Per  Coke  Clu  J.  »  Buls.  131. 
Mich.  II  Jac.  in  cafe  of  Roberts  v.  Rohehts,  cites  5  Rep.  8.b.  juftice  Windham's  cafe. 

14.  Where  an  tnterejl  depends  on  a  precedent  eftjtCy  there  the 
peribn  to  whom  it  is  limited  muft  take  it,  upon  the  determination 
of  the  firft  eftate,  or  elfe  he  fhall  never  take  it ;  per  Haughton  J. 
Hill,  13  Jac.  B.  R.  Roll.  R.  319.  Blandford  v.  Blandford. 

15.  Grant  of  rent-charge  to  A.  for  life,  to  have,  &c.  during  the 
natural  life  of  the  faid  A.  at  two  feafts,  viz.  &c.  by  equal  portions ; 

the  firft  payment  to  be  made  on  the  firft  of  the  (aid  feafts,  which  L   $7   3 

ftoidd  happen  after*  the  term  of  eighty  years  endedy  and  fpecified,  and 

deslared  in  his  laft  wilL     There  is  no  term  fpccified  in  his  will ; 

in  the  premifies  of  the  deed,  it  is  recited  thus  ;  in  fulfilling  the  will 

of  me  the  faid  R.  bearing  date  fuch  a  day,  I  have  given,  &c* 

per.  Cur.  th^  grant  is  prefent,  if  no  term  is  contained  in  the  will. 

HilJ.  16  Jac.  Brownl.  171.  Burton  v.  Coney. 

16.  Where  the  time  of  executing  eftates  is  lef^  to  the  operation  of 
lawy  the  law  reipe£b  no  time  but  the  foonejt^  and  executes  the 
eftate  as  loon  as  may  be.     Arg.  Buls.  27.  cites  6  Rep.  34,  35, 
Biftiop  of  Bath's  cafe. 

17.  When  ufes  are  limited  to  perfons  in  effe^  and  not  in  ef}e\  the 
nfes  limited  to  thofe  perfons  that  can  ts^e,  fliall  take  \  and  when 
the  other  perfons  come  to  be  in  cfle,  they  fliall  take.  Cart.  20i« 
Pafch.  19  Car.  2.  C.  B.  in  cafe  of  Richardfon  v.  Chilcot. 

18.  A.  tenant  for  life,  reverfion  to  B.  in  fee;  B.  makes  a  leafe 
for  years,  and  then  tenant  for  life,  and  he  in  reverfion  join  in  a 
fne\  the  leafe  fliall  take  effeft  prefently;  not  but  that  the  eftates 
pafled  (everally,  according  to  Bredon's  cafe;  but  they  are  now 
confoUdatedj  or  elfe  if  the  conufee  fliould  die  during  the  life  of  the 
conufor,  there  would  be  an  occupant.  Hill.  5  W.  &  M.  i  Salk. 
338*  Simonds  v.  Cudmore. 

19.  The  king  grants  an  office  to  A.  durante  bene  placitOj  and 
afterwank  grants  the  fame  to  B.  to  commence  after  the  deathyfur^ 
render^  or  forfeiture  of  A.  The  latter  grant  is  good,  and  if  the 
king  had  turned  put  A.  the  grant  to  B.  may  take  eftedl,  though  not 
immediately:,  yet  sfter  the  death  of  A.  and  the  king  fliall  appoint 
another  in  the  mean  time.  Trin.  7  W.  3,  2  Salk.  466.  the  King 
V.  Iwemp* 

20*  A.  ieifed  in  fee  makes  a  gift  in  taily  and  if  donee  died  withouj 
ifie^  that  it  fliouId  revert  to  donor  for  life^  remainder  ffver  in  fee  \  it 
was  adjudged,  that  the  reverfion. to  himfelf  was  void  and  by  con« 
fequence  it  fliould  remain  over  immediately.  12  Mod.  285.  Pafch. 
il  W.  3.  C.  B,  in  cafe  of  Scattergood  v.  £dge» 

F  3  21.  The 


57  tf^tanw* 

^^^^iS'       ^'*  '^^^  father  grants  a  term  for  500  y^rs  to  truftees^  and 

Remainder    ^^*^  hcirs,  exccutors,  &c.  OH  fuch  trufis  as  by  bis  willfhould  be  de- 

(N)  s,  c.     dared ;  ?.nd  from  the  determnation^  &c.  thereof,  then  to  the  eldeji  fin 

and  the        ^  fhg  ildejijon  of  the  grantor,  and  the  heirs  male  af  bis  body  j  and  for 

noces  there,  ^j^fj^yj^  of  fuch  iflue,  to  the  ufe  of  the  faid  grantor*  s  fecond  fon^  and 

the  heirs  male  of  his  bodyy  &c.     The  father  died,  his'^eldeft  fon 

having  no  ifTue,  the  fecond  fon  (hall  take  immediately  on  his  Other's 

death ;  for  the  eldeft  fon  luving  no  fon  bonii  his  fon  cannot  take 

by  way  of  remainder,  becaufe  there  is  no  particular  eftate   to 

fupport  it,  nor  by  way  of  executory  devife ;  fo  that  if  the  fee  iimple 

Ihould  defcend  on  the  h^ir  at  law  of  teftator,  and  veft  in  him  till 

the  contingency  happen  of  his  having  a  fo'h  born,  it  would  tend  to 

a  perpetuity.    Tr.  8.  Geo.  9  Mod.  4.  Gore  v.  Qore^ 


(H.  13)    ConftruSlion  of  Grants  in  general* 

lotonepart  r;  ^MTrHERE  there  zxt  fugicient  maUers  to  guide  the  ititiHt  of 
'  Sk«i"°and^  ^**^  party,  in  fuch  manner  that  lay  perfons  may  under, 

another  left  ftand  it,  or  fuffit:ient  matter  is  contained  in  the  deed,  tojhew  the 
out.  And.  intentj  there  the  deed,  and  the  words  therein,  fliall  be  taken  to 
of  Baidwii!  "^^^  ^^  ^^^  S*^»  rather  than  deftroy  it.  And.  60.  in  cafe  erf" 
▼.  Martin.     Windham  v.  Windham, 

r  c8  1  ^'  Deeds  ought  to  be  conftrued  fo,  that  things  majr  pafs  by 
*-  -^  J  them  according  to  the  meaning  of  the  parties,  Arg. — Mich.  :^S  ^ 
Z^'lnT    ^6  ^^'^'  ^^'  7-  ^"  cafe  of  Stonely  v.  Bracebridge, 

the  effe^  cannot  ftand  together,  the  form  (hs^U  be  rejeded  and  the  cffc&,  ftand.  per  Harpnr  J. 
2  Le.  17.— -z  Le.  zi9.^vlnan  indenture  between  A.  and  B.  whereby  A.  was  intended  to  grant 
to  B.  though  the  words  hath  granted  is  nvitbout  the  grantor* s  mrme  preceding  it,  i  Vent  142.  Tretbewa]r 
T*  Ellet'don.— •And  tbongh  the  deed  was  tripartite,  and  [hath]  was  in  the  fingular  number,  16 
that  the  doubt  was  to  whom  the  [hath]  referred ;  yet,  becaufe  the  grantor  might  be  collet td/rim  tb§ 
yjboie  deed,  it  was  held  good  ;  for  deeds  mu(t  bs  coiiilmed,  as  much  as  poHlble,  according  to  tbq 
iiUcation  of  the  parties*    xo  Mod.  45,  &c.  Lord  Say  and  Seal*s  cafe. 

3.  No  conftruftion  (hall  be  made  contrary  to^the  very  ex- 
prefs  words  of  the  grant.  Mich.  20.  Jac.  C.  B.  Arg.  Winch.  47, 
in  cafe  of  Gloucefter,  (3iihop)  v.  Wood. 

4.  Where  words  are  capable  of  different  expofitionsj  that  {hall  be 
taken  which  fupports  the  declaration  or  agreement,  and  not  that 
which  defeats  it.   Trin.  2  Annae,  i  Salk.  324.  Wyatt  v.  Aland. 

'"*.*.  S*  Though  conftruSion  ought  not  to  be   made  againft  the 

coiiitniai-  ^^^5^^  ^f  ^  ^c^^>  yet  in  fome  gates  zjirained  andfecondary  interpre- 

onougtit  tation  may  be  admitted;  if  the  letter  will  bear  a  fecoqd,  and  le(s 

never  CO  be  genuine  interpretation,  it  may  be  admitted,  ne  detur  abfurdum, 

«"rJ^y  1  But  where  the  intention  of  the  party  is  not  clear  and  plain,  but  in 

tbi  naen:ion  aquiUbrioj  the  words  are  to  be  expounded. after  the  moft  proper  and 

of  the  party;  natural  conftruftion ;  per  Brid^man  Ch.  J.  Cart  109.  Mich.  iS 

c!  HUh  4  ^^-  ^- '"  ^2fe  of  Bofworth  v.  Farrand. 

Geo.  2.  Gibb.  212.  Fitzgei^d  v.  Ld.  Falconbridge.  It  hath  been  bwful  for  a  coort  of 

fruity  ;n  fome  cafest  and  upon  fpecial  circunnflancesy  to  expound  a  deed  otUmnft  tiki*  tbe  btttr 
feemi  to  imftortf  jet  this  ought  never  to  be  done,/o  as  /«  majtt  a  detdt  but  ooly  to  avmi  fmt  extremity^ 
Fin.  )U  loi.  Hill,  ^i  Car,  2*  Check  v.  LfL  UH^  •         • 

6*  Su$iU^ 


6.  ^tattis  in  verbis  nulla  eft  amUguitas^  ibl  nulla  expofiih  contra 
Virbafienda  eft.  2  Saund.  167.  Trin.  22  Car*  2.  In  cafe  of  Lan« 
gon  V.  Cariie. 

7.  'Tis  reafonable,  that  when  part  of  a  deed  tends  one  tvaj^  and 
part  another  way^  a  reafonable  intendment  fhould  be  taken  upon 
the  words.  And.  68.  in  Sir  Richard  Lee's  cafe. 

8.  Words   in  deeds  ought  to  have  a   reafonable  conjlru£lion*  As^^nx^tA 
4  Le.  143.  Arg.  in  Sir  Francis  Englefield's  cafe.  h^'^u^'dl'* 

commonable,  not  ia  gardens  and  orchards^  Jcc.  ibid« 

9.  Money  to  be  paid  by  feoffee  ought  to  be  paid  foon ;  but  if  by 
feoffor^  and  he  on  payment  to  re-have  the  land,  there  he  may  pay  it 

at  any  time  during  his  life;  for  'tis  to  his lofs,  and  not  to  feoffee's; 
j)cr  And.  Ch.  J.  2  And.  73. 

10.  Grant  oi  annuity  ofzoL  per  ann.  to  A.  '////  A.  is  advanced  s.  P.  for  a 
to  a  benefice,  ought  to  be  a  benefice  of  the  fame  value,   Hct.  90.  benefice  of 

-  Pafch.  4  Car.  Bibble  v.  Cunningham.  ^""^^  ^^^  ^*- 

^  ^  lue  will  not 

determine  the  annuity.  4  Le.  J52.  Arg.  S9  of  a  h''-fious  hfrvfice,  Ihid. '"  9p  if  annuity  be 
granted,  to  a  man  ofA-Kv/or  bis  amnfei^  he  is  not  bound  to  give  coiinfcl  but  in  //v  la-w ;  and  the  lame 
of  fuch  grant  to  a  fhx/ici^:r,  he  need  not  lo  give  any  coimfel,  but  i«  phyjick^  and  not  in  oihcr  matters, 
thoogb  he  well  can;  for  it  (hall  be  in  that,  in  which  he  is  maxirm  e.\^itus»  Br.  Grants^  pi.  174. 
cites  16  H.  7.  lo* 

11.  Every  grant  (hall  be  expounded,  as  the  Intent  was  at  the 
time  of  the  grant  j  as  if  I  grant  an  annuity  to  J.  S.  until  he  be 
promoted  to  a  competent  benefice,  and  at  the  time  of  the  grant, 
he  was  but  a  mean  perfon,  and  afterwards  is  made  an  archdeacon ; 
yet  if  I  offer  him  a  competent  benefice  according  to  his  eftate  af 
the  time  of  the  grant,  the  annuity  ccafes.  Cro.  E.  35.  Mich.  26  * 
and  27  Eliz.  Mildmay  v.  Standiih. 

12.  The  law  for  the  true  conftruftion  of  grants  hath  refpeSt  to  V    rg   1 
the  ejlate  of  the  grantor  \  per  Dodcridge  J.  3.  Buls.  125.  Mich.  13 

Jac.  I.  in  cafe  of  Gough  v.  Howard. 

13.  Ancient  charters   are  to  be   taken    according   to  ancient  Arg.Lat. 
tifage\  per  Montague  Ch.  J.  Mich.  12  Jac.  2.  Buls.  298.  in  47.  cites  10 
Griggs's  cafe.  «-^;3.^^ 

^  Rep.  28-— Note,  that  'twas  faid  for  law,  that  there  are  raany  ancient  grants,  generally  and 
mfufficiently  made,  fo  that  fuch  deeds  at  this  day  would  be  void ;  but  hccaufg  they  were  made 
tefore  time  of  mcnnryy  and  have  been  ufed  fnice,  therefore  they  are  good ;  and  many  liberties  an4 
fraochifes  ufed  thereby  are  likewife  good.  Br.  Grants  pi.  89.  cites  5  E.  4-  121.— —Ancient 
francs  are  to  be  conitrued,  as  the  law  was  at  that  time  when  they  were  made.  Pafch*  it^u 
Ai^*  Sti.  268«  ia  cafe  of  Creroer  v.  Burnett. 

14.  Conftru£lion  of  words  (hall  be  taken  according  to  the 
vulgar  and  ufual  fenfe  and  manner  offpeech  In  thofe  places^  when 
the  words  arefpoken.  Trin.  9  Jac.  Buls.  175.  Hewitt  v.  Painter. 

15.  Where  a  thing  is  granted  by  obfcure  words y  it  flndl  be  con- 
ftnied  by  vfagetiflerwards.  Arg.  Palm.  222.  Mich.  19  Jac. 
Ward  V.  Brition. 

l6i  Words  in  grants  fhall  be  conftrued  according  to  a  realbn-  4LC.14?. 
able  and  eafy  fcnfc,  and  notflralned  to  things  unlikely  and  unufual.  Arg^Bul* 
Mich.  ]  6  Jac.  Hob.  yii^  in  cafe  of  Loa4on  Vt  we  Collegiate    ^^ 
Church  of  SoitthwtU* 

F4.  17.  In 
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So  of  an  ly.  In  avowry ;  *rent  was  granted  t$  he  paid  at  tw9  feaftsj  and 

b^epaidlt**    iV  was  not  /aid  by  equal  portions  \  and  yet,  in  the  law,  this  (hall  be 
two  feafb;   expounded  to  be  by  equal  portions.  Br«  Obligat.  pL  91.  cites  I3H« 
per  HiU.      ip  and  Fitzh.  Avowry,  240, 
^^^^"  18.  Verba  pofieriora^  propter  certitudinem  addita^  ad  prior  a  ^  qua 

certitudine  indigentyfunt  referenda*  Wing.  167. 
Per  Dodo-  19.  If  certainty  once  appears  in  a  deed,  and  afterwards,  in  the 
G^b  ^i  8  ''^"^^  ^^^»  '^  *^  fpoken  indefinitely^  reference  fhall  be  to  die  cer^r 
i,  c.  and  *  tainty,  which  appears.  '  And  therefore,  if  by  an  indenture  lands  are 
cites  4  E.  4.  given  to  A.  ^  hetredibus  mafcuUsy  and  afterwards  in  the  (ame 
where  m  ^®^  *^  appears  to  be  bareSbus  de  corpore  fuo^  it  fliall  be  an  eftate 
Vond  was  tail.  Becaufe  the  firji  words  were  indefinite^  and  the  lajl  certain^ 
mvtrint  \)y  which  it  appears,  that  he  paffed  but  an  eftate  in  tail ;  per  Do- 
7 T'f'J^;  ^^"dge.  Mich.  19  Jac.  i.  C.  B.  4  Le.  248.  incafe  of  Hix  v.  Coats 
^c/2"b'.^  and  Fleetwood, 

in  10 1.  Sohtntt  cldiw  J,  &c.  It  M'as  held,  that  the  bond  was  not  roid ;  becaufe  it  appeared  by 
the  premiffes,  to  whom  the  lol.  was,  in  law,  to  be  paid,  and  the  tmcnt  fo  appearing,  the 
plaintiff  might  declare  of  a  foKciuluni  to  himfelf,  and  the  word  J.  (haU  bcjutplujagc, 

Fl.  C.  106.       20.  Ex  pr/scedentibus  ^  conC^queniibus  optima  fit  interpretation 

Hill  V.  -n   1        -.      >!"        •  1-         • 

Grange.        ^uls.  lOl.  1  urpin  V.  r  orrcigner. 

21.  Subfequent  words  (hall  not  confound  precedent^  if  by  con* 
ftruftion  they  may  ftand  together  j  per  Nicholas  J.  Pafch.  1657. 
Scacc.  Hard.  94.  in  cafeof  Cother  v.  Merrick. — cites  5  Rep.  112, 
Mallorie's  cafe,  the  word  fucccflors, — and  the  words,  executors 
and  afligns,  in  Shury  and  Brown's  cafe. 

22.  An  i7tfenfible  claufe  doth  not  make  the  refidue  of  the  deed 
vicious,  which  is  fenfible  of  itfelf.  Hill.  20  and  21  Car.  2.  I 
Saund.  320.  in  cafe  of  Pordage  v.  Cole. 

23.  A  deed  may  be  good  in  party  and  void  in  part ;  as  if  a  deed 
be  read  to  a  man  unlearned,  and  part  of  it  is  interlined ;  this  is 
good  for  fo  much  as  was  read,  and  void  for  the  refidue ;  per  Hutton 
J.  Ley.  79.  Pafch.  i  Car,  \.  In  cafe  of  the  Bifhop  of  Chicheftcr 
V.  Freeland. 

24.  When  an  aft  is  to  be  done  with  reference  to  other  thing, 
which  is  impojfibley  illegal^  or  variant,  the  a£k  fliall  ftand,  and  the 
reference  ftiali  be  void.  Hill.  2  Car.  C^B.  incafe  of  the  King  v. 
Eaton.  Litt.  R.  25.  Arg.  cites  10  Rep.  26*  b. 

There  is  a  25.  When  there  are  two  claufes  in  a  deed,  of  which  the  latter 
bctw«m  an  '^  contradi^ory  to  the  former,  there  the  former  fliall  ftand ;  per 
autimrity  Nicholas  J.'  Hard.  94.  Pafch.  1657.  in  Scacc.  cites  2  E.  2, 
mnd  Ml  Feoffments  and  Fails,  24.  4  H.  6.  22.  of  a  gift  in  frankmarriage 
anTiiureft    rendering  rent,  the  reservation  is  void. 

$he  firft  fentencelhaU  be  taken,  per  Coke  Ch.  J.  Pafch.  14  Jac-  Br.  Roll.  R.  376,  in  cafeof  Berrio 
V.  Periy. 

r  60  1  i6.  On^partofznzSumvceJballJIay  its  operation^  ^ till  another 
V  part  has  its  perfection,    Arg.  Lane  38.  Hill.  6  Jac.  Scacc.  cites  5 

Rep.  79.  b.  Fitzherbert's  cafe. 

27.  Grant  of  revirfton  generally  pafles  eftate  for  life  of  giantee 
f nly.  And.  284. 

28.  The  law  for  conftni£Hon  of  grants  hath  refipe^  to  the  ahilitf 
^tbo  grantfSs  and  this  iqpietimes  wall  rule  and  diieft  the  grant^ 


nrfiere  no  iftati  is  txprejfed*  As  a  grant  made  tp  an  abbot  and 
convent,  without  ikying  more,  they  have  a  fee  (imp)e ;  cites  1 1  H. 
4. 84.  So  if  a  grant  be  made  of  land  to  a  mayor  and  commonalty,  they 
have  fee  fimple.  1 1  H.  7.  J2.  So  if  it  be  to  a  dean  and  chapter.  27  H. 
8.  15.  Mich.  13  Jac.  3  Buls.  125. 

29.  The  law  fometimes  hath  regard  to  the  confideratton^  which 
Uads  the  eftate*  As  a  devife  of  land,  paying  100/.  gives  a  fee 
iioiple,  fo  of  a  bargain  and  fale  of  land  for  money,  without 
limiting  any  eftate,  it  is  a  fee  fimple,  becaufe  of  the  coniideration ; 
per  DodcridgeJ.  3  Buls.  126.  cites  27  H.  8.  5. 

30.  The  law  alfo  fometimes  refpeSfs  the  recompence  and  lofs^  which 
is  fujiaincd.  As  if  leflee  for  20  years  makes  a  leafe  for  10  years^ 
rendering  rent,  ^d  no  time  for  the  continuance  of  the  rent  exprefled; 
by  conftruftion  of  law  the  fame  fliall  have  continuance  for  10  years, 
Vecaufe  the  rent  is  the  confideration  of  the  term  j  per  Doderidg^ 
J.  3  Buls.  126.  Mich.  13  Jac.  i.  in  cafe  of  Gough  v.  Howard. 

31.  A  grant  {hall  not  pafs  things  divijim^  where  the  intent  was  2  Brownie 
to  pafs  fhem  conjunciim.    Fin.  Law.  8vo.  58.  i°f'  P**"  , 

cites  the  cafe  of*  L<1.  Croipwell  v,  Andrews.— *  Godb.  130^  S.  C,  c'red— 3  Le,  i^^,  Long't 
caCe.— Sav.  103.  Long  v.  Biihop  of  Glouccfter  and  Hcmmings.  S.  C— a  Roll.  R.  91.  Atvvell 
▼-  Harris.  — Jenk.  265.  pi.  68,. i  ■  2  Buls.  8.-  Mo.  496.  Arg.  cites  Bofom's  cafe.*^— -and  Sir 
Rowland  Keyword's  cafe.— —  Yely.  114.— 2  Roll.  56.  pi.  5.  Boz  nm  v.  Futter.— Savil.  62. 
S- C— IJ  Rep.  48.  Liford's  caf«.— .-Cpnftrudlioa  (hall  not  be  ^^ /rf«*/j<wx,  and  divided  where 
the  iaienthn  was,  that  it  ihould  be  entire,  &c.  Arg.  Skin.  72.  cites  2  Rep.  75.  Poph.  95.  Where 
i/  the  party  had  made  ek^n  to  take  one  acre  by  hjrgain  andfale^  he  Chall  not  take  the  rcjidue^  or  any 
other  part,  hy  nnvtyance  at  common  law,  A^i*  Skin.  72.  3y  Pcriam  J.  in  13  H.  4.  the 

difference  is  taken  betwixt  a  grant  of  a  maftar  una  cum  advocatione  \  and  a  grant  of  a  tnanor^ 
fsf  aAeriks,  a  grant  ef^the  otlvotufon.  In  14  £liz.  D.  311*  In  the  cafe  of  the  Lord  Cromwel  and 
Andrew^s,  if  a  man  bargain  and  fell,  give  and  grant y  a  manor  and  advowfon  to  one,  and  afterwards 
itviis  ajuu,  or  inroiUtb  the  deed.  Dyer  held,  that  the  advowfon  (hall  pafs  by  the  bargain  and  fale, 
as  ingrofs,  before  that  the  Uecd  be  inrolled.  But  Periam  conceived,  that  it  cannot  pafs,  if  the 
deed  be  not  inrolled,  and  then  it  (hall  pafs  as  appendant^  by  reafon  of  the  intent  of  the  parties* 
(f  odl).  13O'  in  cafe  of  Green  v.  Harris. 

32.  Oiu  claufe  may  be  explained  hy  another.    Mich.  5  Jac.  7  As  where 
Rep.  41.  (4^)  ccrisford's  cafe.  '^J*  *^' 

dehti^  dittks^  arreto-agesy  and  fums  of  money^  in  one  part,  the  word  arrearages  being  roixtd  with 
tbofe  other  words,  mud  be  inten<$ed  of  perjhnal  things,  ;and  not  of  real ;  but  where  there  was  a 
provijof  that grarjeejbould  take  no  benefit  of  a/naniges  of  any  tents,  rtliefsy  6^c.  umil  J,  S,  befatisfiedy  and 
^^d  iO|0Oo/.  this  explains  what  arrearages  tlic  king  meant,  viz.  of  rents,  tec,  it  Rep.  86* 
SrockdaJe's  cafe. 


33.  Qaufes  in  company  have  other  conftrudlions,  than  when  they  And 
t  aJone.    Hob.  275.  Mich.  13  Jac.  Earl  of  Clanrickard's  cafe,       ^^P° 


^^  ,  ^  are  to 

art^alone.    Hob.  275,  iClich.  13  Jac.  Earl  of  Clanrickard's  cafe,  '   c^pouiid 

'-'  "*  '^  one  another, 

*  Vent.  91.  Lion  v.  Carew. 

34.  General  words  will  difcharge  a  general  things  but  to  difcharge 
a  hecial  thing^, there  muft  be  fpecial  words.  Arg.  PI.  C.  334. 
caie  of  mines. 

35.  Where  general  words  are,  which  have  reference  to  a  certainty^ 
there,  if  the  general  words  were  not  parcel  of  the  certainty^  the 
grant  is  void;  as  if  the  grant  was  of  all  lands  and  tenements  in  D, 
which  were  in  the  occupation  of  J,  S,  if  thev  were  not  in  the  occu- 
pation of  J.  S.  they  do  not  pais;  fo  of  all  lands  which  defcended 
to  me  from  my  mother,  &c,  Mich.  24  &  25  Eliz.  Savil.  37,  38.  in 
cafe  of  the  Queen  v.  ^ay, 

^  '         .  36.  General 


36.  General  words  fhall  have  a.  fpecial  underftanding^  if  the 
fpecial  conftru£l>on  may  agree  with  the  pro))er  ilgnification  and 
fenfc  of  the  general  words.  Arg.  3  Le,  244*  Mich.  32  Eliz.  B.  R. 
in  Harris  and  Wing's  cafe. 

37.  General  words  do  not  .  imply  any  certainty^  nor  ihall 
conclude  any  common  perfon  to  fay,  that  he  nas  nothing  there ;  and 
the  difference  between  general  grants  and  particular  appears  in 
PI.  C.  xgi.  Wrotefley's  cafe.  20  Aff.  pi.  8.  9  H.  6.  lu  12. 
st£.  4.  27.  b.  2  Rep.  33.  b.  34.  inDoddington's  cafe. 

38.  There  is  no  difference  where  words  are  particular  and 
where  they  are  general^  if  the  general  words  cannot  be  fatisfied 
without  paifing  a  real  eflate,  though  the  particular  woHs  are  oiAj 
of  things  perfonal  \  per  Holt.  Ch,  J.  Hill.  2  Annae,  B.  R.  6  MocL 
107.  Countefs  of  Bridgwater  v.  Duke  of  Boltpn. 

AiT^  39*  ff^ords  fubjequent  mzy*  qualify  and  abridge,  but  not  deftroy 

Uridgm.  the  generality  of  the  words  precedent.  Micb^  §  Jac.  8  Rep.  154. 
but  iHT"      ^*  *^  Altham's  cafe. 

cxprcfs  eftate  limited  before  in  a  deed,  cannot  be  altered  by  any  imfUcai'ton^  which  can>  or  may 
be  made  in  i.  fubfeqaent  claufe.  Arg.  5  Mod.  267.  in  cafe  of  Leigh  v.  Brace.— —But  the 
difference  is  where  it  is  one  intire  ferttrnce,  or  feveral.  Ibid,  and  judgment  accordingly.——*  As 
power  to  executors  to  dlj^fe.  A-/,  ard  fct,  gives  no  power  to  graiit,  though  the  word  (difpofe)' 
would  carry  it.  Arg.  Show.  152.  cites  Keb.  511. 

Subfequont  ^q.  ^ando  charta  continet  generaUm  claufulamy  pqfteaque  defcen-- 
^l^^^  dit  ad  verba  fpecialia',  qua  clausula  generali  funt  confentanea^ 
jrsneralprt.  tnterpretand*  ejl  charta  jecundum  verba  fpecialia ;  but  8  Mod.  250. 
tetUnt  -anrds,  Saund.  5g.  6o.  diftinguiflies  between  where  it  is  one  entire  fentence, 
ftaii^bc*       ^"^  where  the  covenants  are  diftinS.     Gainsford  v.  Griffith.  . 

conftrued  as  general  and  indefyfndeKt  chuff s;  per  Holt  Ch.  J.  12  Mod.  150.  in  cafe  of  Winter 
and  lK)vcday— cites  Le.  1 19.  the  Queen  v.  Lewis.— and  as  cited  there  Bronker  v.  Robothara. 

41.  Antecedent  general  words  (hall  be  retrained  by  particular 
words  following^  but  not  e  contra.  Bat  i(  general  words  follow  parti^ 
cukir  wordsj  they  fliall  be  taken  in  the  largejl  fenfe^  for  other- 
wife  the  general  words  would  be  infignificant  and  void.  Arg. 
Carth.  120.  Mich,  i  W.  &  M.  B.  R.  in  cafe  of  Knight  and 
Donning  v.  Cole  and  Ux. cites  8  Rep.  Altham's  cafe. 

42.  General  words  in  the  beginning  or  end  may  be  reftrained 
by  latter  or  prior  particular  words  according  to  the  intenty  or  parti- 
cular thing  expreffed.  Arg.  Show.  151.  Pafch.  2  W.  &  M.  Knight 
V.  Cole. 

43.  General  powet  of  revocation  in  the  preamble^  or  introduftery 
part  of  a  deed  may  be  abridged  by  a  fpecial  power  in  the  oterating 
fart  of  it;  per  Keynolds  Ch.  B.  Hill.  4  Geo.  2.  Gibb.  214. 
Fitzgerald  V.  Lord  Falconbridge.—— Ibid.  221.  per  King  C, 

Show.  151.  44.  Generalis  claufula  non  porrigitur  ad  ta^  qua  antea  fpecialiter 
^au^nd!^6l  fi^^^  comprehenfa ;  fo  that  when  the  deed  at  firft  contains  fpecial 
Ga^nsfor?  words,  and  after  concludes  in  general  words,  both  words  as  well 
T.  Griffith,  general  as  fpecial  Ihall  ftand.  Mich.  8  Ja<j.  i.  8  Rep.  154.  b.  in 
^•^•"j — ^^  Altham's  cafe. 

vas  ad- 
mitted,  that   in  deeds   (though  othcrwifc  in  wills)    fuWequent  clanfes  which  arc  sener^ 
Ihall  be   governed  by  precedent  claafes  which  are  more  particular •    4  Modt  69.  in  cafe  m 
Thomas  v.  Howell. 

•  45.  Whcro 


4.5.  Where  particular  words  arc  in  the  end^  the  middle  fiiall 
never  betaken  general.     Pafch.  3  Car.  Het.  15.  Abrec's  cafe. 

4.6.  The  rule,  that  the  general  words  fubfsquent  ihall  be 
retrained  by  the  precedent  particular  wordsy  is  good  and  general, 
especially  where  the  particular  words  comprehend  and  exprefsa 
thing  of  an  inferior  nature  to  the  general  words  fubfequent,  and 
Aat  the  generaj  words  are  put  without  their  dividing  differences ; 

for  diere  indeed  the  generality  of  them  fhall  be  controuled  by  the  ^  ^ 

bounds  of  the  particular  precedent  words.  But  where  the  general  |^  02  J 
words  do  put  the  proper  difference  of  particulars,  and  befides  take 
a  higher  /pedes  than  the  particulars  mentioned  before  \  as  where  the 
devife  was  of  all  his  plate  and  jewek,  knd  all  other  his  eftate  real 
and  perfbnal,  &c.  there  the  general  words  Jhall  over  reach  the  par- 
ticulars  before^  as  if  in  the  Archbishop  of  Canterbury's  cafe 
in  2  Rep.  the  words  had  been,  and  all  the  ecclefiaftical  peribns  of 
fuperior  or  inferior  rank ;  they  would  have  taken  in  archbifhops, 
bifhops,  &c.  Per  Holt  Ch.  J.  Hill,  2  Annae,  B.  R,  6  Mod.  107, 
Countefs  of  Bridgwater  v.  Duke  of  Bolton. 

47.  When  Huordi  contained  in  a  deed  go  to  fever al  fences  and 
purpofes,  the  deed  fhall  be  taken  according  to  the  fenfe  of  the  words, 
without  taking  or  expoutlding  any  word  to  be  vain^  or  confounding 
the  fenfe  of  it ;  as  if  in  the  deed  be  contained  dedi,  remifi,  &c.  this 
may  be  a  deed  of  grant,  feoffment,  releafe,  or  confirmation,  or 
all  thefe  as  the  cafe  requires.  2  And.  20.  Earl  of  Pembroke  v« 
Barkly. 

48.  When  words  of  diverfe  natures  are  infertcd  in  a  conveyance;  Godb,  liS. 
the  grantee  has  elcfkion  to  ufe  which  of  them  he  will.     2  Brownl.  -^.r^.  . 
792.  Hill.  7  Jac.  in  cafe  of  Smallman  v.  Powis.——— cites  Sir  R. 
Heyward's  cafe. 

49.  In  many  cafes  the  praterperfe£f  tenfe  is  taken  for  the  prefent  2  Ycnt.  57, 
tcnfe.   Trin.    11   Jac.   10   Rep.    67.  Church-wardens  of   Saint  contra  in 

o     •        »    f^  cafe  Ota 

Saviour  s  cafe.  ^^iu^ 

Wright  V.  WyveU— Expofition  (hall  be  made  of  deeds  fometimea  contrary  to  grammati44d 
pmftfuSkn,  per  Withens  J.    1  Show.  334  in  cafe  of  Fountain  ▼.  Guavers. 

50.  Two  negatives  may  be  conftrued  as  a  negative  in  grants, 
but  not  in  pleas ;  for  they  are  to  be  in  Latin,  and  muft  be  conftrued 
as  Latin  ought  to  be.  Trin.  2  Annae,  1  Salk.  328.  Dillon 
V.  Harper. 

51.  H^ords  needlefs  (hall  not  impeach  a  claufe  certain  and 
abfolute  without  them.  Trin.  17  Jac.  Hob.  313..  in  cafe  of  KSkbet 
V.  Lee. 

52.  Addition  of  ufekp  and  impertinent  words  fhall  not  hurt  the  Kor  a 
obligadoxj  and  condition  which  were  perfed  before.    2  Saund.  79.  »•««'<',  cfpc* 
Pafch.  22  Car.  2.,Maleverer  v.  Hauxby.  tl^r,. 

*^ety.  2  Saund.  96.  Pafch.  i%  Car.  2.  Ue(keC  v.  Lee.— But  words  that  ZTtfenJibU  in  adeed^ 
fiiall  not  be  taken  as  vain ;  for  that  is  to  confound  the  intent  of  the  parties.  And.  236.  in  cafe 
of  Onfley  als.  Oneiby  als.  Oufely  v.  Filke. 

53.  When  words  in  a  deed,  plea,  or  record,  are  fo  repugnant^  When 
that  the  true  fenfe  thereof  cvmot  be  kno^Ti  to  &e  court,  what  is  to  [.^^  *^^*cy 

be 


6a  ®ranw* 

"between  bc  judged  or  conftrucd'  upon  diem,  all  fliall  be  taken  to  be  voul^ 
©f^^a^Md     f^^^to  ^^^  ^^^  in  law.     Arg.  Bridgm.  102. 

tlie  law  reganh  thtfirfi.  words,  Arg.  Lat.  264.  cites  2  E.  &«  Feoffments  94.— So  leafc  to  fw» 
hab€KiV  jointly  and Jivtrally;  they  are  jointenants  ;  becaufe  the  firft  words  have  the  pre-eminence. 
Arg.  Ibid,  cites  5  Rep.  19— ^Though  fometimes  conftrud^ionp  ^y  <fw/v  ihall  be  admitted,  yet 
the  law  never  will  allow  fuch,  as  will  utterly  d<ji,at  what  is  before grcauca^  or  is  repugnant  to  the 
jjrant.    Arg.  a' Jo.  30,  31. 

54.  The  law  will  conflrue  that  part  of  a  grant  to  precedeywYiioh 
ought  to  precede*  Mich.  lo  Jac»  B.R.  lo  Rep.  28  Sutton's 
Hofpital's  cafe* 

55.  If  a  man  makes  a  leafe  referving  rent  habendum  f^r  20  years, 
fo  that  the  refervation  is  placed  before  the  habendum^  yet  it  is  good, 
and  the  judges  by  their  conftru£iion,  are  fo  to  marmall  the  words, 
^  to  make  it  to  be  a  refervation  of  the  rent  for  the  whole  term  ; 
per  Coke  Ch.  J.  2  Buls.  282.  Mich,  i%  Jac*  in  cafe  of  Attoe  & 
al.  V,  Hemmings. 

tbi«5.  cites  56,  A  deed  ought  to  be  expounded  fo  that  all  parts  ef  it  mof 
Lo^dCrom-  fi^^^^  together^  and  it  being  a  common  alTurance,  the  judges  (hall 
well's  cafe,  break  the  deed  in  pieces  to  fulfil  the  intents  of  the  parties  \  per 

I And.     Archer  J.  Cart.  98.  cites  9  Rep.  47.  Earl  of  Shrewlbury's  cafe. 

li<^.  168.  « 

Stukely's  ca('e.-..-^And  for  that  purpofe  it  is  freqiient  to  have  a  tranfpafitm  of  words.  Agreed 
per  Bridgman  Ch,  J.  Cart,  iis-  per  Archer  J.  150.  and  fays  the  law  will  take  a  r/m>&  at  t\m 
latter  end  of  a  deed,  And  couple  U  in  its  due  place,  cites  Hill  and  Gawoy's  Casc,  anil 
Crontwell's  cafe.— Per  Tirrel  J.  Ibid.  155.— Lord  C,  Parker  fald  that  furely  it  is  a  rule  both  m 
law  and  equity  fo  to  conftnie  a  deed,  as  that  cvtry  cluvje  fhouU  bavt  Its  efe^h  Wms's  Rep* 
457.  Tiin.  1718.  in  cafe  of  Butler  v.  Duncoiub. 

57.  Lord  of  a  manor  grants  by  copy  to  A.  and  his  heirs  fuhbofcum 
in  M.  Wood  and  M.  Grove  annuatlm  fuccidend*  per  4  vel  5  acras 
at  Iccjl ;  all  the*  underwood  (though  not  the  foil)  paffesby  the  copy 
in  property,  and  nothing  remains  to' the  lord,  and  the  words 
annuatim  fuccldcnd''  by  4 'or  5  acres  is  the  order  appointed  for  the 
cutting  only,  and  not  to  go  to  the  reftraint  of  the  grant ;  adjudged 
as  above.    Pafch.  36  Eliz.  Mo.  355.  Hoe  v.  Taylor. 

58.  The  cafe  above  is  not  like  to  a  liberty  to  take  underwood  for 
fuel\  for  there  the  lord  may  cut,  leaving  fufficient  for  the  tenant.' 

Pafch.  36  Eliz.  Mo.  355.  Hoe  v.  Taylor. 

59.  Every  refiraint  dees  imply  (efpecially  in  a  will)  that  the  party, 
in  cafe  he  was  not  reftrained,  had  power  to  do  that,  which  it  pro- 
hibits, which  is  the  caufc  that  it  reftrains  them.  Hill,  8  Jac.  in 
Cur.  Ward.  9  Rep.  128.  in  Sonday's  cafe,  cites  Bridgm.  Arg. 
137.  in  Marg. 

60.  A  coiidition  annexed  to  an  eftate  given  is  a  divided  claufe 
from  the  grants  and  therefore  cannot  fruftrate  die  grant  precedent, 
neither  in  any  thing  expreifed,  nor  in  any  thing  implied,  which  is 
of  its  nature  incident  and  infeparable  from  the  thing  granted ;  per 
Hobart  Ch.  J.  Hill.  la  Jac.  Hob.  170.  in  cafe  of  Stukely  v. 
Batlcr. 

61.  When  firft  there  arc  general  words^  and  after  an  exception  of 
fotne  particular^  911  that  is  not  within  the  particular  ihall  be  widitn 

the  general  ;  what  is  not  excepted,  is  within  the  grant;  and  this 
nUe  holds  where  the  genera}  words  by  themfclves  will  not  pafs  ai 

thmgi 


[63   ] 


\ 


Ifaing,  there  by  intendment  of  the  exception  they  fhftll  pafs;  as  if  a 
man  grant  common  for  all  manner  of  beaftS)  yet  the  grantee  (hall 
not  have  common  for  goats  and  hogs,  and  yet  if  he  grant  com* 
mon  for  all  manner  of  beads,  exqept  goats,  the  grantee  ihall  have 
common  for  hogs ;  (b  if  he  grant  all  trees  yet  fruit  trees  do  not 
pafs,  but  grant  of  ail  trees  except  apple  trees^  will  pafs  all  other 
kind  of  fruit  trees,  as  cherry  trees,  pear  trees,  &c.  Hill.  20  Jac. 
B.  R.  Arg.  2  RoU.  R,  280.  in  cafe  of  Lord  Zouch  v.  Moor. 

62.  There  is  a  great  difference,  when  a  claufe  of  rejlraint  Is  in 
one  and  the  lame  fentence,  and  when  it  comes  in  a  dijiln5l  Jentence. 
Arg.  LitL  R.  r86.  Mich.  4  Car.  C.  B.  in  cafe  of  Trenchard  v« 
Holkins cites  Harris  v.  Wing. 

63.  If  a  reJiriSftve  claufe  be  in  thefirjl  or  laji  part  of  a  fentence^  or  In  n  con^ 
at  the  beginning  of  the  Jirft  or  end  of  the  kjl  fentence^  which    in  ^eyance 

Srood  fenfe  may  be  applied  to  either,  there  it  (hall  extend  to  both  ftriaioa* 
enrencesi  but  e  contra,  if  fuch  fentence  be  placed  in  the  middle  h^th  iu 
€>f  one  or  two  fentences.    Sand.  6o.  Pafch.  19  Car.  2.  Gainsford  v.  f'^f'^^t^' 

i^j^icu  tiUiortf  and 

^"*".  general 

words  in  a  grant  may  be  overthrown  by  words  reftrl^ive.  Godb.  236.  Clay  7,  Byrntrt.— • 
A  reftri^ion  may  be  in  a  fpeciai pant,  as  ia  5  Rep.  Ocne  l^s  cafc.*^Buc  if  the  reftru^lhn  dotbaU 
€9Mcur  md  mut  with  the  grunt,  then  the  rcftrifliun  is  void.     Godb.  237.  Clay  v.  Barnec. 

64*  Talis  interpretatio  fUnda .  ejl^  ut  evitetur  abfurdum  l^ 
incoTivenunu 

65.  It  is  faid  bv  fome  men,  that,  if  in  a  deed  indented  made  An  indentuH 
between  two,  both  (peak  by  words  within  the  deed ;  but  the  words  f/'^hHccd* 
which  one  fpeaketb  be  in  thefirjl  perfon^  and  the  words  which  the  of  both,ani 
&ther  fpeaketh  are  in  the  third  terfon\   in  this  cafe  they  fay  that  all  tva-y 

the  words  in  the  deed  (hall  be  uia  to  be  fpoken  by  him  who  fpoke  J^}"'.*"  ^l 
in  the  firft  perfon,  which  faying  is  nothing  to  the  purpofe.    rerk.  'Uth^lx^tst. 

S.  l6o*  Le.  246. 

Thomas  V. 
Green.        Contra  of  a  ittd  poll,    Arg.  8  Mod.  312 .  in  cafe  of  Skipwith  v.  Green."  But 

where  the  perfon  ii  named,  that  fpeaks  them,  it  cannot  be  taken  chat  any  other  fpeaks  them. 
Ar%.  RblU  &.  80^.— But  if  not  they  fliali  be  accounted  to  be  his,  who  may  mod  properly  fpeak 
them.  Ow.  251.  Dennis  v.  Henning,  alias  Jennings.  *——— cites  26  U.  %,  2.  22  U.  6» 
58.  ^%  H.  S.  6. 

66.  h  fecond  grant  tf  the  Fame  thing  to  the  jame  perfon  by  the  fame 
perfon^  and  reciting  the  firft  grant,  muft  not  be  pleaded  as  a  grant, 
but  as.  a  confirmation.  Trin,  13  Eliz.  Arg,  PI.  C,  397.  a.  b.  in 
cafe  of  the  Earl  of  Leicefter  v.  Heydon. 

67.  One  thing  in  grofs  cannot  contain  another  thing  in  grofs ;  and  j"  64  1 
a  word  which  fignifies  a  thing  in  grofs,  cannot  pafs  anoSier  thing.  ^ 
As  if  a  man  grant  althisfervices  in  D,  it  is  to  be  intended  fer  vices 

^  grp^  snd  if  he  have  not  any  fervices,  but  thofe  which  are 
parcel  of  a  manor,  nothing  fhall  pafs  by  thofe  words ;  per  Clench. 
J.  Mich.  27  Eliz.  B.  R.  Godb.  38.  in  cafe  of  Futter  v.  Borome, 
aL  Bozom's  cafe. 

68.  Exception  is  no  agreement;  for  nothing  (hall  be  faid  an 
amement  in  a  deed,  but  that  which  pafleth  in  intercft,  Hili.  7  Jac. 

Arg.  2  Brownl*  213.  in  cafe  of  Proctor  v.  Johnfon. 

69.  Tf^orJi 


^4  ^tantjEf^ 

69.  Words  If oke  in  onefenfe^  and  by  ohe  party,  Ihall  be  taken  iH 
another  fenfe  diverfe  times  by  conftruction  of  law;  as  a  reverter  for 
a  remainder.  Arg.  2  Bids.  282^  Mich.  12  Jac.  in  cafe  of  Attoe  ic 
al.  V.  Hemmings. 

70.  To  {ay  that  lands  have  been  demlfedand  demifahlej  the  words 
fiisJl  be  taken  dijiributive.  Per  Glyn  Ch.  J.  Trin.  1655.  Sti.  480* 
in  Yates's  cafe. 

71.  The  law  will  never  make  conftrufiion  to  the  prejudice  vftbe 
inheritance^  (of  which  it  is  fo  tender)  if  the  grant  can  be  otherwife 
Satisfied  >  Arg;.  and  judgment  accordingly*  Hill.  28  Car.  2.  B.  R« 
2  Jo.  72.  Aftry  v.  Ballard.  ■  ■  cites  II  Rep.Lyford's  cafe. 

Co.  Litt.  54.  b.  5  Rep.  Saunder's  cafe. 

72.  A  remainder  in  a  fettlement,  with  power  of  revocation,  was 
to  B.  and  the  heirs  male  of  bis  body ;  but  in  the  deed  of  revocation, 
the  recital  of  the  former  limitation  omtted  the  words  of  his  hody^ 
but  direded  that  thefaid  eftate  in  the  faid  deed  mentioned  fhould 
be  to  the  ufe  of  B.  and  his  heirs  male.  Adjudged,  that  the  famd 
words  in  the  new  limitation  fhall  have  the  &me  conftru^^ion^  which 
they  have  in  the  recital,  and  (hall  make  new  eftate  taiL  Trin.  i 
Jac.  2.  C.  B.  3  Lev.  213.  Gilmore  v.  Harris. 

73.  A  deed  ought  to  be  expounded  by  itfelf,  and  by  what  appears 
in  It,  where  there  is  no  reference  in  the  deed  to  any  tning  foreign  to 
it;  per  HoltCh.  J.  Mich.  1700.  2  Vern.  399.  in  cafe  of  Attorney 
General  v.  Mayor,  &c.  of  Coventry. 


(H.  14)  Conftrudlion  as  to  Continuance,  in  refpcft 

of  the  Words. 


*  I.  T  F  /«  thepremijfes  lands  be  lette9ty$r  a  rent  granted^  the  general 

^f]^  intendment  is,  that  an*  eftate  for  life  paflcs^  but  if  the 


•And 

Iivcry 

Ow.  iig.  habendum  limit  the  fame^^r  years  or  at  willy  the  habendum  qualifiet 

per  two  the  general  intendment  of  the  premiftes ;  for  it  is  a  maxim  in  law, 

cafe^of'  *"  quod  qualibet  concejjio  fortijjime  contra  donatorem  interpretanda  eftj 

Butler  V.  which  is  to  beunderftood,  th;it  no  wrong  be  done ;  for  it  is  another 

Rudflcy.—  maxim  in  the  law>  quod  legis  conftru&io  nonfacit  injurianu   Co* 

Ifl^-'i.'  Litt.  183. 

in  the  grant*  the  grantee  (hall  have  an  eftate  fur  Ufe ;  but  yet  if  there  be  fuch  words  in  the  grant 
which  may  declare  the  will  of  the  grantor,  and  his  wHl  is  not  contrary  to  the  law,  the  eftate  ihatt 
Ibe  according  to  his  Intent  and  will,  unlefs  in  fpecial  cafes.  Perk.  S.  104.  cites  5  H.  7.  i.  7.  Gr. 
5S.  26  H.  8  4j-  If  no  habendum  be  in  the  deed  to  exprefs  any  certainty  of  time,  tb*  leflfos 

Ihall  be  tenant  at  wiU,  unle£s  livsry  be  made.    Per  Maawood  juftice.  9Lc\  33.  Anon. 

2.  Therefore,  if  tenant  for  life  make  a  leafe^  generalfy^  thb  fliall 
be  taken,  by  conftruftion  of  law,  an  eftate  for  his  own  life,  that 
made  the  leafe ;  for  if  it  fhould  be  a  lea|p  for  the  life  of  the  lefFee^ 
it  fhould  be  a  wrong  to  him  in  the  reverfion.  Co.  Litt.  183.  a. 
183.  b.     . 

3.  So  if  tenant  in  tail  make  a  leafe  generally y  the  law  ftall  coi)ftni6 
this  to  be  fuch  a  leafe  as  he  may  lawfully  make,  and  that  i»  fdir 
term  of  his  own  life  >  for  if  it  ihould  be  for  the  life  of  dxe  leflee^ 

it 


it  (hould  be  a  difcontinuance  ai^d  confequently  the  eftate,  which 
fliouldpafsbyconftru(3ion  of  law,  ihould  work  a  wrong.  Ca  Litt. 
183.  b. 

4.  Affife  of  commofij  the  plaintiff  (hewed  a  deed  of  an  ajfart  and 
cmanon  tfturhary^  in  J  00  acres  of  moofe  in  T.  to  dig  and  carry  at 
wiU\  and  the  affife  well  lies  ;  for  thefe  words,  at  wtll^  are  referred 
to  the  taking,  and  not  to  the  eftate ;  and  fo  fee  that  of  a  thing 
which  lies  in  grant,  if  no  eftate  is  limited,  he  fhall  have  for  term 
of  life,  for  the  livery  of  the  deed  is  as  a  livery  of  the  land.  Quod 
nota  bene.  Br.  Affife,  pi.  421.  cites  7  £•  3. 43.  and  H«  I  £.  j. 
Fitzh.  Affife,  134. 

5.  If  tenant  for  life  charges  the  land  and  infe$j/fs  him  in  remainder j  ^^  »7^«» 
he  fliall  hold  it  charged  during  the  life  of  tenant  for  life,  and  no  ^^Jj^jj)^^ 
longer;  for  this  is  a  forrender*     Br«  Charge,  pL  6.  cite$   50  wby* 

£.3.6.  writ  of 

waft.  Br. 
Charge  ut  iuj^ 

6.  If  ttvo  maris  of  annual  rent  be  granted  unto  a  man  until  ten 
maris  are  levied^  the  grantee  fhall  have  an  eftate  in  this  rent  but 
for  5  years ;  for  the  intent  of  the  grantee  cannot  be  other  wife, 
and  the  words  in  the  grant  arefufficient  to  fatisfy  the  fame  intent,  &c. 
^erk.  S.  105. 

7.  If  a  villain  he  granted  for  lifcy  the  grant  is  good;  and  in  the  jind  toxhm. 

&mc  cafe,  if  the  villain  purcbafe  lands  infee^  and  the  grantee  enters  P«rpofe 

into  them  as  into  lands  purchafed  by  his  villain,  he  mall  keep  the  ^j^^^^ 

lands  to  him  and  his  heirs,  and  yet  he  hath  no  eftate  in  the  villain  when  a 

but  for  life;  but  the  reafon  is,  becaufe  he  hath  the  fame  as  a  raanihafl 

perquijft^ejkc.  Perk.  S.  94.  cites  5  E.  4.  61.  f^^'  fj' 

rff^if  of  oftotbfr  thing;  and  wbjca  in  the plact  o/*  another  thing,  and  when  6j  re^/on  §/ aaotUcv 
tLiiig.  Perk.  S.  94. 

8.  If  a  man  leajes  his  land  for  years j  rendering  rent,  and  after 
grants  tbt  rent  to  j,  S*  and  the  termor  attorns,  and  after  the  termor 
furrendersj  jet  the  grantee  Ihall  have  the  rent  during  the  term; 
per  Brian.  Br.  Grants,  pi,  128.  cites  20  £.4.  13. 

9.  Lsafe  was  made  for  forty  years  by  indenture,  and  lellbr 
covenant^  that  lejfee  might  take  convenient  frebooty&c.  in  a  certain 
parcel  of  land  not  then  leafed,  yr^m /^m^  to  time '^  but  no  time  was 
limited  in  certain ;  agreed  by  three  juftices,  that  the  lefiee  Ihall 
have  it  during  the  term.  P.  3  £.  6.  Mo.  6.  pi.  23.  Anon. 

10.  By  articles  A.  was  to  have  annually ^  for  fix  years  then  next, 
20  i.  tczjvards  the  keeping  and  honeft  education  of  B.  and  bond  of 
20  L  was  given  for  payment.  The  payment  ihall  be  for  6  years, 
tiiough  B.  ftiould  die  in  the  mean  time.  D.  329.  pi.  13  Mich.  15 
&  16  Eliz. 

11.  Fine  levied  to  the  ufe  of  himfelf  for  life,  remainder  to  his 
executors,  till  they  have  levied  300/.  for  performance  of  his  will. 
Per  Popham  and  Anderfon,  the  eftate  of  the  executors  may 
determine  by  their  own  negligence^  and  the  words  are  intendible, 
till  diey  conveniently  might  have  levied.    Mo.  556.  RofTc's  cafe. 

12.  Aleafe 
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Foph,99.  12.  A  leafc  was  made  to  a  widow  for^  40  yearsjfi  (am  £a 

Wo  looT  'vixeritjola  £«f  inhahitavcrit  within  the  faid  houfe  ;  the  leafe  deter- 

s.  c,  aad  mines  by  her  marriage  or  death ;  but  where  the  words  were  for 

diftin-  4.0  years  fub  conditione  quodfi  tarn  diuj  bfc,  the   leafe  would  have 

rw"^^  ^^'  ^^"  abfolute;  for  thofe  words  having  no  (tunc)   to  refer  to,  ^re 

words  of  uncertain,  and  fo  furplufage.   Mich.  37  ic  38  £liz.  B.  R.  Cro.  £• 

condition,  414,.  Sayer  V.  Hardy. 

and  words 

of  limitation.    ■    ^  Goldlb.  179.  S»  C.    >  .     Ow.  107.  S.C« 

And.  15  X.  13.  A  feoffment  was  made  to  A.  to  the  ufe  of  A^  and  his  wifij 

L«.7ci.^  d^Jpu^ij^ohle  of  wajl^  during  their  lives^   one  died,  and  furviv&r 

Roit's  committed  waft ;  adion  lies  not  by  him  in  reverfion,  for  it  is  a 

cafe,—.—  privilege  annexed  to  the  eftate,  which  fhall  continue  as  long  as  the 

Ven^74.  eftate  continues.  Godb.  132.  pL  150.  Mich.  29  Eliz.C.B. 

in  cafe  of  B^les  v.  Wenman. 

r   66   1       ^4*  ^  ^^^^  *^  granted  to  two  during  the  life  of  J,  5.  to  the  ufe  of' 

Cro.  E.        J'  ^*  grantee  dies,  the  rent  remains  to  J.  S.  for  the  grantees  have 

^ir.  Mich,    an  eftate  during  the  life  of  J.  S.  and  by  the  27  H.  8.  the  ufe  is  raifed 

41  &42.      and  conjoirted  with  the  pofleffion,  whereby  the  rent  itfelf  is  carried 

^1^2  And  ^°  J"  ^*  V  which  J.  S.  has  an  abfolute  eftate  for  his  life,  and  the 

i^o.  S.  c. '  life  of  the  grantees  is  not  material.     As  if  rent  be  granted  to  two 

for  the  life  of  J.  S.  if  he  does  not  grant  over  the  rent,  their  lives 

are  not  material ;  and  if  they  grant  over  and  die,  the  rent  (hall  not 

ceafe,  but  the  grantee  (hall  have  it  during  the  life  of  J.  S.    And 

here  the  Stat.  27  H.  8.  vefts  this  in  cejiuy  que  vie ;  otherwife  had 

It  been  before  the  ftatute  of  ufes.     Quod  fuit  conceiTum  per  Cur. 

Owen  126.  Crawley's  cafe. 

15.  A.  was  tenant  in  tail  by  devife^  with  power  to  grant  a  rent-* 
charge  of  4I.  per  annum  to  B.  the  remainder^man  in  tail  of  the 
lands,  and  his  heirs  in  fee.  A.  accordingly  grants  fuch  rent  to  B. 
in  fee.  B.  affigns  the  rent  to  J^  S,  A.  dies  without  iffue  ;  yet  J.  S« 
has  the  rent  in  fee,  and  it  is  not  determined  with  the  eftate  tsul  of 
A.  but  iffues  out  of  all.  the  eftate  which  was  the  teftator's,  and 
charges  the  whole  inheritance.  Trin.  15  Jac.  Cro.  J.  427.  Duttoo 
Y.  Ingram. 
FerCoke,  i^»  Termor.grants  a  rent  to  J.  S.  and  limits  no  eftate;  he  lhafl 
Ch.  J.  He    have  this  for  all  the  term,  if  he  lives  fo  long.    Per  Dodderidge  J. 

IhaUhav.       3B1UIS.122,  123. 

the  rent  ^  »        ^ 

during  all  the  term,  and  if  he  dies  during  the  term,  his  •  executors  fhall  have  it;  but  if  oag 

vroftts  a  rent  out  of  his  own  land  to  J.  S.  and  litnin  no  ejlmte  in  this  rent,  he  (hall  have  this  rent  for 

his  life.     Per  Dotlcridgc,  if  one  grants  a  rent  to  J.  S.  without  faying  any  more,  this  (hall  b* 

for  Ufe  •  but  if  he  goes  farther,  and/7yf  thrj  bii  execuion  fhali  dijlrmnfer  10  yrars  for  this  rent,  by 

this  it  Ihall  be  only  a  r^.t  for  10  years,  and  cited  5  Alt  Coke  agreed  this  to  be  fo,  becaufe  it  is 

an  explanation    of   his   menning.     I  hid.  Per  Croke   juftice,  contra.  Ibid.   117. — 

•  Havighton  Juftice  diftinguillied  between  a  grant  by  deed,  and  a  deviie ;  that  in  a  grant  it 
ihall  be  taken  ftrongeft  againft  gnmtor.  Ibid.  124.  Per  Coke  Ch.  J.  it  is  the  fame  in  a  devtft. 
Ibid.  129.— -In  cafe  of  a  devife,  it  was  decreed  to  contiwue  as  long  as  the  term,  and  to 
go  to  the  executors  of  dcvifcc  2  Vocn.  35.  Gofley  v.  Gilford-  HiU.  1688.  ■  So  in  cafe  q£ 
a  grant.    RoU.  A.  83 1 .  pi.  5»  * 

Sid.  15 1.  S.  X7.  Covenant  on  marriage  of  his  daughter  to  B.  to  pay  loh 
c.  reports  fffi„ually^  and  fays  not  how  long.  The  court  inclined  it  fhooM 
nam  irbo    be  for  Ufe,  but  if  for  the  life  of  tixe  baron,  or  the  feme,  was  not  de- 

termined^ 


V 
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temined  ;  &  adjomatiir.     But  fome  thought  for  the  life  of  the  '^^Mfobit 
baron,  becaufe  it  is  in  lieu  of  the  portion,  and  ftiall  be  taken  moft  {^r/lit^r-- 
ftrong  againft  the  covenantor ;  others  for  the  life  of  the  feme,  becaufe  lo  /.  a  "yi^l 
it  is  for  her  marriage  provifion.    Pafch.  15  Car  2.  B.  R.  Lev.  102.  and  that 
Hookes  V.  Swain.  ^^^"^ 

4eha:es  it  was  held  per  toc  cur.  that  it  fhouM  be  for  their  lives^  and  tliat  th«  maintenance 
ihoulU  be  as  hiQiog  as  tlw  marriagi5.^-^A'o  feme  widow  covenauted,  on  marriage  with  her 
^ar>n,  that  he  (hall  enjoy  the  lands  of  the  feme  during  their  joint  lives,  and  the  baroa 
covenanted  with  the  femes  truftees  to  f>ay  than  anpnta/fy  ao  /.  without  faying  how  long,  and 
adjutJged  for  their  two  lives,  as  the  covenant  of  the  other  part  was  for  the  enjoyment  of 
cbe  lands  »f  the  feme.  Lev.  X03.  cited  as  Thn.  3  Jac.  2.  C.  B.  the  cafe  of  Death?.  Ben)is«— * 
Lutw.  4.39.  S.  C 

18.  If  letters  patents  arc  to  chufe  a  town^clerk  generally,  it 
gives  an  q[\2X&  tor  life;  but  if  it  h^  to  chuji  one,  provided  they  may 
turn  him  out  at  their  will  and  pleafure^  yeX  they  cannot  do  it 
without  (hewing  caufe.  But  if  it  be  to  chuJi  him  durante  bene 
.placitoy  he  may  be  removed  at  any  time,  and  without  any  caufe 
fliewn,  as  Twifden  faii  Trin  22  Car.  2  Vent.  82.  Dighton's 
icafe. 

ig,  'The  lien  of  a  covenant  may  be  meafured  by  the  eftate  in  thf 
rentj  or  thing  granted.  Per  Wythens  J.  Mich,  35  Car,  2.  B.  R.  2 
JShow.  334*  in  cafe  of  Fountain  v.  Guavers, 

(H.  15.)  Conftruftion  as  to  *  Continuance  where  ms^^i^Ji 

it  is  cafual.  W-p-?. 

I .  t    AND  given  to  A.  and  his  heirs,  fo  long  as  B.  has  heirs  of 
^^  his  body.     The  donee  has  a  fee,  and  may  alien  it,  notwith- 
landing  there  be  a  condition  that  he  {hall  not  alien.  2  And.  136. 
Arg.  cites  13  H.  7.  1,1  H*  7.  2i  H.  6.  fo.  36. — So  if  the  words 
are,  Jo  long  as  y,  S.  or  his  heirs  Jball  enjoy  tl:e  manor  of  D,  thelo  > 

words  (fo  long)  are  vain  words,  and  do  not  abridge  the  eftate, 
-2  And.  138.  cites  ji  Aff.  8.'  ■  So  to  A,  and  his  heirsj  during 
the  life  of  J,  S.  ox  for  years.  Thofe  words,  (for  life)  or  (for  years) 
are  vain  .words,  if  livery  be  made ;  for  the  donee  has  a  fee,  ut  fup. 
Some  hc^d  that  it  is  not  a  fee,  but  if  it  be,  thofe  words  are  vain, 
and  do  not  limit  the  eftate.  Ibid. 

2.  Baron  feifed  injure  uxoris  grants  totum  Jlatum  fuum  to  J.S. 
Jie  ihall  have  it  only  during  the  life  of  the  hufband,  if  (he  outlive 
him;  but  if  fhe  has  iffuc  By  him,  then  J.  S.  {hall  have  it  for  the 
Jnron's  Jife  abfolutely^  Arg.  Goldlb.  68.  cites  it  as  a  cafe  put 
hy  Baldwin  in  time  of  H.  8. 

3.  A.  in  confideration  of  marriage  to  be  had  with  M,  made  a 
feoffment  to  the  ufe  of  himjelf  for  Ufe^  remainder  to  the  ufe  of  M. 
for^  during^  and  until  fome  fon^  which  he  fhould  beget  on  the  body 
of  M*  Jbould  accomplijh  the  age  (f  Tli^  and  from  and  after  fuch  fon 
fi>ouid  attain  the  age,  then  to  the  ufe  of  M,  during  her  widowhood. 
They  marry,  and  Sie  baroi  dies  without  iffue  by  M.  She  enters, 
^ad  continues  fple.    Adjudged  without  argument,  that  the  eftate 

VquXUN.  ^  Q  in 
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in  remainder  to  M.  is  good,  though  (he  never  had  a  fon.    D.  309. 
pi.  39.  Pafch.  13  Eliz. 

4.  A-  makes  a  feoffment  toB.  and  hi f  heirs^  UiU  lOOO/.  is  paid 
by  J*  S,  if  J.  S.  dies  without  payment^  B.  (hall  bold  the  land 
abfolutely  for  ever.     D.  300.  b.  pi.  39.  Pafch.  13  Eliz. 

5.  Feoffment  to  the  ufe  ofhimfelf  for  life,  and  after  to  the  ufc 
of  A.  his  fon,  provided  if  he  die^  the  fa'id  A,  being  under  23  then 
the  grantees  and  their  heirs  Jhall  he  feifed  to  them  and  their  heirs^ 
until  A,  hath  accomplijhed  the  faid.  age^  remainder  after  to  %  S» 
The  feoffor  dies,  A.  being  then  but  14.  Per  Anderfon  Ch.  J.  an 
abfolute  intereft  vefts  for  9  years,  determinable  on  the  death  of  A. 
pr  rather,  they  are  feifed  in  fee  determinable  on  A.'s  attaining 
his  age  of  23.  But  per  Rhodes  and  Windham  J.  here  is  an 
intereft  determinable  on  the  death  of  A.  within  the  term,  for  if  A»  die 
within  the  term,  the  remainder  is  limited  over  to  a  ftranger.  Pafch. 
28  Eliz.  C.  B.  Le.  281.  Bafkerville  v.  Bifhop  of  Hereford. 

And.  15T.  6.  A   grant  was  made  to  twoj  durante  vita  ipforum  &  alterius 

GoWftTTi.  ^^''^"^  diutius  Viventis  ahfque  irnpetitione  vajii  durante  vita  ipfomnu 

S.C.  but  *  One  dies.  Per  tot.  cur.  the  liberty  runs  with  the  eftate,  and  {hall 

there  it  is  cndurc  as  long.     Hill.  29  Eliz.  C.  C.  3  Le.  151.  Rolt's  cafe. 

durantibus  o  x  •/ 

vitis  ipforaniy  and  reports  the  opinion  of  the  court  to  be,  that  the  furvtvor  Ihall  not  be  impeachel 

of  waft  J  becaufe  of  tiat  ftvtroHctf  but  otherwise  if  it  had  hoea  jointly, 

7*  So  in  replevin,  the  cafe  was,  A.  feifed  of  the  land  made  a 
leaje  at  will  to  B,  rendering  6  /.  per  ann.  and  by  another  deed^  reciting 
this  rentj  he  granted  eundem  redditum  to  y.  5.  the  defendant  y&r  his 
life ;  the  leaJe  at  will  determines  \  the  queftion  was,  if  the  grantee 
Ihall  have  this  rent  for  his  life,  according  to  the  words  of  the  grant. 
'And  refolved  that  he  fhould,  for  eundem  (hall  be  taken  for  talein^ 
viz.  eundem  in  fpecie,  viz.  6  /.  per  ann.  as  in  the  Queen's  patent, 
of  a  grant  of  eafdem  libertates  to  Iflington,  quas  London,  &c.  this  is 
not  the  fame,  but  tales  libertates  -,  and  it  was  afterwards  adjudged 
for  the  avowant,  that  the  rent  fhall  continue  during  his  life.  Triiu 
33  Eliz.  B.  R.  Cfo.  E.  24.1.  Kindler  v.  Levcrfage. 
[  68  ]  8.  Covenant  to  ftand  feifed  to  the  ufe  of  himfelf  for  life,  and 
after  to  his  wife  for  life^  fo  long  as  Jhe  fljould  he  effectually  ready  to 
*demije  it  to  his  heir  at  50I.  rent,  when  Jhe  Jhould  not  dwell  on  itherfelf^ 
auid  for  fo  long  as  (he  fliould  not  dwell  on  it.  The  hufband  died, 
and  the  wife  married,  and  did  not  live  upon  it.  Yet  (he  need  not 
make  any  demife,  unlefs  the  heir  demands  it,  there  were  other 
points  in  this  cafe,  but  no  other  adjudged.  Mich.  43  and  44.  Eliz. 
Mo.  626.  Sir  Cha.  Rawleigh's  cafe. 

9.  A  recovery  was  fufFered  to  the  ufe  of  A.  and  his  wife^  and  the 
furvivor  of  themj  and  of  the  executors  of  A.  for  \o  yearSy  if  C^  Jhould 
fo  Ipng  live.    A.  dies,  and  C.  dies,   the  queftion  was  \  if  by  the 

death  of  C.  the  eftate  is  determined,  that  is,  whether  the  words, 
ifC.  Jhould  fo  long  live^  refer  to  all  the  eftate  \  curia  adviiaii  vulu 
Hill.  6  Jac.  Scacc.  Lane  38.  Caten)y's  cafe. 

10.  If  I  make  a  leafe  to  y*  S,  during  the  minority  of  my  fon  B.  if 
B,dies^  the  eftate  fliall  ceafe,  but  it  is  otherwife  in  the  cai'e  of  a  will, 
becaufe  of  the  intent,  and  diere  it  ftiall  be  taken  for  enuxneratioa 


of  years,  per  Coke  Ch.  J,  2  Bul$.  131  Mich.  11  Jac.  In  cafe  of 
Roberts  v.  Roberts. 

II.  \i  a  parfon  makes  leafefor  6  years  of  his  tithes,  it  is  implied 
by  law,  if  he  fo  long  continues  parfon^  and  the  mentioniiig  of  it,  is 
no  more  than  what  the  law  fpeaks.  Mich,  n  Jac,  B.  R.  Cro.  J. 
328.  Wheeler  v.  Heydon. 

(H.  16.)  Conftrudtion.  As  to  Continuance;  from 
the  Nature  of  the  Eftate  granted,  after  the  Eftate 
of  the  Grantor  determined. 

I.  T  F  the  King  be  feifed  of  land  in  ward,  and  grants  it  as  long  as  But  if  th« 

itjball  happen  to  he  in  our  hands.     Yet  the  King  may  make  king  be 
livery  within  age.  per  Huls.  Br.  Livery,  pi.  17.  cites  8  H.  4.  17.      ^^^^^l^^^^ 

j^9fcjcheatf  hj  forftiturefor  tnafin^  and  granis  it  over  fuam  dm,  &c.  t\^  king  c  mnot  ouft  the  grantee, 
tor  he  has  a  fee;  per  Gafcoign.    Quaere  thereof.    Ibid.  But  where  the  king  grants  the 

and  of  the  ivard,  tkrante  'hunre  tetate,  he  cannot  make  livery  within  the  age  of  the  infant.    Ibid. 
Cites  3  H.  7.  3. 

2.  If  ccfty  que  ufe  in  tail,  or  tenant  in  tailj  rives  or  fells  trees^ 
and  dies,  the  vendee  on  donee  may  cut  them.  Br.  ContratS,  &c, 
pL  2.  cites  27  H.  8.  5. 

(H.  17)  Conftruftion.     By  Matters  Dehore, 


fi»  only,  and  fo  a  daughter  took  before  a  fon.     2  Le;  216.  Pafch.  337.  s.  c 


16  Eliz.  B.  R.  Humphrefton*s  cafe.  .   Tc'^'^'**^ 

2.  Leafc  to  A.  for  life,  remainder  to  T.  the  fon  of  A.  who  has  two 
fm  named  A.  the  elder  fliall  have  it,  becaufe  the  more  worthy,  but 
^afierwardsy  the  donor  declares  his  meaning  for  the  younger^  the  fame 
fliall  ftand,  &c.  per  Wray  Ch.  J.  Pafch.  i6  Eliz.  B.  R.  2  Le. 
219.  in  Humphrefton's  cale. 

3.'  In  debt  on  bond,  it  was  averred  to  be  for  ftmony^  but  it 
being  matter  dehors,  and  not  appearing  within   that  deed,  the 
paintiff  had  judgment;  for  no  fuch  averment  is  given  by  the  f   6q  1 
fcttutc     Nay.  72.  Gregoiy  V.  Olden.  /         l      ;f    j 

4.  A  jointure  of  lands  or  400  /.  per  annum,  was  decreed  to  be 
made  up  500  /.  per  annum,  on  the  evidence  of  the  widow's  father 
and  uncles  that  the  hulband,  when  he  propofed  the  match,  offered 
ft^Zr  500  /.  per  annum  jointure,  and  that  he  took  notice  after 
the  marriage,  that  the  jointure  was  not  of  that  value,  and  talked  of 
iQaking  it  up  fo  n^uch;  but  no  covenant  or  agreement  was  proved 
to  make  a  jointure  of  that  value,  and  the  portion  was  tanumount 
to  fuch  fetdement.  But  the  hufband  was  trufled  to  draw  th$ 
fmment.    Mich.  1681.  Vern.  R.  17.  Benfon  v.  BcUafis. 

G  2  5.  When 


5.  XVhc'n  a  parol  agrietHent  JIands  wtth^  and  doth  not  contradict 

the  deed,  you  may  fue  at  law.  per  North  K,  Trin  35  Car.  2.  2 

Ch.  cafes  143.  in  cafe  of  Foot  v.  Salway. 

Wms's  fy^  Marriage  articles  difefted  lands  to  be  ietded,  to  be  to  the 

Tnn/iVio.  ^^*ber  for  life,  to  the  hibther*foi'  life,- remainder  to  thi  heirs  of  the 

S.C.  body  of  the  mother  by  the  father  \  afterwards,  z  fettUment  was  to  tbt 

heirs  of  their  two  bodies^  and  the  fettlement  is  mentioned  to  be 

according  to,  and  in  performance  of  the  marriage  articles.     Per 

Cowper  C.  it  appears  not  that  die  parties  intended  to  vary  fromr 

the  ufes  in  the  articles,  but  feems  onlv  an  accident ;  neither  party 

uhderftood   the  limitation  of  the  fettlement  or  articles;  but  the 

articles  happen  to  agree  with' the  intention  of  the  parties,  and  the 

fettlement  does  not.     Decreed  to  go  according  to  the  articles^ 

-  though  the  fettlement  was  made  before  marriage.    Trin.  1716.  2 

Vern.  658.  Honour  v.  Honour. 

7.  Wh6re  an  abfilute  conveyance  is  made  for  fucb  a  fum  of 
money^  and  ihofperfon  to  whom  it  was  made,  inftead  of  entermg  and 
receiving  the  profits,  demands  interefl  for  his  money^  and  has  it 
paid  him  \  this  will  be  admitted  to  explain  the  nature  of  the  con- 
veyance. Mich.  1 7 19.  Ch.  Prec.  526.  Sir  Geo.  Maxwell  v. 
Lady  Montague. 

8.  Private  views^  which  a  perfon  had  it  the  time  of  making  a 
deed,  muft  be  laid  out  of  the  cafe,  and  cannot  controul  the  legal 
operation  of  it.  Per  Reynolds  Ch.  B.  Hill.  4  Geo.  2.  Gibb.  213. 
Fitzgerald  v.  Lord  Falconbridge. 


(H.  18)  Conftruaion,  Ut  Res  magis  valeat. 

I.  T  F  devtfee  enters  into  the  term  devifcd  to  him,  without  the  exe^' 
*  '  cutors  affent^  by  which  he  is  a  wrongful  feifor  and  a  difieifor, 
and  after,  he  grants  his  right  and  intereji  to  the  executor 'y  though 
the  devifee  has  no  term  in  hifti,  but  only  a  right  to  the  term 
fufpended  in  the  land,  and  to  be  revived  by  the  entry  of  the  exc-  • 
tutor,  yet  'twas,  adjudged  to  be  a  good  grant,  ana  that  it  (hall 
enure  nrft,  as  the  agreement  of  the  executor^  by  the  acceptance  of 
the  grant,  that  the  devifee  had  a  term  in  him  as  a  legacy ;  and 
fecondly,  the  deed' (hall  have  operation  by  way  of  grant  to  pais  the 
cftate  of  the  devifee  to  the  executor,  and  fo  no  wrong.  Trin."*a7 
•    >         Eliz.Ow.  56.  Garter  v.  Low.  als.  Lawes. 

2.  Grant  of  an  annuity  out  of  the  clear  gains  of  allom  works: 

Though  there  is  no  clear  gains;  yet  grantor  is  chargeable,  and 

the  words  (out  of  the  clear  gains)  are  idle.   Pafch.  14.  Jac.  Hob. 

248.  Smith  v.  Boucher. 

'Arg.  3  Le.        3.  Judges  have  expounded  conveyances,  though  at  one  infiant^  as 

*4>  feveral,  to  make  all  to  ftand  together.    Per  Hutton  J.  Jo.  26.         ' 

4.  If  a  deed  cannot  take  e^S-i  as  the  parties  ixprefs^  yet  it  flixdt 

take  efFedb,  as  it  may,  rather  than  the  deed  fliall  be  voici.  Pafch; 

1653.  Arg.  Raym.  142.  cites  i  Rep.  76.  ^  ' 

§  S:  Ahi 


.   5*  An  ancieut  itid^  which  cannot  be  praved)  fiiaU  be  intended  ^^^  ^^^'^ 
to  be  delivered  the  laft  hour  of  the  day,  to  pake  good  the  con-  ,j,'^^^ 
vejaoce;  per  Roll.  J.  Mich.  Trio.  24  Car.  B.  K.  Sti.  119.  in 
cafe  of  Comiih  v.  Cawfce. 

6.  Every  thing  in  a  grant  ibali  be  intended  to  be  good^  if  the  f   70   1 
contrary  doth  not  appear.     Mich.  8  W.  3,  5  Mod,  303.  m  cafe  of 
the  King  v.  the  Bp.  of  Chefter. 

•v 

\ 

(I.)  Out  of  what  Thing  it  may  be. 

[  I.  T  F  a  man  Ucfe  Jw  life  certain  land,  he  may  grant  a  f^nt  Leafeof 
^  9ui  tf  the  reverfion^  and  this  (hall  be  of  efled  after  the  ^"^is  ac 
,  doth  of  theieflee.  33.  Aff.  4.  adjudged.]  -p:::^ 

kffiir  p:imts  by  another  deed  to  a  ftranger  tundem  reddltum  for  life  :  leafe  at  will  aecermiiics*; 
jec  the  rent  continues.    The  dilfereoce  is  between  idtm  numer^,  »ndfpcci€,    Trin.  %^  £liz.  C  Ji« 
i  Lc*  Kirdlcr  v.  Levecfage. 

(K)   At  what  Time.     Seifin,  Pofleffion.     What  ^"*".-> 
fliall  be  fufficient  Seifin  of  a  Thing  to  grant  it,      .J"*^^;^ 

[  I.  'T*  H  E  grantee  of  a  commm  may  grant  it  over  before  any 
I  f^ifi'*  ^^  ^^  ^y  ^^^  mouth  of  his  beads.     For  the  frank- 

j  tenement  is  in  him  by  the  grant.  38  Aff.  3.  adjudged.  ] 

j  [  2,  So  die  grantee  of  an  advowfon  may  grant  it  over  before  any 

I  prefentment\   for  he   cannot  have   feifin  till  it  \oids,  and   he  is 

fcifed  of  the  franktenem^nt  by  the  grant  to  grant  it  over.     36 

ah:  3.] 

f  3.  So  the  grantee  of  a  rent  may  grant  it  over  before  any  feifin  ^^\  ?*•  Pi* 
of  the  rent;  for  the  franktenement  is  in  him  by  the  grant.     Contra  Grant  is 
36.  AC  3.  admitted.  ]  gt,od.  Perk;^, 

S.  gi,' 

[  4.  If  a  common  be  granted  to  baron  andfeme^  and  to  the  heirs  of 
the  baron ;  after  the  death  of  the  baron,  the  heir  of  the  baron 
iQay  grant  the  remainder  over;  for  he  has  the  eftate.  Contra 
37Aff-i4.] 

[  5.  If  there  be  a  lea fe  for  years j  the  leffee  before  entry  hath  fuch  T.e.  tiq.  . 
intereft,  that  he  may  grant  it  over,     Co.  Litt.  46,  b.  ]  f(flls'  ^f 

the  leafe  be  to  commfnct  at  MichaelmM  n.xt,  be  may  grant  it  over  before  the^ay  ;  per  D)'ei\  Dal. 
8^,  26.  Perk.  S.  91. 

[  6.  If  A.  leaff  land  to  B.for  life^  the  remainder  to  his  executors 
fsr  years i  jn  this  cafe  the  term  veils  in  B.  Co  that  he  may  grant  it 
pver;  for  as  anpeftor  and  heir  ari^  cqrridatives  as  to  the  inherit- 
ance, fo  teftators  and  executors,  ji/g  c$rrelafives  as  to  chattels, 
Co.  Litt.  54.  Dy.  14  El.  309.  Mich.  40  &  41  El.  B.  Rot.  2215, 
between  Sparke  and  Sparice,  Hill.  42  El.  Sir  John  Savage'x  cafe 
in  the  court  of  wards,  ciced  in  Co.  Litt.  54.  aforefaid.  ] 

7.  If  tenant  in  tail  be  of  land,  remainder  to  bis  right  beirSj  he 

G3  may 


* 

may  grant  this  remainder,  yet  it  is  not  executed  in  himi  &c. 

Perk.  S.  88.  cites  17  Aff.  p,  60. 
Sut'xflord        8*  Jfid  if  lord  and  tenant  be,  and  the  tenant  leafifs  the  tenancy 
and  tenant    ^^^^^  f/j^g  Icrdfor  life^  the  lord  may  grant  hisfeigniory  unto  a  Ji ranger y 
^"w-^""    and  yet  it  is  in  fufpence  at  this  time,  &c.    Perk.  S.  88.  cites  P. 

jcoffs  the  5  £.  3.  16. 

lord  of  the 

Ufiancy  upon  conjition,  the  lord  may  grattt  bii  fngrriory,  and  yet  'tis  not  determined  nor  extingnifhed  ; 
for  it  the  eoiJition  be  broken  and  tne  tenant  enters,  the  feigniory  is  revived,  but  if  before  the  emry 
of  the  tenant  tU  h*d  enfcoffi  a  firan^er  of  the  tenancy^  and  then  the  firft  feoffor,  viz.  tenant  enters* 
the  feigniory  is  not  revived,  but  is  determined,  becaufe  that  the  lord  doth  depart  with  th« 
tenancy  t»  his  feoffee  difcharged  of  the  feigniory.  And  fo  in  the  fiame  cafe  the  lord  nuy  depart 
with  hia  feigniory  by  fuch  means,  ice.    Perk.  S.  89. 

9.  If  a  man  feifed  of  land  leafes  the  fame  for  lifty  the  remainder 
to  the  right  heirs  of  J.  S.  who  is  livings  the  remsunder  takes  effe& 

C#7  J    "1  prefendy,  but  is  in  no  perfon  to  grant ;  becaufe  it  is  in  abeyance^ 
*       ^  viz.  in  the  confideration  of  the  law,  &c.     Perk.  S.  87.  cites  27 
E.  3.  87. 
fv/ if  a  man       10.  If  a  m2Xi  fells  me  goodsy  and  I  fufFer  them  to  be  in  his  pof 
taii  my  goods  fffftoKy  and  zjlranger  takes  them  out  of  his  pofTeiCon,  and  I  grant  or 
Tf^^inl    f^ll  *^^"^  ^"^^  ^^^  ftrahger,  it  is  a  good  fale  or  grant,  &c.     Perk. 

feUtbem  unto    S.  92.  citeS  36  Aff.  p.  3O.  33  Aff.  p.  1 7.  * 

tm  in  (f€H 

market,  the  fale  is  void ;  for  it  cannot  be  good  nnlefs  that  the  property  be  thereby  altered ;  and  that 

cannot  be  :  for  before  the  fale,  and  at  the  time  of  the  fale,  the  property  was  in  me,  and  then,  if 

it  fhall  be  altered  by  the  fale,  it  ought  to  be  filtered  in  me,  and  that  (hall  b^  impertinent ;  for 

then  it  fhould  be  altered  out  of  me  immediately  in  me,  &c.    Perk.  S.  93. 

II.  If  lord  and  tenant  be,  the  lord  can't  grant  the  wardjhip  of 

the  heir  of  the  tenant  living  the  tenant.    Jrerk*  S.  90.  cites  M.' 

30  H.  6. 

Br.  Grant,         12.  If  reverftoner   upon  an  ejlate  for  life  grants'  a  rent-charge 

V}-  77-  S.  P-  iffuing  out  of  the  fame,  the  grant  is  good  to  charge  the  land  after 

2.— Br.        ^^^  ^^^  ^f  *^  particular  tenant,  &c.    Perk,  S.  92.  cites  37   ^ 

Charge,  pi.    H.  6.  II. 
30*  cites 
6.  C. 

So  he  may,        1 3.  Leffee  of  a  future  term  may,  after  the  ft^rmer  te^n  cnded^ 
tbetighjl,       grant  over  his  term  before  entry  though  a  J^r anger  has  entered  ba 

P^fi^!"      ^^^^ »  ^"'  ^^  ^^^^  ^^^^^  ^^  entered,  and  then  been  oujiedy  he  muft 

tro,  E.'iiy.  have  re-entered  before  he  could  grant  the  term.   Pafch.  25  Eliz. 

Wheeler  V.  C.  B.  Cro.  E.  1 5.  Boierton  v.  R^qsford, 

Tborpgood.  j^  Dijfeifee  of  a  manor,  to  which  an  advotufoa  is  appendant, 
mnts  the  next  avoidance^  and  then  enters^  this  (hall  not  make  th« 
grant  good.     Ar^.  Buls.  33.  Trin.  8  Jac.  in  Walter's  cafe. 

15.  A.  a  diffeifor  infeoffs  B.  and  G  and  makes  livery  to  B.^^B. 
grants  a  rent-charge  and  diesy  C.  difclaims  j  this  (hall  vcft  the  land 
in  the  heir  of  B.  ab  initio  by  the  relation,  but  yet  it  (hall  not  re^ 
|ate  to  make  the  grant  of  tfw  rent-charge  good.  Arg.  Buls.  33, 
Trin.  8  Jac.  in  Waltcr^s  cafe. 


(K.2) 


Ctanw*  71 


(K.  2)  By  what  Perfons,  to  what  Perfons,  in  re* 
fpedl  of  their  feveral  Interefts, 

I.  T  N  trefpafs,  'tis  in  a  manner  agreed,  that  where  a  man  puts 
his  heafts  to  another  for  a  year  to  feed  his  land^  and  y.  N* 
takes  them  out  of  the  pofleflion  of  the  bailee,  and  after  the  owner 
Jells  them  to  the  trefpajfor^  this  extinguiflies  tlie  a6lion  of  the  bailee, 
sukI  Hank,  was  precife  in  it,  quod  mirum  !  for  the  trefpajfor  has 
property^  and  then  the  fale  of  the  firji  owner  is  void^  quooqusere.  , 
Br.  Contraft,  &c.  pi.  9,  cites  11  H.  4.  23. 

2.  Note,  per  Danby  Ch.  J.  Needham  and  Moile  J,  If  I  bail 
goods  to  W.  N.  and  2i  fir  anger  takes  them  and  gives  them  to  another^ 
this  is  a  good  gift,  but  Littleton  denied  it ;  becaufe  the  ftranger 
has  property 'fli  trefpajfor  \  and  per  Danby,  if  a  man  take  my  goods 
I  may  have  replevin,  for  the  property  is  in  me  at  my  pleafure,  but 
the  law  here  feems  to  be  that  the  property  was  in  him  at  the  tinu 
of  the  caption,  but  in  the  other  cafe  the  property  was  not  in  him  at 
the  time  of  the  gift ;  note  a  difference.  Br#  Done,  &c.  pi.  27. 
cites  2  E.  4.  16. 

Z'lfz  man  bails  goods  to  J,  S.  and  after  gives  them  to  him^  this  fjoj^^jig^ 
is  a  good  gift.     Br.  i)one,  &c,  pi.  48.  cites  21  E.  4.  55.  m\r{ibe\y 

4.  Contra  if  a  man  be  in  arrears  of  account  in  a  certain  fum,  iicetf.  D.  91. 
and  be  that  ought  to  have  the  arrears^  gives  them  to  t]^e  accountant  \  ^^'  *®' 
for  in  the  one  cafe  the  donor  has  a  property,  and  in  the  other  not, 
but  there  a  releafe  is  good.     Br.  Done,  &c.  pi.  48.   cites   22 
H.  6.  55. 

^  (L)    Before    Eledion.     \Where  a  prefent  Interefi  [  72  ] 

paffes.] 

f  I.  T  F  a  man  grants  to  another  zoo  faggots  percipiendum  &f  all 
*-  bis  lands,  or  20  j.  for  thefanu  out  of  his  lands  aforefaid^ 
habendum  the  200  faggots  or  20  j.  to  him  and  his  heirs  with  claufe 
rf  dijlrefsy  to  him  and  his  heirs,  for  the  one,  or  the  other,  at  the 
ele£Iion  of  the  grantee.  In  this  cafe  the  iaggots  pafs  in  intereft  to 
the  grantee,  immediately  before  any  eleSion  with  a  power  to 
deft  to  have  the  20  s.  but  the  20  s.  do  not  pafs  in  intereft  before 
the  cleftioa;  becaufe  it  is  granted  for  the  fame,  that  is,  if  he  will 
not  have  the  faggots.  So  that  upon  a  general  grant  of  all  here^ 
MtamentSy  &c«  the  fii^gots  fhall  pafs  before  ^y  eIe£Uon  made. 
Mich.  37  El.  B.  R.  a^udged,  between  Southwell  and  Wade,  ] 

[  2.  If  a  man  grants  to  another  a  rent  out  of  his  land,  this  is 
a  rent  prima  facie  in  intereft,  with  a  power  to  the  grantee  to  make 
St  an  annuity  upon  ele£fion,  ] 

[  3.  If  a  man  feifed  of  diverfe  woods  bargain  and  fell  300  cords  Mo.  691.  S. 
rf  wood  out  of  bis  woods,  to  B.  and  his  ajfigns,  tp  be  taken  by  the  %\^^%Iq/ 
^intnunt  of  the  bargainor  ^  by  this  bargain  and  fale  a  prefent  Koy.  31.  S. 

G  4  intereft, ' 


J 


7^  ^tftntt. 

C--^oidfl>.  intereft,  grantablc  over,  paffes  to  the  bargainee  htfote  any  appoinf* 

lit  fays       "^^"^  "™^*^  ^y  *^  bargainor.     5  Rep,  24.  b.  Palmer's  cafe —P.  43 
thc'hcitcr     El.  B.  R.  fame  cafe  adjudged  between  Baffet  and  Maynard.  ] 

opinion  was,  that  it  is  not  grantable  over ;  for  no  property  vcftcd  before  affig nmcnt,  and  if  the 
grantor  die  before  aflignroent,  the  grant  is  void  and  his  executors  (hall  not  have  it- 

4.  The  fame  books  and  reafons  which  prove,  that  when  an 
ele^ion  creates  the  interejiy  nothing  pajfes  till  ele£iion^  prove  alfo,  that 
where  no  ele£iion  can  be^  no  interejt  can  arife^  per  Hobert,  Hob, 
174.  Hill.  12  Jac.  in  Stukely  and  Butler's  cafe^ 

5.  If  I  give  one  of  my  houjes^  nothing  paffes  till  the  donee  choofe, 
and  iiFhe  does  not,  his  executors  cannot;  per  Hobert.  Hill.  12 
Jac.  Hob,  174.  cites  2  Rep.  36.  Hay  ward's  cafe. 


(M)  At  what  Time  they  may  be  granted.     Poflibi- 

lity.     [Things  not  in  Effe.'] 

^  '-'  ^  J*  [  !•  T  F  a  Jnan  leafes  for  30  years  in  Aprils  and  in  the  deed  the 

l'oL40.  A  UJfor  covenants  *  and  grants  with  the  lejfee^  that  hejhall 

iS)  liiV    1  ^  ^^^^  ^^'  emblements  growing  upon  the  land  at  the  end  of  the  leafe^ 

\  Hob.'i^i.  **^  ^^  ^  g^^  Z^^^^  <>f  ^^^  emblements,  which  fhall  be  there  at  the 

8.  C*  end  of  the  tctm,  to  pafs  the  property  5  though  it  was,  at  the  time 

of  the  grant,  but  a  poffibility,  and  at  the  will  of  the  leffee  if  there 

fhould  be  any ;  becaufe,  though  the  leffor  had  it  not  actually  in  him 

nor  certain^  yet  he  had  it  potentially  in  him  \  for  the  land  is  the 

mother  of  all  fruits,  and  therefore  he  who  has  the  land  may  grant 

all  the  fruits  which  may  arife  upon  it  afterwards,  and  the  property 

Jhall  pafs  as  foon  as  the  fruits  are  extant.     Hobart's  Reports  178. 

adjudged  between  Grantham  and  Hawley.  ] 

[2.  So  if  A.  leafe  land  for  years  to  B.  and  grants  that  he  fhaU 

have  all  the  natural  fruits^  as  grafs,  &c.  which  renew  annually^ 

which  ftiall  be  upon  the  land  at  the  end  of  the  term,  this  will  pa& 

the  property,     Hobart's  Reports  178.  ] 

ii  Re^^***l        [3-  If  ^  "^^S^  be  made  to  baron  and  feme  for  their  lives^  the  rt- 

tobcfo'held  ^^^^^^  ^^  '*',  executors  of  the  Jurvivor  of  them  the  bafon  cannot 

by  Wray      grant  over  this  term  j  becaufe  it  is  but  poiEbility  in  as  much  as  it 

^.  J.  and    IS  uncertain,  which  of  them  fhall  furvive.     Co.  Litt.  46.  b.  cites 

— cro.      Hill.  17EI.B.R.] 

E.  580.  cites  15  Eliz.  contra,  but  it  fcems  to  be  mifprinted.    Cro.  E.  841.  S.t:.  cited  by  Pop- 
ham  as  adjudged  17  El.— — Goldfb.  168.  per  Popham Ltafi  to  bujb^^nd  and  'wife,  and  for  40 

yean  •  to  tbffurvivor  of  them,  prant  by  tbcm  is  void  ;  becaufe  at  the  ihne  of  the  grant  there  was  noc 

any  lotereft  but  only  a  poffibility  in  cither  of  them,    Brownl.  1364  in  cafe  of  Clerk  v.  Sidenhaiu. 

'  The  hul^and  fold  the  term,  the  wife  furvived  and  died,,and  her  adminiilratdr  recovered 

the  term  againft  the  vendee  of  the  hufband,  per  Coke  Ch.  J.    a  Buls.  13^ And  If  the 

"Wife  had  died  living  the  huiband,  he  fhoutd  have  Che  term  againft  his  own  gralit,  per  Popihsoa 
Ch.  J*  Poph*  5.  in  cafe  of  Gente  v.  Locroft. 

The  huiband  c;»n  neither  rclcafe,  mnt  or  farrendor.  S.  F.  cited  per  Poph*n  to  have  been 
adjudged,  but  he  faid,  that  perhaps  ajtoffmua  by  the  tuiband  might  'dcftjroy  the  poffibility.  Cro. 
E.  580.  m  cafe  of  Hoe  ▼.  MaflhalK  ''-*''  *  i        r^       i 

[4.    If 


1 4.  If  a  parfon  grants  to  another  all  bis  fhhes  of  ivotj^  which  he  Hob.  131, 

fluJl  have  in  fuch  a  year^  though  it  may  be  he  fliall  have  nothing,  s.  c 

yet  it  is  a  good  grant.     Hobart's  Reports  179.]  |^^ ^^""^/a^ 

th  f»9i:ti  of  hii  LfjJ  3  or  4  yfors  to  conti,  and  yct  thcy  are  not  in  cfle  at  the  time,  &c.  per  Paffom 
Br.  Cimli-acl,  &c.  p'    13.  cites  2i  H.  6.  43.  jind  the  parfon  of  a  church  may  fell  tlie  iiibts  of 

hh  Lnr.bi  t4  ChriftfMi  nexl,  wNch  Jh.'ll  baf>f>i»  in  hh  pnrijh\  and  *tjs  good,  and  yet  at  this  time  the 
Lnnbs  are  not  ycined  or  fallen  ;  per  Palton.  Ihid.— l-5o  a  man  may  fell  to  rac  the  prof  a  of  bis 
tvtrt  which  are  t:  cim:  for  3  or  4  yffzrj  e^fiirfg,  and  *tis  good,  and  yfrl  the  thing  is  not  in  efle  j  per  Afcue 

J.    Ibid. So  a  man,  who  his  rut  .fsy  pain  in  effe^  may  fell  xoo  or  aoo  4uarcers  to  be  delivered 

at  a  day  to  come,  and  well,  and  this  is  ufuaU    Ibid. 

[5.  If  a  man  grants  aU  the  wcoL,  which  Jhall  grow  upon  all  the  ^^^'  »M' 
Jheep^  which  he  Jhall  buy  hereafter^  it  is  a  void  grant ;  for  there  the  ?f  ^^JJJ^  *^ 
grantor  has  it  not  either  actually  or  fotentially.     Uobart^s  Rep.  grants  unto 

I7Q.  1  xt^tnlltU 

Jt?-^pf»r  7  ytars^  the  grant  is  good.    Perk.  S.  90. 

6.  Note,  if  land  be  leafed  to  Ai  for  Hfe<^  remainder  to  B,  in  taS^ 
remainder  to  (X  the  heir  of  A,  and  y/»  grants  ia  rent-charge  infee^ 
and  diesy  and  B*  dies  without  iffiie^  C.  fhall  hold  charged,  fin 
Charge)  pi.  36.  cites  5  £•  4.  2. 

7.  in  many  cafes  a  .man  may  grant  by  deed  a  poffibility  to  3  Le.  154 

come.    Arg.  fee  Godb.  25.  Trin.  26  Eliz.  B.  R.  in  the  cafe  of  Arg.incafe 

Savil  V.  Cordel.  f,^>«*«  ^• 

Olivier.  •^^^ 

But  no  poflibility,  right,  title,  or  chofe  en  a(5lJon  may  be  granted  or  adigned  to  "^  firanjtr,  10 

Rep.  43. Mich,  to  Jac.  in  LaiTipett's  c.fe.         But  if  he  that  has  poflibility ^o/i  in  grant  with  him 

Uut  ha*  the  la:U  in  fa^,  it  may  by  this  means  be  conveyed  to  a  ft: anger.     Arg.  a  Roll.  R,  31  q, 

— ——A';,  pofTibility  to  be  Un^ta  hy  the  curujy  is  gone  by  the  feofTment  of  barun.    Arg.  Godb.  25. 

cites  39  H.  6.  43. 

8.  If  I  let  Jheep  to  A,  for  2  years^  this  is  but  a  kind  of  poiEbility 
of  a  property,  which  cannot  be  granted  over.  Le.  43.  Mich.  28 
&  29  Ehz.  C.  B.. in  Wood  and  f  ofl:er*s  cafe,  cites  11  H.  4.  177. 

9.  Leafe  for  thfee  lives  to  co:r.mence  after  the  death  of  f.  S.  if 
thcy  fo  long  live ;  though  J.  S.  by  poflibility  may  furvive  all  the 
three,  and  fo  it  fliall  never  take  effect,  yet  be  it  a  poflibility  or  not, 
*tts  fuch  a  thing  as  may  be  granted  or  forfeited,  and  that  during 
the  life  of  J.  S»  2  Le.  55.  Trin.  29  Eliz.  in  Scacc,  Farringtoti 
V.  Fleetwood* 

10.  A.  leiTee  for  years  devifed  his  term  to  B,  his  executor  to  pay 
debts  and  legacies^  and  after  payment  he  deviled  the  refidue  to  his 

/on,  B.  entered,  which  is  an  aflent  to  the  remainder;  the  fon 
grants  his  intereft;  'twas  held  void,  becaufe  'twas  but  a  poflibility, 
and  fo  uncertain,  and  'tis  not  fuilicient,  that  it.  might  be  reduced 
to  a  certainty  afterwards ',  [qr  it  ought  to  be  reduced  to  a  certainty 
at  the  time  of  the  grant.  Cited  to  have  been  adjudged,  19  £Iiz. 
Arg.  3.  Le;  157.  Mich.  29  &  30  Eliz.  in  cafe  of  Cadee  v* 
Oliver. 

11.  Tennor  deviled  the  profits  of  his  term  to  A  for  life^  and  S.P.4in4iU 
after  A.'s  death  to  Kfor  the  rejl  of  the  term^  and  dies  ;  A.  enters  by  |,"f'"^^*'* 
aflent  of  the  executor,  B.  during  A.'s  life  afliigns  to  C.  adjuJged  ^?ayof  ^ 
that  the  afiighment  was  void;  for  B.  had  but  poflibility  during  A.'s  alTignment 
life  which  he  cannot  grant  over,.     Hill,  xi  Eliz.  4  Rep.  66.  b.  in  fa^not  pafi 

Fuiwood's.cafe.  J^;;7,l 

•aufc  ao  iotered  palfes  by  it.    Sid.  187, 188.  Trin.  13  Cor.  B.  R,  Coofc  v^  Bellamy.  ■ 

to  Rep. 


74*  ^ranw. 

lo  Rep.  47.  b.  Lampett's'  cafa  ■  But  he  might  reUafe  iu  Mich.  16  Jac*  10  Rep.  52— Jo. 
389.  Jafanfon  v.  Trumpet*  —Remainder- man  has  only  p()ilibiht7>  tbeurh  the  Hum  he  of  a 

jooo  years,    3  Lev.  265.  Mich,  i  W.  and  M.  C.  B.  Dowfe  v.  Earle,  -Jo.  417.  Hrll.  14 

Car.  B.  R.  Berry  v.  Boriace.  ■*  But  where  it  after  veiled  in  pofleiTion  in  B.  a  perpttuai  m~ 

j^m3t&n  was  granted  againft  B.  who  would  impeach  her  own  grant.     Mich,  ti  Geo.  i.  9  Mod. 
104.  Theobalds  v.  Duffby.  S.  C.  cited  as  decreed  firit  hy  Lord  Macclesfield,  and  after* 

wai'ds  affirmed  by  the  prefenc  Lord  Chancellor,  and  bft  of  all  by  the  Houfe  ot  Lords  that  fucK  a 
poffibility  might  be  affigned  even  by  the  hulband  of  B«  alone.  2  Wms's  Rep.  (60S)  Triu.  1731* 
in  cafe  of  D.  of  Chaodos  v.  TalboU 

Yelv.9.S.C.      12,  Leafe  for  life  was  made  to  A.  and  after  for  99  years  to  B* 

cWcf  rwlbn  ^^^^  ^^  ^^*  ^^  ^'  ^  ^*  ^^  '^"6  ^^  ^*^^  ^^  ^  ^^  ^^^  within 
ivas  becaufe  the  term,  lefibr  grants  that  the  land  (hall  remain  to  the  exHUtors 
the  term  for  and  afjigm  hr  two  years  after  the  death  qffurvivor  of  both  the 
Vi&w^z  hlF^^^'  Leffee  for  99  years  grants  the  Jeafe  forai  years  rendring 
poflibility.    rent,  and  dies  inteftate,  having  furvived  the  lefTee  for  life  \  admi* 

niftrator  fhall  not  have  debt  for  the  rent ;  for  the  term  never  was 

in  the  inteftate  himfelf  to  grant  or  difpofe.     Mich.  44  and  45 

£liz.  Mo.  666.  Sparke  v.  Sparke. 
Godb.  146*       13*  A.  and  B.  jointenants,  A.  leafes  her  own  moiety  for  60 
S.C*  years  after  the  death  of  B.  if  A.  fo  long  (hall  live,  and  A.  leafes 

the  moiety  of  the  other  jointenant  after  her  own  deaths  which  is  only 

S^iSbilityand  net  grantable.     Trin.  2  Jac.  Mo.  776.  Whitlock  v. 
artwell. 

14.  Donee  in  tail  aliened  before  the  fiatute  and  before  iffue  boni> 
and  after  had  iiTue,  and,  after  iflfue  had,  died  without  ifltie^  the  land 
fhall  revert;  for  he  had  no  power  to. alien  at  the  time  of  the 
alienation;  but  fuch  alienation  fhould  bar  the  iflue  as  is  adjudged 
19  £.  2.  tit.  Formedon  61.  becaufe  he  claims  fee  iimple.  Mich. 
2  Jac.  7  Rep.  35.  in  Nevil's  cafe. 

15.  Condition,  that  if  lefl'ee  pay  10  s.  within  a  year,  he  fhall 
have  for  life,  and  if  he  pay  20  x.  after  the  year,  he  (hall  have  fee^ 
yet  he  fhall  have  but  for  life ;  for  poJJibiUty  cannot  increafe  on  fojji-' 
bilityy  and  the  fee  (imple  cannot  increafe  on  the  eftate  for  years  5 
for  this  is  drowned  by  acceffion  of  eftate  for  life,  8  Rep*  75, 
Trin.  7  Jac.  in  Ld.  Stafford's  cafe. 

16.  Executory  devife  has  dependance  on  the  firft  devife,  and  may 
be  made  to  a  perfon  uncertain^  and  this  pofEbility  cannot  be  de^ 

feated  by  anv  fale  by  the  firft  devifee.     Trin.  7  Jac.  8  Rep.  96.  b. 

Matthew  NIanning's  cafe. 
So  devife oi  1 7.  Conufor  of  7i  fne  at  common  law  of  lands  in  ancient  demejit^ 
land  in  tail  jj^g  Q,jy  poffibility  of  having  the  land  again  on  the  lord's  annulling 
ATtohave,  ^^  fine ;  and  vet  by  his  releafe  or  confirmation  by  deed  to  the 
Sic,  at  bis  conufee  in  poUeffion  be  (hall  eftablifh  the  eftate  of  conufee,  10 
^•/?5      Rep,  50.  Mich.  10  Jac.  in  Lampet's  cafe, 

ycAtSm  Alter 

his  age  of  a^'  ^nd  before  25  A.  levies  fine  with  proclamation,  and  after  A.  attains  to  25^  and  has 
iflue;  thougl^  ch«  conufor  had  only  poffibility  at  time  of  the  fine^  yet  the  eftate  tail  was  barred. 
10  Rep.  50. 

•Gold{b.s9.  18.  A.  devifed  a  term  to  his  ^^^  fi  l^^g  asjhi  continued JoU  and 
S.  a  Han-  ^  widow,  and  after  to  his  fin.  The  fon  cannot  grant  his  intereft 
Onun-"  ^*  over,  fo  long  as  fhe  continues  fole,  Mich.  10  Jac.  10  Rep.  52.  in 
Le.93.S.C.  Lampet's  cafe,  cites  *  Hammington  v.  Rudyard. 

iFper 

Windham  5  this  poffibility  might  be  extin/i  by  livery,  as  all  agreed,  but  not  by  rckafi,  nor  could  be 

{ranted  over«  and  fays*twas  fo  adjudged  in  one 'Carter's  cafe*       Mo.  739. 

19.  A 


19.  A  poffibilitv  of  ifcheat  cannot  be  grainted  over*  Arg,  Roll. 
R.  318.  Hill.  13  Jac.  B.  R.  in  cafe  of  Lane  v.  Pannell. 

ao.  Sever  the  pojfibility  from  the  righty  and  it  doth  not  He  in 
grant  or  forfeiture,  but  unite  them  and  dien  they  may  be  granted 
or  forfeited.  Arg.  Godb.  310.  Pafch.  21  Jac.  in  cafe  of  Sheffield 
V.  RatclifF.  ^ 

21.  Lejfeefor  21  years  grants  his  term  to  A.  if  J.  S.  Uvefo  longj 
he  cannot  grant  over  the  poflibility  of  reverter.  But  if  he  grant 
to  A*  fir  20  years  if  he  lives  fo  long,  and  after  grants  to  B.  the  re« 
verfion,  this  poflibility  pafTes  with  the  reverfion*  Arg.  Hill.  21 
Jac.  B.  R.  2  Roll.  R.  427.  in  the  Serjeant's  cafe. 

22.  Though  a*  grant  of  a  future  poifibility  be  not  good  in  law,  F  yr   1 
yet  a  poffibility  of  a  tru/i  in  equity  may  be  affigned.     4  Car.  i. 

I  Chan*  Rep.  29.  Warmftrey  y.  Tanfield. 

23.  A  poffibility  of  a  remainder  of  a  term  maybe  releafed  to  Releafe(H) 
reverfioner  in  fee  during  the  life  of  firfl  devifee*     Pafch.  1 3  Car.  P^*  ^  ^'  ^" 
Jo.  389.  Johnfon  v.  Trumpard.  ^^  ^•■35' 

24.  Where  any  perfon  has  the  truJI  of  a  poffibility  in  remainder  Poiicx.  32, 
«r  a  term^  he  has  good  power  to  declare  and  make  dijpofttion  of  the  ^  ^/  ?"'. 
tt-uft  of  fuch  poffibility.    Hill.  13  &  14  Car.  2.     i  Chan.  Cafes  8.  c/^tT^r 
Goring  v.  BickerftafF.  det  in  poOi. 

bilicy  uf  a 
cbattle  real  to  the  heir  of  the  perfon  limiting  is  a  void  limitation. 

25.  Cefty  que  trufl  of  a  furplus  has  but  a  bare  poffibility,  and 
cannot  fell  it.  Chan,  cafes  208.  Tr.  23  Car.  2.  Ld.  Cornbury  v. 
Middleton.  Arg. iper  Wild  J.  21 1,  contra. 

26.  Specif  ck  legacy  cannot  be  given  or  granted  by  fuch  legatee 
till  executor*s  ajfent  is  had  to  fuch  legacy.  Nor  perhaps  will  exe- 
cutor's aiTent  after  the  grant  have  fuch  relation  as  to  make  good  the 
grant  precedent.     Went.  Off.  Executor  28. 

27.  Cefty  que  truft  of  a  term^  on  his  wife's  joining  in  a  fale  of 
part  of  her  jointure,  by  deed  dire£ls  and  appoints,  that  his  truftees, 
after  his  and  his  wife's  death,  fhould  affign  the  residue  of  his  term 
to  his  wife's  daughter  when  Jhe  Jhall  be  21  or  married  after  the  death 
9f  her  father  and  mother^  The  daughter  being  married,  fhe  and 
her  htmiand,  in  the  life  of  the  father  and  mother^  affign  to  the 
pIsdntifF.  Per  Cowper,  K.  fuch  a  poffibility  is  not  affignable, 
though  no  reafon  for  it,  if  res  integra ;  but  it  may  be  releafed ;  and 
difiniffird  the  plaintiff^s  bill,J)ut  without  cofts.  Mich.  1706.  2 
"Vcm.  563.  Thomas  v.  Freeman. 

28.  1000/.  charged  on  land  was  bequeathed  to  D.  payable  at  .^"'wcro 
|icr  age  of  25  years.    D.  married  to  J.  T.  and  Jhe  and  her  hujband  ftriancfs  to 
hefire  kfr  agf  of  7.1  fiffigned  the  f aid  lOoo/.  to  W.  and  afterwards  opem«  by 

'  p.  attained  her  age  of  25.  This  was  held  a  good  affignment,  and  way  of 
that  it  being  of  a  perfonal  thing,  aii  affignment  by  the  hufband  yjj^  would 
only  had  been  good,  and  her  joining,  thpugh  after  age,  had  been  yxt^Man 
immateriaL     2  Wms's  Rep.  6oi.  6o8.  Trin.  I73i.    Duke  of  o^^t^nt^ 
(?handa.  V.  Talbpt.  /  ^^^ 

fir  a  vtiuUt  (tmJUeratimt   »  Wbk.  Sep.  '{608)  Ttin.  1 73i<  Dulte  of  Cbandos  v.  Talbot. 

(N;  What 


75  ^tKttti- 


(N)  What  Thing;  may  be  granted.     Poffibility. 

s'^c^'d"^**  [  I.   T  F  a  man  acknowledges  h  Jlatute  of  2000 1,  to  A.  and  aftif 
•itur.*^***^"  /f<i^tf  land  fur  21  years  to  another  \  and  afier  leafes  the 

hnd  to  another  for  go  years  to  commence  immediately^  and  after  the 
land  is  extended  upon  the  ftatute  at  53  /.  per  ann,  ckiring  this  ex- 
tent the  lejjeefor  a^o  years  may  grant  over  his  intereft  of  90  years, 
though  the  extent  be  till  damages  and  cofts  levied,  which  may  be 
after  the  90  years  ended.     For  this  extent  is  bi^t  as  a  leafe,  and  by 
a  reafonable  con|lru£Hon  it  v/ill  end  before  the'  90  years.     Micb* 
31  and  32  £liz.  B.  R.  dubitatur,  between  Cadec>  plaintift  againft 
Oliver  and  Evans. } 
Cro.  T.  <o9«       f  ^*  ^^  *  man,  pofiefled  of  a  leafe  for  years  devtfes  the  htneft  ff 
^«C.  contra,  it  to  A.  his  f^TCi^ffr  fix  years,  and  that  //•%  bis  fon  comes  homey  be 
X  Roll.  916.  Jhall  l^ave  the  refidue  of  the  term,  and  if  he  does  not  come  home  within 
pLi.  S.    *    ^  yearsy  then  ff^.  Jhall  have  it  till  J.  does' come  home.    W.  canno( 
devije  this  pofllbility  which  he  has  within  the  fix  years  i  for  it  is 
not  any  intereft  before  the  fix  years  pafl-.     Mich.  x6  Ja.  B.  R» 
adjudged  between  Shreeves  and  Wrottam.  J 
L   7^    J       [3*  ^f  a  man  grants  a   rent-charge  in  fee  by  indenture,  and 
•f  And  if  no  covenants  to  levy  a  fine  of  the  land  out  of  which  it  ifilies,  to  the  ufe 
fufficient      of  the  indenture,  that  is  to  fay,  that  if  the  rent  be  arrear  at  any 
fcefoun/^"  ^^y  rf  poy^neniy  &c.  and  f  then  diPrain  upon  the  land,  or  the 
vpoathe       diAreis  be  replevied,  then  it  Jhall  be  lawful  for  him  to  enter  into 
premiffcsor  the  land,  and  retain  it  till  fatisfadion  of  the  arrearages  J  and  after 
r^un*d-*^°*"  he  levies  a  fine  accordingly,  and  after  the  grantee  grants   over 
breach  or     the  rent  to  another  in  fee  \  the  affignee  Jhall  have  benefit  of  this 
replevin       penalty^  fo  that  he  ihall  enter  into  the  land  and  retain  it  by  this 
pcnVo^fis     ^"^  *"^  covenant;  for  though  this  was  but  a  poffibility,  yet  it 
made  that     was  annexed  to  the  rent,  (as  a  penalty  upon  an  azmuity  or  rent) 
then,  &c.      and   the  rent  upon  which  it  was  annexed  is  lyeU  traiisfierred. 
S.'^c.^'^'''*  Ergo.  Mich.  16  Ja.  B.  R.  between  Havergill  and  Hare  ovcr- 
^-   '__*_  -   ruled  *  per  Curiam  and  not  fufiered  to  be  argued ;  for  they  iay  it 
*Fol.49.  ^^s  clear.     Hill.  9  Car.  B.  R.  this  was  agreed  per  Curiam  in  the 
■L;-^-  -'  cafe  of  the  Earl  of  Kent  and  Steward  ] 

Cro.  c.  f  4'  ^^  ^'  fi^fi^  *^fi^  of  the  manors  of  2).  and  5-  levies  a  fine  t^ 

358.  S.  c.  B.  of  both  manors  in  fee  upon  a  purcbaje  made  by  £.  of  the  manor  of 
/).  and  the  manor  of  S.  intended  for  afefurity  for  the  purchafe  of 
the  manor  of  Z),  and  the  ufe  of  dhe  manor  of  Z>.  is  limited  to  B» 
and  his  heirsj  and  of  the  flianoir  of  £•  to  the  ufe  of  jt.  and  its  Imrs 
till  evidion  made  <^  the  manor  of  D.  by  A.  S,  this  )¥ife  of  A.  and 
after  iiich  evidion  to  the  ufe  of  B»  his  heirs  and/i£igns  t'dl  tbef 
fhall  be  fatisfied  with  the  profits  of  the  land  for  the  damages  receive^ 
hy  the  eviSliony  c^d  then  J?,  enfeoffs  pf  off  he  m^fvor  ffD.  aa4  afte^ 
A.  S.  enters  into  it  and  evidts  C  In  this  cafe  ao  ufe  (ball  ante 
^  C.  in  the  manor  of  S.  Bccaufe  k  >iras  a  .contingent  mTci  which 
ought  to  arife  to  B.  his  heirs  and  ailigns  in  point  of  limitation^ 
which  is  not  ajjignable  over  before  it  happens.    Hill.  9  Car.  B.  R. 

between 


between  £he  Earl  of^ent  and  Steward  adjudged  per  Curiam  upoh 
a  demurrer.     Intratur.  Hill.  8  Car.  Rot.  335.  ] 

5.  Grant  of  the  reverfson  of  the  tenant  in  tall  made  by  the  donor  ButMtw  ^ 
is  good.     Br.  Grants,  pi.  100.  cites  12  E.  4.  2.  .  f^' w/? 

the  i'firi  of  9n€  of  thrm.  He  who  hAi  the  fee  can't  grant  his  rtverjinn,  for  it  is  not  a  reverfion ;  but 
hyfen^nrtd  made  by  him,  the  fee  fliall  pafs.     Ibid.  jind  if  a  man  ma'<es  a  ffoffment  in  fte 

KfTt  rmdiihn,  he  can't  grant  his  condition  orer,  nsither  can  be  grant,  thai  wbtn  tbt  cotuUuon  is  hrokeup  it 
fitail  remaui  to  ajiranger,     ibid. 


(N.  2)    Good.     In  refpeft   of  the  Eftate  of  the 

Grantor.- 

I.  T  AND  is  given  to  A,  for  life^  remainder  to  B.  for  llfe^  re* 
•*^  maindtr  to  the  right  heirs  of  the  fald  A,  there  A.  may  give 
or  forfeit  ihe  fee  fimple,  though  it  be  not  veiled  in  him  during  the 
mefiie  remainder ;  quod  nota.  Br.  Done,  &c.  pi.  55.  cites  24  £. 
3.  70.  and  P.  5  £.  4.  fo.  2. 

2.  Affife  efevmm^  in  120  acres  of  moore  and  heath  agalnftj.  S, 
fvltb  all  manmr  rf  beafis  at  all  times  of  the  year ^  andhejhewed  a 
deed  iy  which  A.  granted  the  common  to  G.  and  M.  his  feme^  and 
the  heirs  0f  -<?.  which  G,  had  Ijfue  B,  and  died,  and  A  granted  to 
bim  the  common,  and  Jhewed  the  one  deed^  and  the  other.  And 
the  defendant  faid,  that  the  land  put  In  view  Is  only  60  acreSj  and 
4>f  which  A.  was  not  felfed  unlefs  of  five  acres  at,  ihe  time  of  the  grants 
and  that  B»  had  nethtng  in  the  common  at '  the  tlmej  &c.  and  the 
plaintiff  was  forced  to  anfwer  to  the  one  plea  and  the  other ;  the 
aJMefaid  that  A  was  felfed  of  60  acresy  and  that  B.  wasfelfed  of  all 
the  pajiure  after  the  death  of  G.  at  the  will  of  M.  the  feme  of  G» 
and  granted  to  the  plaintiff' by  which  he  was  Jelfed^  and  now  jIA  Is 
Jead,  and  prayend  their  difcretion,  and  the  plaintiff  prayed  judg- 
ment^  per  Finch,  in  affife  of  novel  difFeifm  If  an  oufier  be  not  CQn*  f  ym  1 
fcffedj  dtiey  ought  of  neceffity  to  inquire  of  the  feljtn  and  dlffelfin^  ^  '  .  ^ 
and  'tis  found  that  B.  had  nothing,  &c.  and  therefore  the  plaintiff 
was  not  feifed,  for  the  grant  to  him  was  void.  Per  Wich.  B.  had 
it  in  reverfion  at  the  time  of  the  grants  and  therefore  his  grant  was 
good.  And  after,  by  reafon  of  the  opinion  of  the  court,  the 
jriaintiif  was  nonfuited.     Br.  Affife,  pi.  346.  cites  37  AiT.  14. 

(O)  What  fliall  be  a  good  Limitation  of  a  Chattle, 

and  the  Extent  of  it. 

f  I.  -T  F  a  man  feifed  of  an  advowfon  in  fee  grants  the  next  avoid-  Cro.  C. 

-■  ance  to  B.  and  his  afftgns^  durante  vita  Ipfius  J5.  ita  quod  5«>5-  *-^ 
liceat  dlRc  B.^A.^  gnatls  fuls  durante  vita  ipfius  B.  to  prefent 
at  any  time  when  It  becomes  void.  This  is  a  good  limitation  of 
this  graiit,  fo'that  if  B.  dies  before  the  church  become?  void,  the 
grant  is  determined ;  for  this  appears  to  be  the  intent  of  the  par- 
ticsy  and  all  oxie  as  If  he  had  granted  it,  if  it  feUs  during  bislife^ 

and 
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and  fuch  limitation  may  be  made  upon  grant  of  fuch  cbattky  which 
is  derived  out  of  a  real  things  and  carries  an  intere/l  of  a  real  thing, 
Tr.  14  Ja.  B,  R.  between  Hide  and  Man^  adjudged  upon  a  Q)ecial 
verdidt  in  a  writ  of  error  upon  a  judgment  in  B;  in  a  quare  im- 
pedit,  and  this  was  fo  adjudged  in  B.  per  Curiam  and  the  court 
faid  that  this  differed  from  q  perfonal  thing,  as  a  horfe,  which  can- 
not be  granted  during  the  life  of  the  grantee.  Intratur  Tr.  12 
Car.  Rot.  360.  B.  and  in  B.  R,  P.  14  Car.  Rot.  467.  But  note, 
that  Barldey  and  Jones  faid,  that  peradventure  there  would  be  a 
diverfity,  it  a  man  poflefled  of  a  next  avoidance  grants  it  to 
smother  with  fuch  limitation,  if  he  fo  long  live.  But  it  feems  diat 
it  is  all  one,  being  once  derived  out  of  a  franktenement.  ] 

(P)  What  fliall  be  faid  to  pafs  by  the  Grant. 
Grant  limited  in  Law,  [jBy  Words  explaining 
the  Intent  J\ 

Hob,  ^04.     [  I*   T  F  the  king  grants  to  a  prior  that  he  Jhall  have  all  the  fef' 

fijpons  of  an  abbot  in  time  of  vacation  ad  fuftentationem 
prioris  ^  monachorum ;  advowfons  will  not  pafs  by  this  grant,  be- 
caufe  they  cannot  be  for  their  luftenance.     39  £•  3.  21.  b.  ] 

[2.  If  a  man  leafes  eight  feveral  tenements  in  D*  by  feveral 
leafeS'i  and  after  by  deed  recites  feven  of  the  faid  leafes,  and  grants  tha 
reverjion  of  them  to  another  with  all  his  lands,  houfes  and  edifices  in 
jD.  not  having  any  other  lands,  houfes  or  edifices  in  D.  except 
the  faid  eight  tenements ;  the  reverfim  of  this  %th  tenement,  which 
was  a  will,  fhall  pafs  by  this  grant,  though  all  the  other  leaies 
were  recited,  and  not  this ;  for  the  other  words  have  not  any  other 
colour  of  iatisfa&ion  without  it.    Mich.  15  Ja.  B.  R.  adjudged 
upon  a  fpecial  verdiA  between  Hagget  and  Giles.  ] 
Cro  E.  476.       [  3-  ^f  *  xtaxifeifed  of  a  houfe  in  N.  in  the  county  of  Oxon,  and  of 
658.  S.  C.     three  mejfuages  and  certain  land  in  IV.  in  the  county  of  Hertford^ 
"T^ri^    /?^J  the  three  ♦  mejfuages  in  W,  to  y*  S,  for  years,  and  after  de^ 
^ '  'a J   '   vifes  to  another  his  houfe  with  the  appurtenances  in  N.  in  the 
♦Fol.  <0.  county  of  Oxon,  and  all  other  his  lands,  meadows  and  pefiures  in 
^  -^-    i'  Wn.  in  the  county  of  H.    In  this  cafe  the  reverfion  of  the  three 
—A.  has  a    mefTuages  ihall  f  not  pafs  by  this  devife,  inafmuch  as  he  has  made  in 
houfe  and     the  devife  a  difference  between  the  land  and  houfes.     P.  41  £1. 
Und  in         B,  R.  between  Ever  and  Heydon.  ] 

Oxon,  and  a  *  '* 

boufe  in  Berks.  A.  conveys  all  his  lands  and  houfe  in  Berks  to  J.  S.  and  alfo  all  bis  limit  /«* 
&;mm.  Adjudged  that  his  houfe  in  Oxon  ihall  pafs  alfo  though  noc  fu  exprefsly  mentioned  as  his 
boufe  in  Berks.  Cited  by  Noy.  Hill.  ^  Car.  B.  R.  Palm.  497.  as  £ver*s  cafe.«-«-als.  Heydoa's 
^— als.  Ever  v.  Heydon. 

'L7®J  [4«Ifa  man  by  indenture  leafes  the  fcite  of  a  manor  in  Mid- 
dlefex,  and  20  acres  of  meadow,  10  acres  ofpafiure,fix  acres  of  wood 
parcel  of  the  Jaid  manor,  cum  omnibus  proficuis  ac  commoditatibus 
eidem  manerio  pertinentibus,  habendum  ic  occupandum  manerium 
predidlum  for  years,  and  in  the  indenture  is  a  covenant  of  the 
part  of  the  le£ie^  tiiat  he  will  foul  the  Jicward  of  the  lelftir  meat 

0nd 


w$d  drink  and  horfe  meat  at  the  time  when  he  fliall  come  to  the 
manor  houfe  to  keep  courts  there  for  the  leiTee  and  his  fuccef- 
fors.  This  is  a  kafe  only  of  thi  deffuansy  and  not  of  the  intire 
manor.  For  die  intent  appears  by  the  covenant.  Pafch.  40  £1. 
B.  dubitatur  between  Ayre  and  Joiner.  ] 

[5.  If  a  man  hfeifed  in  fee  ojfz  parcel  of  land  called  ParkebiUj 
containing  in  itfelf  60  acres^  and  divides  it  into  three  partSj  and 
leajis  one  tart  of  it  to  A.  for  years^  and  after,  during  the  termy  leafes 
to  B.  by  mch  words,  fcilicet,  two  parcels  of  Parkhill  containing  in 
itfelf  bo  acres  oflandy  for  years,  though  all  the  three  parts  do  not 
exceed  60  acres,  yet  only  two  parts  (hall  pais  bv  this  grant ;  for 
the  intent  of  the  grant  appears  to  be  fuch,  and  k>  the  lefTee  ihall 
not  have  any  writ  of  covenant  for  the  other  third  part.  P.  6  Ja« 
B.  per  Curiam  between  Loyd  and  Petley.  ] 

£6.  If  a  man  grants  a  meffuage^  called  Falfiolfe  Place^  prout 
undique  includitur  aquis.  By  thefe  words  the  foile  of  the  motesy  in 
which  die  water  is,  (hall  pals.  P.  9  Car.  B.  R.  per  Curiam  re- 
iblved  upon  a  trial  at  bar  betweeq  Stint  and  Morgan,  j 

[7.  If  a  TTiiLn  feifed  of  a  manory  whereof  certain  woody  called  Z).  W**'  '^ 
S.  and  V.  and  other  lands  are  pareely  bargains  and  fells  omnia  ilia  i5s.*s.c. 
A^tfXy  fubbofcos,  maeremia -'— /2/nfy?^iff^/tf,  crefcentia  &  exiftentia  III 
^fuper  toto  ilk  mamrio  pradiSfo  videlicet  in  ^  fuper  copicia  fua 
five  kofco  vocato  D.  C^  in  &  fuper  bofco  fuo  vocato  Sm  ^  in  fsT 
fuper  bofco  fuo  vocato  V,  In  this  cafe,  this  word  videlicet  does  not 
refbain  the  general  grant  of  all  the  woods  upon  all  the  manor,  but 
Hull  (erve  only  for  explanation,  and  not  reftri£tion.  Hobert's 
Reports  229.  between  Stukely  and  Butler.  ] 

[8.  If  a  man  grants  his  manor  of  D.  in  the  county  of  M.  if  the  Br.  Feoir- 
manor  extends  into  this  county  and  anothery  yet  no  more  ihall  pais  ment  de 
dian  is  in  M.  9  £•  4.  My  Reports.  14  Ja,  ]  *^"^-  P** 

H.  4. 17.  ■  "pl.  59.  cites  9  E.  4.  6.  17.  S.  P.  But  makes  a  quaere,  if  it  had  been  am pertifutttM, 
->«— So  if  it  extends  into  4  vilUf  viz.  A.  B.  C.  and  D.  and  he  gives  his  manor  in  A.  B.  and  C. 
chat  which  lies  in  D.  does  not  pafs.  Br.  Done,  pi.  26.  cites  5  £.  4.  103.  Br.  GrantSi  pi.  8t. 
cites  S.  C— »-S.  p.  Br  Grants,  pi.  25.  cites  7  H.  4.  41.— — C^oiz/r^i  if  he  grants  the  manor  of  Dm 
«nr6  iht  affnriaumccu     Ibiil. 

J  9.  But  if  a  man  grants  his  manor  of  D.  in  the  county  of  M. 
all  other  his  land  in  Englandy  parcel  of  the  faid  manor  \  all  the 
manor  ihall  pafs,  though  parcel  be  in  another  county.  My  Reports. 
14  Ja.  per  Curiam.  ] 

[  10.  If  the  King  feifed  of  the  reSlory  of  King^s  Woody  in  the 
county  of  JViltSy  and  alfo  of  the  tithes  of  Hefelden  Grange,  as  of  a 
portion  of  tithes  in  the  county  of  Gloucejtery  appertaining  tojhefaid 
reHoryy  and  he  grants  his  reSiory  of  King*s  Wood  in  the  county 
of  WiltSy  and  all  bis  tithes  appertaining  to  the  faid  rectory  \  the  faid 
portion  of  tithes  of  the  faid  Grange  fhall  not  pafs  by  thofe  general 
words;  for  the  words  fhall  have  the  fame  limitation,  by  con- 
ftru^on  in  law,  as  the  iirft  words  have,  that  is  to  fay,  all  his 
tithes  appertaining  to  the  (aid  redlory  in  Wilts.  Mich,  17  f  ^q  1 
Ja.  B.  R.  per  Curiam  upon  evid.  at  bar,  between  Poole,  and  >•  /y  J 
Cox.] 


£  IX.  If  a  man  grants  all  his  landy  which  he  had  by  defcent  fron 
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CrobE.  36s, 
Hall  V. 
CorDb<!S, 
S.  C.  » 
Hep.  33. 
Boddin^ 
ton's  cafe. 
S.C.   S.C. 
cited  Hol>. 
S7I* 


Telv.  Zz» 
JS.C.  by 
name  of 
Pratt  y. 
Moon.«- 
6  Rep.  39. 
S.C.  by 
namo  of 
SirU. 
Finch's 
cafe.-.  Hob. 
175-  S.  C. 
fiCpd» 


£iV  fitberj  in  D.  that  which  he  had  of  the  part  of  hk  motheif 
wiM  not  pafs.    31  Aff,  7.  admitted  by  ifliie.  j 

[  12.  If  a  man  feifed  tf  die  immdr  oTGargret,  and  cf  8  ^^n^ 
iands  in  C.  givis  the  msuty  of  the  iaid  manor,  and  aUo  8  yard^ 
landsy  and  alfo  all  other  lands  and  tauments  in  C  To  have  and  to 
iiold  thefaid  moiety^  and  all  the  premffes^  &>.  upon  condition  to  enter 
into  the  af ore/aid  moiety^  and  all  the  tremifjesy  iic.  By  thofe  word% 
only  a  moiety  of  the  manor  Ihall  pafs,  and  not  all  the  manor. 
Secaufe  in  the  premifies,  habendum  and  condition,  a  moiety  is 
named,  and  fo  me  intent  is  apparent,  that  only  this  fhall  pais* 
Dubitatur.  Mich.  5  Ja.  B.  R.  between  a  AbiU  ana  Evans,  Mich. 
8  Ja.  B.  this  cited  to  be  adjudged  in  B.  and  B.  R.  ] 

[13.  If  a  man  kafis  for  years  all  his  lands  which  he  has  in 
JD.  [adding]  aU  which  he  has  by  grant  ofJ.S,  The  land  in  D, 
ihall  pa6,  though  he  has  them  by  other  title.  M.  7  Ja.  B.  per 
*2  Juftices,  between  Savin  and  Brown.  ] 

[  14.  If  a  man  has  land  in  D.  and  S,  which  his  father  had  by 
defcent  and  purcbafe^  and  grants  omnia  terras  &  tenementa  in  />• 
&  S.  f^  modo  in  tenuraj,  S.  ^c.  vel  aiiquorum  al.orum^  V  que 
fatef  nuns  perquijhit  dejiD,^  aliis ;  the  land  in  D.  and  S.  in 
*Ae  tenure  of  certain  men,  which  his  &ther  had  by  defcent,  and 
not -by  purchafe  does  not  psds.  For  all  is  but  one  ientence  which 
limits  the  grant,  and  there  being  other  land  alfo  to  (atisfy  the 
grant.  M.  11.  Ja.  B.  adjudged  between  Kingfton  Clay  v^ 
Barnaby.  1 

[  15,  If  A  man  feifed  of  the  priory  of  Wells,  and  diverfe  lands, 
3cc.  pertaining  to  it,  grants  to  another  omnia  terras  &  bereditamfn^ 
ta  ofthefaid  priory^  which  lie  in  the  city  ef  fVells^  and  within  the 
liberty  and  fuburbs  if  the  fame  city,  though  the  prior  was  feifed  of 
millsy  under  one  roof^  and  a  certain  rivulet  run  between  the  £ud 
mills,  yet  if  mte  of  the  nulls  be  within  the  city  of  fVells^  and  the 
other  out  of  the  city  and  liberties^  both  (hall  not  pa^  but  only  that 
which  is  within  the  city.  H.  37  £1.  B.  R.  adjudged  in  the  grant  of 
the  king,  (the  which,  as  it  feems,  is  all  one  with  the  grant  of  a 
common  perfon.)  ] 

[  16.  If  a  man  grants  20/.  rent  charge  to  another  ifluing  9ut  of 
the  manors  ofE,  C,  r,  and  F.  and  the  mejfuages^  lands,  tenements, 
and  hereditaments  of  the  srantor,  fituate^  lying>  and  being  in  the 
farijbes  of  E.  W.  andC  tn  the  county  of  K^nt^  or  elfewhere  in  the 
faid  county^  to  thefaid  manors^  or  any  of  them  any  bow  belonging  or 
pertaining.  This  grant  ihall  not  charge  any  land,  but  the  manorst 
and  not  any  which  is  not  parcel,  or  belongmg  to  the  manors ;  for 
the  fentence  of  the .  houfes,  ice,  is  not  ^neral,  videlicet,  all 
houfes,  but  indefinite^  and  (o  no  general  including,  and  die  word 
(or)  without  (or  elfewhere)  cannot  make  a  perfed  fentence, 
(without  the  words  antecedent)  M.  3  Ja.  B.  R.  adjudged  between 
^one  and  Crpfle.  J 

[17.  If' the  ting  grants  to  the  Ld.  Wentworth,  the  manor  of 
Stepney^  and  alfo  an  our  marjhes  of  Stepney  in  Stepney^  4ind  all  lands 
find  tenements  t^c.  in  Stepney  y  and  elfewhere  to  thefaid  manor  bebngii^, 
Jn  this  ^e,  Pepper's  marih  in  Stepney  ibaU  pais,  t^ugh  it  is 

not 


XM  parctl  of  the.  manors  and  Ae  words  [a?ui  e/fewheriy']-  rckr 
only    to   the   manor,    and    the    exprcfs   general  mention  before,    "  "^ 

of  all  his  lands  in  Stepney,  (hall  not  be  confounded  by  this 
fubfequent  ciaufe.  Mich.  3  Ja.  B.  R.  cited  per  Coke  ta  be 
adjudged.  ] 

f  18.  If  the  hng  has  the  manor  of  S.  and  N.  in  S,  and  both  late  [  80  ] 
parcel  of  the  abbey  of  St.  Albansj  and  he  grants  the  manor  of  S.  and 
all  his  lands  in  S.  aforejaid  (this  was  at  large  called  Scanbridge)  and 
oil  his  other  lands  in  S.  or  elfeiuhere^  to  the  faid  manor  late  belonging. 
In  this  caie  both  manors  ihall  pafs,  and  the  elfiwhere  is  a  feveral 
and  diftin&t  claufe  by  itfelf.  22  £1.  RohathanCs  cafe  in  the  Court 
of  Wards  adjudged,  cited  per  Coke.  M.  3  Ja.  B.  R.  ] 

[  19.  If  a  man  leajes  to  B.  Black  Acre  for  20  yczrsy  to  commence  Hob.  i*S. 
at  Latfy'Day  next  enlUing,  and  after  Eafter  enfuing,  he  recites^  that!  CT"^""*^ 
whereas  he  had  leafed  to  B.  Blackacre  for  20  years,  to  commence  at    ^°*  5^* 
Eafitr  laft  paft,  he  grants  the  reverfion  of  it,  &:.    l^hough  here  he   ^  ^^  ^ 
miftakes  the  commencement  of  the  leafe,  yet  for  the  precedent 
certainiiesj  that   is   to  fay,   of  the  leflee,  land,   and,  number   of    '     -  -;    1 
Years,  it  is  a  good  grant.    M.  14  Ja.  B.  adjudged,  Caften  and^       ^.^s,..^ 
\Vitlies,  ]  •  .» 

(  20.  If  a  man  has  lands  in. the  vill  of  M,  called  A,  and  B*  and  -  r-  -^ 
he  Uafes  all  thofe  lands  in  M.  called  A.  undN,  or  by  what  name  or 
title  jiever  they  be  xalled  \  the  land  called  B.  docs  not  pafs ;  for 
this  word  (thofe)  retrains  it  precifely  to  the  name.  P.  11  Ja.:B» 
per  curiam  upon  evidence  at  the  bar,  between  Sir  Edward  Bellmg 
and  Sir  John  Shirley.  ] 

[21.  If  a  man  leafes  his  land  by  certain  name^  as  Blackacre,  '  * 

in  the  parijh  of  Mary  Loades^  in  fhe  city  of  Gloitcefier^  his 
hnd  which  .  lies  in  Mary  Loades  (hall  pafs,  though  it  be  not 
in  the  city  of  Glouccfter.  Becaufe  there  a  certainty  before  /x- 
frefjed,  r.  15  Ja.  B.  R,  per  Curiam  upon  evidence.  Robinfon  v. 
Buden  ] 

[  22.  If  the  lord  licences  bis  copyholder  for  life  to  leafe  Blackacn 
in  the  tenure  of  f.  S.  for  5  years,  whereas  Blackacre  is  not  in  the 
tenure  of  J.  S.  but  in  the  tenure  of  the  copyholder  himfeif  3  yet 
this  is  a  good  licence  for  the  copyholder  to  leafe  Blackacre, 
inafmucb  as  there  is  a  particular  certainty  by  name  before.  Mich. 
IS  ]^'  B.  R.  adjudged  upon  a  fpccial  verdi£t,  between  Wallifon 
and  Bambridge.-  ] 

[.23.  If  a  man  grants  a  rent  to  E*  out  of  all  that  manor  of  D. 
inthefarijh  of  S,  and  out  of  the  land  in  M,  where  nothing  of  the 
manor  or  land  lies  ixi  S.  or  M.  and  though  this  be  granted  out  of 
{all  that)  which  is  a  relative,  yet  it  is  a  good  grant  out  of  the 
aianor,  in  cafe  of  a  common  perfon.  Hill.  8  Car.  B.  R.  adjudgbd, 
P^r  Curiam  upon  a  fpecial  verdicSt,  Ledbater  and  Maatell.  ] 

[  24.  If  a  man  leafe  to  another  the  meadows  in  i>.*  audS.  con- 
taining 10 acresy  and  in  truth  the  meadows  in  D.  zndSi^cantain  20 
scrtfj  yet  all  the. 20  acres  fiiall  pa6.   D.  6  and  7  £  6.  80.  sGu  ]      / 

C^S*  If  amsm  leafe  ^j  acres  of  meadow  near  F,  wharu^'^S  ^^ 
in  D.and  2P  in  £.  and  15  in.  F.  and  in  truth  aUliAimfj,  viMiether. 
3»U.pafs,  iubitotur.  t).  6  and  7  ^.  6. 80.  57.  1 
VOL.  XIV.  H  [26.  If 


8o  #tafitf  t 

1^^^*   *^  D.  ^nmf^  /n  £•  dtvifs  particular  lamdsy  biing  glehy  and  tbt  titbis 

S.'c.  bV      rf  divers  particular  Jauds^  with  thrfe  genend  words,  with  all  and 

name  of     jingular  tri^Sy  C9mim£tiii  and  adwMagu^  tithes  ferpmal  and  pn* 

cbor^fof'    ^'^^  wbatfiever  they  he  or  fiall  fortune  to  */,  belonging  or  apper-* 

JLitcbfieM    tiMoing  in  any  wife  to  thefaid  JL   as  parfin  appropriate  oftbefaid 

v>  Arres.     parijbf  as  the  tithes  ofpigy  goofe^  lamb^  wool^  mtlk^  calfyfifi>^J^oansj 

fi»Mar.3i.  ^ff^^^  and  all  other  tithes  wbatfoeveri  and  alfo  all  the  tithes  rf 

the  faid  glebcy  (before  granted)  with  aU  and  fingular  the  atpmrte^ 

nancesf  sdl  which  lately  were  in  the  occupation  of  one  MargesrH 

Peytoe^  widow^  deceafedy  and  all  other  their  rights^  intereft,  tide, 

commodities  and  profits  in  and  to  the  iame,  which  to  the  Jaii  JL 

dkh  bekngy  as  parjeny  (stc.  though  it  does  not  appear,  that  Margaret 

Prrtoe  bad  the  poflefEon  of  any  of  the  tithes  appertaining  to  idie 

leaoiy;  (for  it  was  not  found  oy  the  jury  diat  flie  had,)  yet  all 

the  tithes  (hall  pals  which  appertain  to  the>edory;  for  the  woxdt 

(all  which  laft  were^  fife.)  are  wosds  of  fugeeftion  or  affirmatiofH 

f   2]    1  and  not  of  reftri£tioQ  or  limitation ;  became  the  fentence  is  per* 

j-ii_nrn,  ^^  before)  and  this  commences  in  a  tuwfentenciy  and  not  part  of 

•  F«l.  53.  jAiit  firft  general  fentence.  Tr.  15  Car.  B.  R.  *  between  Swift  and 

^fm^^mj  AierS)  acfudged  per  totam  curiam  upon  a  fpecial  verdift.  Intratun 

TriOi  12  Car.  Rot«  426. 1 

[  27*  And  fo  it  was  held  in  die  fiune  cafe  per  totam  curiam  dwt 
if  it  bad  been  found,  that  Margaret  P4ytoe  had  the  occupation  ef 
My  particular  tithes^  but  not  ^iri?  appertaining  to  the  remry,  yet 
all  had  been  pafled  by  the  faid  grant  for  the  reafon  aforelaid.  ] 
^OriC  r  28.  If  A«  *  the  grandfather  be  fe^  rf  lands  and  tenements, 

(Lkl)  called  Heathers^  and  of  other  tenemenu  called  Bakersy  and  of  uber 

tenements  called  IVixeSy  all  being  in  B.  within  the  manor  of  (X  ami 
by  his  laft  Will  divifes  to  G.  his  wife   all  his  tenement  and  back* 
fide,  containing  by  eftimation  2  acresy  calkdWixes  in  B.  for  her 
life,  and  dies,  and  after  B»  his  fon  and  heir  covenants  by  inden* 
ture  to  fiand  feifed  of  thofe  mefluages,  lands  and  tenements  m  d 
tommonl^  called  or  known  by  the  name,  and  names  of  tyieeks^ 
alias  JrickSy  a£as  H^eekesy  bis  Heathers  and  Bakeriy  or  by  any  ^ 
tMe  name  or  namesy  or  by  any  other  name  or  nanus  wbatjoever^ 
which  were  the  inheritance  of  the  faid  A*  who  is  deady  end  which 
were  by  him  ajjuredy  grantidy  or  conveyedy  to  or  for  the  uk  of  the  find 
G*  or  were  given  or  bequeathed  to  the  faid  G.  by  the  Iqft  will  eftbt 
faid  A.  and  whiA  now  are  in  the  tenure  or  occupation  of  the  find  J?« 
to  the  ufe  of  himfelf  for  life,  and  after  to  the  ufe  of  1£.  his 
wife,  &c    In  this  cafe,  there  iMf  being  any  tenement  cedUd  tUckas^ 
his  Heathersyor  ff^ksy  bis  Bakersy  but  one  tenementcalledHealibei% 
and  aoodier  called  Bakers,  and  the  fiud  tenement  called  Wicka 
deriied  to  G.  as  is  aforeiaid,  nothing  (hall  pais  by  this  covenant,  but 
only  the  tenement  devifed  to  G.    For  it  was  not  the  intent  to  paft 
feveral  thin^  but  only  one  diing,  which  had  fuch  feveral  oames^ 
with  aBas  diB^    And  when  the  words  are  widi  a  relation,  edl  tboA 
which  W€ro  devifed  by  G.  iio  more  fhall  pafs  than  thofej  for  this 
limits  the  j^nenl  Words.  Trin.  13  Car*  at  Seijeaofs  iani  refolrad 

9^ 


Cfnicf*  9f 

^  Ae  3  ChieF  Jnfticet,  fcilicet,  Brampfton,  Fiadi»  nnd  Dam* 
port,  iqKxi  reference  to  them  out  of  the  court  of  wards.  This 
concerns  Mr.  Hanbernr  of  the  county  of  Southampton.  1 

[  29.  If  a  man  feiied  of  a  mefliiage  and  farm,  called  Roake^i 
ffrwt^  in  D.  end  sf  other  lands  in  D.  not  parcel  of  the  iaid  (arm* 
Annfu  aO  to  y.  S.for  llfij  and  after ^  by  other  deed  make$  a  dendfg 
kf  thefe%imds^  he  ifemifes  all  that  hisfarmj  mej/uagesy  lands  and  f#« 
r^  fimetimes  called  Rooh^s  farnh  or  hy  what  other  name  or 


panusfoever  the  fame  he  catted^  now  or  late  in  the  tenure  or  occupa-* 
iimt  ff  J»  8»  or  of  his  affignees  ^raffigniy  and  all  buildings^  gardens^ 
aicadow%  paftiire%  lan(&  araUe,  woods,  and  under- 
wijrs,  waters,  and  commons,  and  ether  the  appurtenancof 
thereunto  belonging  univerfally^  in  as  large  and  ample  manner  as 
tie  fmid  y.  S.  holdetb^  or  at  any  time  hath  holden  thefame^  habendf 
fir  21  yearsy  &c  In  this  cafe^  lands  not  parcel  of  the  farm  fhaD 
paft)  as  well  as  the  ^rm ;  for  though  there  be  a  particular  (fcilicet 
Rooke's  farme)  mentioned,  yet  there  are  alfo  general  words  of 
Isnds  and  tenements  joined  together  with  the  particular  farm,  and 
Acrefere  die  words>  or  by  what  name  or  names  the  fame  be  called^ 
will  refer  as  well  to  the  general  words,  fcilicet  lands  and  tenements* 
as  to  the  particular  farm ;  for  the  word  (fame)  refers  to  all  before 
■ncnfioncd,  and  all  are  bound  and  circumfcribed  by  the  fubfequent 
IVOfds,  [now  or  heretofore  in  the  tenure  ofy.  SA  fb  that  vAaX  land 

pals,  be  it 


in  the  tenure  of  J.  S.  was  intended  to  pals,  be  it  part  of  the 
fiHrm  or  not  Mich.  24  Car.  B.  R.  between  Vaughan  and  Long^^ 
9Ule^  ai^udged   upon  a   fpecial  verdifl   per  curiam.    Intratur. 
Trin.  23  Car.  Rot.  1629.    Another  caufe  of  the  judgment  was,  f  82   1 
becaufe  it  is  »##  foundy  that  the  farm  was  called  Jtioie^sfarmi  but  j-    \^  \ 
wmfy,  that  it  was  once  in  the  tenure  of  one  Rookes\  which  may*  be  •  Yo.  54. 
true^  and  yet  not  called  by  the  name  of  Rooke's  farm ;  and  then  •    -,  -  ^ 
diere  not  being  any  bam  called  Rooke*s  farm ;  the  general  words 
are  only  of  emSk  and  material  in  the  grant.  ] 

J  30.  If  there  be  in  the  county  of  Somerfet  the  vtU  of  Street^  M^  sS0.«« 
the  vili  of  Walton  within  the  pariih  of  Street,  and  a  man  ^^  *^ 
feifed  of  land  in  the  vitt  of  Street^  and  of  other  land  in  the  vill  of 
Walton^  all  within  the  panjh  of  Street.    And  he  bargains  and  fells 
mB  bis  land  in  Street^  and  covenants  to  levy  a  fine,  and  levies  it  of 
lands  in  Street^  and  no  mention  is  made  m  the  indenture,  nor  in 
Che  fine  of  Walton;  die  lands  in  Walton  (hall  not  pafs,  becaufe 
Street  is  named  generalty,  it  is  intended  a  vill,  as  well  in 
as  writs  and  pleadings,    Trin.  4  Ja«  B.  R.  adjudged  be«» 
Sisoke  and  Pope.  ] 
r  31.  8o\£ht  leafe  all  his  land  in  Street;  die  land  within  the 
rm  of  Street  only  (hall  paft,  and  not  the  land  in  the*  pariih, 
hccaufg  by  Street  generally  is  intended  a  viO.  Contra  H.  39.  £L 

J  3a.  If  there  be  tbefarijh  of  Rede^  and  alfo  the  trills  of  Rcde^  mo.  %to. 
Hmrkwdl  in  the  tame  panjb^  and  the  king  is  feifed  of  the  s.  C^  s 
SBMOr  of  Hide,  and  aUb  of  die  tithes  of  the  parifh  of  Rode,  and  ^'^'^' 
fnots  the  manor  of  Hide  in  the  pariih  of  Rode,  and  alio  alibis  titha  nznmi 
sm  JUde^  kit  hisnging  to  the  vunaflery  of  St  ymnes^  (urtiicb  is  true)  sir  g.  Par* 

Ha  in  ««'««^«- 


hi  this  cafe  rtic  tith<?s  in  Harkwell  (hall  hot  pafe,  but  cBily  th'dft 

which  arc  in  the  vill  of  Rode ;  for  Roiie,  mentioned  in  this  claufe^ 

/hall  not  he  intended  the  parijh  before  'mentioned^   but  a  vill.    P.* 

4.1^  El.  B.  R.  adjudged  in  writ   of  error,   between  Whites  and 

Farmor.  ] 

Cm.  E.         •    [  33.  If  the  king  grants  to  another  all  waifs^  within  his  manor 

461 S.  C.      ^  2>.  he  (hall  have  all  waifs  which  (hall  be  in  the  lands  of  the 

minktenants  in  fee,  as  well  as  of  the  others;   for  all  is  parcel 

of  the  manw,  and  no  prejudice  is  by  it  to  the  tenantis.  P»  38  El. 

B.  R.  in  Higham  and  Beaft's  cafe.  ]  * 

Cro.  E.        "    [  3+.  Sut  othcrwife  it  is  of  a  grant  of  a  free  'barren ;  for  the 

462.S.  C.     ^      cannot  by  his  grant  fo  charge  the  free  tenants.   P.  38  EL 

B;  R.] 

Cro.  E.  '  *f  35.  If  z  vicar  ht  endowed  of  the  third  part  of  all  the  tithes^xoM^ 

462.  S.  C.     i^^  \j^  growing  within  the  manor  of  D.  in  fucn  farijb^'^^h&  vklr^ 

by    force  of  this,  (hall  have  the  rfiird  part  of  the   tithes  of  th6 

frknk-tehants,  as  well  as  of  Ae  copyhold  tenants ;  for  Both  make 

Ae  manor,  and  no  prejudice  is  to  the  tenants  by  it.    P.  38  El. 

B.  R*  adjudged  between  Higham  and  Beaft.  ] 

^  '36.  If  a  man  grants  to  Another  a  common  infra  metas  &  bundas 

df  the  vill  of  D.  and  part  of  the  vill  iV  fever al,  and  part  wafl  hnS 

aHdcinfihibn  he  (h&Il  have  common  in  the  common  land,  but  not  in  the 

^Veral.     Br.  Grants,  pi.  125.  cites  I4  Aff.  p.  22. 

•   37.  If  a*  man  grants  common,  iibicitnque  averia  fud  terint^  and 

after -he  manure  ioo  acres  of  land,-  and  then  becomes  poor,  io 

that  he  has  tio  cattle,  yet  the  grantee  (hall  have  common  in  the 

\    n"'       fame  ioo  acres.    But  it  a  man  grants  to  me  common  quandocunque 

r—  "      •  averia  fua  ierint,'  and  after  he  has  no  cattle,  there  the  grantee  fliall 

.'  \  .i      '  not  have  common,  per  Marten  which  was  agreed ;  and  per  Babbmg; 

•»^. ,..  If  a  man  grants  zommon  throughout  his  manor^  the  grantee  fliall 

not  have  common  in  the  land  fown,  nor  in  his  garden,  and  if  it  be 
pro  averiis  fuis   in  D.    vet  he   cannot  C0fnm6n  but  only  with 
*  •    cattle  commonable,   quod  nota.  '   And  if  a  man  grant  comndon 

'  '  ^  iihicmrque  averia  fua  ierint^  and  after  he  puts  his  cattle  in  his  garden, 
the  grantee  (hall  have  common  in  the  fame  garden.  Br.  Grants^ 
pi.  5.  cites  9  H.  6. 

'  38.  If  lord  and  tenant  be,  and  the  lord  grants  his  feigniory  for  lift 

iiint6  a  ftranger,  and  the  tenant  attorns  and  dies  wtthout  heir^  and 

Ae  grantee  enfers  fer  ef cheats  he  fliall  not  have  a  greater  eftate  in 

r    83   ]]  ihe  tehancy  thain  he  hdd  in  the  feigniory;  becaufe  the  tenancj 

cometh  in  lieu  of  the  feigitiory.     Perk.  8.  96.  cites  5  E.  4.  3. 
Afecond  39.  During  the   voidance   of  a    church,   the    patroti    giiiilti 

grant  of^^^  proximam  fiominattonem^  tifc,  cum  prima  &  proxim.'  vacaverity  the 
Cw«t»?1s'' '  grantee  Ihall  not  have  this  prbfenution,  but  the  next.  D,  26.  ph 
^oid.  D.     ^65.  HilK  2«  H.  8.  ...  -J 

j5.pi.a9.  I  .i' 

in  Marg.      ■  Mo.  .00.  •     \    x 


rnd^^ndef-  ♦®*  ^^'^^'*  ^^^S^"^^^^  and'fold  to  the  leflee  atl^  tvi$ds  iitJhn^^ 
woods  com-  ^^^^(^^  '^  ^"^  ^po^  the  premiffesy  and  that  it  ihould  be  la^rful  fof  lifleid 
prebco4       to  cut  and  carry  away  the  fame  at  nil  timis  during '  the  tirmy'^ 

3  juft; 


3.  Jttft.  contra  Dyer;  kflee  can  cut  but  once,  and  per  two  agatnR  great tim- 
Dyer  f  hedg^^rowes  fparfim  do  not  pafs,  &c.  See  3  Lc.  547.  *'^"*!L 
— r— 3  Le.  30.  Anon.  ^  J^ood. 


To.    169.    HiU.  3  Car.  B. E«  in    cafe  of    Haywaro  v.    Fulcher.     Perk.  S..   1x6. 

^  7%^'*M  ard  bid^tgrovii  do  not  p.  if i  by  the  name  of^uoods  i 
i^r,  Dooei  &c.  pi.  14.  cices  14  H.  5»  %,  per  PullarU  J. 


^  Tfy)'M€t  ojid  hidytgrovis  do  not  ff..fi  by  the  name  of  woods  in  a  gift;  nor  in  an  exception  upon  a  (cafe* 
^     ~  "  H.  g.  -  - 


41.  A.  demifes  15  houfes  in  B.  to  C.  and  names  the  15  feverat 
tenants  A.  B.  C.  &c.  A.  enfeoffs  D.  of  all  thofe  15  houfes  in  Br 
which  A.  demifed  to  C.  now  in  the  occupation  ofy  &c.  and  one  of 
the  occupiers  nanus  was  omitted  in  the  recital,  yet  the  meffuagcf 
pafles.     Mich*  32  Eliz.  3  Le.  235.  Trapp's  cafe.  1 

.  42.  Bargain  and  fale  of  woods  &c.  during  life  of  the  grantor^ 
under  a  yearly  rent,  is  no  leafe,  and  pafTes  but  one  cut.  See  And. 
7.  Mo.  15.  3  Le.   7. 

43.  Lands  given  for  the  difihargi  of  poor  inhabitants  of  a  parifh 
of  iii'teenths  and  taxes,  with  a  fr^ifo  that  the  rents  fhould  not  be 
to  the  difcbarge  of  gentlemen* s  lands  of  the  parifh,  but  of  poor 
men's  only,  the  defendant  being  but  a  yeoman  (though  he  had 
furchafedjome  of  the  gentlemarCs  landsy  and  fought  to  have  benefit ' 
of  the  gift)  was  yet  not  allowed.  Toth.  185.  cites  43  Eliz.  Buggs 
V.  Stumpner. 

44.  King  •  Henry  the  8th  granted  omnes  decimas  noftras  grano-  Cro.  J.  4S. 
mm,   &c.  in  Bury  Sandli  Edmondi,  ac  omnes  alias  decimas  quaf  '^:  ^*  *f*^?[* 
cvnqsu  infra  Bury  predi£i.  quas   eleemofinaris  monafterii  pntdiifi  thaf  the 
colligere  folebaty  adjudged,  that  the  relation  ought  to  be  expounded  firft  grant 
to  the  ac  omnes  aliasj  and  not  to  the  whole  fentence.    T rin.   2  j?  "."^  "- 
Jac.  Mo.  754.  Baker^y,  Bacon.  fh^lS  ' 

eleemAn nanus,  icc.—^— King  H.  8.  granted  to  J.  S.  the  manor  of  B,  and  ail  I>!s  lands  in  B»  and 
efiuii^rt  in  the  county  tf  Bucks  4i<^io  muner  n  fpUJant*,  The  worus  Uidlo  manerio  fpe^aot,  extend 
but  to  land  in  the  county  of  Bucks,  and  do  ttoc  retrain  the  words^  ami  all  his  iandf  i»  B,  which 
are  UiftinA  by  themfelves.    Cro.  J.  30.  Dr.  Atkins  v.  LongvUl. 

45.  A.  feifed  of  the  manor  of  S.  and  of  other  lands  in  fee  in  ^^^^  '^J* 
S.  and  of  a  term  of  years  in  other  lands  in  S.   gives,  grapts, -jj^^'^*^'* 
bargains,  fells,  enfeoffs  and  confirms  to  B.  and  his  heirs  the  manor  covenanted 
by  fpecial  name,  and  the  other  fee  fimpU  lands  by  fpecial  name,  and  »"  the  in- 
by   genefal  words  all'  othet  my  lands  and  tenements  whatfoever  ^1^^*^,^ » 
in  S.     The  court  was  at  firft  divided ;  but  afterwards  it  was  by  feifed  «f th«  f 
all  adjudged,  that  the  term  paffes<  not,  by  reafon  the  habendum  <  preaiiffes 
was  to  B.  and  his  heirsj   fo  t;hj^t  the  intent  ^  was  apparent,    that  {^i^^^^^g  ' 
nothing,  i(ho^ld  pafs  but  what  the  heir  might  take.     Mo.  832.  left  out  in 
Edwards  V.  Denton,  theverdift. 

and  that        > 

*        ♦  '  '  •     the  cour^  wis  divided.    Trin.  lo  Tac  and  fo  leaves  the  cafe  a  quwre.)  - 

1  .      •  ' 

46.  Demiffj  grantj  and  to  farm  letj  all  his  woods  and  trees  j  |  '^^^\^^ 
a^judgfd,  that  no,  prepay  paffcs   'u\  Aq  trees  by  tbefe  words,  ihewordi    • 
though  there  were  words  with  liberty  to  fell  and  fell  i   for  thofe  there  are^     . 
words  make  no  eraqt  of  prqperty.   Truu  |a  Jac.  B.R.  Mo^  831.  ^^^  ^''  m- 

and  there  is  no  mention  of  the  word  felU 

t  i«  #.        i         >  ■  1  ,       ,,        ,  •         .    .  "^ 

/47v  Ai  (Jomifisdr  z^garden  plot^to.  B.  for  30.  years,. during  vduch 
hstfehc  Icafes  it  to  C.  for  years,  the  firft  Icafe  expires,  C.  erects 

H  3  3  houfes 
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./' 


iS 


83I  tfiantf. 

houfes  9H  part  but  other  part  remains  as  garden  ptot^  during  ffcU 
eafe,  he  leafes  to  D.  by  name  of  all  tbatpiea  ofgmmd  or  gardtn* 
plot  lati  in  thi  Unure  of  B.  and  now  in  pojleffiom  of  C  rablved» 
that  the  houfes  (hall  pals.  Mich.  20  Jac.  B.  K«  Palm.  319.  Burton 
y.  Brown. 
r  8 A  1  48.  A.  was  a  copyhoUir  for  life  of  one  of  the  kind's  manorti 
paying  25  x.  rentpev  annun^  die  kine  granted  to  W.R.  inter  al. 
unnia  mejfimgia^  terras^  tenenuntay  nH&iuSy  nverfiines^  ftrvitia  (f 
btriditamenta  fua  in  manerio  pre<UAO|  w%.  Uiitm  illua  amuudem 
rMitum  quindecim  folidorum  bf  alia  firvitia  ixeuntia  di  tirris  A^ 
(and  fo  diverfe  other  rents  of  other  copyholders)  ac  totum  illmd 
msffuagiumfi  fix  vitgatas  terra  in  mamrio  pradi&o  de  D^in  tenura 
J.  D.  habendum^  bfc.  omnia  pnedi^a  mefftiagia^  terrasy  temmeniaf 
ndditusj  reveriiones  fervitia  &  hereditamenta  in  D.  praedi^  to  the 
iaid  W.  R.  and  his  heirS)  per  tot,  'cur.  the  land  of  die  copyholder 
is  not  conveyed  by,  this  patent;  fcx  here  is  no  land  granted^  bu| 
the  rents  and  fervices  of  A.  which  is  intended  freehold^  and  dier^ 
being  no  fuch,  the  grant  is  merely  void.  Mich,  z  Car.  Cro.  C« 
2X.  Caftle  V.  Hobbs* 

49.  Ifictnci  to  hunt  and  kiU  deer  does  not  rive  the  deer.  Lat* 
270.  Mich.  2  Car,  in  cafe  of  Sacheverel  v.  Uale. 

50*  If  one  that  has  feveral  fiihing9  grant  Kberam  pifcariam^ 
tiie  grantee  has  iree-fiihin|  with  the  grantor  \  but  if  he  grants 
fifcariam  fuam  widiout  iavmg  more9   the  intire  pifchary  pa&s«L 
a  Sid.  8.  Mich.  1657.  B.K.  Alderman  (rf*  London  v.  Hailing. 

5l«  Oxfiodiam  parci  &  Mrborwn  vento  pro/tratartOni  die  tr^et 
4o  not  pais ;  but  had  it  been  cuflodiam  parci  it  arbons  vento 
nroftrataS)  grantee  might  take  wind-ialls.  Hard.  307.  Mich.  14 
Car,  %•  Scacc.  in  cafe  of  Walter  (Sir  William)  v.  Traver8.piM 
Arg.  Het.  15, 

52.  Qrant  of  lands  and  ninesy  and  there  are  mines  c^n  s  the 
mines  open  only  paft«  2  Lev*  185.  Hill.  28  &  29  Car,  2.  B.  Rt 
A&y  V,  Ballard. 

r 

•••ajM  (P*  *)  *  iSc^^/paflcs.    By  what  Words. 

m/iV'  *•  N  ^'^?>  diat  it  was  feid,  diat  if  a  man  grants  to  another 
B.a)  put.  "^^  to  dig  turvis  in  D.  in  100  acres  of  land  there,  and  to 
X  Br.  carry  away  at  will,  by  this  the  foil  paiTes^  fo  that  if  he  be  oufted  he 
M*^  (hall  have  affife  of  the  foil,  which  is  not  laws  for  the  grantee  may 
8.  c^ibid.  faring  affile  of  common  oS  turves  and  recover,  and  not  bring  the 
pl.160.       affife  of  the  foil;  quodnota.    Br.  Feoifinent  de  terre,  pi.  2|« 

Citas7£.3.   4.^5»^  -    An*  ^ 

4.S.P.-    I  cites  5  All.  9. 

Itihall  iMK  pais  the  iandi  becaufe  bat  pan  of  the  pcpfit  if  givBO ;  lor  tree%  tboxm^  kc  flnU  noC 
pafs.    Co.  Lilt.  4.  b. 

Ptr  Coke  2,  A  man  feifed  of  lands  in  lee,  by  his  deed  grants  to  anodier 

Ch.  J.RoU.  and  his  heirs  tbo  profits  of  tbofe  kndsy  and  makes  livery  fecun- 

^^Y  *  dum  formam  chartae,  the  whole  land  itfelf  does  pafi,  for  what 

s.  |.  is  die  land  but  die  profits  diereof »  for  dierd>y  Yeftur^  herbage^ 


treok  tnioeti  nl  aK  iirbadbeirer»  ptrcell  of  ifait  ImJ,  does  pA. 
Cobtict4.b. 

t.  The  (oil  wQl  ptft  by  die  words  of  bnOmi  vfiby  or  ctmrna 
%^c9sfmMy  or  of  rnnms  hdcos  fws  crefienitSj  or  of  ao  tf rr^i  tf^i^ 
MPM  fraia  Jita^  mous  iruirasfuas^  omnes /unearias  mart/cos  Jiips^ 
TiA^taSy  jtipurn^  gurgiSj  mturoy  ^rfidina  pbmihfiuld  comfi. 
Co.  I#itt.  4*  b.  5*  a.  5.  b.  6. 

4*  Bui  by  the  woid^  veftwr^^  or  hirhagtum  titrm^  the  lands  will  ^^fi^ 
aotpaft.    Co.Litt.4.b.5.a.s.b.6.  '^'^ 

9inw%  gnoied  hf  &9bA  to  uoclier  and  lus  hfiriy  and  livery  of  feifin  made  focoiiduin  furniam 
cbaitc  will  DOC  pafs  the  land  itfelf;  Imc  coni»  crafs,  underwood,  fweepafe,  he  'twill  paity  aod 
the  cransee  ftiaU  have  an  aaioa,  qnare  daoKim  fttph  Co.  Litt.  4.  U  If  a  man  fputt 
vtfkirmm  terrgt  for  term  of  life*  *cis  a  grant  of  the  land  'for  term  of  life  t  for  the  vefture  is  the 
profit  of  the  Iretliold,  and  to  have  the  profit  of  the  Iroeholdy  and  the  frediold  is  all  eoe*  Kelw. 
iii.  pL  6cL  One  may  have  the  vejhar*  and  another  the  foil,  per  Clerk,  and  by  the  Lord  Ch* 
Baroii,  he  that  hai  veftnram  terrs,  ewmti  d^  the  land;  and  if  many  have  a  maduw  ugdhtr^  vis. 
*9k:  dtoUid  aamai  thtm  t^nry  ytv  by  kttf  how  much  each  fliottM  have  in  this,  or  that  place,  and  Ub 
Co  change  evacy  y«tf  according  to  tlie  lotiy  they  have  not  a  firoeholdi  but  only  veftoran  teme* 
Tfin.  30  Eliz.  iiw,  37.  Anon. 

He  that  bath  ktriigt  may  ifldofe  but  he  that  hath  ntfmahk  ktrhage^  cannot,  Afg.  Qodb.  417* 
dtes  Kelw.  159* 

Though  the  owner  ofa  park  may  difpark  it,  yet  he  that  hai  only  the  herbage  U  %  cannot* 
Arg.  Godb.419.  ^^  ^'  7'* 


5*  There  is  a  diflference  between  viftura  and  frlma  veflura\  [  8c  1 

ftr  by  veftura  peichance  the  foil  paffi^  i  but  by  pnma  veftura  no  yeftnn 

foil  {»fles.     But  per  tot  Cur.  if  the  erant  be  di  prima  vefiura  naffesUw 

nffUi  ad  z  dzy  certain,  as  Lammas^  Mtcb.  ffc.  there  the  grantee  ioi\  in  th» 

inall  hare  the  foil  alfo  for  the  time,  and  feed  or  mow  it  i  but  where  ^^H^H^* 

'ds  prima  veftura  onlj^  as  fixm  as  he  has  cut  die  grais,  his  intereft  peifon,bae 

is  gone.    Pafch.  19  Jac.  B^  R,  Palm.  174.  Bif&p  of  Oxford's  ^v€^ 

^^  andisbot 

an  iotoreft  in  the  firil  cutting  or  taking  of  the  grafs.  And  all  agreed,  that  by  prima  veftum 
ff9mficb  m  iaj  t^  JuA  a  day  certain,  the  givitee  fliaU  have  the  foil,  and  mow  or  food  it  as  hn 
pleaies.  Cited  by  Sir  Francis  Korth.  Ai^.  Vent.  391*  at  a  cafo  Pafch.  19  Jac.  between 
Collins  and  Bifliop  of  Oxford^!  ■  Properly,  unleGi  och^  matter  be  Ihewn  to  prove  the  contrary^ 
the  fSreebold  it  in  him,  that  has  the  firil  tonfure ;  for  that  is  the  roait  beneficial  part  of  the  year* 
and  thofe,  who  have  the  a!^  paftore,  have  but  the  profits  bk  nature  of  common.  Pafch.  to 
Car.  B.  R.  Cro.  C.  36a.  Ward  v.  Pectifer. 

6.  SifaraSs  pifcaria  will  not  pais  the  foil.  Co.  Litt  4«  b.— — •  But  by 
Livery  made  fecundom  formam  chartae  cannot  enlarge  the  grant.  gSL^tht 

ior  by  40  E.  3*  45.  moollravenint  lietof  9  pifchary,  which  implies,  that  it  contatniland  and  do* 
mefae  s  for  ocherwile  diftreft  cannot  be  taken  in  it,  as  is  noted ;  1%  C«  154*^  I>av.  ^5.  hi 

7.  If  a  man  grant  aquam  fuam^  die  foil  fhaU  not  pais;  but  die  l^*55-  ^ 
piichary  within  the  water  paffes  therewith.    Co.  Litt  4.  b. 

8.  If  a  man  gives  fej  uism/x,  the  foil  pafles ;  but  if  he  leaftt  bis  ^^  ^^ 
kndy  excipi  wwis  and  undtrmods^  die  foil  is  not  excepted,  but  oimcb*,  pi. 
only  die  trees.    14  H.  8.  a.  •  i^y*  cicea 

14  H.  8. 1. 

9.  A  man  has  a  wamn^  and  makes  a  hafi^  the  ganu^  die  ibil  Grant  of  « 
does  not  pais.    Mich,  i  j  Jac.  Ron.  R.  159.  Rice  v.  Wifcman.       ^^^ 

not   pafs  the    foil.     3  Bub.  St.  Rice  r.  Wilem;iii^-^-RoU.  R.  a;9*  S.C.— — If  I  have  a 


wan«i  ia  my  lan^,  and  I  demife  m  numrtn,  mfPtmr  thtfnl,  the  foil  doth  not  pafsi  per  Coke 
3  Bale.  St  • 

H  4  xo.  By 


8$  ^antjlv 

..  IP.'  By  the  Icafe  of  a  ur^^r^,  the  foil  paiG»  I'.b^caufe  he  cannot 
amend  it  without  the  foil  y  per  Doderidge  J.  Roll.  R.  259.  cites 
7E.  3. 

II*  Grant  of  the  bifhop  of  Winchefter  to  the  corporation  t9 
build  in  the  vacant  places^  and  inhabit  there^  is  .but  a  covenant  or 
licence,  and  does  not  pafs  the  foil ;  but  the  foil,  and  confequendy 
the  houfes,  are  the  biihops,  though  the  grant  be  confirmed  by  the 
'  '^  deaii  and  chapter.  Mkh.  3  Car.  C*  B.  Hct.  57.  Major  and. Com. 
of  Winchefter's  cafe. 


(P.   3)    What  paffcs   by  what  Words.    JVords  of 
like  Signification^     What  Things  or  Intercft. 

I.  T   ESSOR  grants,  that  leflee  fliall  have  as  great,  commodity  of 

^^  the  land^  as  lejfor  might  have  had^  yet  leflee  cannot  dig  the 

land  for  a  mine  of  cole  or  ftone ;  becaufe  the  law  forbids  him  to 

dig  the  land.     Hill.  23  Eliz.  C.  B.  Godb.  5.  cites  17  E.  3. 

Br-  Grants,       2.  By  a  grant  of  aU  trees^  apple  trees  will  not  pafs ;  yet  if  it  be 

^}'  **°'  „     of  alltreesy  cujufcunque  generis^  naturae,  nominis,  aut  qualitati^  then 

^  liTs.   they  will  pafs.     Arg.  Pafch..  3  Car.  B.  R.  in  cafe  of  Whittl<?  v, 

*».Hob.304.  Wefton* '. — (jodb.  398.  cites  14  H.  8.  2, 

3.  A  bifhop  granted  all  \i\^  farms  and  hereditaments  of  W.  in 

/  W.  in.  the  county  of  Somerfct. In  W.  he  had  a  redory,  which 

extended  into  the  county  of  2). Per  Cook  a  counfel,  the  word 

[farms]  ^s  not  pafs  the  re^fory,  unlefs  the  re<3ory  was  in  leafc 
. .  .  before,  j  but  he  "agreed,  that  [hereditament]  is  fufficient  to  pafe  the 
reftory,*and  becaufe  the  reftory  extends  into  Devonlhire,  it  feems, 
that  fo  much,  as  liqs  in  Devonihirc,  fliall  not  pafs  by  the  grant. 
Mich.  24  Eliz.  Mo.  176.  Robert's  cafe, 
f  86  1  4*  ^'  grants  to  B.  medietatem  manerii  de  C.  and  8  rood  of  ground 
'^^^  g  in  C.  and  moreover  all  other  lands  and  tenements  in  C,  per  Popham% 
'9P5.  Mich,  only  a  moiety  of  the  manor  pafles.  But  per  Gawdy,  Fenncr,  and 
44  &  45  Yelverton,  all  the  manor  pajfcs^  and  the  jury  found  accordingly* 
f'c:  J  L  Noy-  49.  Moylp  V.  Ewer. 

A.  granted  the  moiety  of  the  m^nor  cfC.  and  nil  his  Itimh  in  C.  it  was  urgcd,  that  that  extended  but 
^o  other  lands*  not  parcel  of  the  manor  of  C.  and  not  to  pafs  the  whole  manor,  and  if  he  ha4 
not  any  other  land,  thofc  words  were  void,  and  of  nhat  opinion  was  Popham.  Ibid,  fay?,  this 
vas  in  legard  the  deed  was  old,  viz.  in  tjjc  3  H.  7.  by  which  A.  claimed,  and  .on.  which  a  rent 
of  3s.  4d.  was  refcrvcd;  and  the  whole  nfianor  of  the  grantor  had  been  ciyoyed  un^cr  thac 
grant,  and  the  original  giant  exprelfcd  a  moiety,  becaufe  the  original  grantee  had  a  manor  in 
that  V ill,  and.tU.e  prior  (the  firft  grantor)  another. manor,  which  perhaps  were  anpiently  but 
ibne  manor,  and  divided  after ;  and  fo  th6  manor  of  the  prior  was  called  the  moiety  of  the  manor •■ 
For  thefe  caufes,  Gawdy  and  the  ciCher  j«iflices  Leld,  that  t!»e  entire  maftor  ibould  pafs ;  biit  they 
advifed  the  jury,  if  the  cafe  was  fo,  to  find  it  fpecially ;  l^ut  the  jury  gav«  a-general  Tcrdift*  ■  ■ 
A,  feiied  of  a  manor,  grants /wr/«a  manerii^  the  moiety  pnlTes ;  per  Cok.e,  P.  91-  pl..xo.  Marg,-rlf 
A.  z^stnts  fouf  patis'of  bis  manor,  it  (Half  pafc  fbuf  pWs  of  five,  and  not  il.  Arg.  Hill.  16^0.  %vL 
250.  in  cafe  of  Bawfey  V.  LowdalL  -v  -      ;^       ►»*•-'. 

.  5.  A«  granted  omnes-  bofcos  arbores,  &c.  ad  tunc  .crefteat,  &c, 
fimul  cum  omnibus  bofcis,  &c.  quae  adaliquod  tempus  extunc  inh- 
pofterumforenl  crefcent^  &c.  in  &  fuper  illis  partibus'  foreftar,  &c. 
except  the  land  and  foil  of  the  fame  wood.— Refolved,  that  th^ 
grantee  has  an  inheritance*  as  profit  apprender  in  alieiio  fojo,  and 


« •. 


€JtantiK.  ^ 

Aat  the  foil  remains  to  grantor.    Pafch.  8  Jac.  C.  B.  8  Rep.  137. 
Barrington's  cafe. 

;-  6.  A.  tmxttd'  all  Us  xjuuods  growing  upon  all  th^t  bis  manor  of 
Cleave,  viz.  upon  three  coppices,  A.  B.  C.    The  viz.  does  not  re- 
ftrain  the  grant  becaufe  of  the  word  (all).     But  if  the  word  (all) 
had  not  been,  the  viz.  had.reftrain^d.     Hob,  276.  cites  Hill.  1% 
jac.  Stuckley  v.  Butler. 

7.  By  the  grant  of  an  houfi^  a  houfe,  which  is  pulled  halfdown^ 
Fpl  pafs.  Mich,  14  Jac.  B.  K.  Roll.  R.  430.  Slingfby  v.  Barnard* 

8.  One  thing  Jhall  enure  as  another.     See  Maxims, 

(P.  4)  What  Words  give  what  Eftate. 

I.  TN  grants,  a  reverjion  fhall  be  taken  for  a  remainder •  4  Le^ 
^  76.  Hill.  29  Eliz.  C.  B.    In  cafe  of  Lord  Mountjoy  v. 
Barker. 

2.  By  grant  of  totam  terram^  which  A.  held  in  dower,  the  re-» 
yeriion  fliall  pafs.  4  Le.  77.  Hill.  29  Eliz.  C.  B.  cites  38  £.  3. 

3.  Rmainderman  in  tail  grants  all  his  ejlate  to  W.  habend*  all 
his  cftate  to  W.  during  the  life  of  C.  (tenant  in  tail)  remainder  to 
the  king ;  after  the  grant  to  W .  of  all  his  eftate,  he  cannot  liml^ 
any  reiDainder  of  it  to  the  king.  2  Rep.  51.  b.  Pafch.  39  JEHiz, 
Scacc.  in  Sir  Hugh  Cholmeley's  cafe. 

I. 

(P.  5)  Grant  by  Recital  of  a  Thing  which  is  not, 

yet  Good. 

I.  T\  E  E  D  of  grant  was  fet  forth,  by  which  H.  the  defendant 
^^  had  granted  to  the  plaintiff  ana  his  heirs  twenty  load  of 
W9od^  of  which  the  plaintiff  had  fixteen  of  the  gifi  of  Richard  my 
fatbery  and  fhewed  only  the  deed  of  the  defendant,  and  not  of  his 
ifather  wHo  granted  fixteen  load,  and  yet  good ;  for  it  is  a  good  grant 
tf  twenty  load  by  the  plaintiff,  though  his  father  never  granted 
fixteen.  Quod  nota.  Br.  Grants,  pi.  69.  cites  20  Afll  8. 

2.  If  the  K.  grants  to  me  the  office  of  Reward  of  the  conJlMe  of 

the  cafle  of  D,  with  a  fee,  &c.  where  there  is  no  fuch  office^  the  J"   87   1 
grant  is  void ;  per  Choke.  Br.  Grants,  pi.  94.  cites  8  £•  4.  6.       - 

3.  A*  became  furety  for  B.  the  defendant  to  ope  C.  in  100/. 
^Hy  and  B.  gave  A.  a  (ounter-bond  to  fave  him  harmlefs^^  from  a 
hondof%ooL  fo  that  by  the  miftdke,  the  counter^bond  was  Voi^ 
in  law,  yet  the  lame  was  relieved.  Toth.  222.  cites  11  Jac. 
priflin  v.  Sayer. 


(P.  6) 


•7 


tftttlttfi 


(P«  6)  Who  ihall  take  by  it;  One  not  Party  to  the 

Deed. 

X.  A  Sitfed  of  hnd  Joins  in  afeoffhent  witb  B.  refirving  rmi  HI 
***'•  them  and  thnr  heirsy  and  Aefeoffii  grants^  that  it  JUi 
be  lawful  far  them  to  diftrain  for  die  rent^  this  is  a  good  grant  to 
both  $  becaufe  B*  is  party  to  the  deed)  and  die  claiife  of  diftreis  is  a 
grant  to  A.  aiid  B*  But  if  B.  had  been  a  ftranger  to  die  deed,  he 
Sad  taken  nodiing.    Co.  Xitt.  213.  a.  b. 


(?•  7)    To  two  feveral  Perfone,  having  ieveial 

Interefts.    Enure  How. 

t.  TN  replevin  the  cafe  i/vas  dius;  B.  held  50  acres  efA.  as  of 
-'-  his  manor  of  S warden,  by  feakfyand  j^s.  jd.  rent^  &c« 
And  C.  held  47  acres  of  A.  &c.  ly  fealty^  and  3  j;  4^,  rent.  A. 
by  indenture  between  him  the  fiud  B.  and  C*  reciting  the  fiud 
feveial  tenures,  gives^  grants^  fie.  •  and  confirms  defend  rents^  (kr^ 
vices  J  and  feigniories  to  B.  ^c.  and  their  beirsf  to  iht  vfe  of  uncm 
and  dieir  heirs,  &c.  And  in  that  cafe  it  was  rdlblyed,  diat  it  is  aa 
extinguijkment  of  the  moiety  of  every  of  their  tenures ;  medfor  tha 
other  moiety  they  held  one  of  another.  And  die  avowant  had  jw^« 
ment  accordingly ;  for  there  was  a  croA  tenure  between  them  nr 
the  one  moiety,  and  that  Iball  not  move  as  a  rdeafe,  reddendo 
fingula  fingulis,  &c.  Dyer  319.  See  and  note  11  H.  7.  la.  ik  39 
H.  6.  %.  49  Ed.  3.  40.  In  the  principal  cafe  there  \znot  an  epm 
benefit  to  every  of  diem ;  for  it  was  (hid,  if  the  acres  and  rents  bad 
been  equal,  that  then  it  ihould  have  been  exdngoifhed  in  alL 
Noy.  113.  Gold  well  v.  Navenden. 

a.  And  Cook  put  this  report-cafe  \  A.  lejeefor  life^  die  remaimder 
to  B.for  lifei  die  leflbr  gives^  grants^  am  eorfims  to  them  and 
their  heirs.  A.  fhall  have  all  the  pofleffion  during  his  life,  and 
afterwards  B.  (hall  have  all  the  pofieffion  durine  his  life,  and  ono 
moiety  then  executed,  and  after  the  deadi  of  B.  the  other  moictjr 
to  A.  in  fee.    Noy.  113*  Gddwell  v.  Navenden. 

(  QJ  Ia  the  Occupation,    [whta  is  fufficknt  waf* 

reatal.] 

[  I.  f  F  a  man  grants  alibis  lands  called D.  in  the  tenure,  occo* 
^  padon,  or  pofleffion  of  J.  S»  and  y.  S*  has  fared  ist  D. 
in  leafcy  and  parcel  noty  but  he  depaftures  it  with  his  beqfts^  all  fluS 
pafe  by  the  grant;  for  if  be  has  die  occupation  or  pofieffion,  bf 
wrong  or  rights  it  is  fufficient  P.  la  Ja.  B.  R.  agreed  betwcea 
Dnhvray  emd  Befis.    See  diisy  Co.  Litt  4.  b.  J 

ta.J^ 


[a.  Si  fbmgb  th  pamlj  wbUh  is  w$t  in  k^i  t$  J.  S.  bi  /«• 


hj  wtiA  mt  tea/Is  tf  y.  S.  org  wont  U  ifiape  ufualh  opidfisivtiiiiit 
wood,  dus  is  xfufficicnt  occupation  tomake  it  to  pais  }  fot^ttaking 
^tts  lurtagt  is  a  fuffident  occupation.  P.  la  Ja.  B.  R«  per 
Cur.  betvreen  Dockray  and  Befis.  ] 

[3.  If  a  man  ieafit  to  B.  the  herbage  rfbis  wooi^  andafiir  grants 
alibis  lands  in  tbe  tennrot  pofleffiony  or  occupation  of  A  iht  wood 
fluJI  pa6  by  tbis  ^nuit;  for  the  particular  poiTeffion  and  occupation 
cf  B.  is  fuffident  in  duscafe.    Ca  Litt  a.  b.  ] 

[4.  A.  feifed  in  fce  oitwo  boufes  in  Andvotr^  whereof  the  one  is 
in  tbe  tnmre  of  Hitebcoeks^  and  tbe  otber  in  the  tenure  of  Bineent  .         ^^ 
omdNoUj  and  tbis^  which  is  in  *  the  tenure  of  Bineent  and  Note^  ^       ^  ^ 


is  tbe  center  bonfo^  but  is  eontignons^  adjoining  to  tbe  otber  bonfe^  ^[^5* 
and  after  A*  leafes  for  years  to  B.  the  houfe  in  the  tenure  of  s?^c.  Ij* 
Bineent  and  Note^  and  leflee  covenants  to  rebuild  it,  and  after  name  of 
A-  devijes  to  C,  in  fie  bis  eormr  boufe  in  Andover^  in  tbe  tenure  ef  ^^^^*^ 
Bineent  and  Hitebcocb^  upon  condition  to  be  new  builtj  according  to  jo.  379,  ' 
$bo  covenant^  in  a  leafo  nnde  to  B«  and  dies.    This  is  a  good  de-  S.C. 
Tife  of  die  comer  houfe,  in  the  tenure  of  Bineent  and  Note  \  for 
ibe  eonser  boofe  is  aftjfieient  certainty  to  pads  it  without  more ;  and 
therefore  though  die  odier  addition  (in  the  tenure  of  Bineent  and 
Htfrhcnfir)  be  £dfe,  as  to  Hitchcock,  yet  Ibis  (ball  not  vitiate 
the  devifo,  and  die  daufe  (provided  diat  it  be  rebuilt  according  to 
the  oof  eoant  in  the  leafe  made  to  B*)  ihews  the  intent  of  the  de^ 
vilbr  to  pais  this  houfe,  and  the  other  houfe,  which  is  contiguoui . 
to  it»  lull  not  pafs*    Trin«  13  Car*  B.  R.  between  Blake  and 


Gold*    AdjudMd  per  Curiam  upon  a  ipedal  demurrer*    Intratur 
HUL  II  Cfar.  RoL  752*  ] 

L  A.  was  poflefled  of  a  term  in  Cruel  Grange^  whereof  part^  An4. 1 7s. 
vis.  Hobsfield,  came  to  B.  in  poffeffion^  for  part  of  tbe  temh  and  to  [h^!%|^ 
€L  ise  resferfson  for  tbe  reBdue  of  the  term;  a  rent-charge  was  TbatA! 
g;ianted  out  of  Crud  Grrange,  nuper  in  temtra  A.  f^  mode  in  granted 
tcnuia  &  occupatione  C    This  did  not  charge  Hobsfield  but  it  ^^[^ 
doasgiBi  the  reft^and  fo  there  was  no  repugnancy  \  per  Hobart  Ch.  bi«  am) 
L  noh.  171.  cites  it  as  Ognell's  cafe*  to  c.  for  14 

yearsy  part 
flf  bis  term  oT  30  years,  and  Hobbesfield  to  B.  for  %%  yean  part  of  tbe  faid  tenn«  and'  afterwards 
A>  giJuied  Co  B.  and  C«  and  another  all  his  intereft  in  the  (aid  Grange,  during  the  whole  term  of 
30  ycar»i  and  after  tbe  revwiioner  granted  a  rent  out  of  Crue!  Grange  heretofore  in  tbe  tenuro 
•r  A.  and  then  in  tbe  tenuie  of  C.  and  his  afligns;  it  was  held,  that  this  rent  ilTued  out  of  on 
wee9  el  Gruel  Grange,  than  was  then  in  the  tenure  and  occupation  of  C.  and  his  aflignSi  for 
Ibolc  mordi  retrained  tbe  general  words  preceding.  Underbill  v.  Qgnell.  4  Le.  115.  ac 


coKdin^ ;  tboogh  it  was  objedad  per  Walmfley  Serjeant,  that  the  words  in  the  grant  of  the 
'*  "        "  (bould  be 


(im  iamra  Of  ocaifatiom  C,)  (bouId  be  tanjlrued  dtsymSivif  quafi  /v#,  and  then  the  clofe  called 
Hobbiesadd  was  in  tenura  of  C.  though  not  in  the  occupation  of  him ;  and  though  the  grant  waa 
i/BwAw  di  pmmUms  itrris,  Vr.  jmhmfimMi  vocfS  CrmJ  Grange f  6sf c.  mfir  JSsfcm  (as  before)  yet  it 
not  charge  Hobtfidd*   Ogqell.  t.  UnderhilL    ■       4  Rep.  |o.  S.  C.  accordingly* 


Up  Plaintiff  demanded  40  acres;  the  evidence  was,  diat  Henrr  s.P.dted 
Vra.  by  letters  patents  gave  the  plaintiff  the  manor  of  New-Half,  j^^"*' 
nsid  Jl  me  lands  in  tbe  tenure  and  occupation  of  J.  W.  and  before  Hiu.  16  u 
iesaSfeduJ^  S^  smd  in  tbe  parijb  of  fK  md  in  truth  the  40  acres  ^yCar.a. 
WUfmtjis  poffeffion  of*  J.  W,  but  nc?cr  were  demifcd  to  J.  S.  ^JJ'  *  j 


nor 


cafe  of  the  nor  in  the  parjifh  of  W.  per  Cur.  tbe  40  acres  did  not  pafs;.  for 

Jh^'^ofRoI  ^^  circumftances  of  the  deed  are  not  true  as  to  the  demife  t<x, 

chefter  and  J-  S.  or  the  parifh,  but  both  were  falfe ;  but  if  the  faid  lands  bad 

Clrrk.p—  had  a  Jpecial  name  in  the  letters  patents,  it  had  been  well  enough.., 
i^'^^H^"-'       ^^  ^^  Anderfon,  if  upon  the  particular  it  had  appeared  that  the 

wood's  cafe,  demandant  had  paid  his  money  for  the   (aid   40  acres,  perhaps^ 

— Le*  they  t^ad  pafTe^^    Hil).  29  £liz.  C.  B*     3  Le.  162.  HeidcMi  r. 

judgedgood       o         *       ,  .  -  . 

againll  the  Queen  in  a  grant  by  King  Edward  VI.  the  Queen  ^.  Lewie  and  6reen»      ■■  3  Ij^  2^5* . 

Trapp's  cafe— ^— Arg.^ Bridgm.  101,  loz,  cites  2  £.  4.  and  D.  292.  b.-^— > 

r  Sq^*T  ^n*  A*  l^fe^  21  houfe  to  B;  who  lets  two  chambers  out  of  it,  and. 
The  words  ^^"  furrendcrs  the  leafe,  "and  then  takes  a  leafe  of  the  houfe  in  his 
oi  tht  new  ^ occupation  i  it  was  adjudged,  that  the  two  chambers  ifid  not  pais, 
grant  were,  but  only  fo  much  befides  as  was  in  his  occupation ;  for  there  was 
^^''tt  *  5^^  ^'^^  ^^  ^'^  houfe,  though  the  two  chambers^  were  not  de- 
^tmt^  rtifed.  Cro.  C.  130.  in  the  cafe  of  Chamberlain^  v.  Tvrner, 
vnth  the  op'  cltes  it  as  the  cafe  of  Hunt  v.  Singleton. 

furienancet  to 

ibefaSMe  hclorging  or  in  any  wif:  af^taimn^y  by  the  fuid  B,  new  occvplej,  and  all  other  rooms  ^itb  tb^ 
fame  now  cccttpicdf  and  now  in  the  tcmre  of  the  fold  B»  Intiveen  tU  nfrffu^t^c  of  y.  5",  F'j/?,  and  y.  /), 
FKefii  andfo  much  In  Itngth.  The  jury  found,  that  the  two  chambers  were  not  in  the  tennre  of  B*.  an4 
that  the  lower  flory  was  within  the  bounds  dercitbed,  but  not  thofe  two  rooms;  adjudged,  that 
the  tivo  rooms- did  not  pafs.    Cro.  K«  473.  Pafch,  3S  Eliz,  C.  B.  Hunt  v.  Smgleton. 

IV.  If  one  give  afl  his  lands  in  D.  in  the  tenure  of  A,  and  B. ' 

and  he  hath  lands  in  D.  but  not  in  their  tenures,  yet  all  the  lands 

pafs  ;  per  2  J.  Mich.  1 1  Jac.  C.  B.  Godb.  236.  in  cafe  of  C3ay  v» 

Bamett. 

'Tistobe  V.  Grant  of  78  acres  of  gleb^  land,  with  all  profits,  &c.  and  of 

obfcrved,      all  tithes,  praedial  and  perfonal,  and  of  the  tithes  of  78  acres  of 

Ihc  wordf^  glebe  land,  all  which  were  in  the  tenure  of  J.  S.  &c.  Some'  part 

(w^cbwere   only  was  in  the  tenure  of*  J.  S,     It  wis  held  by  all  the  juftices, 

m  the  tenure    that  the  grant  was  good,  and  not  reftrained  by  the  firft  words,  and 

\vfieMhev    *^®  words  (which  were)  are  only  a  reftridlion  when  the  claufe  is 

are  in  one     general,  and  is  all  but  one  and  the  &me  fentence,  and  not  ended,  or 

and  the        reftrained  before  the  end  of  the  fentence,  as  in  the  cafes  of  2  E,  4. 

tcnce^ma  ^^'  ^^'  ^'  *  39^'  ^^  ^^^  ®^  Wrothesly  V.  Adams,  and  395. 
be  con-  in  the  E.  of  Leicester's  cafe.  But  where  the  claufe  is  not  in 
ilrucd  to  he  one  entire  fnte nee ^  but  diftindl  and  disjoyncd  from  the  other,  ashere^ 
a  '''^"'^^1^  there  cannot  be  any  xeftxiSion,  and  being  in  the  cafe  of  a  com* 
words,  viz.  ^on  perfon  the  addition  of  a  falfe  th\n^{viz.  falfe poj/effiony)  (hall 
a/iw^tch  never  hurt  the  grant.  Trin.  15  Car.  ^.  R,  Cro.  C.  548^  Swift 
T'  word      ^"^  chantor,  &c.  of  Litchfield  v.  Eyres,  &c.  lefTees  of  Peyto. 

{allj  fo  disjoined  cannot  be  a  reftriclion,  but  an  explanation,  and  £6  it  was  adjudged  a  good  grant. 
Ibid.— Mar.  34,— —•  It  Ihould  be  PI.  C.  191. 

[(0:^2)  Mifpdfion  of  Dates.]  *   .       j 

Th\s  ic-ife         [  5*  If  a  man  leafe  for  years  by  deed,  b^ai^ing,  djite  the  ^th  ff 
wasaiijuds-  Auguji^  and  after,  within  the  term,  the  lefTee,  reciting  that  tk|s/ 
bcSufcit      ^^^^  bears  date  th^'tfA  day  oi  ^uguft,  makes  a  new  lecfe  to  \%^ 
wasf-^rio    Jlranger  for  yeari'j  tocorrimcnce  after  the  end  ofihefirjl  leafe  and  in-' 
y^.irr,  then    Jenturej  though  the  date  of  the  firll  legfe  be  miftaken,  fo  diat . 
»«»^»'»-  •        •  •'••  •  - '       '      '    '   ^thcre' 


Acre  IS  not  any  fuch  leafe,  as  is  recited,  yet  this  fecond  leafe  is  mediately 

tCK)d,  arid  fliail  comnience  after  the  firft  leafe  cnd^4     Di  2,Sc  ^  after  tbcde* 
iz/ 116.10.  adjudged,     Same,  cafe  ia  Benlowes.    M;'2  ']l  ^fnt^o"' 
Rot  648.   It  fedms,  that  by  this  is  intended,  that  this  fhaU  com-  thcfirfi  Uffu 
mence  in  intenji  after  the  expiration  of  the.  firft  leafe,  but  itieems^  Z*^  '"'^^ 
k  commences  in  computation  immediately.  ]  *         '      "    ^^'^ 

u'ords  were  not,  to  have  nnd  to  hold  for  the  faiJ  years,  ^c.  after  th9  fa(d  demjJfe  to  the  firft 
leffec  fully  ended,  &c,  fo  that  the  word/j/rf  was  omitted,  BenUl.  38.  pi.  71.  S.  C.  by  the  name  o£ 
Mount  T.  Hodgken.  And.  3.  f>l.  5.  MoUNT^i  cafe.  S.  C.  Trial,  (D.  f.^  pL  6.  Eftac*, 

(Z.  a)pl.  8. Sid.  461. 

[6.  If  King  H.  8.  in  31  H.  8.  had  leafed  land  to  another  for 
21  yearsy  and  after  had  granted  the  rroerfion  to  a  bijhop^  and  th6 
bijbopyreating  alt  the  lands  cOTitsane&  in  the  letters  patents  of  the 
kingj  and  the  land  itfelf  before  leafed  by  name,  dfid  reciting  ih^ 
letters  patents  of  H.  8.  fays,  that  whereas  H*  8.  by  his  letters 
patents  dated  the  20  H.  8.  (when  the  letters" patents  were  dated      , 
Zi  H.  8.)  and  alfo  mifrecites  the  dite  in  the  day  of  the  demife  of    '    ^  '* 
them,  and  grants  all  the  lands^  tenements,  paftUres,  and  meadows 
t9  the  frjl  lejfee  for  certain  yearsy  fojl  ekpirationeni  hujuffnodi  lite- 
rarum  patentium  y  in  as  much  as  the  dute  is  miftfeken,  ind  th^ 
commencement  is  referred  to  the  expiration  of  the  faid  letters  {.   9^   J 
patents,  and  not  of  the  terniy  it  feems,  that  the  leafe  (}iall  commence 
prefendy,  and  ((>  the  firft  leafd'ihall  be  furrendered  by  acc-epiance  of 
the  fecmd  leafe.  .  Dubit^turi  H.  38  £Hz.  B.  R«'  between  Halfwell 
and  Ayleworth.  ] 

[  (Q^  3)  Mifrccital  of  the  EJiate  of  Grantor:^  .'         •  - 

ft 

[7.  Baron  and  fenu^  feifid  of  a  reverfion  in  fee  in  right  ff  the  ?°^'*73' 
fem^  recitej  that  tne  feme  had  title  of  dower;  in  the  laid  .land,  and  nckardv/ 
2ftCT  grant  all  their  ejiate  in  the  faid  third  part,  of  the  land,  and  Lord  Liflc. 
after  covenant  to  pafs  further  ejiate  of  the  premiffsty  and  then  levy  a     - 
fine.    In  this  cafe,   though  the   recital  be  that  (he  has  title  of 
dower,  where  flie  has  not  any,  yet  this  is  not  any  parcel  of  the 
franty  and  therefore  fball  not  limit  the  grant y  hut  a  third  part  of  the 
reverftony  whereof  fhe  is  feifed,  Jhall  pafs.     M,  17  Ja.  B.  adjudged 
between  the  Earl  of  Clanrickard.  ] 

8.  If  a  man  leafes  to  baron  and  feme  for  their  UveSy  and  after  he  S.  C.  cited 
grants  the  reverfton  of  the  landy  which  the  feme  held  for  term  of  her  y*"i['-  **  \ 
life,  to  a  ftninger,  the  grant  is  not  good;  for  he  had  no  fuch  re-  wjj^^ '^^ 
vetfioa.     So  where  a  man  leafes  to  two  meil  for  life,  and  after  and  cites 
grants  the  reverfion  of  one,  this  is  not  good ;  per  Cur;  Br.  Grants,  *r«  Gran:.  ^ 
pL  137.  cilJB».i53*E.  '3.  and  Fitzh.  tit:  Grant,  63.  ^5- 

>.  9*  A.  .grantB  t6'  B^  aU  his  houfe,  and  two  yard  lands  in  C.  in  tht 
t^ff^tan  of 'IK  two  acres  wiri  not  in  the  pojfefjionjf  D.  but  all  thb 
reft  were.  Per  two  ?•  againft  two,  thic  acres  pafled ;  &  afterwards 
»bfeiite  Popham^  ju(igment  was,  that  they  did  pafs.  Pafch.  31 
^liz.  C«  Bw  Cro.  £•  ^99.  Bartlet  v.  Wright. 
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90  ^9m. 

« 

((^4.)  Who  iiull  take  by  Words  not  certsiiii  itt 

rdped  of  the  Confideratkm, 

t*  Y  F  a  deed  be  made  in  thi8  foroii  viz.  Ncverint  ummrR  ptr 
^  fr^iHtis  ms  de  communi  affinfuj  fSc*  deSJJiy  (fc.  ff^.  H.  i&r- 
nJibui  Juts  unwn  Ufium   quo  jaat^  ffc*  habendum^  &c.  nidemJL 


nobis  i^  fueciffiribus  mftris  xii  d»  et  pr$  bac  cvrntjI^inufrtdiQ^  W.  H. 
tmunciavit  Mam  communiam  cum  mverfis  avents  mkris^  He.  thefe 
words  in  the  deed  (nnunciavit  t&tam  communiam  juam)  flnll  have 
rdation  to  the  abbot  and  covent,  in  confideration  of  the  premiflei 
ia  the  deed;  tamen  qiuere.    Pedc  S.  I79»  cites  9  H.  6.  25* 

a.  If  a  man  by  his  obligadon  acknowledge  ihdif  to  be 
iniAtid  to  the  obligee  in  20  fuarttrt  tf  eoruy  f  be  dcuvirsd  army 
tbi  Migci  at  fiich  a  place,  &€•  and  to  |perfarm  the  fiun^  die 
obligor  acknowledges  bimielf  to  be  bound  m  lOOs.  and  doHk  moi 
Jay  to  wbom  he  doth  acknoidedge  himfel/  to  be  bound,  in  thia 
due  it  {hall  be  taken,  diat  he  is  bound  to  the  oUigee,  in  '^^Mfr 
cation  of  the  premiffies  of  the  obligation.    Perlu  S«  i8a 

(R)  In  what  Cafes  a  Grant  fhall  be  void  for 

Uncertainty  i£  the  Thing. 

•D.9I.  ft  [  I.  T  P  a  man  finfed  of  a  manor  grants  to  another  aObisirmt 
as^^c*  gf^wif^i  i^  tbi  manor  wbtcb  may  bo  conviuientfy  Jpartd^ 

Cro.  r.Ate!  ^^  ^  ^^^^  ^  ^  uncertainty;  for  it  cannot  be  reduced  to  aaf 
•-Or  for  certainty.  Trin.  15  Jac.  B.  between  Stukdor  and  Butler^  per 
fimcbmi     tooxoi  Curiam  •  i  Ma.  01.  10  Da.  i.  Tan.  36. 1 

they  art  '  ••J 

rrii/aM^^  t  wwtif  it  is  void.  %  And.  141.  ckn  D.  ^\^m..^mKi%.  %  EoU  R.  35S.  citas  S.C. 
and  adds,  that  if  he  had  fiud^  according  to  the  opiaion^  or  bjr  appolncaieDt  of  J.  S.  it  had  hftte 
good.«— «IX  91*  pL  II.  ace  But  if  a  man  wvewntfi  0r  frmat  tint  y.  S.  wkj  talf  foch  traei  » 
may  cfkiTcniently  be  fpared  without  prejudice,  kc.  it  was  held  by  Hohart,  that  thif  betof  boC  a 
covenant  or  gram  emaaory^  J.  S.  may  take  trees  by  force  thereot»  and  juiHfy  by  fpaciaUv  09m  kn 
that  they  may  UJptmdt  and  pOt  himfelff  Upon  the  jury.  Bat  in  the  cafo  of  a  bwgain  and  fid^  ira«ft 
take  tSda  and  change  the  property  prefently  and  at  once^  or  inchoative,  depeodiBg  apoQ 
fomewhat  thatlhaU  reduce  it  to  its  full  tShBt,  and  which  when  done  IhaU  make  the  grant  griod 
ab  initio.  Hob.  174*  Stokely  t«  Butler. 

I  [9O  2.  If  a  man  gruits  to  me  common^  and  docs  mi  Jay  in  wboii 
flaeo^  die  grant  is  void,  per  Pafton,  which  none  doiied.  fir. 
GrantBy  pi.  5.  cites  9  H.  6. 

3.  If  lord  and  tonant  be  0/  tbra  acres  of  land  hj  fialtjr,   and 

II  dm   and  the  lord  enmts  the  firmcos  of  a  tbird  mcro  unio  os 

Jhrangery  it  is  a  vma  grants  notwifhfhinning  that  k  be  by  fioew 

Perk.  S«  67.cites7£.  4.  25. 

^.  Patenu,      4.  If  a  maa  gnmts  corody,   or  tftooors  to  aoodhary  wiiboaiO 

pLfti.dtes  jbilaif^  wbat  in  certain^  the  grant  is  yM  for  the  uncertain^ 

'  per  Yelverton.    Br.  Grants^pl.  52.  cites  9  £.  4.  ir* 

5.  A  man  cannot  give  a  door  in  bis  foark^  but  the  gift  is  void  a 
for  they  are  fer«  naturri  neverthdcis  ifitbia  door  imun^  as 

Whits 


white  deer,  or  black  deer,  where  there  if  m  ither  but  this  one^  or 
ntHj  one  hart  among  them,  and  he  gives  this,  it  is  a  good  gift,  per 
Brian  Ch.  J.  quaere  if  there  be  a  diverfity,  it  feems  not;  for  be 
iffira  natura^  notwidiftanding  he  is  known  by  his  colour  or  tb^ 
like.     Br.  Done,&c.pL  34.cites  18  £.  4.  14. 

6.  If  an  abbot  makes  a  grant  by  fuch  words,  viz.  A.  D.  abbot 
of  fuch  a  place  grants  quondam  annuam  penjionem  ad  J.  D.  ad 
rogatum  J.  de  Exon  iUam  penfionem,  quam  idem  7.  de  Exon  habuit^ 
pro  termino  vitae  fuae  in  fefto  natalis  Domini  u  pafch.  percipend. 
fumffUi  fibi  de  competente  heneficio  fuerit  provi/umj  &c.  thefe  word^ 
ace.  (qu9  i^pti  fifi)  fhall  have  relation  unto  the  grantee.    Perk* 


to  J.  er  B.  is  void  for  the  uncertainty.    Godb.  93.  *  •?«  of  • 
T.Crompton.  r^%^^ 

Grantiy  pK  17a.  dtes  11  H.  7.  13.1  4  Le.  $Z.  cites  S.  C.««-i-ft  And.  103.— —So  hfmu  oftU 
0t»l^tm9fy.  S^,  Im  having  four«  2  And.  103.  cites  7  £•  4.  39-— ^-f  Br.  Done,  fcc  pi.  31*  cites 
)l  E.  4.  t.  S^  P.  ■  itd  a  gift  oimdbusfiiiii  J,  S,  without  other  name  is  good*    Br.  Dooe^ 

Jtac  pi-  17*  cites  37  H.  6.  30.-  Ba  grant  10  two  ei  bteredihus  is  void*  i  Rep.  85.  >•«««• 
Fefffc.  S.  181. 

S.  If  a  man  levies  zfine  of  15  acree  of  bis  manor  ofD.  it  is  a  So  a  fine  ^ 
Mod  fine;  and  yet  it  is  not  certain,  which  acres  pafi.    Pafch.  ^J^'^'* 
7  EBx.  Ar^.  Ma  82.  m  cafe  of  BuUock  v.  Burdet.  ]^>  w 

100  acntf  is  goody  and  the  conufee  Ihall  choofe.    Mo*  lot.  tnC^hrop's  cafe. 

9.  8c  if  a  man  feifed  of  40  acres  makes  zfeoffnunt  of  7.0  acree  ButafeoiT' 
to  Cbft  «feof  himfelf  and  his  heirs,  and  of  the  other  ao  to  theuie  ^^esvl^ 
of  his  Ion  and  his  wife  in  tail  for  a  jointure,  this  is  good.    Aig.  orienum  is 
Mok  %A*  Pafch.  7.  Eliz.  in  cafe  of  Bullock  v.  Burdet.  void  for  xbm 

'  uncer- 

tainty. Aff .  Litt*  R.  217.  Mich.  4  Car.  cites  D.  aSi.  b.  BnUock's  caft. 

10.  So  covenant  U  fiand  feifed  of  20  acres^  in  confideration  of 
marriage  to  be  had  with  his  daughter,  &c.  for  her  jointure,  is 
good,  notwithftanding  die  ftatute  of  inrollments.  Arg.  to  which 
Walih  J.  agreed.  Pafch.  7  Eliz.  Mo.  82. 

It.  But  if  A.  ietfed  of  land  of  500/.  per  annum,  covenants  to 
eeffmre  lands  of  lod.  fer  annum  for  jointure,  and  makes  feoffment 
of  all  his  lands  to  the  de  of  the  indentures,  it  is  void  for  incertainty. 
D.  28a  bu  XT.  Marg.  cites  Kelway.  84.  b.  &c.  So  if  A.  covenant 
ta^amd  feijea  rf  lOoL  per  annum  of  the  land  ut  fup. 

12.  A  man  feifed  of  100  acres  voaiLt%^ feoffment  of  yi  much^  as  ^t  is  void 
is  wortb  Id  1.  per  annum^  it  is  void  for  the  uncertainty  of  land,  ^^^^  % 
and  Ae  value.    Mich.  4  Car.  Arg.  Litt.  R.  21^.  cites  D.  281.  'J^dfdfid. 
BttOock's  cafe.-*-*-tBut  fays,  it  is  otherwife  in  limitation  of  ufes.  Agreed 
Ibid.  And  fo  by  devi/e.    Ibid.  ^^"-^ 

'         •'  307.  Anon* 

it  lb  adjoAged  in  cafe  of  Thomas  v.  Rice."— *D.  280.  b.  Marg.     ■ '      •  ^  Juftices  faid  no 

llpU  pafiB  than  the  place  itfelf  where  the  livery  was  made,  and  if  alignment  of  zo/.  land 

kda  as  a  time  after,  yet  it  wiU  not  amend  the  cafe ;  but  it  feems  by  Coke  and  Doderidge  f . 

if  Uie  ajfptmm  U  wtadt  b^ort  iU  Bmery  it  is  good  bat  otherwife  not.    RolL  R«  187.  Pafch* 

xt  fac  B.R.  Woodhcmfs  V.  Fuuer.  1  r  _^  1 

It.  If  the  kit^  grants  the  moiety  of  a  yard  land^  im  a  gnat  if  the 
M§|||  without  certainty  of  die  part,  or  name,  or  how  bounded,  ^^^z  ^» 
or  apy  certain  defcription,  it  is  void ;  but  if  a  common  perfon  j^f^ 

makers 


he  grants  fhikcs  fuch  grant,  it  is  good  enough,  and  the  grantee  may  mike 

thchnd°in  h^s^&^w/f,  where,  &c.  and  by.  fuch  choice  executed,  the  thing ^ 

B.  ivitBwt  fllall  be  reduced  to  a  certainty,  and  if  fuch  grant  be  by  common 

any  Mcrib^  pcHon  to  z    corporatSojiy   the   corporation  fhall   not  make  their 

by^ihe'rent  p'^i^*^  h  ^i*9rney^  but  after  they  were  determined  what  part  to 

^r  occnpa-  take,  they  fhould  make  a  fpecial  warrant  of  attorney  reciting  the 

tion,  or  grant  to  them,  and  in  which  part  of  the  faid  waft  their  grant 

^^T^r\  "^O"^^  ^^^^  "^ffea,  eaft,  weft,  &c.  or  by  buttals,  &c.  according  to 

tne grant  *s       |.  i     ,.     «.         •  '  \  ^      ,-^  .  t->«.      ■■■      ^ 

void,  and  Which  direction  the  attorney  is  to  enter.  Trin.  27  Ehz.  Le.  30. 
in  the  cafe    Sir  Walter  Hungerford's  cafe. 

of  the  king 

the  patentee  Ihall  not  have  his  election  as  be  Iball  in  the  cafe  of  a  common  perfon.  Bitt  in  th# 
Itiog's  cafe  if  the  zo  acres  are  defcnbed  either  by  abmtials,  9r  hy  namt  eertMui,}j^  (be  particular  i(  is  good 
«kmoDilration^  which  20  acres  iball  pafs.     11  Rep.  S6.  Stockdale's  cafe. 

14.  Grant  of  all  the  wocly  which  Jhall  grow  upon  the  Jheepy  which 
b€  Jhall  buy  htreafter^  is  not  good  but  void.     Hob.  132. 

-  15.  A  cjopyhold  was  granted /o  A.  and  his  fin ;  if  he  has  but  one 

Ion  it  is  good;  but  if  he  has  fiver al  fins y  and  does  hot  demon- 
ftrate  which  of  his  fons  fliall  have   it,  the  grant  is  void  for  the 

I    .  uncertainty;      Mich.  i2  Jac.  Cro.  J.  374.  Winkmone'S  cafe-— . 

cited  there  in  cafe  of  Cob.  v.  Betterfon. 
\  16.  Fine  was  levied  to  ufes  contained  in  an  indenture,  in  which 

was  contained^  that  the  conufees  (hould  be  feifed  of  fi  much  land 
as  Jhould  he  worth  30I.  fer  annum  to  the  ufc  of  the  wife,  whom 
he  intended  to  marry,  to  he  ajfigned  and  fit  out  in  fivefal  by  jf,  5. 

t  And  adjudged  that  in  as  much  as  no  aflignment  ever  was  made, 

this  was  void  as  to  the  feme;  but  otherwifc  if  an  aj/ignmentj  or 
valuation  had  been  made.  D.  280.  Marg.  pi.  17.  cites  Pafch.' 
3  Car.  C.  B.  Thomas  v.  Morgan. »  ■  ■  And  that  (he  cannot 
enterj  and  be  tenant  in  common  with  the  others,  to  whofe  ufc 
the  rcfidue  of  the  land  was  limited ;  but  other  wife  it  had  been^ 
if  they  had  made  valuation  of  the  land.     Ibid, 

17.  One  poffefled  of  zleafi  for  2000  years  grants  the  land  to  A. 
and  his  wife,  without  mentioning  any  temty  to  the  \}k  of  B.  for 
fife,  and  the  heirs  of  his  body,  and  in  default  of  ifTue  to  the  ufe  of 
B.  for  1800  years,  the  firft  limitation  is  void  for  uncertainty. 
Trin.  1712.  2  Vern.  684.  Kirfley  v.  Duck. 

(R.  2)  Who  fliall  take  by  the  Words. 

I.  tpATHER   has  iffue  bq/Iard  and  mulier  hoA  najjicd  yahn^ 
^     and  he  gives  to  his  fon  called  John  \  the  baftard^fhall  take  j 

but  if  to  his  fin  John^  the  mulier  Ihall  have  it.    HQl.  29  £liz«' 
*  Mo.  230.  in  Fanlhaw's  cafe. 

^  Primogf*  2.  In  an  ejedione  firmae,  upon  ifliie  joined,  the  cafe  in  a  fpecial  " 
Atcl^but'  at  verdid  was,  that  a  leafe  by  indenture  was  made  by  A.  to  B.  and  M. 
5ia'ttimc  ,  his  wife  W  *  primogenitOy  habendum  to  themy  &  diuiius  '  eorum 
^f  the  viventt  fiiccejfiue  for  term  of  their  lives,  and  then  they  hgd  iffue 
aS^M^had  ^  daughter:  the  qucftion  was,  if  the  daughter  had  any  eftate ;  sind 
no  iiTue,       three  juftices  held  that  (he  had  no  elfate,  becaufe  ihe  was  n&£ 


etantg.  *93 

fa  being  a^t  the  tine  of  the  Icafc  made ;  and  a  perfony  that  is  net  in  *>u?  a^r 
ijfy  cannot  take  any  thing  by  livery^  for  livery  ought  *  to  carry  a  [^^  ™** 
prefent  eftate,  where  the  eftate  is  not  limited  by  \¥ay  of  remainder,  daughter. 
1 8  Ed.  3.  3.  17  Ed.  5.29  and  30.  adjudged;  but  it  was  laid  at  Cro.  E. 
the  bar,  that  if  the  eftate  had  been  conveyed  by  way  of  ufe,  it  is  "'£3^2^."* 
otberwifc;    and  the  laid  juftices  held    clearly,    that  the   word  ton— 6w. 
(fucceffive)  would  not  alter  the  cafes  and  judgment  was  given  i5x.  accor- 
for  the  plaintiff  accordingly.  Mich.  29  Eliz.  Ow.  40, 41.  Stephens  ^y  name  of 
V.  Layton,-  Stephens's 

3.  A.  tenant,  for  life,  remainder  to   B.  in  tail,  B.   had  ilTae  cafe. 
C. — B.  afterwards  marries  M.  and  levies  a  fine  according  to  a 
covenant  on  his  b\ifecond  marriage^  by  which  M.  was  to  have  a 
fetdement  of   150/.    per  annum,  -find  if  he   Ihould  have  heirs 
male,  Aen  thofe  heirs  maUfhoxM  have  another  150/.  per  annum 

out  of  the  lands  during  the  life  of  M.  and  after  her  deceafe,  the 
biin  males  of  bis  body  and  of  M.  Ihould  have  300/.  per  annum; 
though  the  limitation  of  150/.  per  annum  was  defedtive  in  law, 
becaufe  Francis,  who  was  fon  of  the  fecond  marriage,  was  not 
named  in  the  limitation  (that  being  to  the  heirs  male;  whereas 
he  was  not  heir  male,  B.  having  C.  by  a  former  venter)  yet  the 
court  diought,  that  by  the  true  meaning  of  the  marriage  agreement 
the  plaintiff,  Francis,  is  a  perfon  well  defcribed  to  take  the  rent 
and  to  be  relieved,  and  the  rent  to  be  paid  to  the  plaintiff  during  ' 

the  life  of  M«  N.  Ch.  R.  121.  1666.  Seymor  Boreman  and  Yate, 
cited  in  cafe  of  Darcy  v.  Darcy. 

4.  Money  is  given  in  truft  for  the  children  of  J.  S.  It  belonga 
onlv  to  the  children  which  he  had  when  the  money  was  given* 
2  Chan.  Rep.  69.  24  Car.  x.  Warren  v.  Johnfon. 

5.  By  a  marriage  fettlement  lands  were  limited  upon  truft  to  *A.wss 
raifc  2000  /•  after  the  death  of  the  huiband  and  wife  for  younger  'l"/^^^- 
ebiUren^  and  if  more  than  one,  then  to  be  equally  divided  among  j^^  \Vbi!^* 
tliem,  but  if  Imt  one,  then  to  fuch  younger  childy  and  after  the  firji,  ^c. 
2000  /.  railed,  then  the  lands  to  be  to  the  hulband  and  his  heirs }  fi^J^  *^'' 
they  had  illlie  a  fon  and  a  daughter ',  the  fon  died  without  iffue^  foas  mainder  f 
the  daughter  becanu  both  heir  and  younger  childy  but  no  inheritance  B.  hit  h^ 
iefcended  en  her  by  reafon  of  incumbrances  by  her  father.     It  was  ^  "*  '*"' 
admitted  on  all  fides,  tnat  if  the  fon  had  died  and  left  children,  then  mafndtf' 
che daughter  Ihould  have  been acc^ounted  a  younger  child;  becaufe  X  i«/# 
the  inheritance  had  then  gone  from  her;  that  upon  which  it  was  ^*'^ 
urged,  that  if  Ihe  had  title  when  younger  child,  and  when  the  ^^' 
inheritance  would  have  gone  from  her,  why  Ihould  Ihe  not  have  a  tooo 
title  when  Ihe  is  ♦  eldefl  gnd  has  no  inheritance  f   The  Court  as  to  po«^i«o 
this  point  feemed  to  incline  that  the  daughter  had  a  good  title,  ^huA^JIf*'^ 
and  u  io,  that  the  2000  L  would  be  an  incumbrance  prior  to  the  foas  o' 
other  incumbrances,  and  fo  made  no  decree  but  direded  the  parties  <i:*u!;^tcr% 
€0  go  to  law ;   the  bill  being  by  the  daughter  and  her  hulband  to  ]!^^wti 
compel  the  defendant  to  periorm  an  agreement  for  a  purchafe  made  bh  Hmtb. 
by  him  of  the  eftate,  which  he  pretended  the  plaintiffs  had  no  ^*  ^^^^^"^ 
right  in-    N.  Ch.  Rep.  x86.  Mich.  1691.  Sapds  v.  Fleetwood,      ^^^,^^ 

Uri  mfyf  and  me  of  whom  mat  horg  ufier  hit  Jtafb,    A.  hy  will  charged  the  prstniffes  with  2ooo/» 

Io  h»  daughter  Mary ;  but  if  the  child  UDhora  Ihuuld  prove  a  dattghter,  then  the  acop/.  to  be 

lUvidcd  between  them  ef|iuily;  it  was  objeABd  that  tUe«idcii  could  6et  Uaim,  beG;iufe  fhe  was 

VOU  XIV.  I  eldeft, 


\ 
*'lJcft,  and  tfie  orher  could  not,  hccanfc  not  Hvins  at" A*s  death.  But  per  Cur. the  eldeft  daoghtary 
though  iirft  b^m,  hzs  often  been  ruled  to  he  a  younger  child,  where  there  is  a  fan,  Etft^ 
tnt  bta  tbf  heir  is  a  younger  ehUJin  equity ^  and  the  provifion,  which  fuch  daughter  will  have,  is  bat 
^s  a  younger  child's  m  regard  the  fon  goes  away  with  the  land  as  heir.  So  here  the  cftatt  by 
/' Hhment  pKS  all  to  the  remmnda-rmin  who  is  iMcrei  /!» 7»>,  and  neitiier  of  the  two  daughters  is  heir ; 
%vheiefore  the  elder  having  no  more  than  the  younger,  is  (2.%  to  this  provifion)  a  younger  child  j 
)>er  Ld.C.  Harcourt.  VVras*s  Rep.  244,  245.  Hill.  17 13.  Bcale  v.  Beale. 

•^M  2S  to  the  words  (who  JJyiM  bt  living  at  bis  Afatb)  his  lordfhip  held  that  this  pofthumous 
rhild  miy  well  be  looked  upon  in  equity  to  be  livings  at  her  father's  death,  in  vasire  fa  mcrt* 
Ibiil.  za6.  • 


^  Ibiil.  246. 


6.  Lands  are  fettled  on  marriage  to  A.  the  hufband  for  life, 
and  as  to  part  thereof  to  M.  his  wife  for  her  jointure^  remainder 


A  p6wer  was  refervcd  to  A.  to  allot  the  4000/.  ampng  the 
I  94  J  y^^f^S^^  children^  m  what  proportions  he  pleafcd.  A.  had  twafons 
JB,  and  C,  and  fevcral  other  children,  and  appointed  to  C.  his 
fecond  fon  2600/.  Six  years  after  this  appointment  B.  dies^  fo 
'that  no\^  C  became  the  eldeji fon^^2Lndi  fo  intitled  to  the  whole  eftate 
after  A's.  death,  whereupon  A.  appofnted  the  2600/.  to  a  daughter. 
Lord  Wright  agreed  the  rule,  that  of  voluntary  deeds  and  ap- 
pointments, the  hrft  is  to  take  place,  but  that  this  was  a  defeafible 
appointment,  not  from  any  power  of  revoking,  or  upon  the  words 
of  the  appointment,  but  from  the  capacity  of  the  perfon ;  that  CI 
was  a  perfin  capabk  to  take  at  the  time  of  the  appointment  made, 
but  that  was  fub  modo  and  upon  a  tacit  or  implied  condition  that  be 
Jhou/d  not  afterwards  happen  to  become  the  eldeji  fon  and  heir^  fo 
that  he  had  a  defeafible  capacity  in  him  ;  and  decreed  the  2600  /• 
to  the  daughter,  and  added,  that  though  the  appointment  to  C 
had  been  made  in  confidcration  of  marriage,  it  would  have  been 
the  fame  thing.  2  Vern.  528.  Hill.  1705.  Chadwictand  Ux, 
V.  Doleman. 


(R.  3)  Mifrecital  of  tlie  Perfon  of  whom  the  Lands, 

&c.  were  pur  chafed,  &c. 

tMscafefa    j^  CTJVO  having  rent  afflgn  it  to  fivcy  who  grant  it  to  A.   and 
•jn  tMsman-  ^^  reciting  by  deed,  tiiat  whereas  five  had  ajjigned  to  iwCf 

i»er,  but  no  &c»  (which  was  juft  vice  verfa.)  Mich.  I  Mar.  D.  93.  pi.  28.  cites 
lefoiutbn.    Hill.  3oEliz.  Lewin  V.  Moody. 

s.C.  cited  2.  A  purchafed  a  houfe  of  J.  S.  in  D.  and  had  noothn*  houfe 
Hnb!^r^.^'  there,  and  enfeoffed  B.  of  it,  by  name  of  the  mejfuage  late  ofW.  S. 
^sh'/faid'  (which  was  falfe)  with  a  letter  of  attorney  to  make  livery,  as  if 
he  himfelfwere  perfonally  prefent,  which  was  done  accordingly  j 
and  held  a  good  feoffment,  notwithftanding  the  falfe  demonfiratton 
L  fiiZ'  ^y«  ^«  fof  ff^»  ^'  for  had  the  chriftian  name  been  omitted^  and  a 
^1  ly  af.  {pace  le^  for  it,  it  had  been  good,  and  fo  the  name  and  furname 
-  '  ii^ak '  ^^  either  are  idle  and  not  necellary,  but  the  words  mefuagium 
T'cr  will  cum  pertin.  in  D.  is  fufficicnt  in  this  cafe.  D.  376.  b.  pi.  25. 
•./fniiti^fj  Cotton's  cuib.  - 


lii.lC   111 

i:rr.nts  of 
;^  iTticuIars 


».. 


3.  If 


3.  If  one  recites,  that  he  has  10/.  rent  0/  the  grant  of  y.  S,  Ou'.  153.  S. 
whereas  it  was  of  the  grant  of  %  -D.  and  then  grants  the  lame,  ^^^''^s/c/ 
it  is  good.     Mich.  29  and  30  £liz.  Ow.  42.  per  Anderfon  in  by  name  of 
the  oSc  of  Lewen  v.  Monday.  Moody  v. 

Leweiiy 
which  was,  the  tUforcMnts  in  a  fine  were  recited  as  plaintiffs,  &  vice  ve'rfa.     ■  But  if  the  recital  ba 
ri^ grant  to  y.  S.  inftcad  of  /]K  S.  or  made  ^y  ^een  Maiy^  where  it  was  made  by  ^sen  £lht» 
nis  ▼old;  per  Archer  J.  Mich.  18  Car.  %,  C.  B.  Cart.  i^^An  cafe  of  Foot  v.  Berkley.' 

4.  If  a  man  gives  all  his  lands  in  D.  which  he  has  hy  defcent 
frmn  his  fen^  there  all  his  lands  whatfoever  {hall  pafs ;  per  2  J. 
Godb.  236.  Mich.  1 1  Jac.    In  cafe  of  Clay  v.  Barnet. 

5.  A  feofiment   was   of  8  acres,  which   he  bought  of  y,    S,  Soofare- 
'Twas  heU  upon  the  evidence,  that  though   the   8  acres  were  lea^e ;  per 
bought  of  J.  D.  and  not  of  J.  S.  yet  dicy  pais  well  enough  by  cHrtl^iJo. 
this  feoffment ;  for  'twas  ♦  certain  enough  before  thofe  bter  words  _» i>.  376, 
added;  as  if  he  had  given  a  nanu  certain  to  the  acres,  as  White  b.  pi. 25. 
Acre,  &c.  Clayt.  14.  Bradford's  cafe.                                  -  l^>^^ 

—And.  60.  S.  C— 225.  S.  C.  c;ted.— .2  Rep.  ja,  Doddington's  cafe.  4  Rep.  34.  Boon's 

cafe.-  ■  In  the  D.  of  Northumberland's  al.  Doughty *•  cafe.  Lc.  ii,  the  fulfity  ftrecetial  tht^ 
trt^b,  Mihich  made  it  void,  per  Manwood,  Ch.  B.— —  3  Rep.  10  S.  C.— Where  the  trutfy  trtcedei 
il«  falfiiVy'tis  good.  3  Lc.  235.  Trapp's  calc.— Cart.  154.  per  Tirrel  J.  in  cafe  of  Foot  v* 
Barkley,  cites  Doughty's  cafe,  and  Hob.  171.  175.  Lilt.  R.  23.  D.  87.  pi.  iot. — Gold£b.  187,  x88. 
pi.  152.  per  Fenner  J.  in  cafe  of  Shai'plefs  v.  Hankinfon.-^— Per  Hobait  Ch.  J.  \{  any  part  cf 
the  dcfrifttin  be  falfe,  all  the  grant  (hall  he  void,  and  denies  Doughty *$  cafe,  and  fays,  the  con* 
tnuy  was  adjudged  io  Dodington's  cafe.  Hob.  1 7 1  /in  cafe  of  Stukeley  v.  Butler. 

(R.  4)  Mifrecital  of  a  Former  Grant.  [  95  ] 

I.  TF  a  man  hath  zrent  charge  of  W^^o  fhillings,  ijfuing  out  of  AndMvL 
^  Blark  jfcrcj  and  hath  no  more  rent,  and  he  reciting  by  his  man  hath 
deed,  that  he  hath  a  rent  .charge  of  two  (hillings  iffUine  out  of  \^^J^^]^^ 
Black  Acre  and  White  Acre^  grants  the  fame  rent  unto  a  ftranger,  charge  i/- 
this  is  a  good  grant  to  charge  Black  Acre  with  attornment  of  the  fuiftgoutof 
t«»nt.    Perk.  S.  72.  ^j^^ 

^trcy  and  reciting  by  his  deed,  whereas  he  hath  two  (hillings  rent  charge  ijfuing  out  of  fFJbita 
'dkrt^  grants  the  fame  rent  unto  a  /Granger,  this  is  a  good  grant  with  attornment,  &c  For  the 
whole  rent  is  ilTuing  out  of  eveiy  acre,  and  out  of  every  parcel  thereof.  Perk.  S.  72. 

2.  If  1  recite  that  the  original  grant  was  made  to  me  by  indenture 
tripartite  between  A.  of  the  firft  part,  B.  of  the  fecond  part,  and 
rayfclf  of  the  third  part,  whereas  'twas  between  me  of  the  firji 
Party  (fc»  This  ihall  not  avoid  the  grant.  3  Le.  136.  in  cafe  of 
Lewen  v.  Moody. 

3.  Grantee  of  a  rent  charge  recites  a  fne^  and  miftakes  the  This  mlfre* 
plaintiff' for  the  Jeforceantj  and  alfo  recites,  that  the  fine  was  levied  ^'^^  ^^  **"' 
of  a  manor  and  diverfe  lands^  &c.  whereas  it  was  of  the  manor  J^rphifage. 
f9iiiy\  and  then  grants  the  faid  rent,  granted  to  him,  to  J.  S.  and  3  Le.  136. 
his  heirs,  and  whereas  he  recited  the  grant  was  made  to  him^  it  5;  ^•— 
was  made  to  him  and  his  heirsj  and  that  the  faid  rent  was  granted  gVhlgman 
inter  alia^  whereas  there  was  no  other  grant;  this  grant  was  ad-  Ch.  j.  Cam 
juil^ed  good)  per  Anderfon.   M.  30  &  31  Eliz.  Ow.  153.  Lewin  }S^'        ■ 
v.Klonday.  .  ^^^^^ 

there  is  fnfficient  certainty^  aod  that  'twas  the  intent  of  the  parties  to  grant  it.  Cro.  J.  xay. 
Moody  n  Lewen. 

I  2  4.  A. 


95  t^XMti* 

4.  A.  feiiU  in  fee  makes  at  Uafi  hahmf  a  ftjh  purific.  and  if-- 

tprwards  reciting  the  Ic^St^  as  granted .  a  fefto  anmtnc.  grattis  th€ 

rroerfim  to  B.    This  was  held  a  good  grant  of  the  reverfioiu 

Hill.  12  Jac.  Hob.  128.  Withes  v.  Cafoa. 

jbt(L  i^u         5,  Mifrecital  of  the  cmnmmcement  of  a  former  leafe,  *  babewF 

SSi^^WMt"'  ^^  '*'  dimifi  ixpiredj  *tis  good.     But  if  it  be  f  after  the  term 

v» 'agreed  ricittd  is  ixpirid,  *tis  void^  per  Archer  J.  Mich.  18  Car.  2.  C.  B. 

lnCro.c.     Cart,  150* 

501.  Loyd 

▼•  Gregory.-^— If  IIm  recital  makes  no  alteration  in  the  coromencement^  or  end  of  the  terniy 
that  is  not  a  mattrial  mifrecital.  Cart  157.—*  !>•  1 16.— Bend.  35.«— And.  3.  Saintlegcr  s  cafe* 
*-t  8  Rep.  154.  Altliam's  cafe. 

6.  Mifiaki  iff  a  fcrivener  in  rating  a  grant  of  mere  than  was^ 

f ranted  was  rtluwJ.    HilL  3  Geo.   2.   'm  Cane  Gibb.  ii8« 
Iimbum  V.  Bence. 


(R.  5)  Mifrecital  of  the  EJiafe  in  the  Land. 

I.  TF  bujband  and  wife  held  om  acre  of  land  jointly  of  J,  S.fhr 
*  their  livcsy  arid   7.  S.  grants  the  reverjion  of  the  acre  of* 
land,  which  the  hufhana  alone  holds  of  him  for  life,  and  he  doth 
not  hold  any  part  alone  of  him,  this  grant  is^  void.   Peric.  S.  67. 
cites  31  E.  3.  Gr.  93. 

2.  The  miftake  of  a  name  in  a  conveyance,  (being  heir-male) 
was  aided,  and  the  lands  decreed  to  pafs  according  to  the  intent 
of  the  party.  Toth.  228.  cites  Mich.  16  Jac.  Goodfellow  v. 
Morris. 

3.  If  a  man  take  upon  him  to  recite  a  terfn^  acd  mifrecite  the 
fame,  2nd  fells  the  fame  term^  if  he  fell  the  inter ef  I  in  the  fame^  'tis 

food  i  per  Brown  J.  Mich.  18  Car.  2.  C.  B.  Cart.  151.  m  cafe  of 
'oot  v.   Berkley,  cites  4  Rep.  74.  in  Palmer's  cafe.  Gro.  £1* 
584.  S.  C. 

4.  A.  fettles  land  to  the  qfe  c^  himfelf  for  life,  remainder  to  B* 
and  the  heirs  maU  of  his  body^  remainder  in  tail  to  C.  &c.  witb^ 
power  of  revocation  as  to  B's  remainder  only ;  A.  reciting  the  fst^ 
dement  to  be  to  B.  and  his  heirs  males,  omitting  (of  bis  body) 
revokes,  and  limits  new  ufes  to  B.  and  his  heirs  males ;  but  die 
date  of  the  firft  deed  is  recited  right,  and  fo  are  the  parties  ;  re- 
folved  that  this  is  a  good  revocation^  and  a  good  appointment  of  a 
new  eftate  tai},  by  his  dire^ng  die  faid  eftate  in  the  (aid  deed 
named,  to  be  to  the  ufe  of  B.  and  his  heirs  males,  now  the  iaid 
eftate  was  an  eftate  taiL  Trin.  i  Jac.  2.  C.  B.  3  Lev.  213. 
Gilmore  v.  Harris. 


C96] 


(R.  6)  Mifrecital  of  the  Dafe. 

I.  T  F  die  fhcritE  fells  a  term  upon  an  extent,  and  putt  a  dmti  to 
-■-  it,  viz.  recites  a  date  and  mijiakes  it^  the  (ale  is  not  good ; 
for  there  is  no  fuch  leafe.    Argp  Godb.  433.  dtes  0«  ill. 

2«  A» 


1 


1.  A.  fcifed  of  land  in  fee  made  a  fcoffincnt  dated  the  loA  of  For  the  at- 
September  to  B.— B.  by  another  deed,  reciting  Aat  A.  Imd  made  ^^^^y^^^ 
him  zfe9jpnent  daud  the  iith  of  September,  gave  authority  to  C,  Se^Wciy 
to  receive  livery  for  him.     *Tis  no  good  feoffment,  per  Brown  J.  fecuadum 
Mich.  i8  Car.  2.  C.  B.  Cart.  151.  cites  Cro.  El.  603.  Marriot  f""™^    . 

T.  Otnitn.  '  by  varying 

in  the  date,  there  is  no  fuch  deed,  and  fo  no  aathority  to  receive  it.    Cra  E.  663.  Mariol  v. 
Smith.    ■  And  though  in  this  cafe,  liwry  -uas  made  by  the  ftofor  bimfdf  in  the  attorney,  yet  tis 

not  good  to  the  attorney  any  more  than  'tis  good  to  the  feoflfec  j  for  there  was  no  intent  to  enfeoff 
the  attorney,  but  the  feoffee,  and  fo  is  utterly  void.    lbtd.>  The  difitarencq  is  between  aa 

oathdHty  and  a  conveyance,    Arg.  Het.  25.  cites  Marriot*s  cafe*  S.  C.  ' 

3,  *Twas  infiftcd  upon  the  Cafe  of  Smith  and  Tovchet 
Hill.  22  &  23  Car.  2*  in  Scacc.  where  before  Hale  Ch.  Baron, 
upon  a  fpecial  verdid,  the  cafe  in  an  eje£lment  was,  D.  B.  re- 
citing an  order  of  chancery  dated  December  15,  12  Car.  2.  and 
an  indenture  of  demife  23d  of  November  fdlowing  made  to  him 
by  the  mayor  and  burgeffes  of  Reading  of  a  manfion  houfe,  mea- 
dow, and  other  parcels  of  lands,  particularly  mentioned  in  tht 
parifli  ik  D.  he  grants  the  (aid  numjion  houje^  meadow^  and  other 
lands  in  the  faid  demife  mentioned,  and  all  his  eflate^  term  and  in-* 
terefty  in  and  by  the  faid  indenture  to  him  granted^  whereas  in  truth, 
there  was  no  fuch  Icafe  to  him  by  die  mayor  and  burgcfles,  and 
to  no  term,  eftatc,  or  intereft  granted  to  him ;  for  the  date  wmm 
mJtakcH  \  yet  infomuch  that  he  had  a  term  for  years  in  the  pre-* 
mliTes,  though  not  by  the  grant  recited,  and  he  grants  the  man** 
fion  houfe  and  lands,  it  was  refolved,  that  the  ejlate  and  inter^  nt 
the  landsy  pajid  by  the  grant  of  the  houfe  and  lands  themfelves. 
Trin.  6  W.  Sp  M  B.  R.  Skin.  5+3.  544-  Jennan  v.  Orchard. 

(R.  7)  Mifrccitalofthc  Thing  granted. 

I.  TF  I  grant  and  confirm  to^you  20  JbilUngs  of  rent  for  life  out 
A  of  my  landy  which  rent  you  have  of  the  grant  of  ny  father  i 
though  you  have  nothing  of  the  grant  of  my  father ^  yet  this  is  a 
good  grant  now,  and  you  may  have  affife.  Br»  Grants,  pL  73* 
cites  26  Air.  38.  per  Skipwith. 

2.  If  a  man  be  patron  of  the  church  of  St.  Peter  and  Paul  in  D. 
and  gnmis  the  next  prefentation  of  the  church  of  St.  Peter^  or  con- 
trary, if  it  be  of  the  church  of  St.  Peter  only,  and  be  grant  the 
advowfon  erf  St.  Peter  and  Paul,  this  is  not  good  in  the  one  cafe  [  97  J 
nor  the  other,  and  the  feme  law  of  fuch  grants  of  charge  by  par- 

fen,  patron  and  ordinary,  extra  talem  ecclefiae,  &c.  this  is  void  5 
lev,  ail  is  one  and  the  fame  name,  and  if  it  foil  in  the  name,  all  is 
veid.     Agreed.  Arg.  Br.  Grants,  pi.  V*  cites  35  H;  6.  5. 

3.  If  a.  man  grants  all  his  land  in  D.  which  he  has^  the  gtft 
emi  feoffment  of  J.  5.  tiiere  nothing  Oiall  pafs,  but  that  which  he 
has  of  the  gift  of  J.  S.  But  if  he  grants  aU  his  lands  in  A  called 
N.  which  was  J.  SJs  there  his  land  called  N.  fliall  pafs,  though 
it  never  was  fl  SJs  by  reafon  of  the  fpecial  name  called  N.  con- 
ttaiy  of  general  words,  as  in  the-  firft  cafe;  note  the  direriity* 

Br.  Grants,  pi.  92.  cites  2  £»  4.  27* 

•  1 J  4.  A. 


Ow.  153. 

s.c. 


97  <fljrantd« 

4«  A*  has  Isolds  in  D.  ^and  grants  his  mejfuage  in  D.  and  allihi 
lands  thereto  belongings  where  in  faft  there  is  nofuch  mejfuage^  no 
land  fhall  pafs«     Arg.  2  And.  165. 

5.  Mifrecital  of  the  rent  is  no  mifrecital  of  the  leafe ;  fo  if  the 
recital  had  been  without  impeachment  of  wafty  and  there  is  no  fucb 
claufe;  or  the  rent  refervcd,  recited  to  be  payable  at  two  daysy 
where  in  truth  'twas  payable  but  at  one ;  or  in  fuch  a  place^  where 
in  truth  'twas  at  another ;  or  that  the  former  leafe  was  under  fuch 
and  fuch  a  covenant^  and  there  is  no  fuch  covenant  in  it;  per 
Tirrel  J.  Mich.  18  Car.  2  C.  B.  Cart.  152.  in  cafe  of  Foot  v. 
Berkley. 

6.  Prafentia  corporis  toUit  errorem  nominis  {5*  Veritas  mtrnnis 
toUit  errorem  d^monftradonis.  Bac.  £lem,  86. 


(R.  8)  Mifrecital  of  the  Sluantity. 

X.    A  Fine  was  levied  of  a  manor ;  afterwards  in  a  conveyance 
-^^  the  recital  was,  that  it  was  levied  of  a  manor,  and  diverfe 

other  lands,  yet  adjudged  good  {  per  Anderfon,   Mich.  29  and  30 

Eliz.  Ow.  41,  42.  Lewin  v.  Mooday. 
Ax%.  s.  C.  2.  Ten  acres  of  land^^fvoe  plus  five  minusy  ought  to  be  intended 
cited  RolL  ^f  ^  reafonable  quantity,  more  or  lefs,  by  a  quarter  of  an  acre  or 
y'Jv^i66.  ^^^  ^^  3  at  moft ;  but  if  it  is  3  acres  lefe  than  10,  the  leffee  muft 
Anon,  s.— *  be  content  with  it ;  but  can  never  be  carried  to  extend  to  30^ 
^u/  ifa        Owen  133!  Day  v.  Fin. 

Icafc  be  J  J  / 

made  by  ihcfc  words,  ami  alfi  the  meadows  in  S,  and  D,  conttnmn^  ten  acres,  where  in  truth  they 
contain  20  acres.  U  fecms  IciTee  fliaU  lixive  (he  whole.  Pafch.  aS  £Hz.  Savil.  114.  in  cafe  of 
Tbetford  v.  Thetford. 

3.  If  A.  grants  to  B.  out  of  the  manor  10/.  per  annum,  and 
recites  but  5  /.  the  recital  (hall  not  diminiih  the  grant ;  fo  if  I  grant 
10/.  and  recite  20/.  this  fha}!  npt  enlarge  it.  Browql*  32t 
Anon*  ^ 

(R.  9)  Where  Parcel  of  the  Land  is  omitted^ 

• 

|.  A  Seifcd  of  a  manor  with  advowfon  appendant  mortgaged  the 
-^^*  fame,  omitting  the  advowfon.  Afterwards  he  grants  the 
advowfon  to  B.  in  truft  for  himfelf  for  life,  remainder  to  Em- 
manuei  College,  &c.  for  ever.  A.  paid  oiF  the  mortgage,  and 
fold  the  manor  ta  6.  but  the  advowfon  was  not  mentioned  in  the 
deed  of  fale,  but  was  tnentioned  in  the  fine.  Yet  decreed  that  the 
grant  to  the  college  was  good,  and  the  putting  advowfon  into  the 
nne  was  on  purpofe  tp  convey  it  to  B.  during  the  life  of  A« 
I  Car.  Chan.  I(ep.  18.  Emmanuell  Coll.  v.  Evans. 

[qO  1  1.  A.  being  tenant  of  the  manor  crfD.  was  employed  by  B.  to 
^  ^  parchaie  the  fame  for  him«  which  A.  agreed  to  do^  out  contrary 
^o  the  faid  agreement,  he  purchafed  £e  fame  in  his  own  name  ; 
A.  was  afterwards  perfuaded  to  let  B.  into  die  purchafe,  ifriiich 

was 


was  done  by  deed  mutually  execd'ted  between  them ;  but  in  that 
deed  there  were  feveral  omiffions  of  mcmy  things  comprifed  in  tht 
purchafe  dtedsy  and  thereupon  B.  exhibited  his  bill  for  r^//j^againft 
the  faid  omifTions,  and  accordingly  it  was  decreed.  4  Car*  I  N. 
Ch.  R.  7.  Nelfon  V.  Nelfon. 

3.  In  ejectment  evidence  was  given,  that  A.  fealed  an  indenture 
ffUafe  of  Black  Acre^  Green  Acre^  and  White  Acre^  and  by  letter  of 
attorney^  reciting  that  whereas  he  had  made  an  indenture  purporting 

a  denufe  of  Black  Acre  and  ff^ite  Acre^  (omitting  Green  Acre)  as  ' 
by  the  fame  more  at  large  appears,  &c.  gave  power  to  deliver  it 
as  his  deed  upon  the  land,  and  alfo  by  word  of  mouth  commanded 
the  attorney  to  do  the  fame  thine.  Roll  inclined,  that  the  letter  of 
attorney  was  indtfficient  in  reipecl  of  the  omiffion;  but  Bacon 
contra  clearly;  becaufe  there  is  a  defcription  fufficient  to  (hew  it  to 
be  the  fame  leafe.  All.  53.  Pafch.  24  Car.  B.  R.  Bamfield  v. 
Brown. 

4.  An  omifEon  was  of  4  parcels  of  land  in  a  church  leafe^  by  the 
carflefsnefs  of  the  chapter  clerk  in  the  ingrofling  the  deeds,  and 
which  were  allowed  for  by  the  leflee  in  the  contra^,  and  though 
the  (ame,  by  the  like  miftake  of  the  clerk,  were  implicitly  granted 
to  another  ujfee.  as  the  reiidue  of  the  lands,  yet  'twas  decreed,  that 
the  omiHion  be  relieved,  and  the  plaintiiF  enjoy  the  parcels, 
Mich.  26  Car.  2.  Fin.  R.  172.  Gardian  v.  Fox,  and  the  Deaa 
and  Chapter  of  Windfor. 

5-  Omiflion  of  a  parcel  of  land.,  by   the   carelefsnefs  of  the  s.  P.ac- 
fcrivcner,  in  a  voluntary  conveyance  not  fupplied  in  equity.   Hill,   cordinglyi 
1681.  Vern.  R.  33.  Lee  v.  Henly.  S"it'''' 

being  proved  Hy  many  circiimftances,  and  the  acknowledgment  of  the  hofliandy  that  he  intendM 
xid  rb'jriit  U  bjd/itti^d  the  unvt'nfijnd  ff^r.tlf  :irn\  had  fo  declared,  the  Lt>rd  Chancellor  decircti  :s 
to  rtie  plaintiff,  but  not  to  fupply  the  v.  Lie  according  to  the 'covenant,  (which  w^  a  point  in 
that  cafe)  but  to  cAablifh  what  the  hufband  intended  to  fettle,  and  what  he  thought  he  tu4 
fettled,  as  before.  Mich.  33  Car.  a.  t  Chan,  cafes  6S.  Dowaes  v.  Moreton. 


(R.  10)  Omiffion  of  Names  o£  Perfons. 

I.  T  F   y»  S.  grants  an  annuity  by  deed,  and  in  the  deed  is  the  s.  P.  Br. 
-■•  furnamty  viz,  S,  but  not  his  name  ofbaptifm  j  this  grant  is  not  Eftoppci, 
gooi     Perk.  38.  cites  3  H.  6.  26.  pi.98cac^ 

Per  Ne  dhair.    So  if  the  furname  is  omitted.  Where  a  thing  is  granted  to  one  by  fucti  ;t 

naonet  as  tbat  he  cannot  be  iorended  to  be  any  other  perfon,  it  is  good  \\\\.ho\Xi7i  chrifiian  mtm 
expretfed.     Pafch.  8  Jac.  BuU.  ai.  in  the  cafe  of  Ewers  r.  Strickland.        S.  P.  as  omnibus  fihis 
J*S.  or  pnmogenito  filio  J.  S«  or  uxori  de  J.  S.  &c.  Hill.  11  JaCi   11  Rep.  ai.  in  Di. 
Ayray*s  cafe. 

2.  Two  obligors  \  on^s  name  was  omitted  in  the  bond^  but  both  Per  Cow- 
fiintd  and  executed.     He,   whofe  name   vns    omitted,    knowing  per  C.  his 
nochirjg  of  the  omiffion,  was  applied  to  to  give  frefli  fecurity,  which  "^"|  -^^u^. 
he  agreed  to ;  but  after,  upon  difcovery  of  the  omiffion,  retufed^  the  ficient  evi. 
other  being  run  away ;  this  is  a  proper  matter  to  be  relieved  in  dcnce,  and 
equity.  3  Ch-  R.  99.  Crofby  v.  Middleton.  ^^V^^T 

cieci  accident  for  equity  to  relieve  againft.    Ibid.  101  ■■  ■  Ch.  Prcc.  309.  Hill.  1710.  S.  C.    ■    ■ 
ivt  wher«  a  blaoX  was  left  for  the  tb>ijiiim  nam  io  the  bead,  aad  the  furname  was  inferred,  am! 


99  0ranti[« 


after  obligor  fabftribod  betfi  chrtftian  and  funamcy  it  wai  adjod^  fofteififtt.    Cffk  J.  aCiir 
PobfoA  T.  Keye& 


♦  (R.  1 1)  OmifSon  of  Wards  of  Grant,  or  Limita-* 

tion* 

4l'e.8.&.C.  X.  J'T*WAS  doubted  if  chancery  might  help  a  purehalbr  fbr  a 
sTc*  valuable   confideration,  Tidi^re  there  wants    the   word 

(heirs)  in  the  deed  of  purchafe.    MicL  30  Eliz.  C.  B.  Go<9l* 

142.  in  Halton's  cafe. 
Bat  covemmt      2.  The  words  JhcU  Jland  and  be  fiifii^  were  omitted  in  a  deed 
p>fiand        of  fetdement,  yet  relieved,      1650,  Chan.  Rep.  162.  Thin  v. 
(""yf^^"g     Thin. 

Jafed)  to  tbt 

ufef  &c.  was  adjudged  an  incarable  fault  in  all  the  courts  in  Weftrainfter.  Tbey  went  into 
chancery,  but  were  forced  to  have  it  relieved  by  a£iof  parliament.  Cart*  150.  and  169.^-^QEb 
cafe  was  rdieved  in  chancery.    Mich«  33  Car.  a.  a  Chan,  cafes  ^u  Coventry  v.  Thinn. 

3.  A.  fei(ed  in  fee  by  indenture,  in  confideratisn  of  marriage 
yjtth  Af*  the  leilbr  of  the  plaintiff,  did  covenant,  grant,  and  agree^ 
to  and  with  tV^  R.  aTtd  W.  S.  their  heirs,  &c.  in  manner  following 

ithat  is  to  fey)  all  that  meffiiage,  Vc.  to  the  ufe,  ifc.  of  J,  during 
is  life,  and  after  to  M.for  her  life,  lie.  Plaintift  had  judgmpiC 
by  the  opinion  of  the  whole  Court,  and  their  chief  reafon  was,  be- 
caufe  the  intent  of  the  parties  was  to  make  a  prefent  fettkment,  and 
therefore  they  would  fupply  the  deed  with  thefe  woras,  (to  beyot 
(Jball  be)  and  then  the  covenant  will  run  dius;  the  covenantor 
covenants,  grants,  and  agrees  to  and  with  the  truftees,  &c.  all 
fhat  mefliiage,  &c.  to  be,  or  fhall  be,  to  the  ufe,  &c.  and Judg* 
ment  was  given  accordingly.  Trin.  9  W.  3,  Lutw.  792.  alcigh 
¥.  Metbam. 

(R.  12)  OmiJJions  in  Deeds,  &c.  leaving  the  Mean- 
ing imperfedl.  In  what  Cafes  fupplicd  or  un- 
derftood. 

j[..  'T^jHE  chancery  gives  help  for  pcrfe^ne  of  tfaiiu^  well 
^  meant,  and  upon  good  confiderati^ :  as  if  in  a  feofment  of 
jbyids  for  mpney,  the  word  (heirs)  be  omitted  in  the  deed,  Audley 
Chancellor  feid^  he  would  fupply  it.  Cary*s  Rep.  23.  cites 
.9  H.  8, 

2.  So  at  law,  M4)ere  }n  an  indenture  between  A.  of  the  one  pait» 
^nd  B.  and  C.  of  the  ojther  part,  reciting  the  furrender  of  a  form^ 
igrant  of  annuity,  the  words,  hath  granted  lie.  to  tbefatd  B.  and  C. 
followed  immediately,  withouf  faying  who  had  granted^  yet  it  was 
held  well  J  for  being  made  hety^ccn  A.  of  the  one  part,  and  B. 
and  C.  of  the  other  part,  it  "muft  be  intended  the  grant  of  A^ 
Hin.  >&  2  W.  ^  M.'  C.  B.  2  Vent.  14J.  Trctheway  v.  El- 
Jjcideii. 

3.  If  a  dfmfi  of  kLnd3  Vfants  fufftcienf  words  to  carry  that  which 


I 


wat  nt^ani  id  pqfij  it  (hall  not  be  bolpen  io  equitf.    Totfi.  15^. 
cites  1 59 1.  Kent  v.  Kent. 

4.  A.  leafed  lands  to  B.  the  defendant,  intending  that  all  woods 
growing  thereupon  fhould  be  excepted,  (aving  for  necefiary 
boots  ;Dut  by  miftake  the  clerk  inferted  (hereafter  excepted)  where 
there  vfds  no  exception  after  mentioned ',  and  thereupon  the  defisndant 
cutting  down  woods,  an  injundion  was  granted.  Toth.  228. 
cites  37  Eliz.  Bleverbaflct  v.  Fuller. 

5.  Forbearance  for  a  quarter  fhall  be  underftood  a  quarter  of  a 
year,  according  to  common  parlance.     Arg.  Hard.  5.  cites  Fafclu 

Jac.  the  executors  of  Hangar's  cafe— ——And  Cro.  £.  387* 
afch.  37  Eliz.  B.  R.  May  v.  Alvercau 

(R.  1 3)  Mijiake  of  the  Place  where.  [  loo  ] 

I*    A    Seifed  in  (ee  of  5  mefliiages,  &c.  by  deed  indented  and  s.  c  ciftd 
-^  *  inrolled  bargain^  and  fold  all  his  tenements^  bfc.  in  the  ^Y  Hob.u  u 
farijb  of  St.  A.  in  tht  occupation  and  tenure  of  J.  N^  It  was  found  f^^  {'Jt'u 
oy  fpecial  verdi£l,  that  the  mefiiiages  lay  in  another  parity  but  were  held  k^' 
in  the  occupation  of  y.  N.     It  was  refolved  that  nothing  pafled;  plainly  coi. 
for  though  the  lall  certainty  was  true,  yet  becaufe  the  firft  was  H^7'  ^"^' 
fidfc,  the  bargain  and  fide  was  utterly  void  j  but  otherwife  it  had  circumftiu. 
been  if  there  had  been  true  certainty  in  the  firft  place.  3  Rep.  9.  ces  aad  ' 
b.  Trin.  26  Eliz.  in  die  Exchequer.  Dowtie's  cafe.  defcriptbu 

fcnbeaot!  afcertain  the  graot.  And  it  is  a  good  rule,  incivile  eft  nifi  tota  fententia  perfpo:! » 
de  aliqua  parte  judicare.  Hob.  171.  H.  12  Jac  in  the  cafe  of  Scukeley  v.  Bailer.—~-*V  li 
therefore  the  judgment  in  Doddinotoh*»  cafe.  Co.  lib.  a.  32,  33.  is  full  in  the  point.  H.  s. 
was  feifed  of  the  hofpital  of  Wcilsy  whereof  certain  lands  in  D.  out  of  the  circuit  of  Wells,  wtiici 
were  in  the  tenure  of  A.  were  part,  and  he  granted  unto  B.  all  his  lands  in  the  tenure  of  A . 
feaate  in  Wells,  to  the  faid  hofpital  belonging.  And  it  was  adjudged,  that  though  the  firft  pirr  i^ 
the  defcripiion,  as  it  was  placed  in  the  patent,  [io  the  tenure  of  A.]  were  true,  yet  the  bti',T 
part  (being  falfe)  man'ed  aU,  even  if  it  were  the  grant  of  a  common  perfon  ;  and  indeed,  in  o:'« 
iieotence  it  is  vain  to  imagine  one  part  before  another  ;  for  though  words  can  neuher  be  fpr>kc:« 
Mr  written  at  once,  yet  the  mind  of  the  autlior  comprehends  them  at  once,  which  gi\res  vltam  i^ 
nodom  to  the  femence.    Ibid. 

2.  Leafe  of  two  acns  in  D.  and  S»  If  the  knd  lies  in  either  of 
diem,  it  is  fufficient,  and  it  is  not  nece^y  to  lie  in  both.  Clayton 
123.  Anon. 

3*  A  leafe  was  of  47  acres  of  meadow  near  the  ditchy  whereof  1 5  The  partiei 
Be  in  D.  and  20  in  JE.  and  12  in  R  where  in  truth  all  lie  in  P.  J^^'J^^'** 
Quaere,  whether  all  the  47  acres  (hall  pafi  ?  HilL  6  &  7  Ed.  6.  loughb/  * 
|X  8o«  b»  pL  57*  Lord  WUloughby  v.  Forfter.  gave  a  good 

fum  of  mo  - 
nejt  but  there  were  other  oiatten  in  difpate.    Ibid. 

4»  A.  bargained  and  fold  a  boufe  in  the  parijh  of  St.  Botolpb  la  this  cife 
mthout  Bijbipfgatey  in  the  tenure  of  J.  S.  by  the  name  of  his  houfe  Manwood 
in  the  parifh  of  St.  Botolpb  wttbiout   AldgatCy  in  the  tenure  of  J!^"^,!^ 
J-  S.    It  will  be  very  difficult  to  make  this  good;  becaute  the  nyer,  th.- 
tjiijig  aliened  has  no  name,  but  the  name  of  the  pari(h  which  is  mif-  the  fmur> 
taken.     Trin.  12  Eliz.  D.  292.  pi.  72.  cited  as  Campian's  cafe.       ^'^''  ^  '^ 


;h,  noewirhftanding  ths  milbke  of  cheparifti;  fof  Clu^  t^re  is  fufficient  ceiuiini)  x*-  \. 
-''^     Ibid.  Marg.  c;ic5  15  EliZ. 


5.  The  king  n-anted  the  eemmandry  of  S.  in  the  county  $f  R. 
If  no  part  is  in  K.  yet  it  (hall  pafs;  but  if  part  is  in  R/andfpart 
in  another  county^  no  more  fhall  pafs  than  what  is  in  R.  Arg. 
Mich.  30  &  31  Eliz.  Cro.  £.  114.  (ays  it  was  fo  adjudged  in 
the  Exchequer. 

6.  A.  bargains  and  fells  his  manor  of  G.  in  the  county  of  O. 
where  he  had  no  fuch  manor,  but  he  had  in  the  county  of  C 
It  will  not  pafSy  but  otherwife  if  Uvery  had  been  made.  Trin. 
48  Eliz.  B.  R.  D.  292.  b.  pi.  72.  Marg.  cites  3  Jac.  Skipwith  v. 
Ellis. 

7.  If  I  purchafe  land  by  a  name^  and  allege  it  to  be  in  a  wrong 
parijh'^  or  (hire,  it  is  good  notwithftanding  the  miftake ;  per  Cur. 
Brownl.  42.  Mich.  10  Jac. 

50  if  A.  8.  A.  has  a  moiety  of  lands  in  Kent,  and  a  moiety  of  lands 

^^md'^  in  Eflex,  and  he  grants  all  his  moieties  in  Kenty  the  moiety  in  Eflex 
trbiig  jicrt  ihall  pafs  as  well  as  that  in  Kent ;  for  there  is  a  certain  demon- 
in  the  county  ftration  of  the  thing*  to  be  granted,  and  in  a  grant  you  fliall  never 
%^^^^cr  ^^^^^  ^^  certainty  upon  another,  and  the  plural  cannot  be  iatisfied 
isinEjixf  with  the  fingular;  per  Coke  Ch.  J.  2  Buls.  i8i.  Hill.  II  Jac. 
yet  this       in  cafe  of  Mirril  v.  Nichols. 

is  good 

clearly  for  Wliite  Acre  alfo;  for  that  relation  of  words  is  always  to  be  taken  according  to  the 
matter  to  which  they  are  applied  ;  perHaughtoo  Juft.  a  Buls.  177.  Hill.  11  Jac.  in  cafe  of 
Merrill  v.  Nichols.     ,      _^ 

(R.    14)      Good    in   refpedJ:  of  the  Refervation^ 
Referving  Part  of  the  EJiate  granted. 


^ 


S9  where 
a  man 


I.  1  F  a  man  grant  an  advowfon^  of  which  he  is  feifed  in  fee 
■*   referving  the  advowfon  for  life^  this  is  void :  for  he  cannot 
^dvvJfm  to  referve  a  lefs  ejiate  than  he  had  before^     Br.  Grants,  pi.  60.  cites 

another,         35  H.  6.  34. 

rtjtrvvngtht 

frtftntaiion  for  life^  this  is  a  void  refervation ;  quod  nota,  per  Prifot  &  non  negatur.    Br.  Grants, 

pL  60.  cites  3S  H.  6.  34. 

2  And.  64.  2.  A  man  cannot  grant  an  eftate  to  another,  referving  any 
S.C.—  particular  eftate  to  himfelf  and  his  wife.  Hill.  35  Eliz.  B.  R.  Mo. 
Poph.  47.     688.  Callard  v.  Callird. 

S.  L»»  '^^ 

Mo.  687.  S.C.-       Cro.  E.  344.  S.  C.  Though  a  deed  operates  by  way  of  ufe,  or  otherwife» 


mother  to  her  eldeft  fon  was  void,  becaufc  there  was  a  claufe  in  it,^  tUf aid  Margaret  Torfitr  f^oy^ 
tug  it  during  Ur  life.  Trin.  1 4  Car.  2.  B.  R.  Sid.  82.  Forfter  v.  Forfl'er.  A/he  held,  that  if 

the  cafe  of  Callard  and  Callaro  had  been  by  deed,'  yet  no  ufe  would  have  arifen;  becaufe. 
it  was  rrferving  an  fftatt  to  me  and  tny  tviTr*,  which  could  not  bCy  and  fo  all  the  operation  of  the  deed 
v^3&  hindered  and  obilruAed  by  it.    Trin.  14  Car.  i.  B.  R.  Sid*  82.  cites  38  H.  6. 38. 


(R.  15)    Grant  of  one  Taking  by  Words  proper  for 
other  Things ;  what  Things  and  Intcreft  pafs. 

I.  1  F  amanleafes  land,  rendering  20 1,  per  annum,  2xA  grants 
*  the  reverJtGn,,  and  the  tenant  attorns,  the   rent  pajfes\  pcf 
Finch,  and  not  denied.    Bi*.  Grants.  pU  i6.  cites  41  £.  3.  i6. 

2.  If 


2.  If  a  man  grants  a  parfonage^  or  leafes  it;  by  this  word  die 
glebi  (land)  pafies  weU,  and  yet  the  parfbnage^  may  confift  only  in 
tithes  and  offerings;  per  tot  cur.  Br.  G/ants,  pL  86*  cites  8 
H.  7.  2. 

3.  If  Und  be  known  hy  the  name  of  the  houfej  in  fuch  cafe  the  Louis  v^iXi 
reverfion  of  the  lame  knd  may  pafs  by  the  name  of  the  houfe^  &c.  P*^*  ^y  **« 

Pcrkrs.116.  '   ■  ;      2^,1;- 

they  have  been  ufually  enioyed  and  occupied  with  the  hoofe.  fo  that  by  it  they  gain  a  reputation 
lo, be* appurtenant;  per  Haughton  J.  Trin.  21  Jac.  B%  R.  i  Roil.  R.  347.  in  cafe  of  Loftus  ▼• 
Baker. 


4.  And  \fjix  acres  are  known  by  the  name  of  a  manor^  then  the  *  S.  P. 
reverfion  of  them  fliall  pafs  by  the  *  name  of  the  manor,  &c.    The  ^*^j^  ^ 
fame  law  is  e  converfo  in  theie  two  laft  cafes  mutatis  mutandis,  &c«  vertioa.  6 
Perk.  S.  116.  Rep.  56. 

Tr.  4  Jac. 
in  Ld.  Cbandos's  cafih 

5.  By  grant  of  all  manner  of  ejioversj  the  grantee  fhall  have  J"  jo2  1 
houfehote^  plowbotey  and  haybotey  &c.  Perk.  S.  no. 

6.  A  leafe  of  mejfuagium  fuum  in  Z).  cum  omnibus  terris  eidem 
m^Jfuagio  pertinent*  habend*  fibi  reddendo  l^c,  the  land  paffes.  D. 
130.  b.  69.  Pafch.  2  &  3  Ph.  &  Ma.  in  cafe  of  Hill  v.  Graunge. 

7.  By  a  grant  of  centum  libraf  terra^  or  folidat*  terne,  &c« 
land  of  that  value  paffes.    Co.  Litt.  5.  b.    , 

8.  M.'Jfuagium  Jive  tenementum^  if  it  will  pafs  a  garden  ?  See  Mo.  DyerCh.  J. 
24.  Dal.  29.  pi.  5.  The  juftices  divided.  ht\dih2L 

tne  gsruen 
nor  |i.nJ  did  i,oc  [.■>•:  by  this  grant,  for  by  this  word  (meffaagium)  nothing  p;iflres,  but  t^chemfi, 
OKdth  eif :  it  of  the  bo:tjf  \  A  garden  is  a  thing  diftinifl;  for  in  a  praecipe  quud  reddat,  the  writ 
flail  lay,  dc  uno  mciTuagio  &  uno  gardino,  which  proves  them  to  be  feveral :  quod  aiii  jufticiarii 
concelferunt ;  and  by  this  word  (tcnementum)  as  it  is  put  here,  110  land  'palfesi  becaufe  this  is 
only  tlie  name  of  the  houfe  ;  for  the  deed  is  Jivi  Unfui'nmm  :  but  if  it  was  &  Untmfntumy  then  ic 

would  be  othftrwife Brown  was  of  a  contrary  opinion  j  but  vVefton  faid,  that  it  palTedby 

the  naire  of  the  meflunge,  with  avernunty  that  they  have  been  occupied  t>)gtther.  Mo.  24.  pU 
S2.««i^y/  g.irdcn  may  be  laid  to  be  a  parcel  of  a  houfe,  and  by  fuch  words  may  pafs  in  a  convey.* 
9Qce.  t  Saund.  401. 

9.  Advowibn  appendant   to  a  manor  fhall   not  pafs  without  Bargain 
inrolmentof  the  bargain  and  fale^  yet  there  were  word^  that  might  ^^^J^^, 

-«r     '^L  ^-r^l-'  "^  ''/l.t*        •.       .  1-  -r      -r         Without  IQ« 

fals  It  by  grant,  "for  this  was  againjt  their  intent  \  otherwife  if  a  rolment 

man  makes  a  leafe  for  life,  or  years,  of  a  manor  and  grants  the  in-  notwith- 

beritance  of  the  advowfon  by  the  fame  deed ;  per  Coke  Ch.  J.  ^*><^nK 

Arg.  2  Brownl.  2Qi,  cites  it  as  Andrew's  cafe,  alias  Lord  Crom-  rocnt^of** 

VeQ*S  cafe.  the  tenant 

for  life, 
V«  not  apt  words  to  make  a  grant  of  a  reverfiom    Godb.  7.  pi.  9.  per  Dyer  Ch.  J.  cites  it  to 
baye  been  fo  adjudged  in  C.  B. 

» 

!©•  Advowfon  of  a  vicarage  paffed  by  the  name  of  all  heredi^  Hob.  304. 

taments  lying  in  i>.  where  the  vicarage  was ;  for  it  has  fome  eilence  — c*"**-  c. 

in  the  vill  and  church  of  the  vicaridge,  in  as  much  as  the  view  in  l^^un^ 

a  writ  of  right  of  advowfon  (hall  be  given  in  the  church,  &c.  though  -^Co.  * 

it  lies  not  in  livery,  nor  is  vifible  or  palpable ;  per  Cur,  D.323,  ^*"' 

b.  pi.  30.  Pafch.  1 5  Eliz.  Anon.  BridgZ^. 

II.  A. 


jTc^drnW  '   ji,  A.  ftifed  of  a  wtfiwr,  tow^iich  divcrCe  woods  are  belonging, 

name^f ^  Vy  4«€d  grants  the  manor,  and  the  woods  to  it  belonging ;  but 

Lnd,  if  ^c  ^^  w^  ^^  inroIUd,  nor  any  livery  made^  nor  eflate  executedi 

there  be  no  jt  was  faid,  that  in  this  cafe  the  wood  does  not  pafs,  and  the  wood, 

***!»re'by  **  when  it  is  felled,  is  but  a  chattelj  which  was  not  belonging  to  Ac 

thcworgis  manor.    Fafch.  25  Eliz.  Savil.  63.  Whifkard  v.  Futter. — Cro.  £• 

may  be  ^i6,  cites  it  as  the  cafe  of  Blunt  v.  Andrews. 

iapplied 

otberwife.    Pafch.  1 2    Tac  B.  R.  Godb.  256.   Dockwray   v.  Beale.-—— iS[y  ieafi  of  a  wiaaar  the 

woods  pais.  5  Rep.  11.  b. 

12.  Surrender  of  a  mefi  containing  ii' acres  of  land \  it  was 
objected  that  the  12  acres  could  not  pais  by  the  name  of  a  mefe, 
but  the  court  gave  no  regard  to  it,  but  gave  judgment  on  another 
point.  'Cro.  E.  29.  Clamp  v.  Clamp. 

13.  If  a  common  perfon  grant  an  acre^  called  the  two  acres^  one 
acre  only  pafl'es.  Mich.  40  &  41  Eliz.  B.  R.  Cro.  £.  633. 
Per  Pcpham  in  cafe  of  Brownlow  v.  Farr. 

14.  CoTnmon  in  grofs  will  not  pafs  by  the  words  lands,  tenements^ 
paft.  &  paftur.  yet  it  is  a  feeding  and  pafiurage.  Hob.  304.  cues 
20  AflT.  9. 

15.  jfppropriationy  or  the  advowfon  of  it,  will  not  pafs  by  the 
n^me  of  advowfon,  yet  advowfon  will  be  contained  under  ihe  name 
of  a  tenement.  Hob.  304.  in  cafe  of  London  v.  Collegiate  Church 
of  Southwell. 

16.  There  is  a  difference  between  a  conveyance  enpais^  'and  by 
matter  of  records  for  where  a  man  had  a  row  of  houfes  in  Egham, 
called  Egham  rents^  and  makes  feoffment  of  all  bis  rents  in  Egbam^ 
the  houfes  pafs.  Arg.  cites  Perk.  fol.  x  16.  and  fays  it  was  (b  held 
in  C.  B.  2  Roll.  R.  69.  Hill.  i6  Jac.  B.  R.  in  cafe  of  TrcftwOIen 
v.  Penhules. 

[103]  17-  Where  a  thing  of  one  nature  is  known  by  the  name  of  a  thing 
of  another  nature^  it  will  pafs  by  the  name  of  the  other  tfau^  by 
whofe  name  it  is  known,  as  14  H.  8*  i.  by  name  of  wo^  pajture 
(hall  pafs.  Arg.  Mich.  20  Jac.  B.  R.  2  Roll.  R.  266.  in  csife  of 
Burton  v.  Brown  &  Ward. 

18.  Portion  of  tithes  will  not  pafs  tithes  belonging  to  a  refiory* 
Arg*  Pafch*  1 65 1.  Sti.  270.  in  cafe  of  Cremer  v.  Burnet. 


(S)  By  what  Words  [Grants]  may  be  made.  In 
what  Cafes,  by  ff^drds  proper  for  other  Things 
it  fhall  enure  as  a  Grant.     Feoffment 

[r  l^  T  F  feoffment  be  made  of  a  manor  in  leafe  for  yearsy  and 
-*-  livery  made  without  oufiing  of  the  leffee^  by  which  it  becomes 
a  void  feoffment,  yet  if  lejfee  attorns  it  fhall  pafs  as  a  grant  of  the 
re^erfion.  11  H.  4.  71.  admitted.  ] 

[  2.  If  leffee  for  years  bey  the  reverfton^for  liUy  the  tiverfiom  in 
ffey  and  he  in  reverfson  in  fee  makes  feoffment  and  livery  to  leffee  for' 
yearSy  admitting  that  this  is  void  as  a  feoffment,  as  is  die  re  held, 
¥et  (his  iball  not  e^im-e  as  a  ^rant  of  the  rev^jrixon  a^  attornment, 

becaufe 
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becaufe  he  tnteniii  to  pafs  it  by  way  of  feoflinent.     M.  40  and  41 
£1.  B.  R.  per  Curiam  between  Knotsford  and  £des.  ] 

[  3.  Yileffiefrr  life  be^  the  remainder  for  life^  the  reverjion  in 
fee  to  the  lejfee^  and  the  Ujffee  maiei  a  deed  of  feoffment  to  another^ 
with  a  Utter  of  attorney  in  it  to  make  livery,  and  after  no  livery 
is  madey  yet  the  reveriion  in  fee  fliall  pafs  by  grant  with  the  attorn^ 
mentefhim  in  remainder,  Pafch.  13  Ja.  B.  R.  per  Curiam  between 
Sir  1  homas  Lucy  and  Sir  Francis  Englefield.  ] 

[  4.  \{  A.fnfed  of  two  acres  leafes  one  for  years,  and  after  makes 
charter  i^  feoffment  of  both  to  B.  and  makes  livery  in  the  acre  in 
foffeffwn  in  the  name  of  both  \  in  this  cafe,  only  this  acre  in  which 
the  livery  is  made  fhall  pafs ;  yet  if  the  lefTee  attorns,  the  reverfion 
of  ^  other  acre  (hall  pafs.     Co.  Litt.  49.  ] 

[  5.  If  ztarfon  appropriate  makes  2l  deed  of  feoffment  of  the  par-  Savii^^z. 
Jcnagi  aTtd  zmr  no  livery  is  made,  by  which  it  does  not  pals  as  a  feofF-  S.  c  — - 
mcnt ;  this  (hall  not  pafs  the   tithes  by  way  of  grant,  becaufe  all  ^o^rucl 
is  one  entire  thing.  Between  Bozoun  and  Futter^  per  Curiam  cites  lion  s.  c. 
Mich.  8  Ja.  B.  ] 

[  6.  If  a  man  by  indenture  demifes  to  J.  S.  the  manor  of  D.  and  2  Browni. 
bargains  and  fells  to  him  all  the  woods  and  treesy  ^c,  upon  the  faid  *93-  S.  c. 
manor  to  be  felled  and  carried  at  his  willy  habendum  the  faid  manor 
fir  Hfe.  This  is  an  abfolute  ialc  of  the  wood  and  trees  j  for  the 
intent  appears  by  the  Words,  and  the  feveral  diftin<Sl  claufes  in  the 
premifles,  and  tne  le!aving  of  it  out  of  the  habendum.  Tr.  lO  Ja« 
B.  per  Curiam  between  Rawlcs  and  Mafon.  ] 

[  7.  If  A.  feifed  of  land  leafes  it  for  years,  and  covenants  and  (m)  fup. 
grants  to  and  with  the  leffee^  his  executors  aitd  affignsy  that  it  Jhall  pi- }-  s.C 
he  lawful  for  him  to  take  and  to  carry  away  to  his  own  ufefuch  grain  ""^^^p 
asjbatl  he  growing  upon  the  land  at  the  end  of  the  term ;  though  the 
word  covenant  be  joined  with  the  word  grant,  and  though  tiie 
words  are  not  by  way  of  gift  of  the  graiit,  but  that  it  (hall  be 
lawful  to  him  to  take  to  his  own  ufc,  yet  it  fhall  be  a  grant,  and 
transfer  the  property  of  the  grain,  which  fhall  grow  there  at  the 
end  of  the  term ;  for  the  intent  ^and  common  ufe  of  fuch  words 
amounts  to  as  much  as  the  claufe  without  impeachment  of  waft 
fand]   transfers  a  property  ii?  the  trees.  Hobart's  Reports  179. 
adjudged  between  Grantham  and'Hawley.  j 

8.  Words  of  refervation  or  perception  enure  many  times  by  way  (*  ^qa  1 
of  grant  Arg.  Godb.  449.  cites  10  £•  3.  500.  loAff.  40.  8  '^  ^  ^ 
H.4.  10.  Colinbrooke's  cafe. ^41  £•  3.  15.  13  £.  I2.  Feafts 

and  Fafts  108. 

9.  If  a  deed  be  made  to  a  man  by  thefe  words,  dfdi  concefji  & 
^OT^irmavs^  the  grantee  mgiy  ufe  it  to  his  molt  benefit,  viz.  by  way 
of  fcoffnMint,  or  by  way  of  grant,  or  by  way  of  confirmation, 
as  will  be  moft  to  his  advantage.  Br.  Grants,  pi.  117.  qites  14 
H.  4.  38. 

la  Land  cannot  pafs  by  deed  [ipade]'  ^  a  houfcy  nor  as 
parcel ;  fer  it  is  not  parcel  of  a  houfe.  But  gift  of  an  acre  by  th^ 
name  of  rin^#  is  good;  and  the  fame  of  a  gift  of  a  carve  by  the 
came  of  manor,    j3r.  Grants,  pi.  7.  cites  27  H.  6.  2. 

II.  Lcflbr  made  a  deed  of  feoffment  to  leffee  for  years,  and  ^^^^^ 
in  the  end  was  a  fpedal  litar  ^attorney  to  make  Uvtrj  to  the  Idflee  of  a  mftnor, 

for 
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reveriion  for  years,  and  his  heirs.     Leffee  for  yean  has  dc!«Sion  to  take  the 

tohisright  fame  by  way  of  confirmation  or  feoffment^  and  the  law  fufpends  the 

by*"ocd  *  g*"***^  ^^^  expeSs,  till  he  has  declared  his  pleafure ;  and.  when  he 

pvts  and  has  made  his  elehion  to  take  it  by  livery,  it  fhall  be  a  feoffment 

fraati  the  ab  initio,  and  by  the  delivery  of  the  deed,  in  the  mean  time,  nihil 

~";^^  operatur.  Trin.  25  Eliz.  C.  B.  Godb.  139.  Leonard  v.  Stephens. 

fion*  and  includes  within  the  deci'  a  /  tter  of  attorny  to  mukt  livery ^  but  no  Uvery  was  made.  The 
reveriion  docs  not  pafs;  for  his  intsnt  appeared,  thai  fhuuld  paf&  by  livery  andfcifin,  and  nnt 
Vf  grant.  Trio.  10  Jac.  C.  B.  %  Hrownl.  201.  cited  per  Coke  Ch.  J.  as  H.  15  £liz.  LA.  Cn>m« 
well's  cafe. 

12.  If  devifee  enters  into  the  term  devifed  to  him  without  the 
executors  ajfent^  by  which  he  is  a  wrongful  feifor  and  a  difleifor, 
and  after  he  granfs  his  right  and  intereji  to  the  executor  \  though  the 
devifee  has  no  term  in  him,  but  only  a  right  to  the  term,  fiifpeoded 
in  the  land,  and  to  be  revived  by  the  entry  of  the  executor,  yet  it 
was  adjudged  to  be^a  good  grant,  and  that  it  (hall  enure,  firft,  as 
the  agreement  of  the  executor  by  the  acceptance  of  the  grant,  that 
the  devifee  haJ  the  term  in  him  as  a  legacy  \  and  fecondly,  the 
deed  fhall  have  operation  by  way  of  grant  to  pafs  the  eftace  of 
the  devifee  to  the  executor,  and  fo  no  wrong.  Trin.  27  Kliz* 
Ow-  56.  Carter  v.  Low  alias  Lawes. 

13.  Surrender  to  grantee  of  a  reverjion  fliall  firft  enure  as  attorn- 
ment, and  after  as  furrendfer,  cited  to  have  been  fo  adjudged* 
Trin.  27  Eliz.  Ow.  56.  Carter  v.  Low  al.  Lawes. 

14.  In  a  leafe  was  a  covenant  to  take  fireboot,  &c.  by  the  leflfee ; 
but  it  had  not  the  word  grant  added  to  it ;  it  was  obje^ed, 
therefore  that  this  was  not  fufficient  to  juftify  the  leflee's  taking  it9 
but  that  he  may  have  a&ion  if  he  was  denied  it.  But  the  court 
feemed  to  incline  that  it  was  well  enough,  being  by  the  fame  deed 
of  leafe;  if  it  had  been  well  pleaded.  Mich.  6  Jac.  B.  R.  Cro.  J. 
291.  Purfrey  v.  Gryme. 

•A  grant         i^.  The  Bifliop  of  Winchefter  granted  to  a  mayor,  &c.  that 

mount  U)  ^^y  ^^Z^^  ^tt/W  in  the  vacant  places  of  the  fame  city,  and  inhabit 

a  licence.  there,  and  the  dean  and  chaj>tcr  confirmed  the  grant ;  per  Hutton 

Arg.  Hard.  J.     The  foil  is  ftill  the   Bifhop's,   and  confequently  fo  are   the 

ofTo""^^  houfes,  qu^ia  quicqiiid    plantati:r  folo,    cedit  folo;  and  the    grant 

V.  Claok,  enures  but  as  a  covenant  or  *  llccnccy   and  not  othcrwife.     Het.  57. 

cites  2  Mayor  and  Commonalty  of  Winchefter's  cafe.  * 

Rep.  Buck- 

ley's  cafe— and  11  Rep.  4;^. 

16.  A  conveyance  (hall  not  enure  to  a  contrary  end,  than  it 
was  defigned  for.  Arg.  Hard.  48.  cites  6  Rep.  Sir  M.  Finch's 
cafe,  and  Co.  Litt.  301,  302.  But  held,  that  a  leafe,  though  not 
good,  amounted  to  a  good  appointment*  Hard.  49.  Jones  v. 
Clerk. 

17.  If  it  does  not  appear  by  the  febrick  of  a  deed;  that  lands 
arc  to  pafs  thereby  by  way  of  feoffment^  yet  the  lands  may  pafs  by 
way  of  ufe^  if  there  be  a  fufficient  confideration  exprefii^  in  the 
deed  to  raife  an  ufe ;  Sic  diclum  fuit.  Pafch.  1655.  B.  R.  Sti. 
445.  Anon. 

Fiocl        18.  A.  articles    that  a  man  in   confideration  of  20  j.  and  6^. 
per  Ann.  rent  Jhall  have  2l  way  for  himfclf,  his  heirs^  &c.  over 

2  fuch 


luch  a  cide.  This  is  a  ^poA^, grant  of  the  way,  and  not  a 
cnenant  for  enjoyment.  Holms  v.  Seller,  3  Lev.  305.  Trin. 
3W.&M.  C.B. 

(S.  2)     Enure  as  a  Re/eafe  in  what  Cafes. 

I.  T  F  there  be  lord  and  tenant  of  three  acres  of  land,  one  white 
*'  acre  and  two  other  acres^  and  the  lord  grants  unto  the  tenant 
by  deed,  that  he  will  not  djfirain  in  white  acre  for  his  rent  and 
lervices,  this  grant  (hall  not  enure  to  fuch  intent  as  to  determine 
the  feigniory  in  any  part,  but  fliall  enure  by  way  of  covenant^  fo 
that  if  the  lord  diftrain  in  white  acre  for  his  fervices,  the  tenant 
(hall  have  an  a£tion  of  covenant.     Perk.  S.  69. 

2.  A,  if  a  man  holds  an  acre  of  land  of  J.  S.  by  fealty  and  ^ndlfj.s. 
fuit,  as  of  his  manor  of  DaU^  and  J.  S.  is  alfo  feifed  of  another  'iJ^""^ 
manor  called  T.  and  7.  S.  grants  unto  the  tenant,  that  heJhaU  do  grated  unto 
his  fuit  at  his  manor  of  T.  this  grant  fhall  not  determine  the  fuit  at  his  tenant 
the  manor  of  Dale.    Perk,  S.  70.  cites  2  E.  2.  Aftion  for  Lefta.       g^^^^ui^^ 

him  \%d,  jtarfyfor  his  fuit;  this  grant  ihall  not  determine  nor  alter  the  tenure.    Perk.S.  70* 

3*  In  a  replevin  the  cafe  was  thus;  B.  held  50  acres  of  A  as  of 
his  n!anor  of  S warden  hyfealty^  and  \s.  7  d,  renty  Sec.  And  Q  held 
47  acres  of  A.  &c.  by  fealty  and  35.  4  rf.  rent ;  A  by  indenture 
between  him  and  the  &id  B.  and  C.  reciting  the  faid  feveral  tenures, 
gives^  grants  and  confirms  the  faid  rents^  fervices  and  feigniories  to 
B,  and  C.  and  their  ieirsy  to  the  ufe  of  them  and  their  heirs,  &c. 
And  in  that  cafe  it  was  refolved,  that  it  is  an  extinguijbment  of  a 
moiety  of  every  of  their  tenures.  And  for  the  other  moiety  they  bold 
one  of  another y  and  the  avowant  had  judgment  accordingly,  for  there 
was  a  crofs  tenure  between  them  for  the  one  moiety,  and  that  fhall 
not  move  as  a  releafe,  reddendo  fmgula  iingulis,  &c.  Dyer  319. 
See  &  note  1 1  H.  7.  12.  a.  39  H.  6. 2. 49  E.  3. 40.  In  the  principal 
cafe  there  is  not  an  equal  benefit  to  every  of  them ;  for  it  was  faid,  that 
if  die  acres  and  rents  had  been  equal,  that  then  it  (hould  have 
been  extinguifhed  in  all-     Noy.  113%  Gold  well  v.  Navenden. 

4.  And  Cook  put  this  report  cafe.  A.  leffeefor  Ufe^  the;  remainder 
to  B.  for  life.  The  leffor^/W,  grants  ana  confirms  to  them  and 
their  heirs,  A.  fhall  have  all  the  pofleffion  during  his  life,  and 
afterwards  B.  fhall  have  all  the  poiTeiiion  during  his  life,  and  one 
moiety  then  executed,  and  after  the  death  of  B.  the  other  moiety 
(D  A.  in  fee.    Noy.  113.  Goldwell  v.  Navenden. 

(S,  3)     Enure*     Where  a  Covenant  {hall  enure  as 

a  Grant. 


I.    A    By  articles  agreed  vnth  B.  his  heirs  and  affigns,  tl 
^^•-  Jhmldbe  loii^ulfor  him^  his  heirs ^  &fr.  at  all  times  to 


that  it 

havt 

4Ki  ufi  a  way  by  and  through  a  cloie  of  A«  in  confideration 

whereof 


^mJif  B.  cot^enanted  io  pay  20  s.  down,  and  6^  a  year  to  At 
bis  belts  and  affigni,  and  tb  repair  die  gate  between  the  dofes. 
Adjudged  per  PoUexfen  and  Rokefby  only  in  court,  that  this  wsb 
a  good  grant  of  the  way,  and  not  a  covenant  only  for  the  enjoyment 
Trin.  3  W.  &  M.  C.  B*  3  Lev.  305.  Holmes  v.  S^er, 

[  106  ]  (S.  4)     Pafs.    Where  one  Thing  fliall  pafs  by  the 

Name  of  another,  as  Perquifiie. 

I.  npRESPASS/Sr  taking  of  hawksy  the  drfendant  pUaid 
*  ntkt  guilty^  and  was  found  guilty^  but  the  plaintiff  bgbre  tbi 
^ifijpafsfold  all  the  tries  in  we  wood  to  M  by  indenture^  with  free 
egreis  and  regre&,  &c.  and  by  the  indenture  it  was  agreed  that  N. 
Jhouldnot  cut  the  trees  before  Michaelmas^  within  which  time  the 
defendant  took  the  hawks^  and  entered  by  the  common  way,  to  the 
damage^  &c.  and  the  court  took  advice  quaere  legem.  It  feems 
to  me  that  the  vendee  has  no  property  in  the  trees  till  they  are  cut^ 
and  then  he  fhall  have  them  as  chatties,  but  they  are  parcel  of  the 
franktenement  as  lor^  as  they  grow,  and  dien  the  vendor  ihall  have 
adioh  of  trefpafs.     Br.  Trcfpais,  pi.  247.  cites  27  Aff.  29. 

2*  If  a  man'  feifed  of  a  manorj  unto  which  an  advowfon  it 
appendant  in  fee,  leafes  the  fime  manor  unto  a  ft)rangery^r^^jr;, 
or  for  the  life  of  anbtfaer  man,  and  the  church  becomes  void  during 
the  term^  and  the  year t  expire^  or  he  for  whofe  life  it  was,  dies  before 
the  fix  months  pe^Sy  and  before  the  lefTee  hadi  prefented ;  yet  the 
leflee  ihall  have  the  prefentment,  becaufe  he  is  to  have  the 
fiune  as  a  perquifite,  by  reafon  of  the  manor.  Perk.  S.  97.  cites 
4H«7.  II. 

^-    ^  -^  (T)     What  fhall  pafs  by  Grant  of  all  Lands  and 
Fo.  57.       Tfencments.  \or  by  either  of   thofe  Words ^  or  by 
'\  "'~^      otier  Words.\ 

Common  [  I.  T^  Y  thofe  woids  a  common  in  grofs  (hall  not  pafs.  20  Afll 
li  all  pafs  JD  g  Curia.    Contra  11  H.  6.  22.  b.  J 

ny  the  ^  "^ 

V  or(is>  all  laiidr  and  teneiftenti.    Bf.  Grants^  pi.  87.  cites  1 1  H.  6. 22. 

In  an  affile       f  2.  By  grant  of  all  his  lands  and  tenements  *  pafcuis  a 
of  pHfti^"  «w/i  ihall  not  pafs.     20  Aff.  9  Curia  ] 

!ui*  fix  oxen,  the  oUintifF  fliewed  for  citle  that  th<  defendant  had  granted  tommm  of  pafiwr^  to  fK 
I^-'  fur  fix  oxot  in  Jv.  m  fee,  and  that  W.  N.  granted  to  him,  the  plaintiil^  omma  temmnnta  futfM  fif 
f>  •/turasfuas  in  tht  Jam  viU^  and  becaufe  it  was  not  cx^rjftd  in  the  aJSgnmentf  therefore  the  jnftices 


com' 


infCiided  that  it  could  not  pais  by  the  wordi  [tenementa  pafcua  et  paftoras]  qusetv  inde;  for  tbt 
\  iaint'if  was  noofuitedy  by  rebfon  of  the  opinion.  Sec.    Br.  Grants,  pi.  70.  cites  so.  Aff.  9. 

)iY  grant  of  all  Us  lands  and  teheraents  in  D.  cdtmmn  (hall  pafs ;  for  the  writ  of  dower  (hall  be 
cictum  de  libero  tenemento  io  N.  and  (he  fliaU  maJce  her  demand  of  common,  therefore  commm 
. >  a  tenement ;  per  Newtou  and Candiftk.    Br.  Grants,  pL  143.  cites  z i  H.  6.  si..  S»  ?•  Br. 

Ur.uu«,  pi.  87.  dees  9  U.  7. 15.    ■       *  So  it  is  in  the  origin^,  and  feeni|  miiprinted. 

£.3.  By  iiidi^ words  zreverfan  fhall  pafs.  11  H.  6.  22.  b.  ] 
Mo.  36.  pi.       [  4«  By   grant   of  a   tenement  a  riverfion  (hall  pafi.  37  IL 

[5.  By 


(BtsxfiX^ 


ic6 


'    t  i'  ^7  ^^^^  words  a  ^ay  (hall  not  pafs,  iihleis  it  Be  a^ehdant 
to  any  of  the  lands.     1 1  H.  6.  22.  b.  ] 

[6.  If  a  qian  grants  to  another  all  his  lands  and  tenements  i  And. 2.49 
in  U.  a  reni'chdrge  which  he  has  there  &all  pafs.  Trin,  38  Br.Grants^ 
El.  B.  R.  faid  per  Popham  to  be  fo  adjudged,  ]  dt«  h'e. 

4.  4* 

f  7.  If  a  man  grants  to  another  all  his  lands  in  D.  houfes  will  a  And. 
)>ais ;    becaufe  the  houfe  is  built  upon  the  land,  and  cedit  folo.  '23.  s.c. 
Trin.  38  EL  B.  R*  agreed  between  Ewer  and  Haydon.  ]  ^c?^^* 

Rep.  87.  b» 
[  8.  If  a  man  isfitfid  of  a  houfe  in  L,  in  the  county  of  Oxford^  and  crc,  E. 

^certain  houfes  arid  iaha  in  the  teunty  of  Hertford^  andleafes  the  47^.  S.  C. 

houfes  in  Hertford^,  rendering  rent,  and  after  makes  his  will  in  ^^^j^con- 

this  manner,  /  devife  aUihat  my  houfe  in  L.  in  Oxford  to  y»  E.and  rra.  2  And* 

hii  *  heirs  J  and  aljo  ail  tbofe  my  lands^  paftures  end  meadows  in  W^  123.  and 

in  Hertford  to  him  and  his  heirs  for  ever ;  by  this  devife  the  rever-  ^^^  *^^^ 

fion  of  the  houfes  in  Hertford  (hall  pafs  by  the  word  [lands]  though  between  a 

be  has  made   mention  of  a  houfe  before  in  another  county,   and  gratit  and 

makes  particular  difference   between  land,  pafture  and  meadow.   e^*%\ 

Trin,  38  El.   B.  R.  47.  between  E\yer  and  Haydon,   adjudged,  p^^j.  s. 

Sec  before  contra.  ]  c— if 

he  had  de- 
^hdoH  his  lends  and  bad  not  fpoic  of  hit  houfe,  the  houfe  bad  paflbd.    Godb*  352.  S.  C* 

♦[107] 

[  g.  If  an   ahlfot  be  patron^  and  parfon^  and  th^re  is  »  vicar  By  grant  of 
tndfftvedy  and  he  grants  all  manors  fees  and  advowfons.-,  the  advow^  ^^'^  *^ 
(on  of  the  parfonages  does  not  j)afs  by  it  5  but  it  remains  in  the  abbot  ^Z'nvfL  ^ 
as  patron  and  parfon.     44  Au.  37  adjudged*  ]  "^  Hiaii  pafs, 

Sec,  Perk. 
S.  116.— —S.  P.  Br-  Gr^ts,  pi.  87.  cites  9  H.  7.  25. 

f  10.  But  the  ad'Oowfon  of  the  vicaridge  fliall  pafs  to  the  grantee 
by  the  laid  words.     44  Aff.  37.  adjudged.  ] 

£11.  And  the  tithes  of  the  parfonage  fhall  pafs  by  the  faid  grant, 
44  Ac   37.  adjudged.  ] 

[  12.  A  common  in  grofs  fliall  not  pafs  by  grant  oi  all  his  pajiures. 
26  AIT.  9.J 

[13.  If  a  man  leafes  a  manor  for  term  of  '^  crops  with  all  the  PerHaugh. 
denufrus  and  profits  whatfoever^  this  is  a  leafe  for  years  of  the  Jj*"  J*  ^^^^ 
manor.  33  E.  3.  Accompt.  1 30.  ]  f ,  '^'^^ 

Account  130*  and  3  Buls.  103.  Haughton  J*  cites  33  £.  3. 

14.  If  a  mdn  has  a  reverfion  in  fee  in   10  s.  rent^  ijfuing  out  of  S.  P.  and 
land  in  2>.  and  has  alfo  the  reverfion  in  fee  ofap  acre  of  land  tn  jevW^Br.  * 
the  fame  iown^  2md  he  grants  all  bis  land  and  tenements  in  D,  unto  Grants,  pL 
a  ftranger,  by  this  grant  the  reverfions  fliall  pafs.    Perk.  S.  1 14.  lo-  s.  c. 
cites  3+  H.  6.  6.  16  £.  3.  gr.  55-  38  E.  3.  36.  -^toi^;!:; 

oM  anvuiiy  in  the  fame  town,  it  (hall  not  pafs  by  fuch  grant,  8cc.    Pork.  S.  141* 

15.  If  a  man  has  land  in  leafe  for  yearsy  and  is  feifed  of  other 
Jamds  infety  and  makes  a  feoffment  of  them  bothy  and  livery  only  in 
tbefeejmple  kndy  the  lands  tor  years  ihall  not  pafs,  Br.  Grants, 
pi.  67.  cites  9  H.  7.  as, 

\ou  XIV.  K  16.  In 


•S.P.  per  *  i6.  In  Br.  Abr.  Tit  Gnmts»  |d,  155.  *6s  &idj  that  if  s  nun 
Brook.  Br.  grant  Omnia  terras  &  tenementa  fua  in  D.  a  Uafifor  jtan  flull  ♦ 
t]T^^^  not  pafe;  but  in  Bracbbridgb  and  Cook's  cafe  in  the  Com. 
H.'?.  15.  424-  ^^  cafe  in  Br.  ift  deiaed ;  and  'tis  there  refolved  that  a  grant 
•  For  thofe  of  all  his  lands  and  tenements  Ihall  make  the  intereft  for  years  tp 
Sen^dtJP^s-     Skin.  539,  540.  Trin.  6  W.  &  M. 

freehold  at  the  leaft— Br.  N.  C  pi.  301.  S.  P.— —  Birf  if  he  grants  mnn  fitmns  JuaSf  i  leaie 
for  yeart  (hall  pafs ;  for  of  this  an  eje^roent  lies,  and  by  tliis  he  fliall  recover  the  terre^  aM 
therefare  it  is  a  eood  word  of  grant.  Br.  Grants,  pL  15c.  cites  7  E.  6.  Br.  N.  C  96.  pi.  458. 
cites  S.  C.  and  t  37  ti.  &«-— Br.  Done,  &c  pi.  41.  cues  f  S.  C.—- ^-S.  C.  cited  Arg.  i 

BulS.  JOQW 

By  name  of  17*  A  grant  was  per  nomen  meffuagii  Jivi  tenemiutii  per  % 
imft  or  /«.  jiiftices,  the  gardin  does  not  pafs,  but  if  it  had  been  it  temmmiiy  it 
i^Tf^ol^  would  be  otherwife ;  i  Juft.  held  the  contrary,  and  one  held  that  it 
Lad  may  pafied  by  the  name  of  the  raeflfua^,  with  an  avorment  thatt  they 
/4//>  though  faav^  been  occufued  together,  rafeh.  3  Eiiz.  Mo.  24.  pi.  8a. 
?^r"    Anon. 

diftance  flmm  the  boufe>  or  in  another  viU,  or  parflh.  Pifch.  1658.  B,  R.  a  Sid.  76.  Mmrel  ▼• 
Lord  Brook. 

f  108  1  r8«  In  I  Leon.  98,  99.  'tis  held  by  Po[^am,  that  if  a  man  be 
tenara  by  ilegity  arjfatutij  of  lands  in  D.  and,  not  having  other  kthds 
iherej  grants  all  his  lands  in  D*  The  intereft,  which  he  has  as 
tenant  Dy  eleeit  or  ftatute,  (hall  pafs  by  the  word  [land.]  Trim  6 
W.  &  M.  B.  jEL  Skin.  539.  Jerman  v.  Orchard. 
tg*  Ridditm  eft  tenementum.    D.  ao6.  pl«  8. 


(U)  What  (hall  pafs  by  gmeral  Words. 

[  X.  T>  Y  grant  di  omnihus  aver  its  fuis^  Jeer  (hall  not  pa&     tS 
-*-'  £.  4.  14.  b.  ] 
Crt>.  E.        '   [2.  If  a  parfon  by  indenture  leafes  his  glebe  with  all  profits  and 
y\n^^^     commodities  to  the   fame  belonging,  habendum  for    95    years 
Hynde.—     TendrtHg  fi  mucb  rent  for  all  exaStions  aitd  demands  wkfltjfoiver  t§ 
II  Rep.  13,  thefaid  re^oryfor  the  clofe  aforefaid  belongings  yet  this  (hall  not  pais 
b.  Mo.  47.   ij^g  fifjr^gg  ^f  ^jjg  i3nj .  for  the  leflfee  fliall  not  have  the  land  dif* 
*^"^^^^        charged  of  tithes,  but  fliall  pay  them  to  the  parfon ;  becaufe  it  is 
due  to  the  parfon  of  common  right,  and  fo  fliall  not  pafs  by 
general  wor^.    M.  31  and  32  £1.  B.  R.  per  Curiam  agreed  be- 
tween Portms  and  Hynde.  ] 

3*  If  an  advowfoih^  appropriated  to  an-  abbot^  and  a  vicar  is  em^ 
Jawedj  and  the  £bot  t^erwards  grants  the  ehurcb  and  advowfkm^ 
this  paifes  only  the  advofon  of  the  parfonaee,  but  hot  the  ad- 
vowfon  of  the  vicarage.  Br.  Judgment,  pT.  138.  cites  16  £.  3« 
per  Pulton  and  others  and  Fiizh.  dt.  Grant^  pi.  56.  17  £.  3. 
ibid,  but  adds  a  quxre. 

4.  If  a  man  gare  hcoAbefore  the  fte^te  rf  quia  emptores  terranim, 

aiKl  after  time  of  memory  to  one  to  bold  bjfeaky  and  3d.  tro  omm-- 

bms  firvieiisy  exqitionibus  i^  denumdisy  this  Jball  excufe  a  nno  for  mm 

mlienattQn^  heriot  ctj/lom^  and  fuch  like,  which  were  due  before  and 

<•      *  be 


^tma^  io3 

be  k  spod  bar  in  ah  avowry;  per  Cur.  and  per  Strdilge  it  (hall  C9C^ 
cufe  '9l  relie/i  contra  Skrene^  becaufe  *tis  incident,  quaere*  Br« 
Baire^  jpl.  i8w  cites  14  H*  6.  2^ 

5*  It  a  man  gives  all  his  maaimints^  all  charters,  releafes,  sand 
od^  evidences  pais ;  and  if  a  roan  gives  all  his  Jeidsy  thereby  all 
charters,  relets,  and  letters  cf  attorney  pa&  Br.  Grants^  pL 
13.  cites  35  H.  6.  37.  per  Wangv 

6.  If  a  man  grants  unto  me  comfmn  tf  pafiurt  for  xo  ktne  in  SutiffMt^ 
bis  lands  infuch  a  town  \  yet  I  ihall  not  have  common  but  in  his  ^^  ^^^ 
land  ansmonabli  in  the  £ime  town,  and  yet  the  grant  is  general  in  granted 
his  lands  in  the  fitme  town  ^  but  the  reafon  is  becaufe  he  does  not  ume  mt  fir 
grant  but  only  common  of  pafture,  and  for  cattle  certain  and  com-  jfj^rih^ 
monable ;  fo  as  the  grant  AiaU  not  4xUnd  iut  untc  paftun  lands.  ^  have 
.Perk»  S»  Io8*  common 

for  brj^S, 

^c,  A4fo  if  comnnoh  of  pafture  'ht  gtantdd  imto  me  for  my  cattle>  I  iball  t\gt  coBiman  but  wiCb 
uuUe  comamnabU  ;  for  a  grant  (hall  bave  a  rc<4omi>U  conjlruiiim,  &c.    Perk.  S*  loS* 

7.  A  predeceilbr  of  a  bifliop  made  a  leafe  to  B.  of  his  manor^ 
boufiy  and  ihe/citg  tbenofy  and  of -certain  particular  cbfes  and  de» 
mgius  by  particular  nanus  (and  of  all  otbif  bis  lands  and  dimefms) 
and  the  queftion  was,  whether  an  ancient  park  and  co^bold  land 
ihould  pals  ?  but  it  was  held  per  Cur.  that  neither  of  them  jMifled 
by  tfaofe  latter  general  words ;  for  that  neither  the  park,  nor  yet 

the  copyhold  could  be  intended  to  be  demefhes,  and  that  in  fuch   n 
cafes  a  grant  (hall  not  be  conftrued  by  any  violent  conftrudion» 
but  according  to  the  intention  of  law.     Hill.  I  Buls,  lOO  Arg* 
cites  18  £liz«  2.  Lord  North  v.  Bifhop  of  Ely. 

8.  A.  granted  'onrnts  arbons  fuasy  fruit  trees  do  not  paist 
Hard.  309. 

9«  A.- by  conveyance  executed  in  his  life-time  yi///r^  all  His 
lands  in  the  counties  of  B.  C.  and  D.  (mentioning  tliem  all  par- 
ticularly) to  the  ufe  of  btmfelf  for  lifty  remainder  to  bis  ijfuey  if  be  .  - 
ihould  happen  to  have  any,  in  tail,  and  then  appointed  the  lands  in  L  ^^9  J 
D.  to  his  nephew  H.  ana  the  lands  in  B.  and  C.  to  his  nephew  L. 
In  the  enumeration  of  the  particulars  of  the  lands  in  B«  and  C.  in 
this  after  part  of  the  deed,  limiting  them  to  L.  zfarm  or  manor  of 
about  60 /•  per  atmum  was  omitted ;  but  afier  the  limitation  of  die 
land  to  his  nephew  H.  diere  were  added  thefe  eeneral  words; 
and  all  otber  7ny  ma/^orsy  landsy  and  temmentSy  woereof  no  ufe  is 
already  limitedy  the  fame  Jball  be  unto  the  uf^  of  ny  n^bew  iC  &c« 
A*  died  without  iflue ;  by  which  means  H.  and  L.  were  his  heirs 
at  law.  The  queftion  was,  who  (bould  have  the  onutted  farmi 
whedier  H.  by  virtue  of  the  general  words^  or  L.  by  reafen  of  the 
words,  whereof  no  ufe  has  been  alreaify  limited?  For  the  ufe  of  this 
very  hrm  was  limited  to  A.  and  his  ilTue,  though  not  enumerated 
in  the  limitation  to  L.  befides  the  fcrivener,  that  drew  the  fetttle- 
ment,  fworc,  that  A.'s  intention  and  inftrudions  were  to  fettle  it 
on  L.  and  the  not  doing  it  was  purely  an  omiilion  of  the  clerk ; 
and  therefore  it  was  prayed  to  fupply  that  dckSty  efpecially  as  it 
was  the  cafe  of  an  heir  a^t  law ;  but  the  Lord  Chancellor,  upon  the 
whole  matter)  did  not  think  fit  to  decree  it  for  one  or  other  of 

K  2  them, 


109  <!5tantg* 

them,  but  left  the  land  in  qucftion,  to  defcend  equally  between 
the  2  nephews.  Hill.  1681.  Vern.  37.  Lee  v.  Sir  Robert  Hen- 
ley &  al. 
And  there-  jq.  One  fetfed  of  the  manor  if  Catefmarjh  in  fee^  and  of  other 
conftrucd  ^^^  in  fee  in  Catefmarfh,  and  alfo  of  a  term  for  jean  in  (Jatef- 
it,  that  '  marfli,  conveys  the  manor  by  fpecial  name,  and  the  other  fee 
nothing  fimple  lands  by  fpecial  name;  and  then  came  thefe  general  words, 
Skt^what*^^  tfnrf  all  other  his  lands  and  tenements  whatjoever  in  Catefmarjh  \  and 
the  hfiir  the  queftion  was,  whether  the  leafe  for  years  pafled  ;  and  upon  this 
ihcmld  the  Court  was  divided ;  Croke  and  Williams  J.  were  of  opinion, 
I^wofd '^  that  the  term  did  net  pafs;  Yelverton  J.  and  Fleming  Ch.  J.  held 
€Xieutwi\a^  it  did  pafs.  In  that  cafe  it  was  adjudged  afterwards,  that  by  thofc 
been  in  words  the  term  did  not  pafs ;  for  there  the  habendum  was  to  the 
'bin from  ^'•^^^^^  ^«^  *"  ^^^^^'  Skin.  539.  6  W.  &  M.  B.  R.  cited  in 
that wfe™  cafe  of  JfiRMAN  V.  ORCHARD,  as  the  Cafe  of  Edwards  and 
that  the       Dei/Von,  reported  by  Serjeant  Moor,  p*  832, 

v^ords  fall 

his  lands  and  tenements]  bad  coaveyed  the  Cei-m.    Trin.  6  W.  &  M.  B.  R.  Slciii*  539.  cited  in , 

cafe  of  Jerman  aad  Orchard. 


(W)   Pafs.     What  will  pafs  by  the  word  (Bona) 

only. 

PerfinaUe-    J,  "DON A  include  all  chattels^  as  well  real  as  perfonaL    Co. 

f/.«areas  -D  Litt  I18.  b.  . 

well  m- 

eluded  within  this  word  (goods)  in  an  aS  of  ParfiTment,  a<;  goods  in  poIfeiTion.   ra  Rep.  2*  Pafcb.  4 

Jac.  in  the  Exchequer  Chamber,  Ford  &  Sheldon's  cafe. 

^\  ^?"^'         ^*  ^f  '*^*  ^^^  ^^'^^  ^M«fr  in  common^  and  have  other  goods  feve* 

I.  cf  *        ^^^h^  ^^^  S*^^  ^^  ^^  omnia  bona  fua;  it  pafTes  all  their  goods, 

which  they  have  in  common,  and  all  their  goods  which  they  have 

feverally ;  per  Newton  Ch.  J.  quod  nuUus  negavit.     Br,  Done, 

&c.  pi.  il.  cites  19  H.  6.  4. 

Br.  Done,         2*  Omnia  bona  fua  will  not  pafs  a  leafe  for  yeacs,  nor  would  it 

dtcs  s  ci-  P*^*  *  ward\  for  bona  are  goods  moveable^  alive  or  dead^  but  not  chat- 

A  term  for   ^^^^  9  ^nd  it  feems,  that  the  next  prefentation  to  a  church,  unica  vice 

years  will      is  a  cbattd,  and  not  goods.    Br.  Grants,  pL  51.  cites  4  £.  6. 

pafs  by  a 

ikvifc  of  all  \\\^  goodsf  but  not  by  9.giMt  of  all  his  goods*  Cro.  E.  3S6.  Portmau  v.  Willis.*  a 
term  is  taken  in  7  H.  4.  6.  h.  to  be  within  the  word  (goods}  and  an  executor  may  have  action 
on  theftatute  of  goods  carried  away  in  vita  teflatons,  per  Warbutton  J.  a  Brownl.  131.  in  cafe  of 
Petto  V.  Chccy. 

In  the  fpiritual  court,  where  legacies  are  demandabIc»bona  &  cat^lla  are  taken  for  aU  ocie« 
and  feethe^r/.  of  Marlb.  giving  an  a£lion  to  the  fucceflbr,  <td  rrprtenda  bona  prttdfce^cris  i  yet  aa 
ejeS.  cufiod,  has  been  maintained  thereupon ;  fo  alfo  upon  the  itatute  <k  bonis  afportatn,  &c.  the 
fame  has  been  refolved  *;  and  where  adminiflralion  is  granted,  it  is  only  omnium  bonorum  with- 
out fpeaking  of  chattels,  yet  has  the  adminiflrator  intereft  in  leafes,  as  well  as  moveables.  So 
the  llatute  Heprtrrog.  rrgis  mentioning  only  forfeiture  de  catallii  is  extended  to  moveables.  So  in 
the' writ  of  aflife,  de  catallis  qux  in  eo  capta  fuerint,  and  in  the  writ  of  execution  on  a  ftatote^ 
there  is  on]fy  the  word  catalU,  and  not  bona;  moft  of  which  {latutes  and  writs  were  coAfidered 
in  Portman's  cafe;  but  appear  not  to  have  been  confidered  in  the  cafe  in  K.  6.  time  when 
the  contrary  was  hel^t  and  in  the  cafe  reported  Kehv.  35*  a.  13  H.  7.  it  feems  that  kema^ 
94italU  were  taken  z,%  J-jn'^himKAu    'J^'entw*  Oif.  Executors  i^y  254* 

»[iio]       ' 

4.  By 


0tanttf»  no 

'  4*  By  grant  of  all  goods,  appanl  will  not  pais.  Arg«  Oodb«. 
398.  cites  3  Rep.  81. 

5.  The  queftion  in  chancery  was,  whether  flate  pafled  by  die 
name  of  goods ;  and  it  was  decreed  to  be  goods.  'Toth.  133.  cites 
Mich.  15  Car.  Turner  v*  Williams. 

9k  The  father  in  confideration  of  marriage  of  A.  his  (on  with 
B.  and  of  a  confiderable  portion,  covenanted  to  fettle  and  affign  to 
A.  fuch  lands,  and  leave  to  him  all  fucb  goods^  as  be  flnuid  be 
poffejfed  ef  at  the  time  rf  bis  death.  I'he  father  leaves  a  legacy  of 
30A  ,co  a  daughter,  and  other  fpecifick  legacies  by  his  will,  and 
makes  A.  executor ;  A.  took  no  notice  of  the  will,  nor  proved  it. 
Decreed  A.  to  account  for  what  came  to  his  hands  after  the 
father's  death,  and  which  is  not  included  in  tbe  articles^  and  if  he 
has  fufficient  aiTets  unadminiftred  (and  beyond  what  js  included  in 
the  articles)  at  the  time  of  the  bill  exhibited,  then  to  pay  the  30  U 
with  damages,  fince  the  bill  brought,  and  to  deliver  the  fpecifick 
^gades,  and  pay  her  full  cofls,  which  £be  (ball  fwear  to  be  at» 
Fin.  R«  125.  Mich.  26  Car.  2.  Mablety  v.  Baker. 

7.  Money  will  pafs  by  the  name  of  Dona,  though  it  may  not  be 
demanded  by  fuch  name.    2  Show.  1 33.  Anon.— And  money  is 

foods,  within  the  ftatute  of  i  >R.  3.  3.  for  feizicig  felons  goods, 
Laym.  414.  0(bom  v»  Wandell. 


(X)  What  fhall  pafs  by  Grant  of  all  Goods  and 
<     Chattels,  \or  Goods  or  Chattels  J] 

\u  T  F  A.  B.  grants  omnia  bona  fua,  the  frees  growing  Ihall 
^  not  pafe.  18  E.  4.  16.] 

[  2.  Otberwife  j^the  trees  virere  ru/  at  the  time  of  the  grant.   iS 
E.  4.  16.  ] 

[3.  If  a  man  grants  all  his  goods  and  chattels,  an  obligatim  The  Court 
ijf  which  J.  S*  is  bound  to  him,  fhall  pafs  by  this,  that  is  to  fay,  tbe  ^^?^ 

ercbmentj  though  the  debt  be  a  cbofe  en  aSfion^  which  cannot  pafs.  uia"by  a 
.  26  H.  8.  5.  3.  per  Fitz.  ]  gift  of  aU 

•  his  goods 


aod  chattels  a  bond  would  pafs.  4  Mod.  157.  Cook  v.  Bofingcr.*— D.  5.  K— 8  »Rep.  j^; 
Caly*s  cafe,  contra.— that  is  the  paper  and  wax  will  pafs.  Ai^g.  Litt.  R.  87.  cites  D.  5.— By 
the  word  (bona)  all  chattels  real  and  perfonal  pafs,  and  in  a  grant  by  the  King,  thefe  words 
carry  a  cbofc  en  a£lion.  per  Walters  Ch.  B.  Litt.  R.  87.— Coke  Ch.  J.  feemed  contra.  Roll. 
R«  7.  in  cafe  of  Cullam  v.  Sherman. -«-*Goldlb.  114*  pi.  7*  S.  P.  but  no  refolution..  Adams  v« 
Oglethorp.— By  a  gift  of  goods  and  chattels,  charten  do  not  pafs.  Br.  Charters  de  terre.  pU 
70.  cites  22  £.  4*  i2.«— -2  Inil.  i52.-*»— D.  <.  b.  Marg.  cites  Kelfet  v.  Niclwlfon.'  ■  In  as 
much  as  the  debt  included  and  written  00  it  is  the  principal,  the  words  of  the  grant  ou^^ht  to 
comprehend  the  name  of  the  principal.  B*st  if  I  grant  all  my  goods  and  chattels  in  fuch  a  Bom 
to  J.  S.  and  in  tins  box  arc  bondi,  there  the  bonds  pafs,  by  reafon  of  thcfptcial  rtfcrencc  by  tbe  grant 
cxprelied,  quod  Curia  concept.    Yelv.  68.  Channel  v.  Robotbam. 

[  4*  If  A  man  grants  omnia  bona  &  catalla«  charters  do  not  pa&.  ^  ^fv-  33- 

IXme,  fcc.  pL  47.  cites  Done  Sn  Fitz*  6,^-^mm^'dced  of  entail  does  not  pafs  by  gift  of  all  goods  and 
*  cl  aUcU ;  for  it  i$  inheritauce,  as  the  land  is,  and  of  tbe  nature  of  the  land,  and  ihall  go  to  the 
heir.    Br.  Charters  dc  terre,  &c«  pi.  53.  cites  4  H.  7.  xo.»— i*Bi.  Grants  pi.  84.  cites  S.  C.   per 
F^ixfa  and  Uuifey* 

K3  [S.  So, 


•m 


H.i. 


pais. 


^  S(s  by  iuch  grant  a  cb^  ftaUi  wiib  cktnim  doet  wok 
2%.  ] 

[  *  6.  If  a  man  grants  hanafua  (and  ion  iu$fiq  mmm)  yet  all 
goods  ihall  pais  by  it.    ai  £•  4.  47.  J  ^ 

Thefo  [  7^  If  a  man  grants  omnia  bona  &  catsdla /Sui  a  tirmfirjfart 

for  yean,  t  Bi^.  296.  9»neT«  Gnibham.  %  Brown!,  i^i*  Peto  y*  Cliety«       *An  hM 

terelle  termioi  will  pafs  bgr  grant  of  omoia  bona  Ic  cafialla  m  a^^SafuA*  Cro.  J.  6o«  Saftn  v% 
Adams.  Mo.  i^  Portnaao  v.  Willis.  U  there  are  no  other  circumflaaces  to  gBide  the 
intent  otherwife.— A  ka^for  ytan  to  A.  to  be(in  afitr  the  txpratim  of  a  kafe  y$ade  to  Ik  win  pafs 
bj  foch  granty  though  tlie  words  were  omnia  ttoK  bona  tt  catatla  ifp^  3  tcki$t*  CtAct  t^ 
Oliver* 

PU  c.  4i9,  [  8.  If  a  man  grants  omnia  bona  &  catalla  fua,  the.  Foods  xubUh 
brSgc'T**"  *'  ^^^  ^^  exicutor^  ihall  pais  as  well  as  his  proper  goods.  P.  i  Ja* 
^afe.^  B.  I.  between  Sheldon  and  BHley  adjudged  ;  the  which  intratur^ 
Koy.  106.    p.  ^  El.  Rot.  125.  20  H.  7.  Kell.  64.  b.  pcr  Frowick.  ] 

Dalbyv.  ^  <  #  ^        « 

Spooner,  aooordingly  eiees  10 E. 4. 1.  le  H*  6.  ^■■— 4  Le.  2a  contta.  3  Bols.  S.  centra.  Br* 
I>09ey  Ice.  pi.  47.  contra,  that  the  gtods  of  tin  iefiator  do  not  pais ;  yet  he  ihaU  have  irefpafs,  thai 
bona  ic  catalU  fna  cepit,  of  his  own  pofleiUon>  cites  10  E.  4.  i«— Br.  Grants,  pi.  96.  cites  S.C. 
a^cordin^  per  2)anb]r  and  Moyle. 


[  9v  If  sui  Mdmmiftratrix  tahs  barofiy^ttA  the  barm  grauH  omnia, 
bona  &  catalla  fua^  and  it  is  txprojjtd  in  tho  dud^  tbrnt  be  givis  0 
borfif  in  tbi  name  offeijin  of  the  goods,  whicb  borfe  fs  paral  of 
tbi  goods  of  tbe  intejtate^  as  is  found  in  a  fpecial  verdi£l,  it  ieems 
tbe  gpbds  of  the  inteitate  (hall  pafs  by  this  grant*  Dobitatur^ 
iTrim  8  Car.  B.  R.  between  Rowp  and  BarkUyy  upon  fpecial  ver- 
did.  Intratur  Trin.  7  Car.  Rot.  497,  or  498.  See  ax  H.  7. 
29.  b.  of  an  arbitrament.  ] 

f  10;  By  a  grant  of  all  his  chattels,  a  form  in  extent^  upon  a 

fiatuU  mercbant  (hall  pafs }  for  it  is  but  a  chattel.     1 1  H.  6.  7.  b.  1 

•  8.C.cited       IX.  The  abbot  and  covent  of  D.  granted  a  ront^cbarge  by  D. 

Arg.4U.  fcrfour  yearsy  witb  clasife  of  dtflrefs^  znd  the  erantee  granted  over 

^^^  Ae  fione  rent^  which  was  granted  to  him  to  VV.  N.  by  theie  words,, 

omnia  bona  k  cataDa  fua  tarn  viva  quam  mortua,  and  it  was  beld^ 

Aat  tbe  iatd  rent  which  was  a  cbatui^  might  paft  by  theie  wonls^ 

with  attornment  of  the  tenant^  wcU  enough,  quod  nota.^  Br* 

Grants,  pi.  62.  cites  *  39  Hi,  6. 35. 

12.  If  a  man  bails  goods^  and  the  bailee  gives  <>mnia  bona  & 
catalla  fua,  tbe  goods  batted  do  not  pafs.  Br.  Done,  &c.  pi.  47*  cites 
10  £.  4*  I. 
DatSi^U  13,  Per  Dyer,  if  a  man  has  a  leafe  for  years  of  a  houfe,  and 
I>.*i6i»b.  ZP^^  ^  bis  goods  and  chattels  bcin^  in  the  fame  houie ;  as  wdl 
bU  17.  *  uie  leafe  if  tbe  boufe  as  die  goods  widiin  it^  pafe  by  fuch  grant. 
Marg.  dM  Pafch.  24  £ltz«  3  Le,  19. 

3  J*c-  B.  B. 
Titzwiiliastt^  cafe. 

^  14.  Lejie  fer  years  of  tbe  pawnage  of  tbe  pari  of  H.  grants  all 
his  goods  and  cbattels  moveable  and  immoveable  witbin  tbe  jaid  park 
It  was  held  by  Wefton  and  D^  jnfHces,  that  the  leafe  of  the 
pwnatt  pafietb  by  thc^  WOro^    3  Le^  19*  jpl-  4^*  ^^'^^  ^4 


^15!  Bona  &  cataQa  do  nqt  eastend  to  rights  or  chtfes  #» 
o^Mn;  for  fuch  things  only,  which  are  commonly  underftoodn 
ihall  pais  by  fuch  words ;  by  grant  of  goods,  chattels  real  will 
not  fa& ;  for  when  men  (peak  of  geoJsj  houfeholdftuft,  money  and 
inch  peifonal  things  only  are  imderftood.  So  a  man  cannot  bq 
£ud  tt>  have  a  chattel,  but  where  he  is  poflbiTed  of  it.  So  that  by^ 
grant  of  bona  &  csitalla  by  the  king,  a  prefentation  to  a  church  pf  a. 
perfon  outlawed  will  not  pafs ;  for  this  intereft  is  but  a  jus  prefen- 
tandi ;  per  Anderfon ;  but  per  Periam  J.  this  intereft  is  a  chattel  s 
adjornatur.  Le.  202.  The  Queen  v.  Archbiibop  of  Canters- 
bury,  Fane  and  Hudibn. 

i6.  By  the  grant  of  omnia  bona  &  catalla  d^s  do  not  p9)&.  f  1 12  1 

ArfrOw.94.  Ha^ksnor 

howub  will  not  pa($by  thofe  words.    Br.  Bone,  &c.  pL  39.  cites  21  H*  8»  4*  per  Elliot.  Quod 
nan  negatuiv  '  v^gjy  2cc.  which  are  fera  naturae,  and  are  m»^  tamtjir  pUafurg^  fhail  not 

pjiis  per  £lyoc»    Br.  Grants,  pi*  142.  cites  la  H*  S.  4. 

17.  Devife  of  all  hi^  moveable  goods  and  chattels  extends  not  to  ^'^and 
debts,  which  zicjura^  as  bonds,    Ja  225.  Sparkes  v.  Benne.  ^'^  L^%y 

thofe  words*    Sid.  i4t«  Jo«  i^S> 

t8.  Fijb  cannot  be  called  bona  Sc  catalla,  unlefs  they  are  in 
irunksy  diough  they  are  in  a  clofe  paid ;  but  he  may  call  tbeud 
pilces  fuos,    6  Mod.  183.    The  Queen  v.  Steer. 

(X.  2)  Where  a  Grant  is  inefFedual  to  pafs  the 
Eftatc  6f c.  intended,  it  fliall  pafs  another  Eftate, 


J*     A  Termor^  fuppofing  hiinfelf  to  be  feifed  of  a  freehold, 
•^^  the  land  to  J*  o.  for  Ufcy  but  no  livery  was  made. 


grants 

The 
tcrni  paffcs.  For  jb  EUz.  D/227.  is,  that  .a  termor  devifed  the 
land  to  one  for  his  life,  and  the  term  pafTed.  So  here.  But  Popham 
£iid,  if  there  had  been  in  the  deed  a  letter  of  attorney  to  make  Isvery^ 
it  would  perhaps  have  been  otherwife ;  for  tlien  the  grantor's  intent 
would  have  appeared  to  have  paiTed  a  freehdd,  ana  not  the  te|m 
only.  Mich.  39  &  40  £liz.  B.  R.  Cro«  £.  585^  Buckler  v« 
Hardy. 


(X»  3)  Uncertain*     How  much  (hall  pafs. 

f  • .  I F  a  man  grants  to  another  a  common  infra  motas  &  bundas  of 
*  the  villofD*  zx\iipart  of  the  vill  is  Jeveral^  and  part  wqfi 
land  and  commoHj  he  fliall  have  common  in  the  common  land9  but 
not  in  the  feveral.    Br.  Grants,  pi.  125.  cites  14  AIT.  p.  22. 

a*  A.  was  feijid  if  land  in  D.  and  by  deed  fliewn  in  evidence 
eare  and  granted  eighteen  acres  of  land,  parcel  of  the  tenements 
fimdctan  cmnmon  of  pajiure^  in  all  his  landj  habendum  6c  tenendum 
t9  him  and  bis  beirSj  tic.  by  which  the  plaintiff  made  title  to  com- 
mon of  pafture  in  gro(s  in  U.  and  made  plaint  to  common  in  200 

K  4  acres 


[M3] 


XI2  ^rantiBt. 

apres  of  lands,  widi  all  manner  of  beafts,  and  'twas  not  gxpreffU  in 
the  deed^  in  what  vill  the  common  Jhti  II  be  takeny  nor  in  what  tenement^ 
nor  with  what  number  of  bea/isy  it  fhall  ,be  intended,  that  he  (ball 
have  common  in  all  the  other  lands  of  the  grantor  in  the  fame  vil} 
where  the  other  land  was  given,  and  with  beafts  without  number  i 
quod  minim,  that  he  may 'grant  it  over;  and  the  plaintiff  re- 
covered  by  award,  quod  nota*    Bn   Grants,   pi.   78.  cites  36 

3*  A*  grants  a  rent  of  5  /,  •#.«  5.  out  of  certain  land,^r  his  life% 
and  after  the  death  of  C.  10  L  to  B.for  his  life.  C.  djes;  B.  (hall 
}iave  15/.  during  his  life;  for  A.  ought  to  haye  added  an  exceptioa 
.after  the  death  of  C.  Jenic.  272.  pi.  90. 

4.  If  a  man  binds  himfelf  to  give  another  fix  cows  and  h^rfes^  it 
mi^ft  be^A-  of  each^  2SiA  it  {hall  be  taken  feverally,  as  ftrongeft 
againft  the  erantor;  per  Curiam.  Mich.  12  W.  3.  12  Mod.  421* 
In  cafe  of  Hammond  v.  Ouden. 

5.  It  was  agreed  bv  marriage  articles,  th^  in  coi^Hdei^atipn  of  a 
provifion  for  the  wife  made  by  the  intended  hufband^  £he  JbouU 
have  no  claim  out  of  his  real  or  perfonal  ejiatey  provided  that  this 
Jhould  not  extend  to  all  or  any  of  the  houfehold  goods  or  utenfilsy  or 
houfehold fluffy  ^c.  of  the  fend  hufband  at  the  time  ofdeathy  alt  which 
file  was  to  receive  and  enjoy.  Ld.  Ch.  King  faid,  that  where 
the  meaning  is  uncertain,  the  fafeft  way  is  to  follo^^  the  letter  | 
and  that  as  ooth  words  and  letter  extend  to  all  houfehold  goods, 
and  the  intention  not  appearing  odierwife,  and  it  being  in  favour 
of  a  wife,  he  would  take  the  meaning  as  large  as  the  words,  and 
fo  decreed  her^  not  only  the  goods  in  the  houfe  jn  London,  in 
which  he  dwelt,  but  alfo  a  very  great  number  of  beds,  fheets,  and 
other  furniture  in  proportion  for  a  great  number  of  feamen, 
invalids^  in  an  hofpital  at  Gofport,  ufed  by  the  government.  But 
on  appeal,  this  decree  was  reverfed  in  the  Houfe  of  Lords.  ^ 
Wms's  Rep.  302.  Mich.  1725.  and  Feb.  I7?6,  Pratt  v. 
Jackfon.      '  ^ 

(X.  4)  Pais.    What  Eftate  or  Thing  not  contained 

in  the  Premijfes, 

^.  A  Granted  to  B.  divers  loads  of  efiovers  out  of  his  wood  ofe* 
-^  ?  D.  to  be  burnt  in  his  houfe  of  S.  and  that  B*  and  bis 
heirs  may  take  the  efiovers  out  of  the  faid  wood,  at  certain  times  <^ 
the  year,  and  adjudged,  that  this  is  an  eftate  only  for  life  of  the 
grantee,  becaufe  the  word  heir  is  not  in  the  grant,  though  'ris  in 
|he  fequel  of  the  deed.  D.  253.  pi.  too.  Marg.  cites  it  as  hekt 
per  Anderfbn  Ch.  J.  Ld.  Paget's  cafe. 


fYjWhat 


(Y)  What  Thing  fhall  pafs  by  the  Grant  of  other 

Parcels^ 


fion  of  the  land  (b  leafed  for  life  fhall  pafs;  for  it  is  'parcel  of  the  la  the 
manor.    Micb.    15  Ja.  B.  R.  between  JSdA'/  and  Palmer^     Per  owner  of 
Bought^.    a6  AfC  55- adjudged.  ]  ^he^T* 

be  coald  aoc  ha^  che  rents  and  fervlces  $  fo  that  1/  mufi  ht  txthir  a  revtrjwt  in  gr^Sf.  divided  from 
the  manor^  m-  tljt.  ^vrt  of  tBt  manor:  cbac  it  ihould  be  a  reverfioQ  in  groi'Sf  divided  frum  che 
manor,  has  no  colour  of  reafon  ;  for  when  a  man  x^  feifed  of  a  manor  and  demefnes  in  polTefllion^ 
and  makes  a  leafe  for  life,  and  parts  with  the  poffe(!ion  of  what  he  fo  leafes>  in  lieu  of  th» 
poffe^on  h*  has  the  reverfion  and  fer  vices,  which  are  annexed  to  the  cnaaor  and  part  of  it,  and 
the  Fe?erfion  and  fervices  naturally  foUow  che  rigtic  and  nature  of  che  land.  Pig.  ql 
Recor.  44, 45, 

[  i.  So  it  feems  hy  cmtmm  recovery  ef  the  manor  the  revtrjion  It  fccms 
of  Ae  leafe  fo  leafed  Qiall  pafs.     For  it  may  be  fo  demanded  by  a  "^^^"^^J^ 
precipe  of  the  manor.    Mich.  15  Ja.  B.  R.  between  Boxe  and  Co.  Lite 
Palmer  \  upon  evidence  this  W4S  a  doubt,  of  which  the  Court  would  325*  a-  that 
not  give  any  opinion.  ]  -    J;  «^^  «^,^ 

or  for  life,  of  i  manor,  txccpting  atrf  fart^  there  oushc  to  he  ftvfral  wrtis  of  ptarctpcm  Becjuife 
the  frankteuement  is  fevcraL 

f  3.  If  a  bijbop  leafes  parcel  of  the  demefnes  of  a  manor  for  life  not  \  1 1 4, 1 
warrantable  by  thejtatute  ef  1  Elixn  of  bifliops,  and  after  leaks  the  "^ 

manor  to  another  for  life^  the  faid  parcel  fo  before  leafed  for  life 
will  pais  with  attornment  of  the  firft  lefTee  *,  for  the  faid  leaie  does 
not  make  any  difconti nuance,  but  the  reverfton  of  it  continues  par^ 
eel  of  the  manor.  P,  1  Car.  B.  R.  between  Walter  and  Jackfon 
per  Curiam,  adjudged  in  writ  of  error  upon  fuch  judgment  in 
bank,  and  then  was  faid  by  Juilice  Barklcy,  that  it  was  fo  re->  . 
ibived  in  bank  in  this  cafe,  ] 

[  4.  If  tenant  in  tail  of  a  manor  leafes  parcel  of  the  demefnes  for  t  — ^><*— » 
i5j&,  not  warraniable  by  the  32  H.  8.  and  after  leafes  for  life  or  con^  Fo.  59. 
veyt  the  manor  in  fee  to  another,  and  lejfee  attornsy  yet  the  rever^ 
fim  ihall  not  pafs  oy  this  gr^t  of  the  manor,  becaufe  by  the  leafe 
for  life  of  the  faid  parcel,  this  was  a  difcontinuance  of  this  parcel^ 
and  fo  the  reverdon  no  parcel  of  the  manor.  P.  11  Car.  B.  R. 
between  Walter  and  Jackfon,  per  Juftice  Barkley,  in  a  writ  of 
error  upon  a  judgment  in  b^nk,  and  then  iaid  by  Barkley,  that  it 
was  fo  agreed  in  B.  ii^  this  cafe.  ] 

J  5.  If  a  man  leafis  land  for  life,  excepting  the  trees  there  growings  Bm  trees » 
after  he  grants  the  reverfion  to  another,  the  trees  {hall  pafs  as  ^^^^ ""«  "• 
well  as  the  land ;  for  the  trees  are  annexed  to  the  reverfion.   Ad-  f^/^/i'Itd 
judget^  I J  Rep.  50.  b.  Liford's  cafe.  J  di>  not  pafs 

by  a  grant 
pf  it.    Pafch.  3  Annse  B.  R.  6  Mod.  170.  Olivire  v.  Vernoii* 

[  6.  So  if  he  hzd  granted  the  reverfion  by  nqme  of  his.  tenementf^ 
the  trees  (ball  pa&    Adjudged  1 1  Rep.  50.  b.  L^forde's  cafe.  ] 

i  7.  *Twas 


ii4  '    tftantjBf^ 

Br.  Com-         7.  'Twas  agreed  by  all  the  juftices  Aat  an  annmtj  wacf  be 

pi"  xjfcitci  f^^^^  ^/^  friory  5  for  Ais  is  a  thing  perpetual  5  contrary  9famtmm\ 

8.c.and  9r  of  an  acre  rf  landj  and  •therefore  it  cannot  be  parcel  of  tbem: 

makes  a  Note  a  diverfity*      Br.  (^>inprire,  pi.  23.  cites  22  £•  4.  44* 

Quxre*  Be-  • 

cau<9  it  may  be  parcel*  of  the  (poflefl&oos  or  reteoues  of  a  priory,  but  not  of  the  pnocy  itf^olG  as  it 

ie^ms  s  careen  quaere. 

8.  It  was  admitted  that  a  hundnd  may  be  pared  if  a  mamr, 
Br.  Court  Baron,  pi.  15.  cites  27  H.  6.  2. 

9.  'Tjs  faid  that  land  cannot  be  parcel  cf  an'offkiy  n§r  an  ^Mct 
parcel  of  landj  but  land  may  be  appendant  to  an  office,  and  an 
office  may  be  appendant  to  laiid.  Br.  Comprife,  pi.  17.  cites  x 
H«  7*  28,  29* 

llr.coro.  10.  In  treipaiS)  recovery  was  pleaded  of  a  cafUey  of  which  an 
.prifc;  pi.  acre  of  land  was  parcel,  and  it  was  aapreed,  that  an  acr^  may  be 
S^'c\!*A  P^^^^^  rf  ^  cajik^  and  per  Brian,  this  is  proved  by  Ac  tenure  by 
eafikmrky  caftle  guard ;  for  if  the  land  efcheats,  it  ihall  be  parcel  of  die  caftle, 
be  parcel «/  and  land  may  be  parcel  of  a  vUL    Br.  Precipe,  j^.  23*  cities  5 

<3Juod  Qota.    *-*•/'  V* 
Br.  Comprife^  pl*  3S« 

II.  If  a  man  gives  the  land  and  lody  of  an  heir  in  ward^  and 

all  thinrs  which  he  hath  by  reafon  of  the  cujfodyy  the  advoufon  (hall 

pafs.    ^r.  Done,  &c.  pi.  49.  cites  5  H.  7.  36. 

•  S.  P.  Br.        12.  By  the  beft  opinion  z^  Uet  may  be  parcel  of  the  bundredy 

Court  and  the  glebe  land  is  parcel  of  the  parfmagey  and  a  leet  may  b^ 

S^cTtcs  8^    parcel  of  a  manor.    Br.  Comprife,  &c.  pf.  20.  cites  8  H.  j.  i. 

HI  7.  3.  S.  C  by  the  beft  opinion ;  and  that  by  grant  of  the  humlred  the  leec  paflcs  1  ■  S.  P. 
per  Fineox,  Read,  Fiiher»  D^vers^  Townfend  and<  Brian.  But  contra  per  Keble,  Wood  and 
Vavifor.    Br,  Patents>  pL  56.  cites  S.  C.       1       -Br.  Leet,  pL  ix^  cites  S.  C  IVtaJt  £>nd 

Stray  is  00  parcel  of  a  Uet^  nor  incident  to  1^,  but  may  be  appendant  to  it.  Br.  Incidents^  pL.  i6. 
cites  3  £.  2*  ^tzh.  tit.  Bre.  783.—*-^.  P.  Br.  Leet,  pL  a  3.  cites  8  H.  7.  per  Vavifor. 


•    It.  The  patronage  cf  a  chapel  and  fuch  like  may  be  parcel  ^ 

X'l  I  C  1  '^  ponour  or  earUm,    Quod  nota,  per  Curiam.    Br.<  Gompriie> 
•5  J  fcc.  pi.  38.  cit^s  ID  H.  7.  18,  19. 

14.  If  a  man  feifed  of  a  manor  enfeoHs  a  ftranger  of  the  manor,  ^ 
'^  vathout  faying  any  thing  of  fervices,  and  without  faying   [cum 

pertincntiis])  by  fuch  feonment  the  fervices  rf  the  tenants^  which 
held  of  the  manor,  ihidl  pais  with  tlie  attornment  of  the  tenants^ 
ior  in  fuch  cafes  the  fervices  are  parcel  of  the  manor,  &c.    Perlu 
S.  116.  cites  Brief,  581.  Feofiment  53. 
•  2  Sand.  15.  ^  Garden  and  curtelage  are  pared  cf  an  bonfcy  per  two 

401.  Smith  juftices,  and  per  Sanders  a  £vehoufej  milly  zjadjbops  may  be  parcel 
!l!!S  of  A<?  mcffuagc.  PL  C.  171.  Hlli  v.  Grange.  »■  M.  23  H. 
'maybe        8.    Br.  Feoffments  1 7'* 

Parcel  of  a  • 
'  bokfe.    Br.  Comprife*  &c.  pi.  29.  cites  3  E.  4.  3.  agreed. 

i6.  If  a  boufe  or  tenement,  built  upw  a  marfii^  be  leafed  with  the 
appurtenancesy  the  nuuih  pafleth  not  by  law,  yet  relieved  in  e<|uity 
agsdnft  the  heir.    Toth.  225.  cites  36  Eliz.  Ellis  v.  9efwick. 

17.  Onr 


i^.  One  mnetf  cannot  be  jnrcd  of  anotbdr  nuMety;  fbr  erery 
moiety  is  entire;  per  Anderibn  Ck.  J.  Mich.  29  &  30  £lis» 
C.  B«  Le.  77*  Zouch  v.  BampfiekL        « 

(Z)  In  what  Cafes  one  Thing  fhall  pafs  by  Grant 

of  another.     Incidents. 

(  I,  npHE  mnt  of  a  thing  pafles  things  inchdidy  without  which  ^^H* 

*    the  thing  granted  caun^t  he  had.     In  time  of  E.  i,  Fitzh.  ^J^^^ 

Gruits,4i.  Hobart'§  Reports.  Caje  295.  Agreed  per  Curiam  between  another 

Lord  Darcy  and  Afkwith.  1  thing,  w 

pMT*^  ibiftimt^tj,  witbnti  mmtumMg  of  the  inddmt.    As  a  court  nf  pitpwadcn  is  incident  to  a 
Jmr,  ind  fliaU  pafs  hj  a  grant  o£  the  fair  \  Per  VavKoiuw    Br.  Grants,  pL  86.  cites  %  H.  7* 
SdN  Hob.  234. 

f  2.  If  a  man  holds  cf  another  as  of  his  honour  of  his  caftle  by  if  a  man 
tafiU^guardy  if  the  lord  grants  over  the  caJHe^  thefervice  fajfes  as  in-  ^^/^^  **•• 
cident.    17  E.  3.  65,  Grantor  Ihall  not  have  it  after.  ]  Ao,L^f/ 

Jtatty^  rt^  tmi  tafiU-^\rA^  and  the  k>rd  grand  orer  tbtfervices,  and  the  tenant  attcrns;  the 
^ntee  ftiail  not  have  the  caftle-guard,  becanfe  he  halh  not  the  caftle.  Br.  Grants,  pL  i6a. 
ekes  31  E.  I.  and  19  E.  z^  and  Fitzh.  AIT.  441..  -Bnt  per  Bere*and  Spigurnel>  he  (hall 

bars  the  mutf,  becaufe  it  is  a  contrilmtion :  Br.  Aifife,  pi.  458.  cites  S.  C.  But  Brool&e  mokes  a 
^were  of  i^  and  thinks  it  is  loft. 

[  3«  Bmi  if  a  man  holds  of  anodier  as  of  his  honour  of  his  caftli 
If  other  fervices  than  cafUe-guard,  and  the  lord  grams  over  the 
caflki  yet  the  fervices  remain  in  the  grantor  annexed  to  the  ho- 
nour. 17  £•  3*  65.  ] 

'  r  4,  If  a  parfoH  be  patron  of  the  vicarage  if  the  fame  parjonagoy 
911a  Uafes  toe  parfonage  to  another,  the  patronage  of  the  vicarage 
fluJl  pa&  as  incident  to  it ;  for  the  patronage  of  the  vicarage  belongs 
of  common  rigjit^o  the  parfonage.     17  £.  3. 51.  ] 

[  5.  If  ^bere  be  lord  and  tenant  ky  fealty  and  rentj  and  the  lord  Br.  Grants, 
grants  the  rMty  the  fealtt  ihall  pafs  as  incident  to  it ;  and  fo  ihall  ^};  \'^^°r 

J.         y  r       •         ^r       .  *^  I  •      ^      i-  CMlents,  pU 

^j^f&9»  renc  fervice ;  for  he  grants  the  rent  m  the  fame  nianner  as  1.  cites  27    ' 
'  nk  himielf  had  it.    26  ML  3s.  Winton's  Affife.  ]  H.  8. 12. 

per  Fkz- 
W)ert  acd  Ma>iiiit3^ury  but  per  Moyle  contra.    M.  39  H.  6.  F0I.  24,  25.— i->pl.  24.  cites  29  Afl*. 
lOh-    « ■       Bui  in  the  faane  cafe,  if  the  lord  grant  the  rent   (pvlng  to  bimfelf  the  fmlty)  the 
grftntee  ilial]  haire  the  rent  as  a  rent  feck,  and  the  fealty  doth  not  paT^  3cc  Perk.  S.  113. 

If  io  fnch  cafe  the  lord  reLafa  to  the  tenant  bit  right  in  the  lorul^  txceft  (praeter)  the  rent^  there 
the  r«t  and  fealty  remain;  for  it  is  incident  to  the  rent  fervice.  Br.  Incidents,  pi.  25.  cites 
U  £.  4.  f  I.  Ihid.  pL  3a. 

• 

[6.  If  diere  be  lord  and  tenant  by  homage^  fealty  y  efcuage  and  f  1 16  1 
rmty  and  the  rent  is  granted  over^  the  feigniory  Jhall  not  pafs  with  {fth^gi^ 
its  becaufe  the  homage  or  eicuace  are  not  incident  to  the  rent  ford  and 
tervice,  and  die  fealty  cannot  pa^  without  them,  and  therefore  it  tenant  hy 
fliaH  be  rent-feck.    26  Alt  38.  pcjr  Wilby  ]  jm^^^ 

the  lord  framts  tht  bomag$  unto  a  ftranger,  and  the  tenant  attorne ;  by  this  grant  the  fealty 
Anil  pafs  as  incident  to  the  homage,  Ac.  Perk.  S.  i  xa._..lf  a  man  gnints  the  Lomagc\  rtnt  and 
forvim  of  his  tenent,  by  this  efcuage  pofles  well,  though  it  is  not  mentioned  in  the  fine.  Br. 
Grants,  pi.  156.  cites  20  £•  3.  and  Fitz^  per  quae  {ervicia  n.  ■  ■  ■  Br.  Gi-ants»  pi.  86.  citcr 
I U.  7.  !•  per  Va?^ 


ri6  arannu 

Br.  Grantty  '  [j.  Sij  if  there  be  lord  and  tenant  fy  bMwgey  fenUy^  and  renU 
But^whcre  ^^  ^^  ^^^^  grants  tbt  rent  to  another,  die  fealty  fhall  not  pafs  for 
he  holds  by  the  caufe  aforefaid,  but  thg  rent  ihall  pafs  a^  a  rent-dbck.  26.  ASL 
Jcahyy  ,Jcu.    38.  Dubitatur.  ]  ^ 

age  and  * 

renti  and   graoLs  the   rent»  now  it  is  rent- feck ;  for  the  fealty  Tcmaios  with  the  hon^eo  aft 

incident  to  it.    Br.  iocideats,  pL  xo.  cites  26  Alf.  66. 

Doft^r  in  [  8;  If  a  man  leafes  for  years  or  Ifej  or  gives  in  tail  rendering 

'th\f*"^^d  ^^"''  ^^  ^^^^^  grants  over  the   renty  the  ftalty  fhall   not  pals, 

jcrvicesof  becaufe  it  is  incident  to  the  reverfion  which  does  not  pa6,  and 

the  tenant  in  therefore  the  rent  (ball  pdfs  as  a  rent-feck     26  AS.  38.  in  Fine. 

^i/to  a  Contra  26  Aff.  66.  adjucfged  againft  the  opinion  of  the  major  part^ 

f^\ht  **  *"^  <^"^"'  brought.  ] 

tenant  in  tail  attornesy  nothing  (hall  pafs  hiit  a  rent-fcck,  for  theffrvicts  are  incident  to  the  iwer- 
iion,  and  e/mnot  pafs  witbtmi  tht  revajiony  nor  be  fevered  from  the  reverfion ;  for  the  reverfion  of 
them  was  not  good  but  in  refpe^l  of  the  reverfion,  by  feveral,  Wilby  e  contra.  Br.  Grants^  pL 
140.  cites  26  AlC  66,—— — Br.  Incidents,  pL  33.  cites  S.  C. 

fmm^»m  ■^       [  ^.  Jf  thc  Amg  kas  a  corody  as,  incident  to  the  patronage  of  a 
FoL  6o.   priaryy  and  grants  over  the  patronage^  the  corody  fliaU  pafs  with  thc 
Ui  *^v—  .-^  patronage,  becaufe  it  is  incident  to  the  patronage.     26  Afll  53  ] 
RolI.R.  [  10.  If  a  man  has  a  warren  in  bis  own  land^  and  be  leafes  the  . 

▼^WiTc!*  ^^'"^J  ^^^  fi^^  ^^'^  "®^  P^^  ^y  *^-  M.  13  Ja.  B.  R-  adjudged 
l^an,  between  Rice  and  Wifeman.  ] 

[11.  If  a  man  has  a  pari  in  his  foiUy  and  he  leafes  the  party 
tiie  foile  fhall  pafs ;  for  he  cannot  have  a  park  in  the  foile  of  another 
man.    Mich.  13  Ja.  B.R.  ] 

'    [  12.  If  a  man  has  a  warren  and  a  parky  in  his  own  foile  and  he 
leafes  the  warreriy  di^  foile  (hall  not  pafs«     M.  13  Ja.  B-  R*  ] 

[13.  If  a  man  has  a  warren  in  his  ownfoile^  and  be  leafes  the 

warreny  the  foile  (hall  not  pafs  by  it ;  for  a  man  may  have  a  war* 

'ren  in  the  foile  of  another  man.     M.  13  Ja*  B.  R.  Dubitatur.  j 

$.  P.  But         £1^,  If  a  man  leafes  for  life  or  yearsy  or  gives  in  tail  rendering 

Tftbtzr^^  '''"^5  ^^  ^^^  ^rtf«/f  over  the  reverjiony  the  rent  ihall  pals  upon 

of  the  attornment  as  incident  to  the  reverfion,  though  no  mention  be  of  the 

reverfion  in  rent      26  Aff.  38.  1  ■ - 

his  grant  ^      -•  ^ 

favci  wuoUfnfilJ  the  rent,  the  rent  (hall  not  paf:;.    Perk.  S.  Z13. 

Hob.  [  ij.  If  I  grant  to  another  myf/h  in  my  watery  he  mayfijb  with 

UmTu  "^^^^  ^"'  ^^  ^^"  "^'  ^^^  '^^  hanksy  and  fo  make  it  dry  to  take  die 
^nnot  other-  fifli.     Hobart's  Rcports  265.     For  it  is  not  diredUy  neceflary  noc 

wife  take         ufual  1 

the  fifti  as 

'with  nets,  &c.    Arg.  Godb.  53.  pi.  65.^   .   For  a  grant  (hall  always  liave  a  reafoaable  €oa« 

UmAioo.    Pej-k.  S.  1 10. So  if  I  graiit  all  thtjijh  in  my  pond,  thc  grantee  may  filh  with  nets. 

Godb.  538.  Arg.  cites  2  R,  2.  Grants. 

Iloh.  [  16.  If  a  man  grants  or  referyes  woody  it  implies  a  liberty  U  take 

a  34.—  II     and  carry  it  away.     Hobart's  Reports  265. 1 

Kep  5^* 

— >If  n  man  bas  a  wood,  and  he  grant  all  the  ottki  g'^wing  in  his  wood  to  a  flranj^y  the  grantee 
may  cut  dowi  the  *  oaks,  and  came  upon  the  land  of  the  grantor  with  enrti  to  carry  them,  for  other-. 
wife  he  cannot  conveniently  have  them,  &c.  Perk.  S.  no.  cites  6  £•  x.  Gr>  41.  ■  ■  ■  S»  P.  Ar^« 
Godh.  53.  pi.  65.  cites  Mich*  98  3c  29  E^iz.  in  cafe  of  D\^  v«  X)uQ^aQ« 

C  17.  If 


f  1 7.  If  Iliave  a  clofe  inc$mpaffed  with  my  own  land  on  every  part,  Cro.  y. 
and  /  alien  this  clofe  to  another,  hejhall  have  a  zvay  to  this  clofe  over,  c'l^The 
my  land  as  incident  to  the  grant.     For  otherwife  he  cannot  have  g,-antcc 
any  benefit  by  the  grant.     Mich.  3  Ja.  b.  R.  per  Yelverton.   Tr.  (ball  have 
5  Ja.  B.  R.  between  Clarlc  and  Rugge  J  and  feoffor  Ihall  affign  the  l^'f'l'^j^ 
way,  where  he  may  beft  fpare  it,  ]  m^lwids, 

an<f  is  not  6l>!igod  to  ufc  the  fame  vcsy  ns  1  do.  Noy.  125.  Oldfield's  cafe— —If  SLway  of  ntc^ty 
be  claimed,  ic  is  a  good  plea  to  fay,  the  party  has  another  way.  But  fecus,  where  a  way  is 
daimcd  by  grant  «x-  prefcriptioii.    6  Mod.  4.  Mich.  2  Aimx,  B.  R.  ^  *     ^ 

f  18.  So  5^  the  clofe  aliened  be  not  totally  inclofed  with  my  laniy 
lut  partly  with  the  land  ofjhangers  \  for  he  cannot  go  over  the  land 
of  ftrangers.     Mich.  3  Ja.  B,  R.  Quaere.  ] 

19  Where  a  man  holds  of  another  of  his  manor^  by  fuit  io  his 
miUt  and  the  lord  grants  the  mill  andjitit^  yet  the  heir  of  the  lord 
finJl  have  the  fuit  if  be  makes  a  new  milly  for  the  tenure  is  to  the 
manor  of  the  grantor  or  td  his  perfon,  and  not  to  the  mill  j  which 
fuit  remains  with  the  other  fervices ;  per  Harle.  Quaere.  Br. 
Affile,  pL  458.. cites  31  £.  i.  and  19  £.2* 

20.  Where  a  man.  has  a  warren  in  his  land,  and  demifes  the  A.  has 
land  for  years,  \vithout  expreffinz  the  warren^  the  leflor  (hall  not  «;^'^'''» «« 
have  it,  daring  the  years,  for  he  nafh^^not  referved  it ;  and  the  leffee  andAw/« 
fiiall  not  have  it,  for  It  is  not  granted  to  him,  by  the  beft  opinion ;  but  the  land  to 
per  Prifot,  if  the  warren  be  appendant  to  the  manor  or  land,  itJhaU  J*  f®"- 
wellpafs  by  the  demife  of  it ;  but  if  it  be  in  grofsy  it  /hall  be  infufpence  The^l-lrrea 
during  the  term.     Br.  Grants^  pL  144.  cites  32  H«  6.  24.  does  not 

pafs.  Tr» 
tt,  Eliz.  D.  30.  b.  pi.  2C9.  in  Marg.  There  is  a  difference  between  a  warren  ufed  with  a 

manor  time  oui  of  mind,  and  a  warren  appendant.  In  the  firfl  cafc»  it  ihall  not  pafs  by  a  grant  of 
the  manor^  cuzn  perttnentiis ;  for  it  is  not  parcel ;  in  the  other  cafe,  it  (hall  pafs ;  but  not  with* 
out  the  words*  com  pertinentiis.    I>y.  30.  b.  pi.  £09.  Marg.  cites  8  U.  7. 4. 

21.  Where  I  grant  to  a  man  to  dig  my  land  to  lay  condiAt  pipes ^ 
if  the  pipes  decay,  he  cannot  dig  my  land  to  mend  them,  if  it  be 
not  fo  granted.  The  fame  law^^  if  I  prefcribe  to  have  fuch  conduit^ 
&c.  I  canncit  amend  it,  if  I  do  not  prefcribe  to  do  it,  toties  quoties, 
per  Choice ;  quod  fuit  negatum  in  both  cafes  ;  for  per  Curiam,  it  is 
incident  to  fuch  grant  to  enter  and  amend.  Br.  Nuifance,  pU 
14  cites  9  E.  4. 35. 

22.  Waif  and  Jl ray  do  not  pafs  by  grant  of  a  leet\  for  they  are 
not  incident ;  contra  ifihcj  are  appendanty  and  the  grant  is,  cum 
pertinentiis.     Br.  Patents,  pi.  56.  cites  8  H.  7.  I.  per  Vavifor. 

23.  A  leet  is  not  incident  to  a  hundred;  for  one  liberty  cannot  Br.  Coun 
be  incident  to  another  liberty  j  but  a  leet  may  be  appendant  to  a  **'*°'*  p^- 
hundred.     Br.  Incidents,  pL  18.  cites  12  H.  7.  16.  9.citesS.c. 

24.  If  one  leafes  a  re^ory^  the  leffee  (hall  have  tithes  andofferings^  The  tithes 
as  incident.     Br-   Leafe,  pi.   15.  cites   X5  H.   7.  8.  per  totam  pafs  by 
Curiam.  '^"^  Jf'^^^'  . 

though 
^Khoot  deed;  for  the  chnrch,  the  chiirch-yard  and  the  tithes,  are  the  re^^oiy;.  and  all  pa(^  bf 
Farol,  by  Che  word  re^ory ;  and  the  parfon  fliall  have  trefpafs  of  the  trees  cut  in  the  cliurch-yard 
*nd  earned  away^  and  for  breaking  of  the  churclu  Br.  Leafe,  pi.  ao.  cites  ai  H.  7.  ai,  and 
t*icrB  is  a  quxre,  whether  the  f^n-fonarg  Imfr,  gUbe  and  chhtms  do  not  pafs  in  the  demife  by  the 
oa3»«  ofre^ory.i     ■      Br.  Treipafs;  pi.  a  10.  cites  S.  C. 

'    25.  Grant 


^17  €t$xii!$0 

25.  Grant  pf  a  fwefi  pafies  all  the  gmie.  D*  169*  b.  Mich* 
J  &  2  £liz. 

26«  A»  has  a  manor^  in  whkh  is  a  park  and  fiih-poncls.  A* 
demiied  the  taamr^  excepting  deer  and  fijb^  and  after  grants  the 
fcverfioni  grantee  fliali  have  deer  and  fifli»  as  appendantSk  11 
Rep.  50.  b- 

rM^^L^e       *7'  ^  "^  *^  ^P^  ^'  *^  ^""^  ^^  *^  '^^  *  *^  ^*^  cannot 

[^  o'*i  take  liflii^r  to  ufe  about  the  mine,  though  former  leflees  have 
^  ^  ^  J  taken  it  \  for  the  wrong  of  one  lefiee  cannot  warrant  the  wrong  of 
smother*  Hob.  235. 
Bat  if^.  '  28.  Warrant  for  a  buck  in  a  park  impowers  the  fervant  of  him, 
^mt'^Us  ^^^  ^  ^^  ^^^^  ^^  buck,  to  fp  into  the  park  for  him,  and  to  ajjft 
parky  apd  the  park*keeper  in  killing  bm^  and  to  bring  him  away.  Hard* 
S",i      347.  Arg. 

B.  cannot  cairy  away  the  doer ;  for  it  is  not  incideot  to  the  tfaiog  (nmced ;  per  Haofrhton  J-  ^odb> 
359.  Tria.  a^  Jac.  B.  R.  f 

29.  Where  a  francbije  is  granted  for  the  benefit  of  a  body^ 
politick  the  body  politick  has  a  power  incidendy  to  regulate  that 
franchife  for  the  publick  benefit*  Trin.  11  W.  3.  B.  R.  I  Salk. 
142.  City  of  London  v.  Vanacre. 

30  If  die  king  grant  a  trad  of  land  in  die  plantations  abroad  'to 
a  man,  with  a  legijlativi  power^  which  erantee.  pafies  over  wb 
another ;  the  legiflauve  power  Ihall  not  pafi  as  a  privilege  annexed 
to  the  land,  but  that  remains  widi  the  perfon  of  grantor ;  per 
Holt  Ch.  J.  12  Mod.  399.  Pafeh.  12  W.  3.  B.  R.  In  a  cafe 
between  Bafle  and  Bellamount. 


(Z.  2)  Pafs  as  Incidents,  what,  to  perfonal  Things 

granted, 

■ 

I.  T  F  a  man  bargains  for  20  barrels  ofalemr  cups  tfvjine  when  he 
^  cotnes  to  his  houfcy  there  the  grantee  lliall  have  the  ale  and  th^ 
wine,  but  not  the  barrels,  nor  the  cups  \  Per  Fitzh.  deariy.  Br. 
Contra£t,  pi.  4.  cites  27  H.  8.  27. 

(A.  a)     What  Thing  ihall  pafs  by  Grant  of  other 

Thing.     Appendants. 


Gotdflt.  42 
pLfto.— 


[l.  J  F  a  man  feifed  of  a  manoTy  to  which  an  advowfin  is  appm^ 
^  danty  aliens  the  manor  *  without  Joying  cum  pertinentiis ; 
w^feylng  1^  *^  advowfon  ihall  pafs;  for  this  is  parcel  of  the  manor. 
any  thing  FerkiAS  S.  116.  5  H.  7.  37.  b.  Stamford's  Prerogative,  42.  10 
or  the  ad-  Rep.  Whiftler  64.  agreed.  -.%  H.  6.  34.  Contra  DoOor  and 
JS[?"s.       Student  35.    8H.7.4.b.]    '^ 

21 6.  8.P.  "  3o  tU  kifig,  htfore  the  fiatui€  of  prtrogativtf  groHttJ  a  manor  to  J.  K.  wuhmt  txprtfar 
tht  advoufott,  tmd  without  faying^  ctm  pffrtintntiis^  and  yet  adjudged  that  the  advowfon  pafledf 
becaufe  it  wai  ap)ieaJaut  to  the  manor ;  but  now  by  the  fiatutt  of  prtregxtivty  advowfoa»  dowert 
foes  of  knif^hts,  do  not  paf^iUnlefs  exprefsly  mentioned.  Br.  Patents,  pi.  6.  cites  43  £.  3*  %%^ 
Br.  Graats>  pl«  19*  cites  S.C.<»— >i:r.  Inculcius,  j)1.4.  cites  S.  C.    '    See  Ibid,  pi.  35.  contnu 


*  Butf  Be.  Gi^nc,  p).46.  iays* -tlut  thiapf  winch  are  a^pendanc,  rQsardapC  or  appurtenanty  fliall 
•otpafiby  gnmt  of  die  princrpal  without  thefe  words,  cum  pert'm.  as  common,  advowfon»  waf» 
"wai^  &&  dels  ^  U»  7.  a.  per  Vainfoar.'^^^^Br.  Grants,  pi.  4^.  cites  si  H.  6.  33.  per  Moyle. 
i  I*  S.  P.  per  Vavifour  aad  Davers ;  but  contra  per  Brian  and  Toihuu*    Ibid.  pU  85. 

cites  35  H.  8« 

f  2.  If /u^^  coparcemrs  \St  $fa  tenementy  to  which  4m  achowfin  r^ 
appendant^  and  the  one  diesy  his  heir  in  ward,  and  die  guardian 
grants  voor  the  land  without  any  mention  of  the  advowfon,  referoing 
the  ward  of  the  My  to  himfeli^  the  advowfbn  (hall  hot  piafs  to  the 
jgiantee.     32  E.  i.  89.  adjSc^pd.  ] 

[3.  If  at  this  day  a  grant  de  novo  be  made  of  common  of  pa/fure  Cro.  C. 
fir  heafis  levant  and  couchant  upon  his  manor  of  D*  ^  common  J**'.?**^ 
ofijlovefs  9r  turbary  in  fee,  to  be  burntor  fpent  within  his  manor,  Portcr/ 
thefe  are  commons  appurtenant;  and  will  pafs  by  grant  of  the  ma- 
ror.    Co.  Litt.  121.  b.  ] 

[4.  If  ^.  Jeifed  of  lOO  acres  of  land,  to  which  a  common  fir  Cro.C.4Sa. 
heafts  levant  and '  couchant  ypon  the  land  is  appurtenant  by  grant  *  ^***'  *7- 
mtbin  time  of  numory^  grants  10  of  thofe  acres  only  without  faying  f  t  »  q  1 
cum  pertinintiis ;  yet  a  proportionable  common  for  beafts  levant  L       "  i 
and  couchant  upon  thofe  ip  acres  (ball  pafs,  in  as  much  as  it  is 
Sippurtenant  to  the  faid  acres,  and  the  common  is  to  be  apportioned.        ^ 
Mich.  13  Car.  B.  R.  •between  SachevcrcU  and  Porter,  adjudged  ♦Fol.^i 
per  Curiam  upon  a  ipecial  verdift,  and  fpecial  pleading.    Intratur.  ^    -'-^ 
Tr.  1 1  Car.  Rot.  324.  ] 

f  5.  If  there  be  a  common  appurtenant  to  a  copyhold  temrnentj  and  See^CivD-  ' 
^  lord^makes  feoffrnent  of  the  tenement  with  all  profysy  commo-  ^^i^**^ 
dTties  and  common  to  it  appertaining^  yet  the  feoffee  Diall  not  have  ^"' 
any  common ;  for  it. was  appurtenant  to  the  cop]^oId,  and  not  to 
Che  freehold.    Mich,  xo  Ja.  B.  R.  ] 

[6*  f'^  if  be  leafethe  copyhold  tenement  for  years,  withfuch  words 
a%  before^  yet  the  lefTce  (hall  not  have  common  for  the  cau& 
afordaid*     M.  10  Ja.  B.  R.  adjudged.  ] 

[  7.  If  the  iing  grants  the  manor  cf  D.  to  y.  S.  in  fee  and 
t$t  talis  if  Jtujusmdi  libertateSy  as  fuch  abbot  Utely  had  in  the  fame 
manor,  and  the  abbot  had  iona  tf  catalla  felonum^  by  which  this  is 
anxxlgrant  of  this  liberty  to  J.  S.  and  after  ^.  S»  madefeoffment 
Without  deed  of  the  faid  manor^  cum  pertinenttis  to  J.  D.  This 
(hall  not  pafs  the  (aid  liberty  to  J.  D.  it  being  done  without  deed. 
Mich.  37  £!•  B.  R.  in  Owen  Vaughan's  cafe,  which  is  the  abbot 
of  Strata  Marcella's  cafe,  and  reported.  Co.  9.] 

8.  h  foreft  was  appendant  to  the  honour  of  P»  and  the  king  Br.  Patents, 
{ranted  the  honour  cum  pertin*  and  by  this  the  yirj/^  ^fl;^j  i  per  P^35; 
Curiam.     Br*  Incidents,  pi.  11.  cites  26  AfT.  pi.  6o.  l!i!ls.'c.' 

cited  10  Rep.  64.  b.  in  ''Vniiftlcr's  caic. 

Q.  But  wbere  the  king  had  granted  the  bailiwici  if  the  foreft  s.V.?or'd 
fc/wr<  to  y.  D.  in  fee^rendering  rent,  this  bailiwick  does  not  pa(s ;  ^,'^r^ff^ 
m  it  is  fevered  by  thf  grant  of  it,  and  therefore  it  is  not  appendant  Br.  Sid  MnnoV 
*^  "        pl«  1 1,  cites  16  A(r.  pL  6o*  pafs,  but   ' 

by  exprefs 
words.  Quod  nota.    Br.  Patents,  pi*  35>  cites  S.  C. 

j  ZO.  A.lect 


"9  ^rantiBf. 

Id.  A  kit  mty  be  appendant  to  a  villy  and  pa&  t>j  the  nairte  of 
avill>  cum  pertinentiisy  in  a  grant  of  the  king*  6n  Ii^^idents,  pL 
^9.  cites  18  H.  6.  II. 

ti.  Fire^bootCy  houfe-bootty  and  hey^bootty  are  appurtenant  to  a 
termor,  or  tenant  for  life,  though  the  leafe  be  by  parol,  without 
deed,  and  without  expreiHng  any  grant  of  them ;  per  Afcue,  &  cotzm 
Curiam.  And  the  fame  law,  per  MarJdiam,  of  plough-booUj  but 
contra  per  Afcue.  And  as  to  fold-^ootiy  die  Juftices  were  of 
diverfe  opinions.     Br.  Incidents,  pi.  6.  Cites  21  H.  6  27. 

12.  If  I  Uafe  an  acre  of  land  to  which  an  advtrwfon  is  appendant  fsf 

Ufey  referving  the  advcwjony  and  after  grant /Ar  r^vetfion  of  thtacn 

with  the  appurtefumces^  the  advowfon  fhall  not  ^afs;  becaufe  it  is 

not  now  appendant.     But  if  I  grant  the  advowfon  for  lifcy  referving 

the  acrcy  yet  the  reverfion  of  the  advowfon  remains  appendant  to  the 

acre,  and  by  grant  of  the  advowfon  with  the  *appurtenance$,  the 

adv9wfon  in  reverfion  (hall  pafs;  per  Prifot    Br*  Grants,  pi.  60* 

cites  38  H.  6.  34. 

Br.GrantS|>       1%'  Land  may  be  appendant  to  an  o£ice\  and  an  office  may  be 

pl.  119.        appendant  to  a  manor  or  land\  and  by  grant  of  the  office  in  the  one 

^!^Br.^"     cafe, the  land.fliall  pafs  without  livery;  and  by  liyery  of  the  land 

Comprife,    in  the  Other  cafe,  the  office  (ball  pafs :  as  the  office  of  Warden  of  the 

pl.  17.  cites  Fleet  has  land  appendant,  &c.  Br.  Incidents,  pL   13.  cites  i  H» 

*w// cannot    /•**'• 

be  s^el  of  em  office,  nor  an  office  parcel  of  hud, 

14.  ff^aif  and  Jlray  are  not  parcel  of  a  leety  nor  incident  to  it, 
but  may  be  appendant  to  it.  Br.  Comprife,  &c.  pl.  20.  cites  8 
H.  7.  I.  , 

1 5.  Tithes  and  offerings  are  incidents  to  a  parfonagc,  and  by 
Icalc  of  the  parjonage  by  parol,  without  deed,  they  pafs,  though  not 
exprefsly  named.  Br.  Incidents,  pl.  7.  cites  15  H.  7.  8. 

16.  If  there  be  a  park  of  antiquity,  and  office  ofparijbip  ufualhr 
granted,  with  certain  profits  appendant  to  it,  as  windfidls,  ccci  thole 
things  {hall  go  with* the  office  by  prefcription ;  and  be  enjoyed  by 
the  keeper.  D.  71.  b.  pl.  47.  Trin.  6  E.  6. 

17.  Feoffment  of  a  manor,  &c,  and  livery  made;  though  the 
tenants  do  not  attorn,  yet  an  advowfon  pafles,  as  appendant  to  the 
demefnes.  D.  70.  b.  pl.  41.  Marg.  32  Eli*.  C.  B. 

18.  If  a  msn  has  land,  and  a  way  to  it,  and  he  Itafes  ^  land, 
the  way  pafles,  though  not  cxprefled  in  the  deed ;  and  the  difference 
IS  between  a  grant  of  land  with  common  or  e/Iovers  to  be  burnt ; 
there  if  he  lets  the  land,  the  common  of  eftovers  will  not  pafs  with* 
out  a  deed  and  exprefs  words ;  becaufe  they  are  profits  apprender  in 
another* s  foily  and  are  not  of  necefftty  ;  but  the  land  cannot  be  ufed 
without  a  yray,  fo  that  it  muft  go  with  it  of  rieceffity.  And  unity 
ofpofleffion  does  not  extinguiih  it.  Cro.  J.  189.  Mich.  5  Jac 
Beaudly  v.  Brook. 

If  three  co-  19.  By  grant  of  a  manor  that  has  a  leety  the  leet  fball  pais  with- 
parceners     ^^  exprcfs  mention,  or  words  equipollent.  13  Rep.  64.  b. 

Jiave  a  ^  *    *  . 

manor,  to  which  a  Icct  is  appurtenant,  and  the  king  funktfa  t^9  pMts  of  the  manor,  with  thd 
anpnrtcn.Mices,  the  leet  is  not  extir.iSt,  hut  remains  appendaot  to  the  third  part  of  the  isanor. 
•And.  26.  pl.  58.  Aiion.— But  the  reporter  adds,  quxre,  thciwtenii  for  at  leail  tlie  K.  bol^ 
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tto 


lie  leet  with  the  third  coparcener,  but  not  the  whole  leet  by  the  alienation  of  the  two  fifters* 
■  ■  *  Bcnl.  20.  pi.  30.  S.  C— D.  30.  h.  pi.  209.  Marg,  S.  C^^^l  fit  has  u/ed  to  fafi  by 
^rant  of  thejn.'tiny,  cum  pertincntiisi  &c.  time  out  of  mind,  it  is  appendant.  Br.  Incidents*  pi.  2. 
cites  ^^  H.  6.  4.*— The  fame  law  o'i  xn  bvndrcd.  Ibid.— -•Brook  (ays,  it  feems  that  a  bundled 
may  be  appendant  to  a  manor,  Br.  Court  Baron>  pl«  15. 

20.  A  mUJione  taken  out  to  be  picked  fhall  pafs  by  a  demife  or 
convejance  of  the  mill.  1 1  Rep.  50.  b.  Mich,  12  Jac.  in  Liford's 
cafe. 

21.  By  theftatute  27  H.  8.  all  tithes  and  churches  were  given 
to  the  kin^,  and  it  was  refolved  by  Hobart,  Winch,  and  Hutton, 
that  church  contains  all  fruits  and  profits  appendant  to  it  Mich. 
18  Jac.  I  Jo.  2.  Wright  v.  Gerard. 

22.  A  mzoy  feifed  m  fee  of  an  hundred-,  and  of  lands  within  the 
iundredi  grants  the  hundred.  It  was  held  by  Lord  King,  that  this 
palled  only  the  franchife ;  and  not  the  lands  within  the  hundred  or 
fran^hife ;  and  the  rather^  in  regard  that  the  hundred,  and  thofe 
odier  lands,  came  to  the  grantor's  &mily  by  different  purcbafe$« 
2  Wms's  Rep.  400.  Mich.  1726*  Bays  v.  Bird, 

(A.  a.  2)   Pafs.     What  will  pafs  by  the  Words 

Cum  Pertinentiis. 

I»  A  And  two  others  were  feifed  in  fee  of  the  manor  of  D.  t0 
•  which  a  hundred  was  appendant  \  and  the  two  releafed  to 
A.  and  his  heirs  all  their  right  in  the  hundred^  and  after  they  three 
give  the  man^ry  cum  pertinentiis^  to  baron  and  feme^  and  to  the  heirs 
rfthe  baron  \  per  Littleton  and  Waingf.  the  third  part  of  the  hun^ 
dred  paiTes  by  thefe  words,  cum  pertinentiis ;  for  this  remains 
appendant  to  the  manor  as  before,  and  the  other  two  parts  are  fever edy 
and  made  in  grofs  by  the  releafe  ;  and  yet  they  were  jointenants 
after  the  releafe  of  the  whole  manor,  and  furviVoHhip  may  take 
place;  but  the  jointenancy  of  the  hundred  is  determined  by  the 
releafe.    Br.  Jointenants,  pi.  2  cites  33  H.  6.  4,  5. 

2.  The  king  grants  warren  within  my  manor;  if  I  infeofF  the  F  121  1 
l^Ing  of  the  manor  without  pertinentiis,  I  {hall  have  the  warren. 

D.  30.  b.  pi.  209.  HiU.  28  H.  8. .  Z^Z  , 

manor  time  oat  of  min^,  and  appendant ;  in  ttie  firft  cafe  it  docs  not  pad  by  grant  of  a  mnnor 
Cum  pertinentiis  ;  for  it  is  no  parcel ;  in  the  fecond  it  palTes^  but  not  without  cum  pertinentiis. 
I>»  30.  b.  pL  2C9.  niarg.  cites  %  H.  7. 4. 

3.  If  a  man   makes  feoffment  of  a  mefuage  cum  pertiitentiis^  Ibid.  pi.  54. 
nothing  pafles  by  thefe  words  (cum  pertinentiis)  but  the  garden,  ^'^jV^^^* 

curtilage,  and  clofe  adjoining  to  the  mefuage,  and  upon  which  the  *f 1  \ 

niei'uage  is  built,  and  no  otherland,  though  other  land  hath  been  occu-  mc/«./^^  was 

ptod  with  the  mefuage ;  notwithftanding,  in  the  time  of  H.  8.  it  was  ^«"'^<^'<* 

ufed  to  add  thefe  words,  ac  omnia  terras  Ten.  &  hereditamenta  iJi^JIIiiis)' 

cidem  mef.  pertinen.  aut  cum  eodem  occupata  locata  aut  dimiiT.  exiften.  only,  but 

And  lb  the  land  ufed  with  the  mefuage  (hall  pafs.  Br.  Feoffment  de  Jpr  that 

tcrre,  pi.  53 .  cites  32  H.  8.  23  H.  8.  '^AIT" 

•u:»fitd  ihcrrj^'uh  for  the  fame  rent,  and  by  sla  fum*  words;  the  lord  Chancellor  Bromlevy 
by  advice  of  the  judge:,  ordered  thpfe  lands  ihoulo  now  pafs  alfo  ;  yet  inlaw  thav  do  not  pafs* 
»  forae  Juftices  hold.  Car>'*  Rep.  24,  25,— Surrender  of  a  houfe  c;.ra  pertinentiis  will  pafs 
imd  :  per  H-»rvt-y  J.  lIcC.  2.  . 
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Haghes's  4.  yf.  and  fix  others  vrtrt  fei fed  in  fee^  to  the  uTe  of  G,  and  hU 

^\\ 'ck«  ^^^^^  rf  ^  houfe  and  70  acres  oflandy  (Sc.  in  H.  called  now,  and 

S.  C.  sunT  ^in^c  ow^  of  mind,  by  the  name,  of  W.  and  fo  feifed  they  all  by  in- 

f»y$,itwas  denture  demifed  the  mefuage  aforefaid  with  the  appurtenances  called 

•o^the'""'"'  ^'  5^'^*'"  '*'  P^^'-^  ^f  ^'  ^fi^'^fi'^^  to  J-  S-  for  life.   Upon  a 
court  •  fpccial  verdift  it  was  moved  in  arreft  of  judgment,  whether  this 

And  Nelf.  demife  by  G,  the  cefty  que  ufe,  and  his  feoffees  be  fufficicnt  ?  And 
"^1^^'  ^f^{  whether  it  will  extend  to  the  70  acres  in  demand  by  the  name  of 
ciies  D.  ^^  mcfuagc  with  the  appurtenances  called  \V.  it  not  being  ex- 
158.  s.  c.  prefsly  found  that  the  iaid  70  acres  were  appurtenant  to  the  faid 
that^b'^^iJhe  "^^f^^g^  ^c.  D.  158.  pi.  31.  Hill.  4  &  5  P.^  M.  Drew  v. 
gAnt  of  ""  Marrow. 

the  houfe^  the  grantee  (hall  have  the  other  as  a  thing  implied  in  the  grant ;  bat  I  do  not  find 
it  lb  adjudged  there,  but  left  only  as  a  quaere. 

5.  A.  feifed  of  a  bam,  in  which  the  tithes  of  certain  lands 
have  ufed  to  be  put,  let  the  fame  by  thcfe  words,  demife^  and  to 
farm  let  the  ham  with  all  tithes  belonging  to  the  fame ;  it  was  held, 
that  the  tithes  did  not  pafs ;  but  tidies  which  had  ufually  been 
demifed  with  the  barn,  paffed  by  fuch  words ;  as  by  the  demife  of 
a  houfe  cum  pertinentiis,  all  the  lands  pais  which  have  been  ufed 
to.  be  demifed  with  the  faid  houfe ;  for  the  demifmg  ufually  of  the 
tithes  with  the  barn  makes  the  tithes  to  be  belonging  to  the  barn, 
and  not  the  inning  them  in  it.  4  Le.  183.  Mich.  20  Eliz.  C.  B. 
Anon. 

6.  Situm  te^oria  cum  decimis  eidem  pertinent,  habcnd'  fitum 
praedid.  cumfuis  pertinentiis  for  20  years  5  the  tithes  pafs  for  20 
years.    Le.  281.  Pafch.  28  Eliz.  in  the  Exchequer.  Cary*s  cafe. 

^^      .  7"  If  l^Jfeefor  years  of  a  houfe  and  land  ere£l  a  conduit  on  tbc 

A.  may  \9>Xii^  and  after  the  term  the  lejfor  occupies  them  together  for  a  rime, 
come  into  and  then  fells  the  houfe,  with  the  appurtenances,  to  A.  and  the  land 
W*/f  but  *^  ^' — ^'  ^^'  ^^^'^  ^^  conduit,  and  the  pipes,  and  liberty  to 
it  ought  to  amend  them ;  but  per  Popham,  if  leflee  erefts  a  conduit,  and  after 
be  in  con-  the  lejfor^  during  the  lecfe^  fells  the  houfe  to  A.  and  land  to  B.  and 
vcnient  j^f^^j.  ^jj^  j^^g  determines ;  B.  may  hinder  A.  from  ufing  the  con- 
thtt  without  ^"**>  ^^^  ™^y  break  it ;  bccaufe  it  was  not  ere£led  by  one  that 
fpeciai  pre-  had  a  permanent  eftatc  or  inheritance,  nor  made  one  by  the  occu- 
fcription  or  pation  and  ufe  of  them  together  bv  him  that  had  the  inheritance; 
granu  Per  '^  ^^  ^^  ^^  *  diffeifor  of  a  houfe  ana  land  erc£ls  fuch  conduit,  and 
Cur.  Mo.  the  dijfeifee  re-enters^  not  taking  conuiance  of  any  fuch  eredion, 
682.  nor  ufing  it,  but  prefently  after  fells  the  houfe  to  A.  and  the  land 

IJ^choiasl     ^®  ^' — ^"-  ™^y  binder  A.  from  ufing  the  conduit.  Cro.  J.  121. 
Trin.  4  Jac.  B.  R*  Nicholas  v.  Chamberlain. 

[-1       8*  Ha  bend'  tcTumentum  cum  omnibus  eorum  pertinentiis j  &c.  lands 
^  ^^  J  appurtenant  pailed  by  the  name  tenement.  Cro.  J.  175.  Trin.  5 
Jac.  B.  R.  Ward  v.  Walthew. 

9.  Common  is  not  created  by  the  words  cum  pertinentiis.    Yelv; 
1 89.  Mich.  8  Jac.  B.  R.  Maifam  v.  Hmiter. 
Tfa^w/.ot         10.  Tythes  cannot  pafs  as  appurtenances  to  a  grange^  becauic 
havc*b'cn    ^'^^  ^^^  ^^  feveral  ntitures,  except,  as  Winch  J.  (aid,  the  grange 


1$  die  glebe ;  for  if  it  is,  then  the  reftory  may  pafs  by  this  name,  long  time 
Winch.  72.  Pafcfa.  22  Jac.  C.  B.  Bone  v.  Bifhop  of  Norwich.  chapcT/it  * 

ihall  pafs  now  by  Rranc  of  the  chapel,  and  all  tithes  thereunto  belonging,  thcrugh  othcrwife  the 
name  Portion  of  tythes  is  ncccfljry  in  grants.   Cbyt.  15.  Anon* 

11.  A.  feifed  of  a  mefuage,  and  tw9  acres  of  land  four  miles  For  lamh 
^fianU  and  which  were  occupied  7  years  ivith  the  mefuage^  *  de^  j|«n't  pafs 
vifedhy  his  will,  the  mefuage,  cum  pertinentiis  feu  aJiquo  modo  Joriis,bat 
fpedantibuS)  to  his  wife,  during   her  widowhood,  and  after   to  only  fuch 
his  fon  C.  and  his  heirs  for  ever,  &c.     Refolved,  that  the  two  things 
acres  do  not  pafs.-   Litt.  R.  9.  Hill.  2  Car.  C.  B.  Keen  v.  Allen.        ^^^^^^ 

be  pennining.  Cro.  Car.  57.  Kcne  v-  Allen.  But  had  it  been  cumtcrrls  ptft'mentibus^  it  had 

been  otberwife.    Ibid.— A  mfe  cfmt lining  it  acres  of  Lndy  was  {^ranted  by  copy  upon  a 
farr€ndcr>  and  w^  objcftcd  to  as  not  good  j  but  the  court  gave  no  regard  to  it.    Cro.  E.  29. 

Trin.  16  Ehz.  B.  K.  Clamp  v.  Clamp. — •  Refolved,  that  the  lands  did  pafs  by  the  wordt 

com  pertinentiis ;  for  being:  iw  a  vtil/,  the  intent  of  the  dfcvifor  (hall  be  obferved.  Godb.  40*  Har- 
yfood  V.  Higtam.      ■      GoMlb.  99*  Butcher  v.  Samford.  S.  P. 

12.  Liberties  in  grofs^  which  lie  in  charter,  will  not  pafs  by  the 
words  de  maneriis  pr£di6):is  cum  pertinentiis,  without  fpecial 
words  of  omnia  privilegia  &  franchef.  &c.  Jo*  272*  8  Car.  ia 
Itin.  Windfor,  in  Lord  Lovelace's  cafe. 

13.  Turbary  granted  to  a  houfe  paffes  by  the  grant  of  the  houfe 
cum  pertinentiis,  3  Lev,  165.  Trin.  36  Car.  2.  C.  B.  Solme  v. 
Bullock. 


(G.  a)  Deeds  of  Grant.  How  Deeds  of  Grant 
ihall  be  expounded ^  where  one  Part  is  contrary  to 
the  other. 

[  t.  T  F  a  copyholder  in  fee  according  to  the  cuftom  furrender 
*  out  of  court  into  the  hands  of  the  tenants  in  writing,  as 
folfoweth ;  Memorandum^  fuch  a  day  and  year  A.  S.  the  copyhdder, 
Surrendered  the  land,  &c.  to  the  ufe  of  B.  and  C,  and  the  furvi- 
v<»  of  them,  and  for  default  of  ijjue  of  C,  of  his  body  begotten  the 
&id  land  fl>all  remain  to  D,  This  furrender  not  to  Jiand  and  be  of 
force^  till  after  the  deceafe  of  A.  S,  the  furrender  or.  If  this  memoran- 
dum (hould  be  good,  then  it  would  be  a  furrender  to  commence  at 
a  day  to  come,  and  then  it  would  be  void ;  and  therefore  the  fur- 
render being  perfecSl  before,  by  the  firft  part  of  the  inftrument,  this 
memorandum  (hall  not  make  it  void;  but  the  memorandum. {hall 
be  vcHd.  Trin.  10  Car.  B.  R.  between  Seagood  and  Honei  ad- 
^aed  per  Curiam  upon  a  fpecial  verdict.  Intratur  Mich.  8  Car« 
D.  K.  Rot  195.  ] 


L  a  (D.  a) 


,i3     ^  ^remtjf, 

(D,  a)  How  it  may  be.  In  what  Cafes  it  may  be 
without  Deed^  in  rcfpcdt  of  the  Grantor  or 
Grantee. 

[  I.    T  AND  J  or  ether  thinly  which  may  be  granted  to  any  natural 
•^  per/on  ^^ithout  deed,  may  be  granted  to  a  file  corporation 
without  deed,  as  to  a  parfon,  bifhop,  and  fuch  like,  and  to  their 
fucceflbrs.    Co,  Litt.  94.  b.  ] 

[  2»  So  fuch  thing  may  be  granted  to  an  abbot  and  caventy  or 
prior  and  coventj  and  to  their  fuccejfors  without  deed,  bccaufe  die 
abbot  only  takes,  and  not  the  covent.    Co.  Litt.  94..b.  ] 

[  3*  ^^^  Isuid,  or  other  thing,  which  may  pa(s  to  a  natural  per- 
fon  without  deed,  can  not  paTs  to  a  corporation  aggregate  without 
deed,  as  dean  and  chapter,  mayor  and  commonalty,  and  fuch  like. 
Co.  Litt.  94.  b.  ] 

•    4.  A  body  politick,  as  a  mayor  and  conrnionalfy^  cannot  make  a 
gift  of  chattels  pergonal  Mrithout  deed.     Perk.  S.  64.  cites  4  H. 

7.  17. 
5o  when  a        5.  If  a  man  be  fitjed  in  fee  of  a  manor j  or  of  a  party  and  makes  a 

^ofm^n'  ^^^W^  *  keeper  (or  life,  this  muft  be  by  grant  and  by  deed;  be- 
i«nS  which  caufe  it  is  an  interejt  derived  out  of  his  inheritance.  Trin.  10  W. 
he  hath,       ^,  B.  R.  12  Mod.  200.  Saunders  and  Owen. 

grants  am         ^ 

«Jic€  for  life,  it  muA  of  neceflity  be  by  deed ;  ^»f  if  he  doth  it  by  virtue  of  an  autbsrtty  ialy^  there 

needs  no  deed  at  all.    Trin.  10  W.  3.  B.  R.  12  Mod.  201.  Saunders  and  Owen. 

6.  Where  a  cujiom  was  alledged,  that  the  lord  admiral  Jbould 
conftitute  a  regijiry  for  and  during  the  term  of  his  life^  it  was  ad- 
judged he  might  nominate  without  deed.  12  Mod.  202.  Saunders 
and  Owen.— —Cites  it  as  ruled  Dy.  152.  in  Hunt's  cafe.  * 

7.  When  corporations  have  power  by  prefcription  to  nominate  a 
toxvn-clerky  the  confiant  practice  is  never  to  nominate  them  under 
the  tommonfealy  but  only  to  eleS  him ;  yet  he  has  an  eftate  for  life, 
and  may  maintain  an  auife  for  his  office.  In  London  indeed  it  is 
cuftomary  to  grant  it  by  deed,  but  in  other  corporations  not. 
Trin,  10  W.  3.  B.  R.  12  Mod.  202.  In  cafe  of  Saunders  and 
Owen. 

8.  Whatever  is  to  take  cfFeft  out  of  a  power  or  authority,  or  by 
ivay  of  appointmenty  and  not  out  of  an  intcreft,  is  good  without 
deed.  Trin.  10  W;  3.  B.  R.  2  Salk.  467.  Saunders  v.  Owen. 

i 

(E.  a)  How  it  may  be.     In  what  Cafes  without 
F0L62.  Deed,  and  in  what  not.    Licence. 


•  It  fcctns    [  !•  A  Licence  to  chafe  i 

it  (hould  be  XjL   £    12    1 


in  a  chace  may  be  without  deed.  *  42 


4£  h..  3.  .. 

—Br.  Licence,  pi.  i.  cites  42  E.  3. 2«— pi.  6.  cites  22  H.  6.  52.— Trelpafs  hj  the  Dutchefs  of 

^'•rfolk  againft  feverAl,  Yaxley  for  fome  pleaded  pot  guilty^  ai4d  for  the  ethers  faid  that  the 
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^aintiff /iVM.-e</  and  granted  to* J.  D.  Ear/  of  Suffolk,  lo  tnltr  and  hunt  at  Ih  fffiafire,  hy  winch  the  dtm 
f9>uL'Kt,  ai  ibf  fsrvamt  t)f  J.  D*  akd  hy  bis  comnuuid  enttred  and  Jmfed  and  took  th«  deer  ic  h0C|  &Ck 
Per  KeblC)  the  smnt  is  not  good  without  writing  ;  and  licence  is  not  good,  but  to  him  to  whom 
it  is  given;  and  licence  to  chafe,  is  not  fufKcient  to  take  the  deer  ;  and  licence  is  only  at  plea- 
fure,  which  cannot  be  granted  'Vi*  ^  as  of  a  way,  or  to  enter  into  my  houfe  to  eat  and  drhik,  and  he 
cannot  take  the  deer,  for  he  who  ^ave  the  licence  had  no  propetty  in  it.  Br*  Trefpafs,  pi.  287. 
cites  12  H.  7.  25.— -One  mny  juftify  to  Awi/,  or  ufe  the  like  liberties  in  the  foil  of  the  plaintiff 
hlmfetf,  who  made  the  licence,  without  any  deed.  Trio.  18  Jac.  Cro.  J.  575.  in  cafe  of  M6ak  r* 
Butler.— ' cites  5  H.  7.  42.  £1.  3.  2. 

[  2.  A  man  may  grant  the  faflure  of  a  dofe  for  ytnrs  without  ["  1 24  1 
tleecL    Becaufe  it  psuTes  the  land  ♦  for  depafturing,  and  not  the  ^  j^^^j  ^ 
vefture  only  as  common  for  beafts.     Tr*  14.  Car.  B.  R*  between  pu  25.L-  * 
Mountjoy  aiid   Terdrue.   per   curiam,  adjudged    upon   demurrer,  •  Orig.  (al 
where  in  trefpafs  the  defendant  pleaded,  that  A.  was  feifed  in  fee,  Pafture.) 
and  leafed  the  pafture  of  the  clofe  for  years  to  B.  who  licenced  him 
to  put  in  his  beafts,  and  all  diis.  pleaded  without  deed,  and  ad- 
judged a  good  plea,  for  the  reafon  aforefaid.     Intratur.  Trin.  14 
Car.  Rot  1291.  ] 

[  3.  But  otherwife  had  it  heen,  if  he  had  granted  pafturt  for 
certain  heafis.  ] 


(F,  a)    What   Things  may  be    granted   without 

Deed, 

[  I.  CT^R E ES  growing  may  be  granted  without  deed.  42  E.  3, 
23.  b.] 

[  2.  A  horfe  or  cow  may.  42  E.  3.  23.  b.] 

3.  JU  chattels^  real  or  perfonal^  may  be  granted  or  given  without 
djeed,  unlefs  in  fpecia}  cafes.    Perk.  S.  57. 


(G.  a)  How.     In  what  Cafes  without  Deed, 

[i.    A  THING  fying  merely  in  grant  cannot   pafs  without 
^  deed.  ] 
[2.  jfs  2L  reverfion  cannot  pafs  widiout    deed.     Contra  42  Areverfion 

£.3.4.1  hiatenn/is 

^  ^  -^  not  amgna- 

ble  without  deed  and  attornment.    3  Ley.  155. 

[  3.  Itentfervice  cannot  be  granted  without  deed*  43  E.  3.  i.  b» 
20  H.  6.  7.  J 

{4.  Rent'charge  cannot  be  granted  over  without  deed.   D.  3  Ptek.s.6r. 
U  4  Ma.  139.  37.     12  H.  4.  173 18  E.  3.  56.  b.  ]  A^iZfut 

nfoHfariUian  a  rent  may  be  granted  by  one  coparcener  unto  another  without  deed.   Perk.  S.  62, 
[  5.  A  hundred  in  grofs  cannot  pafs  withoyt  deed.  1 1  H.  4. 

f6.  A  Corody  cannot  be  granted  without  deed.     12  H.  4.  17.  ] 
7.  An  advowfm  cannot  be  granted  without  deed,  by  delivery  s.P.Cro.E. 
of  the  feifm  at  the  door  of  the  church*  8  H.  6.  33^  20  H*  6.  7.  b.  163.  Mich. 
Contra  43  E.  3.  I.  b.  3  l.;*-!*^'* 

t^^JCunfofiwn  between  pareenen  u^tfau  hy  tunt  is  good  wUbotit  wricingt  D.  29.  pi.  194. 

L3 '   «  — ^ 


124  ^rantfif. 


ri?5] 


■I  A  man  m^y  make  a  grant  of  ai^  advt^fon  without  deed,  fcilker,  he  may  com  u  tke  djtr 

wf  the  churchy  and  deliver  Jeifn  cf  the  doer,  and  this  is  good  without  deed  ,*  per  all  the  juftices,  but 
Kirton  contrary.    Br.  Grants,  pi.  i8.  cites  43  £.  3.  i. 

[  8.  The  pro/its  of  a  mil  cannot  be  granted  without  deed.  ^8 
E,  3.  56.'b.  ] 

[  9.  A   manor  will    pafs  with    attornment  without    deed. .  2Q 
H.  6.  7.] 
Vid.  [  IQ.  An  advofwfon  appendant  will  pafs  with  the  manor  without 

(A.  a.  a.)    deed.  20  H.  6.  7.  b.  ] 

[  II.  A  ward  of  the  body  may  be  granted  oyer  without  deed^ 
for  it  may  be  delivered  over  by  the  hand,  as  well  as  any  other 
chattel ;  becaufe  it  is  an  original  chattel.  Co.  Litt.  85.  Contrary 
admitted.  14  E.  3.  Adlion  upon  the  ftatute.  17.  ] 

[  12.  A  vill  cannot  be  leafed  for  years,  without  deed ;  becaufe  it 
is  derived  out  of  a  franktenementy  v;hich  lies  in  grant.  Co. 
Litt.  85.  ]        • 

[13.  If  the  king  grants  to  J.  S.  the  manor  of  D.  and  that  he 
ih^I  have  tot  tales  tantas  &  edfdem  Hbertatesy  in  the  faid  manor  as 
fuch  abbot  had  before ;  and  the  abbot  had  in  the  faid  manor^ 
bona  &  catalla  felonum^  &c.  and  after  y.  S.  makes  feoffment  of  the 
faid  manor  to  J.  D.  in  fee,  with  the  appurtenance Sy  without  deed^ 
this  does  not  pafs  the  liberties,  this  feoffrnent  being  without  deed« 
Mich.  .37  El.  B.  R.  adjudged  in  the  report  of  OwerCs  gafe^i  which 
is  reported-in  Co.  9.  in  the  name  of  the  abbot  of  Strata  Marcella'^ 
cafe.  ] 

[  14.  A  parfin  cannot  grant  his  tithes  over  to  ajlrangerfhr  Ufe^ 

Fo.  63.    cr  yearsy  &c.  without  deed.     Becaufe  it  refts  merely  in  grant.  M, 

^  "v^-  "^  4  Ja.  B.  R.  between  Hawkes  and  Brayfield.  per  Curiam.  P.  13  Ja, 

Cro.j.  137.  B.  R-  per  Curiam.  1 

s.  c.  "^  ■•         . 

■        ■    D.  117.  pi.  7i. 2  Lc.  2q.        Tithii  will  not  pnfs  by  grant  without  deed,    Trin.  ?6 

Bliz.  B.  R.  Lc  a 3.  Withy  v.  Saunders.  ■  ■  By  w.ty  of  amirafi  a  demiCe  may  be  of  tythes 
xriihout  deedy  but  in  pleading  it  ought  to  be  fet  forihy  that  there  was  a  deed.  Arg.  Godb.  374. 
cites  xo  Rep.  92.  where  the  deed  ought  (o  be  (hewn,  which  proves  that  there  ought  to  be 
a  deed* 

s.  P.  Godb.  [15-  But  a  parfon  may  leafe  his  reSlory  for  years  by  parol^ 
374.  in  cafe  without  deed,  by  which  the  tithes  ihall  pais  as  annexed  to  the 

**A  leafe  of  the  parfonage  lulth  the  tithti  hdonpng  thereto  is  good  without  deed,  and  it  feems  the  • 
reafon  is,  becaufe  of  the  glebe.     Br.  Leafe,  pi.  z.  cites  16  H.  7.  3.  and  19  H.  8.  12^  And 

the  leflee  fliall  have  the  tithes  and  ofiriftgs  as  incident,  and  the  leafe  is  good,  th.ough  there  be  no 
j^arfoaage-houfe,  but  only  a  church  and  church  yard.    &r.  Leafe,  pi.  15.  cites  15  H.  7.  8. 

[  16.  A  parfon  cannot  leafe  his  titbfs  to  ajlranger  for  me  year 
only  without  deed  \  for  in  this  cafe  there  cannot  be  any  diverilty  be- 
tween one  year  and  two,  it  being  made  to  a  ftranger,  by  which  the 
tithes  ought  to  pafs  by  way  of  grant.  ] 
Telv.  94.]         [  17.  A  parfon  may  leafe  by  parol  to  a  pariJhioneTy  for  a  certain 
^*  ^^Tc'^J?*  confideration,  his  own  tithes  for  one  year  only  \  for  the  pariibioner 
*ll^*brir   ^^5  it  by  way  of  retainer^  and  the  tithes  arc  jdww  growing 
*   *'  ^  ^iihin 


within  the  year,  and  the  grant  for  the  confideration  is  but  a  com--  Pur  que  lo 
pofition  between  him  and  the  parfon  j  *  \ioi  the  tithes  leafed.  M,  ^^^  ^' 
A  Ja.  B.  R.  between  Hawkes  and  Brayfield  agreed  per  Curiam,  done,  bat 
Mich.  8  Ja.  B.  doftor  Langworth's  cafe.  J       •  J^efc  «^rdg 

plufage.— t  Orig.  Pur  leas  difmes. 

[  i8.  So%  parfon  may  leafe  by  parol  to  a  parifliioner,  for  a  cer-  Yclv.94. 
tain  confideration,  his  own  tithes  ^r  two  or  more  yearsy  or  for  Ufcy 
&c.     Becaufe  it  enures  as  a  difcharge  by  way  of  compofition  for  the 
tithes  of  another  year,  which  are  not  growing.     M.  4  Ja.  B.  R. 
between  Hawkes  and  Brayfield  per  Curiam. 

B.  R.  parfon  BoetVs  cafe  adjudged,  cited  Mich.  8  Ja.  B.  thofe  •  orif. 
cafes  were  contrary  to  this.  *  But  a  grant  was  adjudged  accord-  (Mesa 
ing  to  this;  Trin.  21  Ja.  B.  R.  between  SnellmA  Honicombe  con-  f^^^^l^ 
fultadon  denied.  ]  jadge.) 

[  19.  But  Mich.  8  Car.  B.  R.  between  Lake  and  Saintbillj  a 
prohibition  [was]  denied.     Becaufe,  per  Curiam,  it  is  not  a  good 
grant.  H.  9  Car.  B.  R.  between  Norgate  and  Knowlesj  per  Curi- 
am. Contra  M.  4  Ja.  B.  R.  between  Hawkes  and  Brayfield  ad-    , 
judged.  ] 

[20.  It  feems,  that  ,where  a  parifliioner  has  fuch  leafe  of  bis  Cro.J.66f. 
tiches,  for  one  or  more  years,  or  for  life,  without  deed  to  him 
and  to  bis  ajfigns^  that  the  aifignee  of  the  land  after  fhall  take  ad* 
vantage  of  it.     Trin.  2i  Ja.  B.  R.  between  Snell  and  Honicombe  [  12.6  1 
adjudged.     Contra,  29.  El,  adjudged  between  Nelfon  and  Wood- 
ward. J 

[  21.  A  grantee  of  o  future  inter eji  of  land^  as  he  to  whom  a 

f^rant  is  made  of  land  for  years  to  commence  after  the  death  of  a 
eflce  for  life,  his  furrender  or  forfeiture,  may  afiign  it  over 
without  deed,  during  the  life  of  the  leflee  for  life.  D.  2  &  3  Ma. 
124.  pi.  41.  adjudged*  Throgmorton's  cafe.     Quod  vide.  ] 

[  22.  Same  cafe,  though  the  original  grant  could  not  be  without 
deedy  being  made  by  an  abbot.  ] 

[  23.  If  A.  fe^ed  in  fee  of  Black  Acre  and  JVhite  Acrcy  grants 
Black  Acre  to  C.  with  common  for  the  beaflsy  levant  and  couchant 
upon  White  Acre^  this  is  not  good  without  deed,  Mich.  1650. 
between  Tanner  and  Hobbes^  adjudged  upon  demurrer.  Intratur, 
Trin.  1650.  Rot.  1 199,  ] 

[24.  If  A.  hefeifed  in  fee  oflandj  to  which  a  common  for  beaftt 
levant  and  couchant  upon  the  land  is  appurtenant  by  granty  by  a 
detd  within  time  of  numoryy  and  he  makes  feoffment  of  the  land 
without  deed;  yet  the  common  (ball  pafs,  it  Deing  appurten^t 
to  the  land,  diough  it  could  not  be  created  without  deed.  Mich. 
13  Car.  B.  R.  adjudged,  per  Curiam,  between  Sacheveral  and 
Porter.    Intratur.  Trin.  1 1  Car.  Rot.  324.  ] 

f  25.  If  A.feifed  of  land  in  fee  grants  thepafture  of  the  land  to  B.  »  ^oU.  «ii 
foryearsy  and  B.  licences  C.  to  put  in  his  beafts  \  this  leafe  of  the  ^^'  ^  ^ 

piflure  is  good  without  deed,  and  the  licence  alfo>  for  this  is 

L4.  jilcafe 
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•  Onft.  (at.  a  Icafc  of  the  land  to  *  dcpafturc,  f  and  it  is  not  like  to  a  com-* 

^  ^^^^  mon  of  pafture.  Mich.   14.  Car.  B,  R.  between  Mountjoye  and 

rTTyT^  Terdrue^  per  Curiam  adjudged  upon  a  demurrer  vpoii  fuch  plea 

tJ^i.04^  pleaded  intrefpafs  brought  by  A.  againft  C.  ]            ' 

S.  V.  Br!  ^^*  ^  '^^'^  can't  give  emblements  growing  without  deed,  per 

Grants/pi,  Eliot  J.  Br.  Done,  &c.  pi.  40.  cites  25 sE.  ^.  41.  and  Fitzh. 

168.  Fepfiments  69. 

Br.  Lcafc,  27.  Profits  of  courts  will  not  pafs  without  deed.    Arg.  Godb, 

?xH.'(>"S  374.  cites  22  ri.  6.  34.  b. 

vl'j^^T^'      ^^*  ^"^  of  frank-pledge^  is  not  good  without  deed.     Br.  Leafe^ 
s.cl^"'"  pi.  5-  cites  35  H.  6.  38. 

Be.  Lcafe,         29.  A  warren  may  be  demifed  without  deed.     Arg.  Godb.  374^ 
Cl H^r;;  <:ites  9  E.  4.  47- 

per  Pailoxi.— —Ibid.  pi.  17.  cites  9  E.  4. 47.  per  Catcfby. 

30.  Herbagium  for  years  can't  be  granted  without  deed,  psr 
Cur.  Noy.  54.  Tottel  v.  Howell. — »- cites  17  E.  4. 6. 

31.  Tithes  or  offerings  only  cannot  be  leafed  without  deed,  any 
more  than  rent  can  be  granted  without  deed.  Br.  Leafe,  pi.  15. 
cites  15  H.  7.  8. 

32.  Services    alone   will   not    pafs  itsrithout   deed.     But  by  9 
feoffment  of  a  manor  without  deed  the  fervices  will  pafs.     Godb,' 
Arg.  374.  Mich.  2  Car.  in  Bellamy  and  Balthorp's  cafe. cites 

.  21  H.  7.  21. 

33.  Deputation  of  an  office^  which  lies  in  grant,  ought  to 
be  made  by  deed,  and  not  by  parol.  Br.  Deputy,  pi.  17.  cites 
pi.  28  H.  8. 

'    34.  Releafe  df  a  right  in  chattels  cannot  he  without  deed  j  per 

Anderfon  Ch.  J.  Hill.  29  Eliz.  Le.  283.  in  cafe  of  Jennor  v. 

Hardy. 

•    35*  A  rcverfion  cannot  pafs  without   deed,    although    it   be 

granted   hut  for  yearsj  and  therefore  pleading  a  grant  of  it  pet} 

Jcriptumy  without  fa^ng   (ffgillat)   is  not  fufficient.     Pafclu  33 

Eliz.  Arg.  Le.  310.  m  cafe  of  &laidwell  v.  Andrews* 

36.  Liberties  cannot  be  granted  without  deed.  Arg.  Mo.  37^, 
Mich.  36  &  37  Eliz.  in  Pcrrot's  cafe. 

37.  A  manonay  give  or  grant  his  deed  to  another,  and  fuch  a 
grant  by  parol  is  good.     Co.  Litt.  232. 

38.  Ejfiovers  ingrdfs  cannot  pafs  without  deed*     Perk.  S.  6r. 

39.  Leafe  by  baron  and  feme  is  not  good  without  deed;  for 
without  deed  'tis  not  the  leale  of  the  wife  j  per  Hobart  Ch.  J.  Trin, 
20  Jac.  Winch.  34.  Anon. 

40.  Leafe  for  life  or  years  without  impeachment  of  waft  ought  tp 
commence  by  deed^  and  withput  deed  'tis  not  good*  Trin.  7 
Car.  Cro.  C.  221.  in  cafe  of  Rockey  v.  Huggens. 

41.  Whatever  is  to  take  eiFe^  out  of  an  authority!  pr  power.  Of 
by  way  of  appointment^  is  good  without  deed;  otherwife,  where  'tis 
to  take  effe£b  out  of  an  intere/^j  Sind  is  to  enure  as  a  grant;  (or 
then  if  it  b^  of  a  thing  incorporeal  it  muft  be  by  deed*  Tnn*  10 
W*  3.  2  Salk.  467*  Sanders  \u  Qwen. 

^aa.a^ 
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(G.  a.  2)  Where  diverfe  Perfons  join  in  a  Grant, 
JLeafe,  &c.  whofe  Grjint,  Leafe^  &c.  it  fhall  be 
laid  to  be. 


Wimbiih  v.  Talboys. 

[  2.  If  -//.  he  feifid  $f  10  acrtSj  and  B.  of  otbtr  10  acr£s<f  and  »  Roll.  877. 

Atjjoiu  in  a  leak  for  years  by  indenture,  thcfe  are  feveral  leafes,  ^•P^'3- 
according  to  their  feveral  eftates  \  and  feveral  confirmations.     Co, 
|,itt.4S.] 

[  3.  So  if  2  Unanti  in  common  join  ip  a  leafe  for  years  by  in-  rwc  tma$as 

denture ;  yet  thefe  are  2  feveral  leafesy  according  to  'their  feveral  >»  common 

eftates;  becaufe  they  have  feveral  franktenements.  1  grant  arm* 

'  •  •  •        /  •  -*  of  lOJ.  to 

B.  thefe  are  feveral  grants,  and  B.  (hall  have  feveral  rents  of  10 /.    Arg.  Mich.  32  Eliz.  C.  B. 
3  Le.  255.  in  the  feijeanCs  polls. 

[  4.  But  if  2  coparceners  join  in  a  leafe  for  years ;  this  is  but 
eMe  leak ;  becauie  they  have  one  franktenement,  and  fhall  join  in  an 
aflifcj 

r  5.  So  if  z  joinfenants  join  in  a  leafe  for  years,  this  is  but  onq 
leaie  for  the  caufe  aforefaid.  ] 

[  6.  If  ce/ly  que  ufe  and  his  feoffees  had  joined  in  a  feoffment  after  PIC.  59.-^ 
ibejiatute  tf  1  R.  2*  this  l^ad  been  the  feoffinent  of  the  feoffees,  *  ^  ^*P' 
•;md  confirmation  of  cefty  que  ufe  j  fpr  ♦  the  eftate  at  common  Jafe— pi.* 
law  fhall  be  preferred.    Co.  Litt  49.  ]  c.  59—. 

Per  Fofter 
J*  R^ym  7.   I     If  cffy  fm  yfif  and  hiiftoffttsyoxn  in  9  feoifment,  it  Ihall  be  faid  the  feofTment  of 
<he  f  feoffees ;  for  they  have  moil  authority  to  give  it ;  per  Monpigue  Ch.  J.     Mich.4  £.  6.  PL 

C.  59.  in  cafe  of  Wimbiih  v.  Talboys. Co.  Litt.  49. 1  Rep.  47.  b.  (c)  the  feoffment  to 

the  ufe  in  Talboys*s  cafct  "was  before  27  H.  8.  jo.  which  makes  a  difference.  f  S.  P.  for 

6^00  is  never  admitted  where  truth  may  work.    Hob.  3 1 1  •  in  cafe  of  Wright  v.  Gerard. 

[  7.  If  tenant  for  life^  and  he  in  remainder  or  reverjion  in  fecy  Tenant  for 

join  in  a  leafe  for  years,  this  is  the  leafe  of  the  tenant  for  life,  dur-  ¥|^ 'f'"*'*'?- 

ing  his  life,  and  the  confirmation  of  him  in  remainder  or  re-  ^Tnina 

verfion ;  and  after  the  d^ath  of  the  tenant  for  life,  it  is  the  leafe  feoffment ; 

of  him  in  remainder  or  reverfion,  and  confirmation  of  the  leffee ;  !^?*^^^* 

for  the  law  conflrues,  that  the  leafe  moves  out  of  both  the  eflates  thcAWy  of 

refpeflively  according  to  their  feveral  interefls.     Co.  Litt.  45.J  the  tenant 

for  life,  be- 
cauie  he  has  moft  authority  to  make  it ;  per  Montague  Ch.  J.  Mich.  4  £.  6.  PI.  C.  59.  in  cafe 
of  Wiro1)ifb  V.  Talboys.  *«»-r- Arg.  140.  b.  in  cafe  of  Browning  v.  Beeilon.— — >6  Rep.  15. 
Treport*s  cafe.'^^-But  h.id  it  been  by  parol^  then  it  Ihould  be  the  feoffment  of  reverfioner  and 
lonrexnier  of  lellee  for  life  %  for  elfe  nothing  had  palfed  being  by  parol.  lbid.-*-^But  where  an 
eftate  is  wrongfully  m4de»  (as  by  unoMfot  Jify  remeanderfor  lift)  it  (hall  be  accounted  in  law  the  • 
i»<ry  of  all  that  join  it ;  per  Dyer.  Le  262.  pi.  349.— There  is  a  difftrenctf  when  tenant  for  life;  and 
rmftonrr  infce^  join  in  a  leafe  by  detd  and  where  tvuhout  deed;  for  iii  the  firft  cafe  it  (hall  he  the 
Jeifeof  the  tenant  for  life  fo  long  as  he  lives,  and  after  rhe  leafe  of  reverfioner,  and  yet  they 
fliall  join  in  an  adtien  of  wafle ;  but  in  the  otiier  cafe  it  is  firft  a  furrender,  and  then  the  leafe 
^r  feofficneac  of  him  in  reverfioo.    Pafch.  1 1  Car.  B.  R.  Hutt.  126.  Baker  v.  H.-^cking.  ' 

*i;i28] 

8.  If 


join  in  a 
2e«d  and 
one  onl^ 
lias  the  in- 
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10  Rep.  49.  [8,  If  tenant  in  tail  and  he  in  remainder  in  fie  grant  a  rent  to 
another,  and  after  tenant  in  tail  dies  without  iuue^  now  this  is  the 
grant  of  him  in  remainder  only,  and  fo  ihatl  be  pleaded  in  an 
avowry.  Hill.  44.  El.  B.  Rot,  1459.  adjudged  s  between  Ellis  and 
Cowne.     Co.  Litt.  45..  ] 

9.  A.  bargains  and  fells  lands  to  B.  by  indenture,  and  before  in^ 
rollment  they  both  grant  a  rent^charge  by  deed  to'  C.  and  after  die 
indenture  is  inrolled;  fome  have  (aid,  that  the  rent-charge  is 
avoided;  for  (fay  they)  it  was  the  grant  of  A.  and  by  the  inrollment 
it  has  relation  to  the  delivery,  which  (fay  they)  fhall  avoid  the 
grant,  notwithftanding  the  confirmation  of  the  other,  who  had 
nothing  in  the  land  at  that  time.  But  thp  grant  is  good,  and 
after  the  inrollment^  by  the  operation  of  the  ftatute,  it  mall  be  the 
grant  of  5.  and  the  confirmation  of  A.  But  if  the  deed  had  not 
been  inrolled,  it  had  been  the  grant  of  A.  and  the  confirmation  of 
fi.  and  fo  quacunque  via  data  the  grant  is  good.  Co.  Litt. 
S.  221. 

10.  Where  one  who  has  nothing  in  the  land,  and  om^  who  hasj 
join  in  a  ibofFment,  leafe,  &c.  it  (hall  be  faid  the  feofHnent  or  leafe 
of  him  who  has,  &c.  and  not  of  him  who  has  nothing.  Br,  Feoff- 
ment de  terres,  pi.  18.  cites  21  H.  7.  32. 

terefty  it 

enures  by  way  of  twjirmauon  from  the  other,  and  not  by  way  of  efloppil.  Mich.  41  &  42  Eliz* 
B.  R.  Cro.  £.  70 1«  Brereton  v.  Evaus.— —  And  he  that  hai  the  interefl  may  bring  adlioi) 
without  the  otlier,  becaufe  nothing  pnites  from  him.  Clayt.  137.  Brooks  v.  Foxcroft.-  ■ 
Baron  ani  ftmt  join  in  a  kojt  of  Und  of  the  ir.htr'uanct  of  the  harorif  rendering'rent ;  the  baron  dies  i 
the  wife  brings  debt  fur  rent,  and  lelTee  pleads  that  *twas  the  inheritance  of  the  baron,  and  that 
the  fwne  bad  nothing  at  the  time  of  the  kafe  made  \  and  reColved,  that  the  plea  was  good ;  and  this  can 
neither  be  eftoppel,  nor  confirmation  ;  for  the  deed  is  utterly  void  as  to  the  feme,  fhe  bein^ 
covert  I  and  an  eftuppel  ought  to  he  mu'ual,  whereas  a  deed  of  a  feme  covert  cannot  eOop  ber. 
Cro.  E.  700.  Mich.  41  &  42  Eliz.  B.  R.  Brereton  v.  Evans.  Lc.  1 77.  Hawkfwood  v. 

Hufbands. 

D.  197.  pi.  II,  When  many  join  in  an  a^^  the  lauf  maketh  it  bis  a£i  only  that 
»o  and  21.    ^y^  ,7^     Y\n.  Law.  8. 

Butler  V.  •' 

Lord  Bray,  S.  P.— As  feoffment  hy  aif  [for  and  dijjfrifee'j  if  the  attorney  m^kes  livery,  this 
fettles  the  eftate  in  dilTcifee,  and  fo  a  good  feolTmcnt  of  difleifee.  Arg.  Trin.  13  Jac  B.  R. 
Jloll.  R.  229.  cihis  it  to  be  fo  adjudged  in  cafd  of  Cromwell  v.  Andrews. 

12.  Leffee  for  life^  and  reverftoncr^  joined  in  a  leafe  for  life^  and 
afterwards  joined  in  an  a<5lion  of  waji^  there  needs  no  averment  of 
the  life  of  tenant  for  life ;  for  he  in  reverfion  joined ;  per  Gawdy  X. 
Pafch.  39  Eliz.  B.  R.  Le.  177.  in  cafe  of  HawkfwQod.v^ 
Huftands. — cites  27  H.  8.  13. 

13.  Leffee  for  year s^  and  reverfioner  infee^  make  a  feoffment  in 
fee ;  this  Ihall  be  taken  as  the  livery  and  feoffment  of  the  leffor  or 
reverfioner  in  fee,  and  furrendcr  of  the  leffee.  Arg.  Trin,  i  Mar« 
PI.  C.  140.  b.  in  cafe  of  Browning  v.  Befton. 

14.  If  the  dijfeifee  enters^  and  then  the  diffeifor  and  diffeifee  join 
in  a  feoffment  by  deed,  with  v-^ords  of  confirmation^  it  Ih^U  be  (aid 
the  feoffment  of  the  diffeifee  and  the  confirmation  of  the  diffeifor. 
But  if  they  jpin  in  fuch  feoffment  by  deed  before  entry  of  the 
diffeifee,  and  the  diffeifor  makes  livery  of  feifin,  it  {hall  be  laid  "the 
feoffment  of  the  diffeifor,  and  the  confirmation  of  thg  diffeifee* 

Perk.  S.  157.  • 

IS-  ^ 
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15.  A,  tenant  for  life^  remainder  in  tail  to  5.  and  jf.  levies  a  And.  »86. 
fine  to  his  own  ulc  in  fee,  whigh  is  a  forfeiture,  and  afterwards  A^  coiiln!^s[p, 
find  B*  join  in  2,  feoffment^  by  letter  of  attorney  \  this  was  held  to  be  a  — .Cro.  E. ' 
difcontinuance ;  for  'twas  the  feofiment  of  remainderman,  and  ii^^o^y. 
>hc  coQfirmadon  of  tenant  for  life,    D,  324.  b,  pi.  35.  Pafch.  J°™^^^^ 

16.  If  tenant  for  life  makes  leafc  for  years,  and  tenant  for  life  [^  1 29  J 
and  reverfumer  in  fee  confirm  the  ejiate  of  tenant  for  years^,  to  hold 

to  bim  and  his  heirs ^  he  ihall  have  a  fee;  for  the  law  adjudges 
the  eftate  of  tenant  for  life  to  pafs  firft,  and  thep  the  efbte  of 
the  rcverfioner,  and  fo  to  have  privity^  on  which  the  releafe  of 
reverfioner  may  enure  and  enlarge  the  eftate.  Arg.  Hill.  21  Eliz, 
B.  R.  PI.  C,  540.  b.  in  cafe  of  raramour  v,  Yardley. 

17.  Tenant  for  ^^  years  Uafes  for  10  year s^  and  they  both  fur^ 
render  to  reverfioner  in  fee  \  the  furrender  is  good  for  both  the  eftates, 
as  it  feems  per  14  H.  7.  2.  and  yet  the  leflee  for  10  years  by 
himfelf  cannot  furrender  for  want  of  privity  \  but  when  the  otl;er 
joins  vnth  him,  his  furrender  (hall  be  taken  by  the  law  to  precede, 
^nd  the  furrender  of  leiTee  for  10  years  to  fucceed,  and  fo  it  (hall 
be  good.  xlrg.  Hill.  21  Eli^.  B.  R.  PI,  C.  541.  in  cafe  of  Para- 
mo^r  V.  Yardley, 

18-  Where  an  authority  is  given  to  feveral  by  one  deed^  there  all 
ought  to  join  j  otherwife,  where  the  authority  is  given  by  will  to      .  . 
feli,  &c.   Axv.  Pafch.  29  Eliz.  B.  R.  Le.  60.  in  cafe  of  Boneiaut 
V.  Greenfield 

19.  A.  tenant  for  life,  remainder  to  B.  in  tail,  remainder  to  A^ 
in  fee ;  tenant  for  life^  and  remainder  in  tail^  join  a  leafe  for  3  lives 
by  indenture ;  this  was  the  leafe  of  A.  and  the  coniirmatioti  of  B^ 
but  had  it  been  without  deed^  it  had  been  the  furrender  of  A.  and 
die  Jeafe  of  B,  Pafch.  29  Eliz.  B.  R.  Cro.  E.  76.  Trevilian 
y.  Pine. 

20.  A.  tenant  for  life^  remainder  in  tail  to  B.  remainder  in  tail  But  per 
&c. — ^A.  and  B.  join  in  z,  fine  come  ceoy  ^c.  and  then   B.  died  HaieCh.j. 
without  ifllie.     The  queftion  was,  if  conufee  (hould  hold  for  the  ^'^  rcafoa 
life  of  A.  f    'tis  held  that  the  remainder  in  tail  goes  firft  injudg-  againftthc 
ment  of  Ixw,  though  'tis  all  by  one  and  the  fame  finp.     i  Rep.  refoiution 
76,  b.  Brcdon's  cafe.  T*?"«^  wa«, 

'  (that  'twas 

no  forfeiture  of  the  tenant  for  life,  but  each  granted  what  he  lawfully  might)  ;  for  if  the  re- 
mainder in  tail  p^Jis  frji,  the  freehold  muft  go  by  way  of  furrender,  and  fo  drown,  but  they 
fluU  rather  be  conftrued,  to  pafs  infimul  k,  uno  flatu*  i  Vent.  x6o.  in  cafe  of  fiulmer  v.  Paw- 
jit.  ..And  the  court  feem'd  to  tliiak  that  the  conufee  (hould  hold  for  the  life  of  A.  .Lev.  37. 
in  cafe  of  Stephens  v.  Britridgc.  —All  palfes  from  the  tenant  for  life,  and  *tis  A*s  feoffment, 
and  ttie  coafinnatioa  of  6.  and  on  B's.  death  without  iiTue  remainder-man  may  enter  on  A.  for 
a  fiorfeiture.     Ow.  130.  Peck  v.  Charnell.— -^Vid.  And.  286.  Miiitem  v.  Collins. 

21.  Tenant  for  life  and  reverfioner  make  a  gift  in  tail  rendring 
renty  the  leflee  for  life  (ball  have  the  rent  during  his  life.  Mich. 
36  &  37  Eliz.  6  Rep.  15.  Treport's  cafe. 

22.  When  two  join  in  a  fine  or  matter  of  recprd,  he  who  ac- 
cepts of  them  is  concluded  to  fay,  but  that  both  gave  it;   but 
where  it  is  by  deed  it  is  otherwife ;  for  that  cannot  enure  by  way  of 
infereflfrom  Wfy  and  of  efioppelfrom  the  other  y  for  one  deed  can- 
not 
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not  fo  enure  to  two  intents.  Mich.  41  &  42  Eliz.  B.  R,  Cro*  E« 
700.  in  cafe  of  Brcreton  v.  Evans. 

23.  Tenant  for  life  and  revcrjioner  in  fee  make  a  gift  in  tail  for 
the  life  of  the  tenant  for  lifcy  'tis  the  gift  of  the  tenant  for  life,  but 
after  his  death,  'tis  the  gift  of  the  rcvcrfioner.  And  if  the  cftate 
tail  expires  during  the  life  of  tenant  for  life,  he  fhall  have  the  land 
again  in  his  fbrmer  eftate,  and  here  is  no  forfeiture,  becaufe  re- 
verfloner  of  the  immediate  eftate  of  inheritance  joined  with  him  in 
it,  and  fo  difpenfed  with  it ;  cited  Poph.  57.  in  cafe  of  King  v. 
Berry  and  Palmer. 

24.  Every  right,  title,  or  intereft,  in  praefenti  or  fiituro,  by  the 
joinder  of  all  that  may  claim  any  fuch  right,  title,  or  intereft,  may 
be  barred  or  extinguijhed.  Mich*  10  Jac  10  Rep.  48.  b.  Lam* 
pett*s  cafe. 

•  25*  Tenant  of  the  land  and  grantee  of  a  rent  out  of  it  join  in  a 
feofiinent  of  the  land ;  it  ftiall  enure  as  feoiRnent  of  the  tenant  of 
the  land,  and  as  confirmation  of  the  grantee  of  the  rent ;  and  fo 
the  rent  is  extind,  Pafch.  7  Car.  B«  R.  Jo.  235.  per 
Jones  J. 

26.  Feme  tenant  for  life  remainder  to  baron  in  fee  made  a  leafe 
to  J.  S.  for  years,  wherein  J.  S.  covenanted  with  baron  and 
li^e  their  heirs  and  affigns  to  repair,  and  they  conveyed  the  re- 

r  I  OQ  1  verfion  to  A.  And  for  default  of  repairs,  A.  brought  a^on,  as 
^gnee  to  the  baron,  without  averring  the  feme  to  be  dead.  And 
refolved  to  be  well  brought;  becaufe  the  ejlate  for  life  being  tran£* 
ferred  with  the  fee,  is  thereby  drowned  and  confounded  in  the  fee. 
Mich.  8  Car,  B.  R.  Cro.  C,  285.  Major  v.  Talbot.— cited 
Vent^  160, 

Kotcy  Ho-        27*  If  tenant  f9r  life  remainder  in  tail  to  an  infant  join  in  a  fine  ; 

I^mrnds    *^  *^  infant  reverfes  the  fine  afterw^ds,  yet  the  conufee  fliall  hold  it 

conftruc-     for  the  life  of  the  conufor,    Mich.  23  Car.  B.  R.  Vent.  t6o, 

lions  of  this  cites  Englifli's  cafe. 

kind,  and 

ctmipnrcs  it  to  thechymifls  extraAing  and  fegregatiog  the  fimples  of  a  compoondi  and  fotbe 

confufion  removed.    Hob.  278. 

28.  Baron  feifed  in  jure  uxoris^  and  intitled  to  be  tenant  by  the 
curtcfy^  joins  in  a  feoffment  with  his  wife.  The  heir  of  the  wife 
fhall  not  avoid  this  during  the  hufband's  life.  Mich.  23  Car.  B.  R. 
Vent.  160.  in  cafe  of  Buhner  v.  Ld.  St.  John,  cites  I  Inft, 

(G.   a.    3)   Where   a  Grant  fhall  mure  as  Two 

fever al  Grants. 

I.    'y  O  I  NT  words  of  parties  fhall,  by  conflru&ion  rf  hw,  be 
J  taken  reJpeSfive  and  fcverally.     Mich.  31  &  32  Elix,  5 

Rep.  7.  b.  [d.]  juftice  Windham's  cafe. 19  Slingfby's  cafe. 

2.  Aflife  of  10/.  renty  which  wa$  granted  to  the  barm  andfemt^ 
nnd  that  if  the  baron  died  the  feme  Jbould  have  60  ;.  rent  per  OTtnumm 
The  baron  died,  and  fhc  brought  aflifq  of  10/,  rent,  and  be- 
caufe 
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taufe  Afe  lafi  tvdrds  Jo  not  reftrain  the  firjiy  nor  do  they  determine 
that  he  Ihall  have  only  bos.  rent,  thererore  the  grant  remains  good 
for  the  10  h  rent,  for  it  ftands  with,  &c.  and  fo  it  feems  that  a 
ar^  would  have  extinguithed  the  10  L  rent,  Bn  Grants,  pi.  64^ 
cites  8  AfT.  lo, 

?.  A.  granted  to  W*  N.  the  office  of  mower  of  the  manor  df  t)^ 
and  to  take  20  quarters  of  com  for  executing  the  faid  office,  for 
his  life ;  and  hy  another  claufe  in  the  fame  deed  it  was,  and  the  afore- 
laid  A,  granted  to  the  feme  of  the  faid  JV.  N,  the  aforefaid  office 
hahemT  after  the  death  of  her  hujbandy  percipiend'  ad  totam  vitam 
fuam  ikrut  praedif^us  vir  fuus  percepit  in  omnibus;  and  It  was 
awarded  a  good  grant,  and  thereof  the  feme,  after  the  death  of 
her  hufband,  might  maintain  an  affife.  Br.  Grants,  pi.  127.  cites 
30  AfT.  4.     ' 

4.  y»  held  two  parts  of  twenty  acres  of  landy^  life^  the  rever^ 
Jim  to  R.  who  was  feijed  of  the  third  part  alfoy  which  £ud  % 
granted  twenty  Jhillings  rent  to  the  plaintiff  for  his  lifiy  and  R,  by  his 
deed  confirmed  the  grants  and^  by  a  fraterea  in  the  fame  deed, 
granted  to  the  plaintiff  twenty  Jhillings  rent  to  be  perceived  yearly 
0ut  of  all  his  tenements  in  the  fame  villi  Perfey  faid,  that  thefe  arc 
two  rents,  but  per  Tanke  'tis  but  one  and  the  fame  rent  only,  fo 
he  pafled  it  over  and  pleaded  another  plea,  and  therefore  it  teems 
that  they  are  two  rents.     Br.  Grants,  pL  80.  cites  45  Afll  13. 

5.  If  the  king  grants  the  office  of  parkerjhip  of  Dale  qnd  Saky  ^*  P-  per 
this  is  a  feveral  grant  in  itfel^  ana  if  the  grantee  be  oufted,  he  ^^^  **** 
fhali  have  feveral  affifes ;  per  Danby  and  Port.     Br.  Affife,  pi.  76.  which  was 

cites  22  H.  6.  9.  ID.  notdcnicU. 

Br.  Grants, 

pi.  42.  cites  22  H.  6. 1 1.— -»Br.  Patents^  pi.  17.  cites  S.  C. 

6.  So  of  a  grant  of  a  fair  in  £>.  and  S.     Br.  Affife,  pi.  76.  S.  P.  per 

cites  22  H    6    Q    10  Danby  and 

Cites  22  n.  o.  9,  10.  Port. which 

.     "WTB  not  denied.    Br.  Grants,  pi.  42.  cites  22  H.  6.  xi.— Br.  Patents,  pi.  17*  cites  S.  C. 

7.  If  the  king  makes  a  duke  or  early  and  gives  to  him  loV  of  \  i ^ i  1 
landy  &c.  by  the  fame  tianuy  fo  that  the  creation  and  the  grant  is  Sooimakkr 
all  by  one  and  the  fame  patenty  yet  it  is  good.  Br.  Corporations^  ofactr^ora- 
pi.  89.  cites  2  E.  6.  '  ''f'**  '^ 

them  hold  by  the  fame  palent  and  nam*     Br.  Ibid. 

8.  If  a  man  feifed  of  land  in  fee  grant  ten  Jhillings  r^«/ ifTuing 
out  of  the  fame  land  to  an  abbot  and  afecular  many  it  ihall  enure  as 
feveral  grants,  and  either  of  the  grantees  fhall  have  10  s.  becaufe 
the  grant  iball  be  taken  ftrong  againft  him  that  made  it,  and  for 
the  benefit  of  the  grantee ;  tamen  quaere.     Perk.  S.  106. 

9*  The  grantor  may  grant  to  the  grantee  for  life  and  his  heirSj 
^t  be  and  his  heirs  fhall  diilrein  for  the  rent,  ice.  and  this  fhall 
amount  to  a  new  grant,  and  yet  amount  to  no  double  charge. 
Ca  Litt.  308.  b. 

10.  If  tv/o  tenants  in  common  be,  and  they  grant  a  rent  of  20  s.  Perk.  s. 
per  annum  out  of  the  land^  the  grantee  fhall  have  two  rents  of  g°j*^J^- 

20X. 


13^  «tantt* 

two  make  a  20  f.  becaufe  every  man^s  grant  (ball  be  tftken  mod  ftrongly  againl^ 
pftintaU^     himfelf,  and  therefore  tfaey  are  feveral  grants  in  law.    Co.  Litt 

fir^felL.    '97- a* 

refirvp^  twenty JbiHings  reni  to  them  and  their  heirs,  they  ftiall  have  hut  one  twenty  (hillings ;  for 
they  (hall  have  no  more  than  tbetAfelves  ref^rved^  and  the  donee  or  lelfee  (hall  pay  but  twenty 
ihiUings  according  Co  their  own  exprefs  refervarion,  and  albeit  the  refervatipn  of  rents  fever- 
able  bo  in  joint  words,  yet  in  refpedl  oi  the  feveral  refer vations,  the  law  makes  thereof  a  fever- 
ance»  &c.  Co.  Lite.  197.  a. 

* 

II.  If  I  grant  Black  Acrt^  and  tbt  manor  of  D,  [and  Black  Acre 

was  parcel  of  the  manor  of  D.]  there  Black  Acre  (hall  pais  as 

parcel  of  the  manor  \  per  Anderfon  Ch.  J.  who  faid,  he  could  fliew 

an  authority  to  that  purpofe.     And  Periam  J.  agreed,  becaufe  it 

infbrced  the  firft  granU     Mich.  a8  Eliz.'  C.B.  G<xlb.  130.  in  cafe 

of  Green  v.  Harris. 

JkP.  Aff.        12.  A»  man  feifed  of  a  mamr^  to  which  an  advowfon  is  appendant. 

So  whera^a  enfeoffs  B.  by  deed  of  one  acre^  parcel  thereof^  and  by  the  fanu  Heed 

feolfmeBt     grants  the  advowfon ;  the  advowfon  fhall  pafs  as  in  grofs  \  for  they 

m^deS      are  feveral  grants  though  by  one  deed.     Arg.  Trin.  31  Eliz.  C.  d. 

JkcTMd*^'  4  Le.  216.  in  cafe  of  Long  v.  Hemings. 

alfo  di£  fsf  cmntf  vitlamm  mtum^  it  was  held  that  the  villein  pafTed  as  in  grofs^  and  that  they  were 
ierenl  gilts,  though  there  was  but  one  deed.  Arg.  Godb.  1 27.  cites  33  H^  S.  D.  4S. 

Tri^*  13.  Two  tenants  in  common  join  in  a  leafe  for  years,  it  is  two 

(K.g.2)pL  feveral  leafes.  Brownl.  39,  40.— 134.  in  cafe  of  Cradock  and 
45. S. P.—  Tones.  S.P. — Cro.  J.  166.  Mande  v.  Wallington.  S. P.  per  two 
J?itf  other.    7.  againftone. 

wife  It  IS       -^      o 

of  a  leafe  made  by  two  ce^arcetun  ;  for  that  it  is  only  one  leafe.  2  Roll.  Trial.  (K.  g.  2]  pi.  26  dies 

M.  10  Ja.  6.  R. 

14.  If  I  grant  annuity  for  life  and  twenty  years  after ^  theie  are 
two  feveral  grants,  and  the  executor  fhall  have  it  after  the  death 
of  the  tenant  for  life.  Pafch.  17  Jac.  Brownl.  19.  Mordant  v. 
Watts. 

15.  Feoffment  to  two  habend*  one  moiety  to  one j  and  the  other 
moiety  to  the  othery  this  operates  as  feveral  conveyances ;  for  there 
muft  be  two  liveries,  becaufe  there  are  feveral  freeholds,  and  livery 
to  one  fecundum  formam  chartae,  would  not  enure  to  the  other ; 
per  Holt  Ch.  J.  Hill.  1700.  B.  R.  Wms's.  Rep.  18,  19.  in  cafe  of 
Fiiher  v.  Wigg. 

[  ^3^  ]  (G.  a.  4)    Where  a  Grant  fhall  enure  to  a  dotible 

Intent. 


\M-     I.    A    Infeojpd  B.  hisfony  to  the  ufe  of  J.  himfelffor  life^  and  after 
rthe  *  ^^^  deceafe,  then  to  the  ufe  of  B.  and  his  hetrs^  and  after 


^0  a 
want 
hefort  the        AjTk/  '  "^/iiit'^ij 

ftatute  of  A.  and  B.  (upon  communication  that  A.  mould  re-have  the  lana 
%{\\\3.tmptcrtt  in  fee)  came  together  to  the  land,  and  upon  the  land,  by  parol, 
«o^aI/Jo™'  without  any  deed,  B.  delivered  feifin  of  the  land,  to  A.  habendum 
tb€  granttt     Gbi  &  hsredibus  fuis,  &c.  if  this  be  a  good  feoffment  or  not  qusre» 

2  Thi« 


TLls  was  found  by  a  fpecial  verdi<St  in  ejecEiment,  and  by  the  opinion  rf'^f^g* 
of  the  court,  it  isi  a  good  feoiFtnent,  and  that  in  law  this  acceptance  gj^'jlj.* 
cf  livery  implies  two  effe6ls^  viz.  firji  a  furrender^  and  after  a  feoff-  tomracnt 
Tnentj  as  a*  furrcndcr  to  the  grantee  of  a  reverfion  Amounts  to  an  to  the  graa- 
attomment  and  a  furrender.  D.  358.  a.  pi.  48.  Trin.  29  H.  8.  f^gnfoir* 

and  alfo  to  make  a  tenure.    D.  358.  a.  pi.  48.  Marg, *  Ow.  56.  in  cafe  of  Carter  v.  Lowf» 

2.  Devifu  enters  into  a  term  devifed  to  him  without  affent  of 
executor^  by  which  he  is  a  wrongful  feiibr  and  difleifor,  and  after 
he  grants  his  right  to  the  executor n  Adjudged  a  good  grant,  and 
that  it  fhall  enure  firft,  as  the  agreement  of  the  executor,  by  the 
acceptance  of  the  grant,  fhat  the  devifee  had  a  term  in  him  as  a 
legacy;  and  fecondly,  the  deed  fhall  have  operation  byway  of 
grant  to  pais  the  eftate  of  the  devifee  to  the  executor,  and  fo  no 
wrong.    Trin.  27  £liz.  Ow.  56.  Carter  v.  Lowe,  alias  Lawes« 

3.  Patron  before  the  ftatute  13  Eliz.  10.  was  lejfee  of  the  living 
for  50  years,  and  granted  his  leafe  to  A.  This  was  a  grant,  and  a 
confirmation  of  the  term^  and  fo  one  ieed^  by  one  and  the  fame  petfon^ 
to  one  and  the  iame  per/on^  and  at  one  and  the  fame  time^  {hall  enure 
to  two  feveral  purpofes,  viz.  to  a  grant  of  the  mtereft  as  leifee,  and 
to  a  confirmatTon  of  the  fame  intereft  as  patron.  Mich.  43  ^44 
Eliz.  in  Parliament.  5  Rep.  15.  cafe  of  Eccleiiaftical  Perfons* 

4.  Tenant  for  life  grants  rent-charge  to  reverjioner  in  fee ;  rever- 
Boncr  grants  it  ever  to  B,  and  his  heirs  by  deed ;  this  is  a  good  grants 
and  confirmation  alfo,  to  make  the  rent  good  for  ever.  Mich.  43 
Jk  44  Eliz.  2  Rep.  15  tit  fupra. 

5.  Dijfeifor  makes  leafe  for  life^  remainder  to  diffeifee ;  diiTeifee 
grants  the  remainder  over^  it  is  a  good  grant,  and  confirmation  alio. 
SRepb  15.  utfup. 

6.  Afecond  deed  of  covenant  to  fiandfeifed  to  ufes^  in  which  there 
is  no  exprefs  revocation,  yet  is  a  revocation  of  a  former  deed  with 
power  of  revocation,  and  alfo  a  declaration  of  new  ufes.  Mich.  10 
Jac.  Curia  Ward.  10  Rep.  144.  Scroop's  Cafe. 

(G.  a.  5)  How  it  fhall  take  EfFedt,  where  made  to 
two,  and  one  is  incapable^  or  refufes. 

1.    jr^  JEBT  by  the  vicar  of  D.  and  two  other s^  upon  an  obligation^  . 

-*-^  the  defendant  faid^  that  the  one  of  the  plaintiffs,  who  is 
named  vicar,  is  a  chamn  profeffedy  in  fuqh  a  place,  in  fuch  religion, 
under  the  obedience  of  fuch  a  one,  &c.  Judgment  if  he  fhall  be 
anfwered,  and  the  plaintiff  would  have  efiopped  him  by  the  obligation, 
and  could  not;  but  it  was  agreed,  that  the  obligation  was  ^good  as 
to  the  others.  Br.  Nonability,  pi.  2.  cite&  3  H.  6.  23. 

2.  If  I  infeoff  A.  on  condition  to  infeoff  B.  and  B.  refufes,  A.  f  1 3  ^  1 
ihali  be  feifed  to  my  ufe ;  but  if  the  condition  was  to  give  in  tail, 

it  is  odierwife.  20  Eliz.  C.  B.  Le.  266.  in  Bracebridge's  cafe. 

3.  Ftaffment  in  fee  to  J.  S.  on  condition  to  grant  a  rent-charge  to 
A.  If  A.  refufes,  J.  S.  fhall  be  feifed  to  his  own  ufe  \  per  Harpur  J. 
20  £lix.  C.  B.  Le.  266.  ia  Brecebridge's  cafe. 

4- If 
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Cro.  E*  j^  If  A.  gives  lanils  to  B.  and  bis  eldeji  foh^  arid  A  Atf/  w /J;if, 

leri*ck  ^      B.  fliaU  take  the  whole.  Arg.  Trin.  23  Eliz.  i  Rep.  100.  b.  9. 

Frederick.— Arg.  4  Le.  64.  S.  P. 

5.  A.  makes  z  feoffment  to  the  ufe  of  5.  for  life^  and  after  to  the 
ufe  of  C  in  fee  I  though   £•  refufesj  yet  the  remainder  is  good* 
Trin.  23  Eliz.  i  Rep.  loi.  cites  ^7  H.  6.  36.  a. 
Roll.  R»  6.  FeoflFment  to  J.  S.  and  the  right  heirs  of  J.  D.  who  is  living ; 

J.  cites  iS         7*  Gift  to  J.  S.  and  fuch  wife  as  he  fiall  havey  he  fhall  take  the 
£•3.59.     whole;   and  the  wife  nothing.    Arg.  Trin.  27  Eliz^  B.  R.  4 
Zje.  64. 

8.  If  a  divife  be  made  to  a  monk  for  life^  remainder  over^  this  ii 
a  good  remainder,  as  Perk.  108.  pi.  567.  But  if  a  leafefor  Ufeht 
made  to  a  monk,  the  remainder  over^  both  the  eftates  are  void^ 
Per  Coke  Ch.  J*  Mich.  12  Jac.  2  Buls.  292.  cites  9H.  6.24. 
and  Perk.  109.  pi.  568.  and  PL  C.  35.  in  Colethirft's  cafe. 

9*  Leafe  for  life  to  A.  rerftainder  to  the  right  heirs  of  f*  S.  end 
/.  2>.  If  7. 5.  diesy  and  then  A.  dies,  living  J.  D.  yet  the  heir  of 
[.  S.  fhall  take  but  a  moiety  \  per  Coke  Ch.  J.  Roll.  R.  325.  cites 
18  E.  3.  59.  .... 

10.  If  an  alien  be  tenant  in  tail,  remainder  to  a  CuhjeSty  he  in 
remainder  (hall  never  come  in  till  the  eftate  tail  be  fpent,  though 
the  alien  be  incapable  of  taking  an  eftate  tail  for  his  own  benem» 
Arg.  10.  Mod.  120.  Hill.  11  Annae,  C.  B.  in  cafe  of  Thomby  and 
Fleetwood,  alias  Dutchefsof  Hamilton's  cafe« 

11.  Feofiment  was  to  the  ufe  of  /f.  for  Ufey  remainder  to  &  in 
taily  remainder  to  the  right  heirs  of  A.  and  A.  is  dead  at  the  time  «f 
the  feoffment ;  it  was  infifted,  that  the  right  heirs  of  A.  fhall  take 
the  remainder  in  fee  \  and  Co.  Litt.  S.  578.  was  cited  to  prove, 
that  a  particular  eftate  and  a  remainder  may  continue  diftind  in 
the  fame  perfon;  but  Parker  Ch.  J.  faid,  it  feemed  that  the  re- 
mainder in  fee  would  be  void,  becaufe  there  was  tu  fuch  perfcn  as  A^ 
in  rerum  natura^  and  it  is  all  one  as  if  the  limitation  had  been  to 
A.  and  his  heirs,  and  there  had  been  no  fuch  perfon  as  A.  in  efie. 
Wms's  Rep.  399, 400.  Hill.  17 1 7.  in  Cafe  of  Goodright  v.  Wright 

(G.  a.  6)  In  what  Cafes  feveral  Grantees  flidl  uft 

the  Thing  gvdiXiitd  jointly. 

J.  'T*  H  E  Lord  Mountjoy,  feifed  of  the  manor  of  Canford  in  fce^ 
^  did  by  deed  indented  and  inrolled  bargain  and  fell  the  fuse 
to  B.  in  fee,  in  which  indenture  this  claufe  was  contained; 
Provided  always,  and  the  faid  B.  did  covenant  and  grant  to  and 
with  the  faid  Lord  Mountjoy,  his  heirs  and  ailigns,  that  the  Lord 
Mountjoy,  his  heirs  and  af&gns,  might  dig  for  ore  in  the  ioTtds^ 
(which  were  great  wafts)  parcel  of  the  faid  manor,  and  dig  turf 
alfofor  the  making  of  allom.  It  was  refolved  that,  notwithihtnding 
this  grant,  B.  and  his  heirs  and  ailigns  might  dig  likewife,  and 
that  it  is  like  the  cafe  of  common  fans  npmbre«    Co.  Litt.  164.  b« 

(G.  a.  7) 
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(G.  a.  7)  Grant,  In  what  Calcs  fliall  take 
EffeSi  as  Extmguijhment ^  or  Surrender,  or 
Grant. 

I-  "1517  H  E  R  E  a  man  hifon  the  JiatuU  of  quia  imptons  terra- 

^^    rum,  and  within  time  of  memory,  gave  land  to  hold  by 

ftaltjy  and  two  pence  for  allfervices  and  demandsy  this  extinguiihes 

foie  for  alienation-^  heriot^  and  all  other  ferviccs  which  were  due  or 

accimomed  before ;  and  per  Strange,  in  this  cafe  the  tenant  (hall 

not  pav  relief  by  thefe  words,  (for  all  fervices,  exadions,  and 
deinan<K.)  Contrary  Skrene,  for  it  is  incident.  Quxre.  Br.  Grants, 
pL  28.  cites  14  H.  4. 20. 

2.  Grant  by  the  lord,  or  donor  in  tail  to  ihe  diffiifee  or  ijfue  in 
tail  afier  dijfiifmj  to  hold  by  lefs  fervices  or  rent  is  good,  though  the 
tenant  be  only  tenant  as  to  the  avowry,  and  not  tenant  in  poiTeifion  ; 
and  fo  of  a  releafe\  contrary  of  a  confirmation.  Note  the  diverfity. 
Br.  Grants,  pi.  29.  cites  14  H.  4.  37. 

3.  If  one  be  tenant  for  ufe  of  land^  out  of  which  a  rent  is  if/uing 
in  fee^  and  purchafes  the  fame  rent  by  grant,  this  grant  is  good  to 
take  effed  in  the  heirs  of  the  tenant  for  life,  and  yet  he  had 
pofleffion  in  the  whole  land  at  the  time  of  the  grant,  &c.  Perk. 
S.  81. 

4*  If  lejfee  for  life  grants  his  eftate  to  him  in  the  reverfion  in  fee  Bui  iFt 
in  his  own  right,  and  immediate  to  the  particular  eftate  j  this  grant  yTT*^}^ 
ihall  enure  by  way  of  furrender,  &c.  Perk.  S.  82.  of  one  acre 

of  land  in  fee  kaje:  the  {utxfor  /ife,  and  then  takes  bufiand,  and  the  lejpii  grafts  his  efiati  totU  buf- 
htmdf  that  ftiali  enure  by  way  of  grant ;  caufa  patet.  Perk.  S.  Sz. 

5.  If  there  be  lejfce  for  life^  and  the  reverfion  defcends  to  two 
coparcenei's^  and  one  of  them  takes  hufband^  and  the  leffee  grants  his 
eftate  to  hufband  and  wife^  the  fame  ihall  enure  by  way  of  grant 
for  the  whole,  &c.  Perk.  S.  85. 

6.  A  right  fball  not  pafs\yy  way  of  grant,  unlefs  by  extinguijhment^ 
&r.  and  by  releafe  it  may  be  extinguithed.  Perk.  S.  85.  cites  21 
£•  4.  2.  6  H.  7.  8. 

y.  If  a  man  has  a  warren  in  his  land,  and  grants  the  land^  the 
warren  is  extinguifhed^  for  the  grantee  cannot  have  it ;  becaufe  it 
is  not  granted  to  him  nor  is  it  either  parcel  of  or  appendant  to  the 
land;  and  the  grantor  cannot  have  it,  becaufe  he  has  notreferved  it ; 
per  Vavifor.   Br.  Grants,  pi.  86.  cites  8  H.  7.  2. 

8.  Rent  ijfuing  out  of  the  lands  of  the  feme^  was  granted  to  thi 
barmij  by  the  words  give,  grant,  remife,  releafe,  and  renounce ;  the 
baron  may  take  it  either  by  way  of  extinguifhment  to  the  pof- 
ieffion  of  the  feme,  or  by  grant  to  him  and  his  heirs ;  and  he 
divifimg  thi  rent  by  his  will^  it  amounts  to  an  eledion  to  take  by 
giant,  and  diis  being  by  letters  pateiits  of  the  Queen,  and  the 
words  being  habtnJ^  Sf  percipiend'  redd'  pradi4i»  prafato  U  patentee^ 
Vol.  aaV.  ^  M  and 
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and  to  bis  heirs  and  ajfigns^  the  intent  of  the  Queen  appears  to 
have  the  rent  continue,  if  the  patentee  pleafes,  &c.  D.  319.  b.pl. 
16.  Mich.  14  &  15  Eliz. 

(G.  a.  8)  Enure  by  Moieties. 

Xtthtfenofit  X.  T  F  there  be  lord  and  tenant  and  the  lard  grants  the  Jiignitrj 
^"t<iA  *' "  ^"^^  '^^  tenant  and  ajiranger^  this  grant  mall  enure  by  ¥wqr 

Agreement  ^^  extinguifhment  for  one  moiety,  viz.  to  the  tenant,  and  for  the 

and  attorn-  Other  moiety  it  Ihall  enure  by  way  of  grant  unto  the  ftranger,  &c. 

mem.  Br.  Perk.  S.  81. 

Grants,  pi.  '  ' 

1 1,  cites  34 H.  6. 41.  S.  C. 

[^35]  (G-  ^*  9)    ^i^^  of  taking   it.     Immediately;  By 

Alteration  of  the  Mefne  Eftate,   after  which  the 
Grant  was  limited  to  take  Place. 

I.  T  N  aflife  of  rent,  B.  was  feifed  in  fee  of  100  acres  of  land,  and 
^  was  condemned  in  100 1,  damages,  upon  which  this  hniy 
as  a  moiety  of  ail  lands,  was  delivered  in  execution  by  extent  on  en 
elegit 'y  and  after  B*  granted  2  I*  rent-charge  out  of  this  land  to]. 
his  fon  and  heir  apparent ;  and  then  B.  granted,  ratified,  and  cm* 
firmed  by  deed  to  the  tenant  by  elegit  the  fame  land  for  life  of  the 
tenant ;  and  after,  by  another  deed,  with  warranty  of  him  an<|  his 
heirs,  releafed  alibis  right  to  the  tenant  by  elegit 'j  and  by  Fifhe, 
firft  the  tenant  by  elegit  ought  to  have  held  it  difcharged,  becaufe 
the  execution  was  made  before  the  charge ;  but  after,  by  the  con- 
firmation to  hold  for  term  of  his  own  life,  which  enlarged  his 
eftate,  he  fi)all  hold  charged^  and  the  fame  Jaw  by  the  rd^e ;  for 
he  was  in  of  another  eflate  than  before^  quod  nota,  and  fo  fee,  mat 
if  the  land  be  charged  at  the  time  of  the  making  of  the  warranty, 
fo  that  he  warranted  the  land  then  charged,  and  not  difcharged, 
fuch  warranty  (hall  not  make  the  grantor  warrant  the  land  dif- 
charged, but  the  tenant  to  whom  fuch  warranty  is  made  fijall  ioU 
charged*    Quod  nota  bene.  Br.  Charge,  pi.  29.  cites  31  Aff.  13. 

ft 

(G,  a.  10)     Enure  to  Grantee.     In  his  Politick  ot 

Natural  Capacity,  or  both. 

Sei/rcnt  I-  |F  y.  S.  hedeoH  of  p.  I  mzygiv£  land  to  him  by  the  name  rf 
7.^^^'  ^^^'  ^'  ^^  ^^^Mfffirs,  and  to  J.  S.  clerky  and  bis  boirs, 

w  7.  S.  ^n<l  there  he  takes  as  deao)  and  alfo  as  a  private  man)  and  is  tenant 
(itrk,  which  in  com^ntdh  widi  himfcif,  per  Pollard  J.    Br.  Corporitioiis>  pL  34- 

is  one  and  the   ^j^^g  ,^  JJ    g    ^   ^^^ 

l*e  (Kail  join  wiCh  hrmfelf  in  avowry.  Br.  Ibid.  ■  i  So  where  the  ^km  end  ihatur  orr  hrds^  WBA 
Uie  iron  purcittfts  tU  ttttancy  to  bim  and  his  heirs,  be  is  Ifenant  to  himfclf»  aod  he  aoa  his  chapter  Ihall 
make  avowry  upon  him^lf,  aod  thofe  cafes  were  agreed,  becaufe  be  taJUs  rfanoiber's  gifii  hoc 
all  this  does  not  piore  chat  he  may  take  of  his  own  dft.    Br.  Ibid. 

(H. «.) 
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(H.  a)    At  what  Time  the  Thing  granted  Is  to  be 

taken  [to  avoid  a  Lapfe.  ] 

[  I*  1  F  a  thing  which  lies  in  prendre  be  granted  to  another  to  he 
^  taken  anmtallyj  if  the  grantee  does  net  take  it  one  year^  he 
cannot  take  in  another  year  the  iame  thing  with  that  which  he 
ought  to  have  this  year ;  for  if  he  may  fo  do,  he  may  prejudice  die 
grantor  by  his  own  2&.  M.  37  £1.  B.  R.  between  Southwell  ^ 
and  Wade.  ] 

[2.  Ai  if  a  man  grants  to  another  and  his  heirs  annually  200 
fegots  to  be  taken  out  of  all  his  lands^  and  the  grantee  does  not  take 
the  200  fagots  in  one  year,  he  cannot  take  490  the  next  year  after; 
for  other  wife  by  fuch  means  he  may  dedroy  all  the  wood  of  the 
grantor.  M.  37  £1.  B.  R.  agreed  between  Southwell  and  Wade.  ] 

[  3.  So  if  a  man  grants  10  load  of  fuel,  to  take  in  his  wood  at  the 
feaft  rfSt.  Jl^chael  from  year  to  year  for  life  or  years  or  longer,  if 
he  does  net  take   tt  by    two   or  four  yearsy   he  cannot  take    fo 
much  the  fifth  year,  as  he  has  negle6led  by  his  own  folly, by  reafon  ["  i  ^6  1 
of  the  prejudice  to   the  grantor  thereby.      27   H,  6.   10.   per  ^     ^     ^ 
Curiam.  ] 

[4*  So  it  is  of  a  grant  of  10  load  of  hay  to  take  at'  a  certain  feaft  ^-i   ^^^\ 
from  ycsLT  to  year.     27  H.  6.  10.  ]  Fol  65. 

Br.  Gnnts,  pi-  8.  S.  C— S  P.  But  muft  take  it  every  year  according  to  bis  grant.  Ai^f.  Pafcb. 
31  Eliz.  fi.  R.^in  cafe  of  Scott  v.  Scotu—— Cites  27  H.  6. 

[  5.  So  it  is  of  a  grant  of  cormnon  for  10  beajis  by  the  year*     27  ^''-  Grants, 
H.6.  10.  ]  pi.  8.  S.C. 

[  6.  If  a  thing  which  lies  in  render  be  granted  to  another  and 
his  heirs  annually  ^  the  non-payment  of  it  in  one  year  (hall  not  be  any 
difcbarge^  but  he  may  be  charged  for  it  in  the  next  year ;  becaufo 
it  is  the  default  of  the  grantor,  that  it  was  not  paid  the  firft  year, 
when  it  lies  in  render.  M.  37  El.  B.r  R.  agreed  between  South-* 
wdl  and  Wade.  ] 

[7.  jfs  if  2,  man  grants  to  another  and  his  heirs  annually  200 
fagots  to  be  taken  out  of  all  his  lands^  with  a  claufe  of  dijlrefs  for 
them,  and  by  the  grant  the  grantor  is  to  cut  and  make  the  fagots, 
and  to  carry  them  to  the  houfe  of  the  grantee ;  fo  that  the  grantor 
is  to  do  the  firji  a£fy  and  then  by  confequence  it  lies  in  render,  and 
therefore  if  the  200  fegots  are  not  paid  in  the  firft  year,  nor  any 
diftreis  taken  by  the  grantee;  yet  he  may  have  400  fagots  the 
year  next  enfuing.  And  fo  it  is,  if  there  are  diverfe  intermediate 
years;  for  otherwife  the  grantor  by  his  own  ?&  may  prejudice 
the  ♦grantee.  M.  37  LI.  B.  R.  adjudged  between  Southwell  *Orig. 
and  Wade.  ]  (Moie) 

8.  A  man  fold  all  the  trees  in  his  wood^  except  40  of  the  bejl  ajhesy 
to  be  cut  in  two  years^  and  in  trefpafs  againft  the  vendee,  he  juftified 
for  all,  except  40  of  the  beft,  and  that  he  warned  the  vendor  to 
chufe  them^  and  be  would  not  \  wherefore,  becaufe  the  vendee  could 

M  2  not 
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hot  ftav  any  longer  for  his  time,  he  cut  the  wood,  except  the  40  of 

the  beit,  and  adjudged  it  was  a  good  juftification.     Br.  Relation, 

pi.  4*  cites  44  £•  3*  43. 
9*  In  trefpafs  it  was   held,  that  where  a  man,  feifed  of  land 

widl  tras  growings  fells  the  trees,  and  makis  a  feojffment  in  fu 

before  the  cutting  of  the  trees,  yet  the  vendee  fhall  hare  the  trees; 

for  the  feoffor  might  have  granted  eftovers,  and  this  would  be  good 

againft  the  feoffee,  and  the  fame  lav/  of  a  (ale  of  the  trees  growing. 

Hn  Contrad,  &c.  pi.  6.  cites  20  H.  6.  22. 

10.  Grant  was  of  a  rent-charge  by  reverfioner  on  an  efiate  for 

life\  it  (hall  not  begin  till  after  the  death  of  the  tenant  for  fife. 

Hill.  39  Hiz.  C.  B.  Cro.  E.  547.  Miles  v.  Willoughby. 
♦  If}f«i«tf  II.  A.  fold  all  his  *  trees  to  he  taken  in  five  years  after.  There 
treM  mow'  vendee  fliall  not  take  them  after  the  five  years  expired.  But  if 
ing,andthe  the  time  ol  taking  be  limited  by  way  of  covenant^  be  it  a  covenant 
grantee  qj^  the  part  of  the  grantor  or  grantee  for  a  certain  time;  Ais  does 
cuuboM'm  ^^^  reftrain  the  grantee  from  taking  them  at  any  time,  as  well  after 
the  life  of  the  five  years  as  within  the  five  years.  But  the  parties  are  to  have 
th$  tenant  in  thcif  remedy  by  z8Aon  of  covenant  on  difturbance.  Pafc.  13  Jac. 
'^^  cut  C.  B.  Mo,  882.  Stewkly  v.  Butler. 

them  after!  for  the  land,  ami  all  that  is  annexed  to  it,  defcends  to  the  heir,  and  it  was  the 
grantee*s  own  faulr,  that  he  did  not  t:ike  them  hefbrc.     i8  £.4.  6.  pi.  30  And  the  propirtj 

in  the granter  was  cowlitiontj,  viz.  If  he  cut  them  in  the  life  ^f  the  grantor.  18E.  4.ai.pU  i^  — 
}  Br.  Contradty  &c.  pL.  a6.S.  P.  cites  18  £.  4.  5.  per  Littleton  and  Caieiby  ;  '  and  cbeieicn 
tontra,  as  it  feemSy  of  tenant  infetJimpU.     Sr.  Ibid. 

There  is  a  12.  A  leafe  was  made  of  a  warren,  rendering   10 1.  per  ann. 

wEr<*fL*  ''^"^»  ^"^  '°^  couple  of  conies  payable  weekly^  between  the  feafh  of 

thing  to  be  St.  'Bartholomew  and  St.  James,  by  fuch  a  number  as  leffor  JbouU 

paid  may  ofpotnt.    LcfTor  fues  for  49  couple  of*^  conies  in  arrear;  but  after 

^^\  <^-  vcrdift  and  damages  given  for  the  plaintiff  it  was  obje<^ed,   that  it 

^rty'ifay^  Is  not  alleged  that  leuor  had  appointed  how  they  fhould  be  paid ; 

ingbtoK  and  after  argument  it  was  refolved,  that  without  fuch  appointment 

wUpaii  at  jjjg  lefTee  was  not  bound  to  pay  them  ♦  j  as  well  becaufe  the  appoint- 

^s/IcT/as  ment  was  made  part  of  the  contrail  and  refervation,  as  becaufe  of 

if4o/.  TM/  the  inconvenience  to  the  warren^  which  by  this  means  would  be 

^Hb\^^^  </5/?rtfy^rf fl// tf/ tfw^.  Lat.  128.  271.  Bayley  v.  Baxter,  alias  Bayly 

annually,     .V-  BugS. 

hetvreen  Mkirummer  and  Michaelmas  by  fuch  ftimi  wer'k/y  a$  UJJhr  Jhall  reftire ;  there  though 
leiTor  does  not  require  it,  yet  he  ihall  not  lofe  it,  but  (hall  have  aaion  for  it  at  tlutndof  tbt  ycjr ; 
becaufe  the  lafftef  if  it  was  not  required  of  him,  weekly,  itAgbt  have  laid  it  up  'till  that  time.  ■ 
But  it  is  otherwife  of  things  which  cannot  be  fo.    As  it  a  leafe  be  of  a  dairy,  refervin;  too 

Cnd  of  hutttr,  payable  between  two  feaits,  hy  fuch  auamitiet  wefkiy,  6cc.  there  the  party  (hail  not 
compelled  to  pay  all  thelaft  week.  So  if  100  irace  of  woodcocks  bt  refcrved  m  fuch  manner, 
and  the  /^^  week  is  after  the  time  of  their  departure  beyond  fesy  leflfee  is  not  bound  to  pay  all  in  the  laft 
week.  So  of  a  refervation  of  rofes  between  Midfummtr  and  Chriflmas  {  per  Jones  J.  LaC  tftS.  >7i. 
Bavly  V.  Baxter,  alias  Bayly  v.  Bugs. 

(H.  a.  2^     Lapfed.    When* 

Br.  Taiie     !•  T  F  c^fty  ouc  ufe  in  tail,  or  ^tenant  in  tail pye&^or Jilts  trees^ 
pL^dtes  ^^  ^^^  before  feverancej  yet  the  vcnddt  may  cut  toem  ;  per 


Fitzh.  and  Shelley;  which  was  not  denied.     Br.  TrefpafL  pi.  2.  9*c.per 

-*^  ^^TTQ-  tr--^  r  Fitzherbeit 

Cites  27  11.  5.  5.  ^„j  Sj^^ljy 

•Br    Contra^,  pi.  26.  cites   18E.  4.  5.  Comri,p«r  Littleton  juut  €ac«iby*— «Br. 

Conenidt,  jH.  i.  cites  S.  C.  an  J  11  H.  4.  31.  Contra. 

2.  A.  leafed  land  to  B.fir  life^  and  if  A.  died  without  heir  of  his  » Rep-.  105 
bodv,  then  B,  to  have  the  land  to  him  and  his  heirs;  in  this  cafe,  $„  sheily*s 
if  &  dies  firft^  and  then  A.  dies  without  heir  of  his  body,  the  heir  cafe. 

of  B.  fhali  not  have  the  land  \  for  if  he  (hould,  then  he  mould  be  in 
as  a  purchafor ;  whereas  the  word  heirs  in  the  grant  are  only  words 
of  linjitation.     Mich.  17  &  18  Eliz.  PI.  C.  483.  Nichols's  cafe. 

3.  When  an  intereft  or  eftate  is  to  he  reduced  to  a  certainty  on  a  S.  P.  per 
contingent  precedent^  and  the  leflbr  or  grantor,  or  leflee  or  grantee,  Altham  B. 
dies  before  the  contingent  happens,  the  leafe  or  grant  is  void,  and  ^ites  PUC. 
ihall  not  take  efFed.     As  in  PI.  C.  273.  b.  Say  v.  Fuller.     If  a  man  Say  v. 
makes  a  leafe  to  B.  for  fo  many  years  as  his  executors  (hall  name,  Fw^l^*- 

it  is  void ;  for  it  ought  to  be  reduced  to  a  certainty  in  the  life  of 
the  parties.  Arg.  Mich.  40  and  41  Eliz.  B.R.  i  Rep.  155.  b. 
in  Chedington's  cafe.  And  judgment  accordingly.  Ibid. 

4.  The  plaintifF's  wife's  father  made  a  feoffment  to  ufes  for  13  A.  fcifed  in 
years  to  raife  portions  of  400 1.  for  his  daughters  ;  the  father  being  Jjj^  ^"d^J© 
dead,  t\it  feoffee sfuffcr  the  fon  and  heir  to  enter  into  the  faid  land,  the  ufe  o£ 
who  fold  thejdme  \  and  yet,  after  a  defcent  after  the  death  of  the  himfelf  for 
firft  purchafor,  at  a  third  hand,  although  the  money  was  due,  yet  hf^'daugh- 
the  court  would  not  charge  the  lands  with  the  uid  money,  the  ten  that 
example  being  dan^rous.  Toth.  184.  cites  Hill.  43  and  44  Eliz.  ihall  he  un- 
Manwajring  v.  Dudley.  [bf  droe  ^ 

of  his  death,  until  every  on*  of  tbrm  Jh<iU  an(f  may  iivy  500/.  firfi  unto  thi  ehkfi  dimmer ^  until  ibe 
h:ttb  levied  500  U  tbtn  to  tbefitond,  fo  to  tlie  third,  ice.  The  father  dies,  the /on  emtcrs  and  continues 
poflefllon  for  a  certain  time,  and  will  iiuc  fu/fer  the  eidcft  filter  to  take  the  profits.  WalmHy 
inclined,  chat  (be  ihall  have  her  remedy  againfl  the  fon  for  the  time  that  he  hath  continued  in 
peileilion,  and  not  to  begia  now  to  levy  the  500 1.  in  prejudice  of  the  other  fiiters  |  for  it  was 
jier  folly  to  fuifer  thefoo  to  coiumue  in  poffellion.  Noy.  33.  Bradford  v.  LaOfels. 

5.  A.  being  feifed  of  an  advowfou  in  fee,  grants  to  B.   (the  Tr.  8  Jac. 
church  being  full,)  quod  ipfe  ad  diSfam  eccleftam^  clericum  fuum 
frafentare  pofftt  quandocunque  ic  .quomodocunque  ecclefta  praedida 
vacare  contigerit \  after  this  grant,  the  church  becomes  void:  B.     « 
oug^t  to  prefent  at  this  time,  if  be  will  \  [but]  he  fiiall  have  no 

other  prefentation.    Adjudged  and  affirmed  in  error.    Jenk.  301. 
pi.  69. 

6.  Where  an  intereft  depends  on  a  precedent  eftate^  the  perfon,  to  [  1 38  3 
whom  it  is  limited,  muft  taice  it  upon  the  determination  of  the  firft 

eftate,  or  elfe  he  never  (hall  take,  it;  per  Haughton  J.  Hill.  13 
Jac.  B.R.  Roll.  R.  319.  Blandford  v.  Blandford. 

(H.  a.  3)     Enlarged  hy  what  Words,  in  the  fame 

Deed,  ice. 

X.    T  JFERTttaAtfecundim  famum  cbarta  cannot  enlarge  die 
<*-'  grant.  Co»  Lite  4.  h. 

^  M  3  :t.  A. 
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2.  A.  had  two  daughters,  one  married  to  B.  and  the  other  to  C. 
and  in  his  life  made  a  partition  of  his  lands  between  them  and  dietr 
heirs,  and  becaufe  he  had  allotted  the  greater  (hare  to  B.  of  lands  in 
pofTeffion,  much  of  C's  moiety  being  in  jointure  to  M.  his  wife,- 
he  charged  B.'s  moiety  with  a  rent  during  the  life  of  M*  habencT  to 
C  and  her  aJJignSy  during  the  life  of  M.  l^c.  And  if  it  happen^  ^c, 
that  then  it  Jhall  be  lawful  for  the  Jaid  C,  and  his  heirs,  Siring  the 
life  of  M.  to  diflrainy  fcff.  C.  died  and  devifed  the  rent  to  his  wife. 
This,  after  a  long  conteft  at  law  and  in  equity,  was  decreed  not  to 
be  determined  by  the  death  of  C.  but  that  in  this  cafe  he  had  a 
fee  fimple  determinable  on  the  death  of  M.  and  fo  the  devife  good. 
Trin.  8  Eliz.  D.  253.  pi.  99.  and  100.  Vernon  v.  Gatacre. 

3.  Grant  of  eftovers  to  K  to  be  burnt  in  his  houfe,  and  that  B. 
and  his  heirs  may  take  them  at  certain  times  of  the  year;  adjudged 
that  this  was  but  eftate  for  life  of  B.  becaufe  the  word  heir  is  not  in 
the  grant  itfelf  though  it  is  in  the  fequel  of  the  deed.  D.  253.  pi. 
100.  Marg.  cites  it  as  Lord  Paget's  cafe. 

4.  Land  is  given  to  two  ^  haredibusy  with  warranty  to  them  & 
haredibus  fuis ;  it  was  adjudged  that  this  does  not  enlarge  the  eftate  ; 
per  Doderidge.  Mich.  13  Jac.  3  Bulf.  126.  cites  19  H.  6.  and 
22  H.  6.  15.  and  Br.  tit.  Eftates  4. 

Agreed  per       5.  Grant  of  a  rent  to  A.  for  life,  and  afterwards,  that  he  and  bis 

?*h*"h^*^  Ar/rj  Jhall  dijlrain  for  it.     This  limitation  of  diftrefs  to  him  and 

iiid  that^if  ^^^  heirs  (hall  enlarge  the  eftate,  and  make  it  a  fee  fimple,  and  this 

granror  without  all  queftion ;  per  Coke  Ch.  J.  Mich.  13  Jac.  3  Bulf-  128. 

rrants  that  ^ites  8  H.  4.  and  46  E.  3. 

y.  .v.  and  T  -r  J 

i'ls  heirs  Jhall  dliftrnin  for  it,   it  is  otherwife.  3  Bulf.  130.  in   cafe  ofGoiigh  v.  Howard,  i  ■ 

But  when  one' limits  an  eftate  in  rent  to  /^.  /or  A/V,  and  doth  nlfo  further  exprefs,  that  if  it  bo 
behind)  that  it  (hall  be  laofful  for  him  and  bit  ajfigni  to  dj/lrain  for  this  rent,  this  (hall  not  enlarge 
the  former  eftate ;  per  Doderidge  J.  3  Bulf.  130. 


(H.  a,  4)     Interfering  Grants^ 

And.  145.  I,  A  feifed  of  the  manor  of  Stapely  in  Odihamy  and  other  lands  in 
8.  C.  by  the        £\  m   Q^ihamy  fuffered  a  common  recovery  of  the  whole,  and  by 

Goddard's  indenture  declared  the  ufes  thus ;  viz.    Of  all  his  lands  and  tene- 

cafe.^<:ro«  ments  in  Odiham,  to  the  ufe  of  his  wife  for  life,  the  remainder  over, 

JE.  ao8.  iif^^  gji^  Qf  the  manor  of  Stapely  to  the  ufe  of  his  youngeft  fon  in 

Ringftead  ^-     ^^^  tot.  Cur.  though  the  manor  of  Stapely  was  in  Odiham, 

S.C.— Ow.  yet  the  wife  fliall  have  nothing  therein;  for  his  intent  was,  that 

84.  Carter  ^g  fo^  fliould  have  that,  and  the  wife  the  refidue.     2  Le.  47. 

fted.s?^*  Carter's  cafe. 

C-^ited  per  Coke  Ch.  J.  Roll.  R«  376.— Arg.  S.  C.  cited  1  Roll.  R.  276.— Arg.  S.  C.  cited 
Lane  69.  in  cafe  of  Arden  v.  Darcy*— -  S.  C.  cited  per  Coke  Ch.  J.  3  Bulf.  68.— S.C.  cited  Jo.  »a« 
—D.  261.  b.  Marg.  pL  2% 

r  I  '^Q  1       2.  A.  makes  feoffment  of  the  moiety  of  the  manor  of  C  and  all 
g^  j^  ^^      other  his  meffuagesy  lands,  tenements  and  hereditaments.    The  odier 
lujfe  *   *      moiety  of  the  manor  pafles.    2  Roll.  R.  279.  cites  it  as  adU 
judged  and  affirmed  in  error  in  die  cafe  of  Mone  ¥•  Ewer. 

{H.a.s.) 


(H.  a  5)  What  Things  may  be  granted  to  a  Man, 
his  Exectitors^  Adminiftrators,  and  AJJigns.  Or 
for  Years, 

I.  'T^  H  £  cuftody  of  an  ideot  is  not  grantable  to  a  nian>  his^  exe^ 
^  cutors,  adminiftrators  and  affigns.  But  if  the  emolument 
and  advantage,  that  by  law  is  given  to  the  king,  in  cafe  of  an 
ideot,  could  be  feparated  from  the  truft,  then  clearly  it  might  be 
transferred;  and  it  differs  from  the  cafe  of  a  ward-,  fqr  fhe  king 
has  the  firft  as  a  truft,  though  coupled  with  an  intereft  ;  but  he  has 
the  other>  purely  as  an  intereft,  fervice,  and  duty  owing  to  him, 
and  it  came  to  the  king  in  point  of  tenure,  and  fo  he  might  grant 
the  cuftodj  of  a  ward,  cum  acciderit^  but  not  fo  of  an  ideot ;  per 
Lord  Nottingham,  Mich.  i68i.  Vern.  11.  Prodgers  v,  Phrai- 
zier. 

.  %•  The  office  rf  policies  of  infurance  may  be  granted  for  years, 
contrary  to  the  opinion  in  Sir  George  Reynold's  cafe  cited  in 
Vern.  12.  as  the  cafe  of  Vane  v.  Bier. 

3.  Grant  of  the  place  of  teller  of  the  exchequer  to  a  man  and 
his  affignes,  was  held  to  be  good.  Cited  Vern.  12.  as  Squibb's 
caie, 

(H.  a.  6)     Not  exclujive  of  the  Grantor. 
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|.  f  F  a  man  had  granted  his  ward  to  J*  S,  to  marry  hh 
.-*•  have  bis  fervice^  &c.  which  is  a  projity  he  cannot  retai 
Br.  Grants,  pi.  93,  cites  8  £.  4.  7. 


nmy  or  t9  But  if  he 
retake  him»  had  granted 

him /or 
truJition,  or 

inftructtooyhe  may  retake  him ;  becaufe  this  it  a  charge  to  the  grantee^  aod  not  a  profit,    $r« 

Cranes,  pi.  93.  cites  8  £•  4.  7.  per  Littleton  and  Moyle. 

2.  A.  covenants  and  grants  with  6.  and  his  heirs,  that  B.  and  Co.  Uiu 
his  heirs  may  dig  turfe  in  a  great  waft  to  make  allom  there;  yet  A*  '^^  ^ 
and  his  heirs  and  amgns  may  dig  there  alfo  \  and  'tis  like  the  cafe 
tSc9mm$nfans  namhre*  cited.  Pafc.  25  £liz.  C,  B.  Godb.  18.  as  Lord 
Moitntjoy's  cafe. 


(H.  a.  7)  Inchoate,  where  it  muft  be  perfeSfed  in 
the  Life  of  the  Grantor^  or  Grantee^  &c.  or  both, 

!•  /confirmation  of  the  grant  of  a  bijhop  after  his  death  is  void, 
^  Are.  Trin.  26  Eliz.  B.  K,  Godb,  25.  cites  31  E.  3.  alh, 
20.  &  33  £y  3*  Confirmation  22. 

%,  Grant  of  the  next  prefentation  or  avoidance  is  good,  though 
die  grantor  dies  before  the  churgh  becomes  void;  and  it  is  a 
ctetd,  and  grantee  Riay  grant  it  over,  though  no  aifignee  be  men- 
tiooed  in  the  deed}  and  this,  where  the  mntor  had  a  fee  in  the  pa- 
tiwace,    BCi  GraBt9|  pU  x  i»,  cit^  7  H.  4.  a* 

M  4  3.  If 


1 39  J 


etwxt9. 


?.  If  a  reverjwn  difeend  to  a  fctne  covert^  and  the  haron  gfrniis  it 
to  J.  N.  and  the  tenant  for  life  attorns,  and  after  the  baron  irW, 
living  the  feme  and  the  tenant  for  life^  the  grant  is  void ;  becaufe  it 

[      .^  1   ^as  not  executed  in  the  life  of  the  baron,  and  he  had  nothing  but 
T"    J   injure  uxoris.     Br.  Grants,  pi.  97.  cites  10  E.  4.  8, 

4.  If  a  man  will  take  by  livery  within  vietVy  he  muft  enter 
during  the  life  of  feoffor,  or  all  is   void.     Arg,  Trim  26  EU». 
B.  R.  Godb.  25.  cites  7  £•  6.  Br.  Leafes  66. 

(H.  a.  8)   Avoided.     Where  a  Man   fhall  avoid 

bis  own  Grant. 

Z.  T  T  was  held,  that  if  a  man  be  feifed  in  fee,  and  gives,  fells,  or 
*  grants  trees  growings  and  after  makes  feofFment  before  fe» 
verance  of  them,  yet  "the  grantee  (hall  have  them ;  and  the  grantor 
might  have  granted  eftovers,  and  therefore  the  grantee  (hall  hav6 
the  trees.    Br.  Grants,  pi.  113.  cites  20  H.  6.  22. 

2.  If  a  man,  who  has  granted  rent-charge^  faysy  that  he  was  in 

by  dijfeifin  made  to  K.  at  the  time  of  the  gtft^  which  K,  afterwards 

releafed  to  his  pojfeffwn^  this  {hall  not  defeat  the  zrant ;  and  yet  the 

releafe  countervails  entry  and  feoffment.    Br.  Warrantia  Chartse, 

pL  II.  cites  21  H.  6.  41.  and  22  H.  6.  22. 

Itzfmif  3.  If/  dijfeife  my  father ^  and  enfeoff  J.  S.  and  dien  my  fadier 

having         dies ;  though  a  new  right  defcends  to  me,  yet  I  fliail  be  barred. 

dowcr  ^"*  ^^  ^^'^  difcontinuance,  pr  grant,  had  been  defeated  by  entry^  or 

SjfdfeitU     otherwife  in  my  life  by  my  father,  or  any  other,  in  that  cafe,  I  may 

^iV,and       (hew  the  fpecial  matter,  as  15  £«  4.  5.  is,  and  fo  avoid  my  own 

21/^of  the    ^^^*     P^^^^*  ^6  Eliz.  B.  R.  Arg.  Godb.  25.  cites  39  H.  6.  43. 

land,  and  afterwards  rtcovers  Jmaer^  flie  ih;iU  not  have  execution  thereofi  durini;  the  torm ;  per 
Moor.  Arg.  Mo.  315.  in  Snglefield's  cafe.-— —So  if  onC)  intitled  to  be  ummt  hy  tbt  cnrttfy^ 
makes  a  leafe,  and  his  wife  dies  ;  he  (hall  not  avoid  the  leafe  ;  per  Moor.  Arg.  4  Le.  1 3S.— 
Butiizfon  ilijfeifes  bis  fath«r,  and  fetiles  a  ^w  with  proclamatiun  tn  n  jirangtr^  upon  whom  the 
Jath(.t  enters  and  dies  i  ihe  fon  may  re<enter  againil  his  otvn  fioe.  Het.  97.  Pafcb.  4  Car.  C  B« 
liham  V.  Lawne. 

1  Lc.  9.  4;  A.  ftaying  beyond  fea  without  licenfe,  and  alter  a  privy 

name^of  ^***  feal  to  recal  him,  the  queen,  being  intitled  for  the  contempt,  made  a 

^ater*scafe.  Icafe  of  the  lands,  quamdiu  in  manibus  nojiris  ratione  contewipius 

.—The  fore  contigerit,  &c.  afterwards  the  freehold  di  the  land,  for  the  life 

fce***°/«!.  of  the  fugitive,  was  given  to  her  by  aH  of  parliament,  by  which  her 

noHt  for  lift  eftate  was  altered  \  yet  notwithftanding  fhe  (hall  .not  avoid  the 

MmJiu  leafe  J  adjudged.     Mo.  iii.  Knowles  v.  Luce. 

granted  a  rent-charge,  afterwards  the  rcvtrjum  tUJcmded  to  her ;  quxre,  whether  the  rent-clitfgt 
2)aU  continue.  Dy«  141.  a.  pi.  44— »She  may  avoid  the  grant ;  per  Egertoni  Arg.  M(V  319. 
and  4  Le.  140.  ia  £ngletield'$  cafe.  ■  -Cites  Benl.  R.— —  She  cannot ;  per  Cokcb  Arf. 
Mo.  324  S.  C.        ^ 

7  Rep.  T I.        5.  A.  covenanted  to  ftand  feifed  to  the  ufe  of  himfclf  few  life, 

Le.^f<.""*  remainder  to  B.  in  tail,  vrith  a  provifo,  that  the  limitation  fliouU 

169.  s.  C.     be  void  upon  tender  of  a  gold-rins  by  himfelf,  or  by  any  for  him 

to  Bf  by  attainder  of  A.  tb^  queen  became  tenant  fer  his  2^  of  the 

eftate 


0tanti». 
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«Aate^  and  made  a  Uafe  thereoT,  and  afterwards  authorised  certain 
perfens  to  make  a  teiider  of  the  ring  to  B.  who  refufed  it,  whereby 
the  limitation  of  the  ufes  became  void,  and  the  queen  became  inti» 
tUd  U  tbe  inheritance  \  and  the  queftion  was,  whether  {he  could 
avoid  the  leafe  made  by  her,  when  (he  was  only  tenant  for  life  ; 
and  adjudged  ihe  might,  for  now  (he  comes  in  by  virtue  of  the 
condition/ i|y  a  title  paramount  that  of  the  attainder  and  eftate  for 
Ufe,  under  which  the  UJfee  claims.  Trin.  32  Eliz.  Mo.  303. 
Enelefield's  cafe. 

£  If  mortgagor  and  mortgagee  join  in  a  leafe  for  years,  and  ^'  ^^ 
afterwards  the  mortgagor  performs  the  condition ;  yet  he  {hall  not  and  4  j^ 
svoid  the  leafe.    Arg.  7  Rep.  14.  a.  in  Englefield's  cafe.  138.  s.c. 


J  H  '  grantor  reafon.if 

(hall  not  by  bis  a£);  defeat  his  grant;  per  Holt.  Ch.  J.     12  Mod.  hcfcrfutx 
557.  Sutton  the  Mar{hairs  cafe.  ^«  «^ 

noder-grantee  fiiall  continue  in  for  tbe  life  of  the  gnuitor ;  per  Holt  Ch.  J.  12  Mod.  jj8. 
^ttd  tkmgb  the  late  rnar(hall's  place  be  dtunmmed  by  parHamrntf  ftt  that  (hall  not  aflfe^t  the 
under  omcen  for  'tis  for  the  marjhalfs  owm  offtnce  that  he  is  turned  out,  whichy^a//  mtprm 
bisirtmtu ;  per  Holt  Ch.  J.  il  Mod.  558.  Mich.  13  W.  3.  B.  R.  Sutton  the  MarfliaU's  ORf«. 

8.  If  tenant  for  life  makes  a  leafe  for  yearsy  and  then  furrenden 
or  forfeits  his  eflate,  yet  the  leaie  for  years  remains  good  during 
his  Wfty  if  the  years  continue  fo  long;  per  Holt  Ch»  J.  12 
Mod.  558. 


(H,  a.  9)  What  A^ionsy  &c.  Grantee  ihall  have  as 

Grantee,  or  Affignce, 


Fitzh.  Scire  fac.  lOi. 

2.  A  terre-tenant  (hall  have  an|  aud.  quer*  on  a  defeafdnce^ 
though  he  that  enfeoffed  him  did  not  bring  it  in  his  time.  Arg. 
Mo.  662. 

3.  Where  the  feoffor,  himfelf  was  barred  of  an  audita 
querela  for  refiitution^  or  contributton^  there  the  feofFee  (hall  never 
have  it.  As  where  tbe  conufor,  after  the  extent  of  his  land, 
alone  fells  the  land,  die  vendee  (hall  not  have  contribution  againft 
other  purcha(brs  of  the  lands  of  the  conufor  after  the  conuiance  ; 
becaufe  die  conufor  himfelf  could  not.     Arg.  Mo.  662. 

4.  A  feoffee  fhall  not  have  a  ne  injufte  vexes,  Arg.  Mo.  66a. 
cites  18  E.  3.  Fitzh.  Avowry.— F.  N.  B.  11.  (C)  The  notes 
cite  18  E.  2.  ritzh.  Avowry.  217. 

5*  A  grantee  of  a  feigniory  (hall  not  have  a  writ  of  efcheat  upon 
fide  before  his  grant.  Arg.  Mo.  663.  cites  19  R.  2.  Fitzh* 
^fchcat. 

6t  A  feoffee  ibaU  not  have  an  affife  of  nufanct  £ar  a  nuiance 

4oae 
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done  before  his  time,  but  fliall  have  a  qu»d  fermttaty  ttc»  hf  rca* 
fon  of  the  tort  continuing  in  his  dme.  Arg.  Ma  663.  citti  it 
as  adjudged  in  cafe  of  Fofter  v.  Bardet. 

7.  A  feoffee  fhall  have  a  warrantia  charta*  Arg.  Mo*  664^ 
cites  46  E.  3.  Fitzh.  Warrantia  chartse^ 

8.  A  feoffee  fhall  have  a  contra  formam  fe^ffamnA*  Arg.  Mow 
664*  cites  14  H.  4. 

9.  If  the  conufee  releafes  to  the  conufor,  and  then  die  ccouibr 
makes  a  feoffinent,  and  then  the  conufee  fues  execution,  the 
feoiFee  fball  have  an  audita  querela.  Arg.  Mo.  664.  cites  20  Aif, 
pi.  and  17  £.  3.  6. 

10.  Feoffee  of  conufor  fhall  have  a  writ  ef  errcr.  Arg.  Mob 
664.  cites  18  E.  3.  25  and  27  Aff.  pi.  24. 

Agrsmteo  II.  Feoffee  of  a  conufor  fhall  have  a  fcire  facias  :^nft  the 
«fthere-  affignee  of  the  conufee  when  the  monev  is  levied.  Arg,  Mo.  664* 
l^taivci  cites  46  E.  3.  Fitzh.  Scire  facias  124. ' 

Jart  facial  agaioft  bim  who  had  execudoOf  and  had  levied  the  money.     Arg.  Ma  664. 
Otes  D.  I. 

[  142  ]  (H.  a.  10)  Repugnant. 

jfi if fl/rof-  I. XTTHEN  words  in  deeds  are  repugnant,  they  fhall  be  re^ 
'!I^"*'^"^  /V^^^  and  we  ought  to  adjudge  upon  the  other  words  \  per 

tr.  N.  Fenner  J.  and  judgment  was  accordingly.  Mich.  37  ic  38  £liz. 
during  the      B.  R.  Cro.  £.  420.  Sharplus  v.  Hankinfon. 

Jifs  Sf  7.  S» 

thefe  words  [during  the  life  of  J.  S.]  (hall  be  void ;  for  they  are  contrary  to  the  fee.  Br.  £ftates» 
pi.  50.  cites  II  H.  8^  C9ntra  of  9  feoffmeat  initc  Jo  long  as  fmtifite^paU  ftamL  Br. 
£(Utes,  pi.  50  cites  zi  H.  8. 

2«  If  a  man  he  hound  to  N,  in  40 1.  and  he  grants  to  bim  that  be 
will  Hot  fue  him  upon  this  obligation^  if  the  grant  be  in  the  fame  deed^ 
it  is  void ;  per  Babbington ;  and  it  feems  to  be  good  law;  for  it  is 
repugnant ;  but  if  he  grants  it  by  another  deed,  it  is  good  in  bar ; 
per  Marten ;  and  fo  by  covenant ;  per  Babb.  Br.  l<fegative)  &c 
pi.  16.  cites  7  H.  6.  43,  44. 

3.  The  mafler  and  fellows  of  a  college  demifed  all  their  lands  in 
L,  except  the  manor  of  L»  where  in  truth  they  had  nothing  in  L* 
hefides  the  manor  of  L.  and  it  was  adjudged  a  void  exception. 
Pafch.  13  Jac.  C.  B.  Mo.  881.  per  Warburton  J.  cited  18  £liz« 
B.  R.  Dorrell  v.  Collins. 

4.  'Tis  an  infallible  rule  in  the  expofition  of  deedsi  that  when 
two  claufes  are  contained  in  a  deed,  the  one  contradiSting  the  cther^ 
the  firfl  fhall  be  good,  and  the  laft  void.  One  gave  land  to  R* 
with  A.  his  daughyter  in  frank-marriage,  habendum  to  R.  and  his 
heirs,  with  warranty  to  him  and  his  heirs;  they  died;  and  tfaeir  fbn 
brought  a  mordanceftor ;  and  becaufe  the  firfl  claufe  was  in  frank- 
narhage,  and  the  other  in  fee,  the  juflices  doubted  to  which  of 
them  diey  fhould  have  regard,  and  at  lafl  adjudged,  that  wfaeq 
there  were  feveral  or  two  claufes  in  a  deed,  repugnant^  &r  ef 
divers  natures^  that  mere  regard  ought  to  be  taken  to  the  /^>  ^tem 
U  the  lafi\  but  otherwife  in  wills.    Arg.  HilL  14  Jac.  Bridgni. 

101.  ia 


l0f«  in  cafe  of  Newiham  v.  Carew.—- Cites  2  £.  2.  Feofiinents 
and  Deeds. 

5.  ^erds  $f  in&wn  Jlgnijiartkn^  but  tU-flaad  in  the  context  of  a  ^^  A.  bf 
deed,  fo  as  they  make  it  repugnant  and  fenfelefs,  are  to  be  rijtifed  In^cw^der- 
equally  with  words  of  no  knovm  fignification.    Vaugh.  176.  Hill,  atiun  of 
23  &  24  Car.  C.  B.  Crowley  v.  Swindles.  former  fcr- 

^  vice  done 

Co  bim  by  B«  granted  to  B.  and  M.  his  wife  a  rent  of  20/.  a  year,  iffutr^  out  o/'all  his  lands  and 
hereditaments  ]^tuate  in  K.  babeneium  the  faid  rent  /«  the  fat  J  B.  and  M.  ttnd  their  ajfs^nif  aft^  tht 
dice<^  of  one  C.  and  D%  or  cither  of  thcmy  which  frjl  Jhould  happen^  during  the  lives  of  B,  and  M.  and  iht^ 
Un^er  fivtr  of  them,  at  Lady-Day  and  Michaelmas  t>y  equal  portions ;  the  firft  payment  to  begin  at 
fuch  of  the  faid  feafls  as  ihould  fird  happen  next  after  the  deceafe  of  the  faid  C.  and  D.  or 
either  of  them;  and  if  the  aforefiid yearly  rent  of  10  \,  and  of  20  X.Jball  be  unpaid  at  any  the  days  afore' 
faidf  in  part  or  in  all,  ihjf^fhali  be  /awful  for  the  faid  B,  and  M,  at  any  time,  during  the  joint  natural 
litres  of  the  faid  C.  and  DZlf  the  faid  B.  and  M.  or  either  of  them  Jhould  fo  long  live^  and  as  eften  as  thg 
faid  rents  of  xo  I.  or  any  parcel  fhould  be  behind,  to  enter  into  an  the  faid  j4,  the  grantor^  s  Itnds  in  Km 
tfetr^md,  and  to  Afirain  ;  fo  as  Che  fi^nfe  tnufl  run.  Chat,  if  the  rent  were  betnnd^  it  fhould  be  lawfuiit 
ifirak  during  the  joint  lives  of  C,  and  D,  which  was  before  it  coald  be  behind ;  lor  it  could  not  be 
behind  till  the  death  of  one  of  themi  therefore  thofe  words^  [during  their  joint  natural  lives*] 
being  iufsn/ible  ouj^bt  to  be  r^jeded.  Judgment  pro  defendente,  Hill.  23  &  24  Car.  C.  h*  Vau^ 
X73»  >74*  '7^*  Crowley  v.  Swindles  le  aL 

(H.a.  II.)  Infenfible.  Made  good  or  not  by  Con- 

flruftion. 

I.   A     The  defendant  covenanted  to  pay  to  B.  the  plaintiff  153  A 

'*^*  10 f.   by  articles  to   this  effeft,  viz.    Memorandum'^    14 

March  1687.  Imprimis^  it  is  covenanted  by  and  between  B.  of^c» 

ef  the  one  partj  and  jf,  of  &fr.  of  the  other  tart  5  whereas  B,  by 

virtue  of  thefe  promts  hath  covenanted^  concluded^  and  articled  all 

that  his  mefuages^  csfr.  unto  the  faid  A*  his  heirs  and  afftgm.     Item, 

for  the  fum  of  y.^X.  the  one  half  to  he  paid  the  Q.d  February^  i688. 

Item,  the  faid  A  to  enter  the  2d  February  aforefaid.     Item,  the 

faid^.  is  to  pay  the  other  half  the  %d  February  1689,  &c.   It  was 

'obje&ed,  i.  That  the  words  being  in  the  preter-tenfcj  here  was 

no  covenant  to  oblige  B.  to  convey  j  but  it  was  anfwered  for  B. 

that  the  words  may  be  confirued  as  in  the  prejent-tenfe^  ut  res  valeat, 

and  cited  1  Leon.  25.  Bedow's  cafe,  and  Mo.  31.  and  the  rather 

in  this  cafe,  becauie  the  deed  is  [Imprimis  it  is  covenanted,  &c.l 

and  alfo  becaufe  the  words  in  another  place  are,  that  the  plaintitt 

hath  covenanted  {ffr.  by  thefe  prefents.  2.  Objedion  was,  that  there 

are  no  words  to  oblige  plaintiff  to  convey,  the  words  for  this 

purpofe  being  only  that  B.  by  virtue  of  thefe  prefents  hath  cove-^ 

nantedy  &c^  all  that  his  meJ/itageSj  &/r.  to  the  wtthtn  named  A.  &r. 

to  which  it  was  anfwered,  that  the  intent  of  the  parties  appeared  by 

die  frame  of  the  deed,  that  defendant  fhould  have  die  lands  to  him 

axid  his  heirs;  for  ifl.  he  was  to  pay  the  value,  and  2dly»  he  was 

to  enter  the  id  di  February,  1688,  and  he  could  not  have  them 

widKHtta  conveyance,  and  cited  Saund.  319.  Pordage  v.  Cole^ 

to  firove  that  the  words  would  amount  to  a  covenant.    3.  Objection, 

'diat  the  \whtrias'\  made  the  whole  deed  a  recital  only,  to  which 

it  was  anfwered,  that  the  words  \by  thefe  prefents^  demonftrate  that 

he  covtnaats  by  the  deed^  and  then  the  word  whereas  is  idle  and 

to 
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to  be  rdeded,  and  for  this  cited  Vaughan  173.  CROWtEY^f 
cafe ;  and  for  the  lame  reafon  the  word  item  in  the  clauie  for^pay^ 
naent  (hall  be  rejeded  alio ;  and  if  (iiiiereas)  and  (item)  be  re< 
jeded,  and  the  words  (bath  covenanted)  be  takfn  in  the  .pre/ent" 
tenfty  as  they  may  appear  as  before,  then  the  fenfe  will  be  thus, 
»  viz.  B.  doth  covenant  to  convey  aJl  his  mefliia^es.  Sec.  And  it 
was  adjudged  for  B.  the  plaintiff  by  the  opinion  of  the  whole 
court.    Lutw.  493.  to  496.  Hilton  v.  Smith* 

(H.  a.  12)  Void  or  Voidable.     What  Grants  arc. 

I.  TF  an  infant  grants  a  rent  by  fine y  this  grant  is  voidable  by 
^  himfelr  during  his  nonage  by  writ  of  error  \  but  if  he  does 
not  avoid  it  during  his  nonage,  'tis  good  for  ever,  and  notwith- 
ftanding  he  dies  during  his  nonage,  before  he  has  avoided  it,  yet 
his  heir  (hall  not  avoid  it.  Quaere,  if  the  conufor  dies  pending 
the  writ  of  error.    Perk.  9.  S.  19.  cites  Mich.  18  £•  4.  13. 

2.  If  one  non  fana  memoriay  being  feifed  of  land,  grants  a  rent 
out  of  the  fame  in  fee,  and  diesy  and  his  heir  enters,  and  the 
grantee  diftrains  for  the  rent  behind,  the  heir  Jball  have  aSion  ef 
trefpafs.  But  if  the  grantee  had  diftrained  in  the  life  of  the 
grantor  for  the  rent  behind,  the  grantor  fhould  not  have  an 
aSion  of  trefpafs,  for  he  can't  avoid  his  deed,  by  difabling  of 
himfelf.  Perk.  10.  S.  21.  cites  P.  12  £.  4.  8.  H.  39  H.  6.  42. 

(H.  a,  13)  Habendum.     Necejfary  or  not.     In  what 
Cafes  a  Grant  is  good,  without  any  Habendum. 

I.  J  F  land  be  given  to  J.  S,  V  fi  contingat  ipfum  Mre  fine 
^  harede  de  corpore  fuo^  quod  tunc  revertat  to  the  donor  and 
his  heirs,  without  any  hiend'  in  the  deed,  and  livery  ofjeiftn  is 
made  according  to  the  deed,  as  ought  to  be  intended  \  diis  gives  die 
donee  an  eftate  tail,  though  not  given  to  him  and  his  heirs ;  for 
the  ftatute  of  Wefiwinfter  2.  I .  is  guod  voluntas  donatoris  ficundsm 
formam  in  charta  doni  fui  manifefle  exprejfam^  (fc.  Pert 
S.  173. 

[^44  3  (I- a)  Habendum.    What,  and  its  Office.    What 

Habendum  fhall  be  faid  good,  and  what  not. 
[jind  where  it  contains  more  than  is  in  the  Pre^ 
mjes.] 

ip  Rep.       [  I,  ^T-i  H£  office  of  thepremsj/es  is  to  exprefs  the  grawUr^  grmttee^ 
,07.  b—  1    ^^  ^^^  ^f^i^g  ^^  f^g  granted^  and  the  office  of  the  *  babtmm 

9  Kep.  47.   ^^  .^  ^^  j.^^  ^^^  ^^^^  Q^    2  ^^    Bucbler^s  cafe.  Co.  9.  49.  b« 

•  And  k      Earl  of  Shrewibury's  cafe.  ] 

Mid  wot  r9»  _ 

ptat  the  tifiiig  ghnm   s  Rep.  55.—- -&  P.  PL  Cr  ic^.  b.  ip  cafe  of  Wrotefley  ?#  Adams. 
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It*t  oAoe  is  to  limit  the  eftate,  fo  that  the  general  implication  of  the  cftate,  which  will  pad  by 
cooftradion  of  law  by  the  premififes,  is  always  controlled  and  qualiAed  by  the  habendum.  A 
Uaf*  fofwo,  baiemtltm  to  npn/or  life^  rtmennier  to  the  othtr  fear  hft ;  this  will  altirtbt  gtntraJ  im^Ucatim 
-^  jamt'ttiumey  of  the  frank^enement;  which  had  there  been  no  habendum,  would  have  been 
made.    2  Rq>.  55.  a*  b.  Mich.  39  &  40  EliXi  Buckler's  cafe. 

[  2.  An  habendum  cannot  pafs  man  land  or  other  thing,  than  is  if  a  man 
tttt^rtbinded  eidier  exprefsly  or  by  implication,  in  the  gemral  hetHfeofU 
words  of  tbt  prenufes  erf  the  grant.  38  H.  t.  34^  b^  36,  37.]  Sl^^^ 

hav€  and  to  hold  thru  acrts^  and  livery  be  made  to  him  according  to  the  deed  in  the  iwo  itcrts ;  the 
third  acroy  of  which  there  was  no  fpesch  in  the  premilTes  of  the  deed,  ihall  not  pafs  by  the  deed  s 
Ut  if  £v€ry  and  feifm  ^  ma4i  n  tint  acre^  then  it  (hall  pafs  by  the  livery  of  feifin,  kc*  Perk* 
S.  165. 

[  3.  But  fee  42  £«  3.  12.  a  cafe  is  put,  that  by  fim  a  man  ac- 
knowledged the  right  to  the  conufee  of  the  third  part  of  the  manor ^ 
who  grants  and  renders  2  parts^  habendum  all  the  manor.] 

[  4.  If  the  ting  grants  a  manor  habendum  una  cufn  advocatione^  Br.  Feoff- 
this  ihall  pais  the  advowibn ;  becaufe  the  ackowfon  would  pafs  at  ^^^^  ^ 
die  common  law  without  naming,  and  it  is  fufficient  naming  7Tl^i»^]a 
within  the  flatute.  38  H.  6.  34.  b.  9  H.  6.  27.  b.  ]  cafe  of  a 

common 
perfon.— — 

[  5.  But  if  a  man  grants  a  manor  habendum  una  cum  another  ^os  cum 
manor  J  or  una  cum  advocation  of  another  manor^  this  is  not  good;  «<**»*«*- 
becaufe  it  was  not  included  in  the  pVemiiTes,  9  H.  6.  27.  b.  m  the  p^s  morT 

grant  of  the  king.  ]  things  than 

are  in  the 
preroiffesy  but  is  good  tof.t/jr  things  appurtenant  or  appendant.    But  if  an  una^am  comes  *  U* 
ffg  tb4  bahtndum,  'twiU  make  a  good  grant  of  new  things.    Mo.  881.  per  3  J.  in  cafe  of  Stukelf 
T.  Butler.  ♦  S.  p.  in  cafe  of  a  grant  by  the  king.  Coiara  if  the  una  cum  be  ^tir  the  hv 

bfn^^"T«  Br.  Patencsi  pi.  56.  cites  8  H.  7.  1. 

[  6.  If  the  king  grants  quandam  infulam  to  another  habend*Jimul 
cum  omnibus  exitibus  If  amercenuntis  infra  infulam  emergentibus* 
This  ihall  not  pafs  the  iiTues  and  amercements.  Becaufe  they 
were  not  comprized  within  the  premiiTes.  Contra  9  H.  D. 
%j.  b.  ] 

[  7*  So  if  the  king  erants  landy  habendum  una  cum  una  acra 
terroe  in  D.  The  acre  mall  not  pafs ;  becaufe  it  was  not  mentioned 
in  the  premiiTes.    Contra  9  H.  6.  27.  b.  1 

8.  If  one  leafes  the  manor  of  D.  to  hold  to  the  leflee  for  twenty  Dal.  ^7.  pL 
one  yearsy  withput  repeating  the  manor  in  the  habendum^  yet  it  is  a  3-^n*'C. 
good  leafe;  per  Welfli  and  Wefton  J.    Quod  fiiit  conccffum ;  far  ^^ 
this  includes  all  which  is  comprized  in  the  premiiTes.    Paich.  6  wonis. 
£Iis.  Mo.  55*  in  pi.  i6o.  Anon. 

9.  If  a  term  for  years  of  a  manor  be  liMlted  in  the  premiffes  of  Dat  --.  p|. 
an  indenture  of  leafe  *,  though  here  be  no  habendum^  yet  the  Ittfe  is  3.  Ow:  31?* 
nod  enough  ;  per  Dyer  and  Brown.  Mo.  56.  in  pi.  i6o.  ^  c*  Anon. 

tiie  leafe  had  been,  hatttukm  evtrj  fart  ani  parcel  of  the  faU  manor ^  it  had  been  a  good  leafe  for  all 
the  manor,  fbr  the  parts  include  and  comprehend  the  whole  manor ;  per  J>y«r  and  Brown 
Jifoi  56. 10  pL  i6a" —DaU  57.  pi.  3.  S.  C.  Anon.P-Ow.  31.  S.  C.  Anon. 

10.  Vfhcnfevoral  things  are  granted  in  a  deed,  and  after  the  f  tat  1 
Jbbcndum  comet  to  limit  die  eftate,  if  the  habendum  recites  L    t>  J 

again 


H5 


An  intereft 
cannot  be 
granted 


£igain  partiatlarlf  all  the  thingSy  it  does  a  thing  which  is  not  it*s 
office,  and  is  fuperfiuous  \  and  therefore  all  the  recital  (hall  be  of  no 
efFe£l.  But  the  liabendum  (hall  be  conftrued,  as  if  no  fuch  re- 
cital had  been,  nor  other  thing  befides  habendum  &  tenendum. 
But  where  a  deed  or  demife  contains  feveral  limitations  of  eftatt ; 
vie.  one  of  certain  parcels  of  the  premiiles  for  20  years,  and  of 
other  premifles  another  eftate  for  lo  years,  or  for  life,  Acre  the 
certainty  of  thevdiverfe  habendums  is  to  be  regarded;  but  not 
where  there  is  one  habendum  only ;  per  Manwood  Ch.  B.  Hill. 
28  Eliz.  Scacc.  Mo.  223.  in  Caiew's  cafe. 

II.  Grant  of  an  advowfon   to  three,  habendum   eis   V  urn 
eorum  conjunSfim  ^   divijim.     The  feverance   of  the   habendum 
'  nti  and    ^^^^  feems  Toid  in  law.     D.  304.  b.  pi.  54. 

fcverally.    Ibid,  in  Marg.  cites  5  Repb  19.  Slingiby's  cafe.— See  Prefentmest.    (M)  pi.  2. 

And  the  12.  The  habendum  is  only  to  limit  ^be  eftate^  and  not  to  give 

ftaS^      any  thing  \  and  there  %ught  to  be  a  grantor  and  granta  in  the  fn^ 
declare  the   ^Jfi^  of  the  deed,^  otherwife  it  is  void.     Cro.  £•  903.  Buftard  f. 

pcrfon  ov       Coulter. 

the  leaffy 

but  the  eftatet  which  (hall  be  in  the  leafe.    3  Le.  33.  M.  15  Eliz.  Anon.virthe  premtires  oon- 

fain  the  lands  granted,  but  faith  not  to  whom,  thoiigh  the  habenf  is  to  J.  S.  ivho  was  a  paitjr 

toclM  deedy  'tit  not  good.    Cro.  £.  903.  Mich.  44  &  45  Eiiz.  B.  R.  Buftard  v.  Ceuker. 

It.  One  habendum  to  two  demlfes  is  well  enough.  Qumb.  19a 
Pafch.  4  &  5  W.  &  M.  B.  R.  Moor  v.  Parndon. 

14.  In  a  quo  warranto  againft  one  for  executing  the  office  of 
bailiff  of  a  hundred,  the  defendant  pleaded,  that  ^.  Cha.  i*  was 
feifed  of  the  faid  franchife  jure  coronse,  and  granted  the  lame  txf 
N«  habendum  the  nundred  to  him  and  his  heirs,  which  by  feveral 
mefhe  affignments  came  to  the  defendant,  and  fo  juftified  to  have 
retorna  brevium.  Upon  demurrer  it  was  argued,  that  this  claim 
was  not  good  5  for  that  this  grant  of  the  franchife^  habendum  the 
faid  hundred^  can  never  include  the  (aid  hundred ;  becaufe  nothing 
can  pafs  by  the  habendum,  which  is  not  mentioned  in  the  pre* 
mifTes,  in  which  nothing  was  mentioned  but  the  franchife »  and  k 
was  suljudged  accordingly.  3  Mod.  199.  Pafch.  4  Jac.  2.  B.K.. 
The  King  v.  Kingfmill. 


And.  2t6. 
Xakhvin  v« 
Martio* 
A  Rep.  •4* 
a.Ld. 
Coke's 


Baldwin's 
cafe. 
Het.So. 
Ar».— — 
Cro.  J.  476. 


(I.   a.    2)     Habendum,      It's    Operation    on    the 

Premifles. 

I.  'T^HE  habendudP  may  enlarge  the  premiileS)  but  no^  ahri^t 
^^  the  fame.  Co.  Litt.  299.  a.  (e).— The  babendum  maf 
enlarge  the  premiiles.  2  Jo.  4.  Arg.  cites  8  Rept.  154.  Cro.  J« 
Thurman  v.  Cooper. — yfnd  may  abridge  the  premifTes.  9  H.  6. 
22.  b.  21  H.  6.  7.  37  Aff.  15.  Perk.  S.  170.  176,  35  Aff  P* 
Br.  Eftate,  36.  And  may  explain  the  pnemifies.  D.  160.  Mo»  43* 
and  may  avoid  the  premiiles.  2  Rep.  55.  Buklcr  v.  Harvey*  RoQ* 
Eftates,  854. 

Thurman  alios  Turnnian  v.  Cooper.<-^Adjudged  in  C.  B.  thiit  it  may  «^Aiw  th* 

prenii&s. 


premHTet*  a  Jo»  4.  PHfworth  v.  Pycu     ■  It  may  alur,  ahridgt^  and  ttttrfy  fmjktiu  1  grant ;  as  a 

^ffment  habendum  afier  th.e  death  of  the  feoffor.    Hob.  171. But  not  Cruftrate  iCy  where  it 

viias  compleat  before;  as  if  the  leflee  for  years  grant  all  bis  eftate,  habendum  after  \^ 
4Bath.    Ibid. 

a.  If  in  the  premiffes,  lands  are  leafed,  or  a  rent  granted,  the  Mo.a6.pcr 
general  intendment  is,  that  an  eftate  for  life  paffes.     But  if  the  *  J'  ^^^ 
habendum  Umt  the  fame  for  years,  or  at  will,  the  habendum  does 
fualify  the   genend    intendment    of  the   premiiTes.      Co.   Litt, 
183.  a.  (k). 

3.  If  a  manor  was  granted  or  rendered  by  fine,  habendum  om 
acre  to  him  and  bis  heirsy  which  acre  was  parcel  of  the  manor,  he 
Ihall  have  die  nuinsrfor  life^  and  the  acre  in  fee -^  becaufe  there  is  no 
limitation  of  the  eftate  for  the  refidue  of  the  manor.     Arg,  PI.  C.  f  i  aJ^  "I 
157.  b.  Pafch.  3  Mar,  L     ^     J 

4*  Leafe  to  three  of  three  acres^  habendum  one  acre  to  one  fir  Where  a 

twenty  yearSy  another  2Ct^to  another  for  forty  yearsy  and  the  third  ^t  ^l}^ 

t      1 '   J  r-      r  ^        ' '  "'•ji**'  r      1  mile  con- 

acre to  the  third  for  Jtxty  yearsy  is  a  void  limitation  5  for  he  cannot  tains  fe- 

by  his  habendum  divide  the  eftates  in  fuch  manner,  which  were  veral  li- 
joint  before ;  per  Wefton  J.  Trin.  4  Eliz.  Mo.  44.  in  pL  133.        ^^J"^ 

one  of  certain  parcel  of  *  the  premifies  for  twenty  yeai-s,  and  of  others  muoiber  habendum  for  tea 
yearSf  or  for  life,  there  the  certainty  of  diverfc  babrndurm  is  to  be  regarded^  but  not  where  there  is 
tai  one  habtsdun ;  per  Manwood  Chi  B.  Mo.  223.  in  Carew*s  cafe. 

5.  The  habendum  cannot  fruftrate  a  grant  which  was  com- 
pleat before,  but  will  be  repugnant  Trin,  6  W.  &  M.  B,  R. 
Arg.  Skin.  531.  cites  Hob.  171.  and  cites  it  as  fo  refolved.  Jo. 
205.  in  Gofliawk  v,  Chickell,  and  in  PI.  C.  520.  Welkden  v. 
Elkington,— — Per  Treby  Ch.  J.  Though  the  habendum  cannot 
fruftrate  the  premiffes,  yet  it  may  rejirain  them  as  a  grant  to  J.  S. 
and  his  heirs,  habendum  to  him  and  his  heirs  during  the  life  of 
J.  S.  is  good.  Skin.  543.  in  cafe  of  Jerman  v.  Orchard.— -And 
per  eundem,  where  the  premiffes  are  general^  there  the  premilTes 
may  fruftrate  the  habendum,  as  a  feoffment  of  land  to  J.  S.  ha- 
bendum, to  J.  S  for  life.  The  feoffment  is  good  upon  the  pre- 
niHIes  of  the  deed,  and  the  habendum  void  and  repugnant.  Skin. 
544.  jerman  v.  Orchard. 

(I.  a.  3)    Habendcim,     Where  it  differs  from  the  See(K.  a) 
Prcmifles,  in  refpeSl  of  the  Limitation.  ^ '  '^' 

1.  T  F  a  leafi  be  made  to  twoy  habendum  to  the  one  for  lifty  the  »  ^«P'  55« 

^  remainder  to  the  other  for  life^  this  alters  the  general  intend-  jJJ'  £j^^ 

nent  of  the  premiffes;  and  fo  it  has  been  oftentimes  refolved.  «.^i£a* 

And  £>  'tis  if  a  leafe  be  to  two^  habendum  the  one  moiety  to  one^  leafe  be 

and  the  other  moiety  to  the  other -^  the  habendum  makes  them  tenants  Y^rrr^ 

in  common.     And  fo  one  part  of  the  deed  explains  the  other,  and  r^v/jf^yet 

no  rqHig4iancy  between  them,     £t  femper  evpreffitm  facit  ceffare  this  is  a 

iacitmu    Co,  Litt,  183.  b.  (1),  ^  '     joint  eftate, 

•*         ^  '  but  where 

Clie  tnfim  rf  tofyhsldtrs  is  that  this  word  fucceffively  fhall  hold  place,  this  iV  gotd  there  by  tho 
•oilomi  eoKtrary  of  franhemmeHt  at  the  comtmnLnu,    Br.  Jointenants,  P^*  53*  cites  30  H.  8. 

3itf  if  a  leafe  be  to  *  ^,   B,  and  C,  for  life  hahendum  to  A,  for  lift,  remaiftdtr  t9  C  for  life  | 

Chit 
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tills  hab«i^him  h»  fn/enA  iU^kitu  ifiau  limited  kff  the  preiniifesy  and  hath  dtftlngiiifiitd  h  ttfto 
reoiaindefT.  But  if  the  habenautn  had  been  bahenjum  fiteceffive,  the  eftate  had  remained  joint. 
le.  TO.  Mich.  25  it  s6  Eliz.  C.  B.  Sntton  ▼.  Dowfe.— S.  C.  Cro.  £.  tj«  Dowfe*s  care—*  The 
onirt  held  that  they  are  not  jointenants.  D.  160.  b.  pi.  43.  Pafch.  4^5  P.  &  M«— £»  where  the 
words  were  to  A.  B.  and  C»  and  to  tbcfurvivcr  pf  them  nntio  ^  forma  fffneiai\  per  Dyer  and  Wefton, 
that  it  is  not  a  joint  leafe.  But  Brown  f .  contra,  and  the  habendum  is  void.  Dal.  30.  pi.  io.<-« 
Mo.  x6.  pL  87.  Trin.  3  Bits.  S-  R.  with  DaL  30— Where  the  kaf*  was  m;ide  by  indenture  m 
Uh  methr  oh  J  fin  ^  habendum  to  them  for  Urm  of  their  irvti,  and  the  hng^  bvtr  of  them  fucseffivefy  Aw 
e^ier  the  other f  as  nenud  in  the  indenture^  and  MotjoiHtfy,  and  liyery  of  feifin  made  by  attorney  acconB- 
ingly ;  whether  the  entire  franktenement  was  in  the  mother  only,  n^as  doubted  in  a  fpedal 
verdidt  in  replevin}  and  ruled  per  Cur.  that  it  was,  and  the  remainder  to  the  fan  and  not  jointiy  i 
and  this  without  argument.  D.  361.pl.  S«  Hill,  zo  Eliz.  Anon.  Bmt  D.  361.  pi.  8.  Marf. 
cites  B.  N.  C.  140.  directly  contrary ;  that  fucceflive  is  void.  But  ferjeant  Finch  remembered 
Che  cafe  of  Oweh  and  Frees,  and  took  the  J^ferenee  whefi  the  fmctcffive  is  gen-rrai,  as  B.  N«  C. 
ii^  and  vfhenffeciaJ,  as  in  this  cafe ;  or  if  (viz.)  or  any  other  explanation  enfue  immediately  and 
Trio.  3  Car.  C.  B.     ' 


['47] 


2.  Leafe  to  baron  and  his  wife  and  a  third  perfon,  habendum  t9 
Baron  for  eighty  years^  if  he  (hall  fo  long  live,  and  if  he  die  within 
the  term,  the  remainder  of  the  faid  term  to  the  wife,  and  the  third 
peribn,  if  diev  fo  lone  iliall  live. '  Per  2  Juft.  the  limitation  vi 
good,  and  all  me  intereft  of  the  term  is  in  the  baron,  and  nothing 
in  the  others  'till  after  his  death.  Trin.  4  Eliz.  Mo.  43.  ph  133. 
pi.  388.  S.  P. 

3*  If  a  leafe  be  made  of  the  manor  of  S.  habendum  the  manor  of 
D.  the  leafe  is  void  for  the  whole ;  per  Dyer  and  Brown.  Pa(ch. 
i^k^li     6  Eliz.  Mo.  56.  in  pi.  i6o.  Anon. 

iofe  to  y.  S,  hahendumf  to  J.  K.  for  a  term  of  yearS|  the  leafe  is  wholly  void ;  per  Dyer  and  Brown. 
^afch.  6  £li2.  Mo.  56.  in  pi.  160.  Anon. 

4.  By  the  opinion  of  the  judges,  a  leafe  is  good,  though  no 
lijfee  is  named  in  the  premijis^  but  in  the  habendum.  Toth.  226.^ 
cites  22  Eliz.  Buller  v.  Doddington. 
It  is  a  joint  5*  Leafe  to  A.  B.  and  C  for  their  three  livesy  and  die  life  of  the 
eftatc,  and  furvivor,  and  after  the  habendum  as  before,  it  is  (aid  provided 
2all^nat^fo°  ^^ays,  and  it  is  covenanted  between  the  pauties,  that  J.  Jhall  take 
wr  it.  Cro'.  '^  ^^^  profits  during  his  life^  and  then  B.  during  his  life,  &c.  yet  re-> 
E.  89x07.  folved  this  a  joint  efbtte.  Mich.  30  &  31  Eliz.  B.  R.  Le.  317, 
J;  ^'T       Scovcl  V.  Cavel. 

Mo.  267, 

S98.  S.  C.  by  name  of  Leverfage  ▼.  Cable.  But  it  was  faid  per  Coke^  a  counfel,  arg.  that 

pcrhapi  an  adtioa  of  covemam  lies  upon  it •    Le.  3 1  a.  in  8.  C. 

6.  Grant  to  A.  and  his  heirsy  habendum  to  A.  and  his  ajffigns^  is 
a  g»od  fee.  Are.  2  Roll.  R.  361.  Trin.  21  Jac.  B.  R.  in  cafe 
of  L*d.  Zouch  V.  Sir  Ed.  Moor. 


^^••)  (I.  a.  4)  Habendum,  Where  it  differs  frotn  the 
Premiffes^  in  refpeB  of  the  Things  granted^  and 
is  more. 

I,  "llirHERE  the  habendum  Is  of  another  thingi  ^tot  contained 

^^    in  the  tremijfes  of  the  deed,  it  it  not  gocxl;  as  grant  of 

common  out  or  lan<{,  habendum  the  land,  or  of  herbage  of  a 

park. 
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park,  habend^  the  park.    Arg.  Pafcfa.  3  M.  PI.  C.  160.  In  cafe  of 
Throemorton  v.  Tracy. 

2.  If  a  man  be  iirfeoffed  by  deed  of  two  acns^  to  have  and  to 
hold  three  acresy  ana  livery  be  made  to  him  according  to  the  deed 
in  the  two  acres ;  the  third  acre,  of  which  there  was  nothing  faid 
in  the  premifles  of  the  deed^  fhall  not  pafs :  but  if  livery  and  feidn 
he  nuide  in  this  acre^  then  it  ihall  pais  by  the  hvery  of  feifin,  &c« 
Perk.  S.  165. 

3.  If  the  thing  is  comprehended  in  the  premiJTes^  and  hath  another  So  a  gift  of 
name  in  the  habendum^  which  contained  the  things  the  habend'  is  V^'^*^'' 
good ;  as  if  the  nomination  of  an.  advowfon  is  granted,  habendum  the  fcrJkeii  \t 
advowfony  the  habendum  is  good,  though  it  varies  in  name  \  for  'tis  is  a  good 
one  and  the  fame  thing,    rl.  C.  157.  b.  Pafch.  3  Mar.  in  cafe  of  ^*»«n<*un»* 
Throgmorton  V.  Tracy.  fupra.piL 

C.  157.  b.  in  cafe  of  Throgmorton  v.  Tracy* 

4.  When  the  habend'  is  ufedfor  a  limitation^  it  cannot  be  void,  ^-  ?»•  *• 
but  all  the  Icafc  ihall  be  void ;  as  if  a  man  leafes  his  manor  of  D.  ^j^f^i^ 
to  have  and  to  hold  one  acre,  parcel  of  it,  for  term  of  years,  the 

ieafe  is  void   for   the  whole.    Mo.   56.   per  Dyer  and  Brown, 
pi.  160. 

5.  The  grantor  conveyed ^tum  re£fori^  cum  decimis  eidem  per»  *  But  bad 
/!»*,  habendum  the  aforefaid  Jcite  with  the  appurtenances  for  20  ^r^^?^- 
years;  it  was  infifted,  that  the  tithes  did  not  pafs;  for  though  they  ^Ins  '""^ 
were  mentioned  in  the  premifes,  yet  they  were  left  out  of  the  ha*-  tinn^s, 
bendum,  and  therefore  would  not  pafs  •,  but  adjudged,  that  fince  .^**' j'Ljili 
tithes  are  ♦  parcel  of  a  reStory^  they  (hall  pafs  together  with  the  fcitc  "^  upon 
thereof^  with  the  appurtenances,  for  the  (aid  term  of  20  years,    i  Le«  die  other, 
281.  Pafch.  28  Eliz.  in  Scacc.  Gary's  cafe Mo.  222.  S.  C.     but  were  in 

'    •  grofs  by 

tbemfelves,  it  had  been  otherwife.    See  Le.  182.  S.  C* 

6.  A.  grants  the  next  prefentadon  to  a  church  ii  B*  C  and  D.  X  j  j^g  1 
habendum  eis  &  uni  eorum  conjunHim  (f  divifim\  the  habendum  j^^  jntcreft 
feems   void  in  law.  D.  304.  b.  pL  54.  Mich.  13  &  14  Eliz.  cannot  bo 

Anon.  granted 

jointly  and 
feverally.    Ibid.  marg.  cites  5  Rep.  19.  Slingfby's  cafe. 

(I.  a.  5)  Habendum.  Where  it  differs  from  the 
Premifles,  in  reiped;  of  the  Things  granted; 
and  is  lefs. 

u  '^  H  £  king  granted  to  the  dutchefs  of  £.  infulam  de  B.f^ 
'-  Cajlrum  cum  pertinentiisy  habendum,  itcjimul  cum  omnibus 
esntihui  Jsnihus  amerctamentis  proficuis  omnium  gentium  tenentiwn^ 
&c.  And  per  Vampage  clearly,  all  that  is  after  the  habendumy  and 
is  not  gxpreffid  in  the  concefftmus  before  the  habendum  is  voidy  unlefs 
of  etdvnvjmj  which  it  appendant  to  the  manor  or  land  which  Is 
cocDprifed  in  the  conceifinitts.  Quod  nota.  Br,  Patents,  .pi.  4. 
cites  9  H.  6.  27. 
Yoi^.  XIV.  N  a.  If 


14^  «ranw* 

So  of  a  gift  2.  If  the  king,  or  a  common  pcrfon  grant  a  manor  to  J.  N.  «r 
r««™^  ^«^  A^^irw^/  ^c.  with  theadvowfon  of  the  church .  of  D .  this  is 
I  ahcnd'  good,  if  the  advowfon  be  appendant,  though  it  be  in  the  habend% 
wi/6  anfuher  and  not  in  the  grant  or  gift;  contrary,  if  it  be  an  advowfon  in  grofs  \ 
voiVas'to  ^^^  there  the  grant  is'void  as  to  the  advowfon,  if  it  be  not  as  wdl 
thelaft        i"  the  grant,  as  in  the  habend'.    Br.  Grants,  pi.   60.  cites    38 

acre.  Br-        H.  6.  34. 

Grants,  pi. 

6 J*  cices  38  H.  6.  34. 

Waifhand  3.  Leafc  of  2  manor  with  all  members  and  appurtenances, 
th  *^h"'  h  '^^'^^^^*  ^^^  ^^^  members  of  the  faid  manor  to  leflee  for  term  of  years  5 
limitation  ^Y  the  better  opinion  ofthcjuftices  this  is  only  an  eftate  at  v^rill  of 
of  the  word  the  manor ;  and  there  is  a  diverfity  between  a  thing  which  lies  in 
(members)  granty  and  a  thing  of  which  livery  may  be  made ;  for  if  a  man 
becaufe  makes  a  kafe  of  a  manor^  and  of  an  office^  to  have  and  to  bold 
after  the  the  manor  for  term  of  years ;  the  office  paffes  for  life,  notwithftan- 
habendum ;  Jipg  ^jjjt  it  be  left  out  in  the  habend*.  Pafch.  6  Eliz.  Mo.  55.  per 
u"waa      **  Dyer  and  Brown,  pi.  160.  Anon. 

leafed  by  the  premilTesy  without  the  habendum,  and  that  fuch  leafe  had  been  held  sood ;  as 
where  one  leafed  the  manor  of  D.  baben^  to  the  Uff:e.  fir  2  r  ytariy  without  repeating  the  manor  in 
the  habendum,  it  is  a  good  leafe.  Mo.  55,  Dal.  57.  pi.  3.  S.  C.  Anon,  in  tiie  fame  words* 

Ow.  31.  Anoa.  S.  C. 

4.  But  if  a  man  tnakes  a  leafe  of  two  acres,  habend*  one  acre  far 

term  of  years  \  this  is  a  leafe  of  this  acre  for  years,  and  of  the  otner 

acre  out  at  wilL    Pafch.  6  Eliz.  Mo.  55.  pi.  160.  per  D^*er  and 

Brown*  Anon. 

J?irf  if  J.  in-       5*  If  J'  infeoffs  A.  and  B.  of  an  acre  of  land,  habend',  the  ont 

feoffs  A.      moiety  to  A.  in  fee,  and  the  other  moiety  to  B,  in  fee  j  this  is  good^ 

anaB.of     fQjp  j^  ftands  well  with  the  premifles.  2  Le.  126.  Are.  pi.  60. 

of  land,  habendum  •«<  atre  to  A*  and  t'n  other  acre  toB,  the  habendum  is  void;  for  it  is  contrary 
to  the  premiffes  $  for  each  of  them  is  excluded  01^  of  one  acre,  which  was  given  to  htm*  in  the 
premilTcs.  3  Le;  126.  Arg.  pi.  60.— —The  habendum  is  void,  becaufe  repugnant  to,  and  incon- 
fkftent  with  the  premifles,  by  which  the  whole  two  acres  were  exprefly  granted  to  both  ;  per 
Holt,  Ch.  J.    Wms's  Rep.  19.  in  cafe  of  Fiiher  v.  Wtgg.  * 

But  if  the  6.  So  if  an  acre  of  land  be  given  to  two  by  deed,  to  have  and  t9 
©rthe^ecd  ^^^^  ^^^  moiety  to  one  and  his  heirs,  and  the  other  moiety  to  the  other^ 
aie  of^wo  and  the  heirs  of  his  body }  tlie  habendum  is  good  and  efFcAual« 
«rm,  and     Perk.  S.  175. 

the  habett*     • 

dum  is  tut  of  one  acre,  and  the  eftate  of  none  of  them  i?  enlarged  by  the  habendum,  it  is  a  roid 
habendum  ;  becaufe  it  excludes  tbefcfux  of  pitrt  of  t>»at  which  was  Riven.  Ferk.  S.  1 7^.— But 
if  tint  acre  be  tvarr anted  unto  them,  this  warranty  is  good  notwithftnniling  it  does  not  extend  uuto  all 
their  land  which  was  given,  or  unto  all  the  perfons  that  were  infcoffcd,  &c.  Or  if  tl*e  warranty 
be  made  by  one  ofthefeojfirs,  it  is  good.    Perk.  S.  1 76. 

[  149  ]  7*  A  demife  was  de  toto  lUo  mefuagio  tf  tenemento  habencT, 
diitum  mefuag'^-y^  tenement*  j  this  is  a  demife  of  one  of  two  things, 
and  the  leafo  is  not  good  for  both,  nor  for  either  of  them  before 
eleSion.  Mich,  42  &43  Eliz.  B.R.  Mo.  682.  cites  the  cafe  of 
Biby  V.  King. 


(K.a) 
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(K.  a)  In  what  Cafes  the  Habendum  fhall  be  repugn 

nant  to  the  PremiJJes. 


If  lands  bo 
ven  to 


[  I.  T  F  a  man  Uafe  to  three j  habendum  to  one  of  them  for  l/fe^  Ifl^r 

-*   remainder  to  the  fecond,for  life^  remainder  to  the  third  for  ?y^^^ 

life  5  this  is  a  good  habendum,  and  they  (hall  take  in  fucceflion  r.JT.  btho 

by  remainders.    D,  4&  5  Ma.  i6o,  43.  8.  E.  3.  Fitzh.  Feoff-  premiffes 

mcnt  7?.  1  *      of  the  deed, 

'-^    -*  and  no  ekat9 

tiexprtffd  in  the  premifles  of  the  deed,  to  have  and  to  bold  to  J,  S.fir  Uftf  the  rtmaimUr  to  T,  iciand 
tiibiin^  this  habendum  is  gooil  and  efFeAunl,  becaufe  it  is  not  repugnant  to  the  premiflbs;  buC 
makes  a  deeiaratisn  of  the  premiffes  how  they  fliall  take  the  land,  &c.  Perk.  S.  174. 

[2,  Ifhy  the  fremijes  no  certain  nor  exprefs  ejlate  is  given,  other^  i""""^-  ^ 
v;ije  *  than  the  latu  would  give,  there  //  may  be  altered,  or  abridged^    *  ^^*  ^^* 
or  utterly  made  void  by  the  habendum.    Hobart's  Rep.  231.  ]  h^'~^ 

•— >If  a  man  be  infeofled  of  land,  and  no  eftau  is  txpreffid  in  the  pranijjis  of  the  deed  ;  to  have  and 
to  told  to  bsm  and  hit  heirs,  the  habendum  is  good  and  effsdlual,  becaufe  it  is  not  repugnant ;  for  ic 
inehides  the  frtnojfa  and  more ;  for  lilivery  or  fcijin  he  made,  and  no  eftate  expreffed  to  him  to  whom 
the  livery  ismadet  he  has  an  eftate  for  life ;  and  by  the  habendum  he  had  an  e(l/.te  in  fee,  whicU 
incladesthe  prem^ifles  of  the  deed,  and  more,  6cc.  Perk.  S.  167.  So  /hall  it  he  if  an  eftjte  for 
ycivs,  or  for  Sfe,  or  for  the  life  of  another,  be  cxprefied  in  the  premiffes  of  the  dted^to  have  and  to 
bold  ts  bim  and  bit  heirs,  &c«  Ibid. 

f  3.  jfs  if  a  man  ntdkts  feoffment  of  land,  habendum  to  the  feof-  Cro.E.254. 

fee  andjiis   heirs  after  the  death   of  the  feoffor -y  this  is   a  void  S.  c.  Mo. 

feoffment,  becaufe  an  eftate  of  franktenement  cannot  commence  in  8*'' S^^P' 

futuro,  and  here  no  ejlate  is  limited  by  the  premiffes.    Hobait's  Rep.  Rep.*iV.  % 

231.  cites  Mich.  33  &  34  Eliz.  B.  R.  adjudged  between  Hodge  Roll.  10. pU 

and  Croffe.  1  3-  Hob. 

-»  171.  s.  c. 

ciied  Skin.  544^  A.  feifed  in  fee,  in  cnniideration  of  affe^ion,  and  5  s.  by  deed  inroJUd  bat^iunt 

atdfiUs  to  fi,  hts  grandfon,  and  hit  heirt,  habend*  inum^ately  after  the  death  of  yf.  to  B,  and  the  heirf 
maU  of  bis  bodrf  withdivcrfc  remainders  over.  A.  enjoyed  the  l.\nds  during  his  life  without  intcr-^ 
roption ;  but' upon  his  death,  M.  the  mother  of  B.  and  daughter  and  heir  of  A.  entered*  and  in 
eje^meni  brought  by  B.  it  was  adjudged  by  the  whole  court,  that  though  the  habend'  of  a  futur« 
freehold  is  void,  yet  the  grant  in  the  premiffes  being  exprefsly  to  B.  and  his  heirs,  the  indenture 
(hoi!  eiskr'e  ttpcn  the  psenAJes^  and  pafs  the  eftate  to  B.  immtdiaiely  upon  the  premiffes,  and  the  cou- 
linuance  of  the  poffeffion  by  A.  the  grantor  all  his  Ijfe  after  was  tortious,  and  will  not  alter  the 
cafe,  tnoagh  perhaps  he  thought  and  intended  that  nothing  ihould  pafs  till  after  his  death;  for  his 
otfMf  cannot  alter  the  /aw,  and  make  a  future  frank -tenement  good,  and  a  prefent  frank-tenemenC 
foid.  3  Lev.  339.  Catter  v.  Madgwick. 

[  4.  If  A.  makes  a  leafe  of  land  for  three  lives,  and  after  grants  Cm.  E. 
thereverjion  to  another,  habendum  to  the  grantee  for  life,  and  Ji^'ter  if^oK^* 

follow  thefe  words,  (which  faid  eftate  for  life  to  begin  after  the  171 The 

death  of  the  three  fir  ft  ieffees)  this  is  a  good  eftate  in  reverfion  for  diferend  is 
fife,  for  it  was  a  perfect  eftate  before  thofe  laft  words  came.  Ho-  **"^^J?,j* 
tart's  Reports,  231.  cites  Underwood  and  Under haye*s  cafe.  Hil.  34.  r*-verfion/ 
Eliz.  B.  R.  adjudged.  ]  hah=nd' 

<      ^         -^  afttr  the 

d*pA  of  tenam  or  tenants  for  life,  and  where  it  is  habend*  after  the  death  of  a  fir^nger.  In  the 
llrft  cafe  it  is  ^ood  ;  for  it  is  but  a  limitation  when  lie  (hall  have  the  poffelHQO  ,*  but  in  the  U(t 
cafe  it  is  nor  good.  Cro.  £.585.  in  cafe  of  Buckler  v.  Hardy. 

[5.  If  a  termor,  reciting  by  indenture  his  term  and  leafe,  grants  And.  141. 
iM  his  tirnsy  eflate^and  mUreJi  to  another,  habendum  immediately  ^^^* 

N  2  afitr        ^ 


ISO  ^rantst* 


♦  term,  and  then  the  grant  fhall  be  utterly  defeated  by  the  hsdnrndum* 
D.  10  Eliz.  272.  30.  betwen  Lilly  and  Witney.     Com.  Welc  Elk. 


105.  Gof.  aj'ter  the  death  of  the  grantor  \  this  habendum  is  void,  and  ftc 
Chlcka—   grantee  fhali  have  it  prefently,  for  the  grantor  may  overlive  the 

Hoh.     171. 

dcmifcTa^*  520.  b.  Hobart's  Reports,  231.  D.  *].  E.  6.  ] 

eoitage^  barny  mndtwo  acres  of  lantito  B*  for  looo  y«<irSy  which  by  diverfe  mefiie  afi^mcots  came 
to  C.  who  about  forty  years  after  by  mdenture  iteitvifr  tU  /aid  Jemife  did  rraaif  ailign»  and  fee 
over  /•  D.  a/hUfuidcottnge,  bartty  and  Lnds,  and  alt  andjifgnlar  other  tbt  prtmijes  before  redted^MgetUr 
vntb  the  faid  recited  Jtaf,  and  all  writings  and  evidences  concerning  the  premiilcs*  babmd'  tbt /aid 
iottagtf  barn,  and  premijfei  immediulJy  after  the  death  of  the  faid  C*  and  M.  bis  nuife^fv  and  duiiog  aU 
the  reft  and  refiSue  of  the  faid  term  of  looo  years^  which  (hall  be  tbea  to  come  ai\d  unexpired.  This 
was  adjudged  by  Holt,  Ch.  J.  and'Dolben  (Eyre  joilice  feeming  todiifent)  to  be  void  \  but  upon 
error  brought  in  Cam.  Scacc.  this  judgment  was  reverfcd  by  fix  agahiiJt  two ;  and  all  refelved 
that  the  aflignroent  was  good  upon  l\\e  pt  emifj'es  of  the  deed,  and  rejeffed  the  habemt;  for  the  eftatft 
being  limited  in  the  premifies»  and  the  grant  perfect,  an  habend*  is  not  neceiTary,  and  it  fiiall  nut 
make  ^hat  void  which  was  perfedl  beft^re ;  utik  per  imttiU  non  vitiatur»  And  here  the  <{ae£h(iu 
was,  if  by  the  gmnt  of  the  cottage^  ba'  n,  and  iands,  and  all  andfmlar  other  the  rtciied  prennffes^  together 
with  theftid  recited  ienji,  etnd  aJi  writings  and  evieknces  concertnng  toepremkffes^  to  M,  and  her  exemhrs  and 
^.8T"%  *^  ^^f^t  'ft^^t  ondintereft  pu^ed\  and  in  this  the  jiiAices  did  not  agrcc^for  many  of  them 
beMy  that  he  having  recited  his  eftate  and  intereft  from  A.  and  deduced  it  to  himfelf,  and  faid, 
that  the  eftate,  term,  and  intereft  of  the  premiifcs,  was  tn  himfelf;  and  then  having  granted  the 
iisiid  cottage,  &r.  and  all  either  the  recitid  premiffis ;  that  this  palfed  his  efiatepterm,  tend  inUrtfty  viieh 
be  hadjhewn  and  recited,  as  well  as  if  it  had  been  p;4rticul3rly  mentioned  ;  and  if  he  had  granted 
his  term  to  M.  emd  her  executors,  &c.  without  queiVion  it  had  paffrd  all,  as  it  is  ruled  in  Gosii  avx 
and  Chick  ell's  cafe.    Tones  205.  and  Cro.  Ciir.  154.  and  jullice  Rookby  (aid,  that  the  wonis 

S the  Udd  recited  leafe^  would  carry  the  ^ftate  and  itiiereH;  but  Treby  Ch«  J.  feemed  to  deny  it,  and 
oubted  alfo  of  the  wotds  Irecit'd  premifjcs]  and  faiu  that  they  extend  but  to  other  things  of  the 
fame  nature  with  the  cottage,  barn,  and  cJofe,  and.  were  put  in  only  to  fupply  the  defeA,  if  any  of  the 
things  depoifed  were  omitted ;  and  he  faid,  that  the  words  upon  which  he  founded  bis  judgment 
were  loll  the  faidcoUage,  chfej  barn,  and  two  itcres  of  hud ;]  the  which  joined, with  the  recitab  of 
the  deed>  are  fufHcient  to  pafs  the  whole  eftate  and  intereH  of  the  term ;  for  though  h(  admitted* 
that  if  a  man  be  feifed  in  tee  of  BI.  Acre,  and  i^rnnts  Bl.  Acre  to  J,  S.  and  his  heirs,  that  by  this 
his  eftate  pafles,  and  7*  ^.  has  a  fee ;  yet  to  fay,  that  if  tenant  for  years  of  61.  Acre  grants  it  to 
J,S.  and  his  executors,  that  J,  S,  has  the  terni  alfo,  will  not  hold;  but  with  the  recital  he  faid^ 
that  it  would  be  an  affigiunent  of  tlie  lerm  and  eflate  in  the  land ;  and  as  tn  what  was  iaid  by- 
Baron  Powell,  that  the  term  is  a  thing  intire,  and  cannot  be  fevered^  he  denied  it,  auid  faid,  th»t 
without  queftion  a  man  might  grant  his  'erm  and  eftate,  babeidum  to  the  grantee,  his  executors 
and  adroiniftratort,  for  two  or  more  years ;  for  though  the  hjbendum  cannot  fruftrate  the  pre* 
mi<&s,  yet  it  may  reftrain  them ;  as  a  grant  to  J-  S,  and  his  heir;:,  hol^ndum  10  him  and  his  heirs, 
during  the  life  of  J.  S,  is  good.  Skir..  ^42,  54^  Trin.  6  W.3c  M.  in  Scacc.  Jernian  v.  Oichatd. 
■  12  Mod.  u.S.C.      ■       I  Salk.  364.  S.  C 

[  6.  But  if  he  had  granted  the  landy  habendum  after  his  deatby 
this  had  been  good.  ] 
See  Kftare         j|  y.  If  a  man  has  an  inter ejl  cf  a  tenn  to  ccmmence  after  the  death 
1  X.  ^f  ^  ^^Jp^fi^  ^ifi  of  the  land,  and  recites  itj  afid grants  the  premiJfeSy 

habendum  the  land  after  his  death  j  this  had  been  a  good  haben- 
dum) and  not  repugnant  \  for  the  grant  of  the  premifles  is  intended 
[a  ghmt  of]  the  land^  P.  43  Eliz.  B.  R.  agreed  between  Judl 
and  Lingley.  J 

[8-  If  a  man  givts  land  to  J.  S.  with  his  cozen  in  frank-marri" 

age^  habendum  to  them  andthe  heirs  of  the  body  of  the  bardn  begotten ; 

by  this  habendum  the  feme  has  only  for  life.  19  H.  6.  22.  b.  per 

Fortefcue.  ] 

Cro.  J.  476.       [  g.  If  a  man  gives  land  to  one  and  his  heirs  by  the  premUfes  of 

A  riftTo      ^^  deed,  yet  hy  the  habendum  he  may  explain  the  prenujfes^  and 

A.  and  his    flicw  his  intention  what  heirs  be  intends^  and  fo  make  it  an  eftate 

heirs,  vai.    tail.    P.  i6.  Ja.  admitted  per  Curiam  between  Thurmaa  and 

tt>7'/    Cooper.] 

his  body ;  the  donee  has  but  an  eftate  tail,  hecaufe  the  viz.  heing  in  the  fame  feQtence,  cootrools 

aud  dimlniOies  th«  precedent  limitatiou  j  hue  oiherwife  it  is  where  the  word  Auim/  is  ofed,  for 

ihts 


r\ib  \>e'in%  In  a  tlif^in^l  nnU  fuhreqtifnc  fence  nee  nf  the  limharlon  of  the  eftate*  cannot  coiUroul  the 
precedent  Umicarion  j  per  Haughton  J.  2  Roll.  Rep.  23.  iu  cafe  of  ThMrman  v.  Cooper. 

f  10.  y/jr  if  a  man  gives  to  one  and  his  heirs,  habendum  to  him  P^*  a4-— — 
end  his  bars  of  his  body\  this  is  an  eftate  tail  in  pofl'effion,  though  ^^^^ds  an 
he  gives  a  fee  in  pofTeffion  by  the  prcmifles.    2Z  H.  6,  7.  45  £.  3.  nutrspug- 
20.  Co.  8.  154..  b.  Altham's  cale.  Perkins  S.  170.  ]  nanttoihe 

^  '       "^  premilfes: 

for  their  heirs  are  not  excluded  to  have  the  land  by  fhefe  words,  but  it  is  by  them  lieciareH  what 
maimer  of  hrin  Ihall  have  this  land;  and  To  ihey  may  (lat.d  cogecher,  &C.  Perk.  S.  169. 

[  !!•  If  a  man  grants  a  rent  to  y.  S.  his  heirsy  executors^  and  f  ICI  1 
^JJignSy  in  the  premiJTes,  habendum  to   him,  his  heii^,  executors,  «cro.  J. 
and  affigns,  during  the  life  of  IV,  N.    This  is  a  good  habendum,  28a.  Tnn* 
and  J.  S-  has  but  an  eftate  for  life;  for  the  word*  (heirs)  is  not  9J'«:.B.R. 
utterly  defeated  by  the  habendum,  becaufe  the  heir  ihall  have  it  as  p|^^  ^" 
VL  fpecial  oa:upanU     P.  7.  Ja.  B.  between  fVhiJkins  and  Parroty 
plaintiffs  againft  Davie.  Per  Curiam.     But  Tr.  7  Ja.  fanie  cafe 
contra  per  Curiam,  j 

[12.  So  if  a  man  grants  a  rent   to  J.  S.  his  heirs,  executors,  A  rent  w» 
andafiigns  in  the  premifles,  habendum  to  him,  his  heirs,  executors,  ^f^^  ^^ 
and  afiigns,y9r  the  life  of  JV*  N.     This  is  a  good  habendum,  and  ^.  arui  hit 
J.  S.  has  but  an  eftate  for  life ;  for  the  limitation  for  the  life  of  ^*f^»  ha- 
W.N.  goes  as  well  to  the  eftate  limited  in  the  habendum,  as  to  I^^Jli™^* 
the  ufe.     P.  7.  Ja.  B.  between  JVhiJkins  and  Parrot  plaintiffs,  and  btirs,  tgtU 
Davit  defendant.    But  Tr.  7  Ja.   B.  contra  per  Curiam  in  the  «/*  */  ^« 
iame  cafe.  ]  T^H'IT' 

J  »  /ir  tot  lift 

•fJ'S.  and  it  tvas  adjudged,  that  only  an  eftate  for  life  defcendihie  pafled,  not  a  feefimple.  Mo« 
£76.  pi.  12x7.  W ILK  IMS  V.  Perrat.  cites  2  E.  a.  Fitzh.  JuJgm.  99.  39  £.  3.  8  £iiz.  D* 
^55.  ax  H.6,  7. 

[13.  If  a  man  grants  land  by  deed,  naming  no  perfon  in  the  pre-  ^"P-  (^) 
w/^j,  habendum  to  B. ,  This  is  not  a  good  grant,  becaufe  he  was  pits  (C. 
not  named  in  the  premilTes,  the  which  is  to  defign  the  perfon,  and  a.  3) 
the  thing  ;  and  the  habendum  is  to  ♦  limit  the  eftate.    M.  37  El.    r^-^"*% 
B.  R.  per  two  Juflrces.  Contra  Co.  Litt.  7.  ]  *  ^7- 

[  14.  If  a  bargain  andfaJe  be  in  fuch  a  manner ;  this  indenture  ^^  ■— ' 
fcff.  between  A  B,  of  the  one  party  and  R,  S.  of  the  other  party  ^r. 
witnefTeth,  that  J.  B.  in  conjtderation  of  30/.  paid  by  R,  S,  hath 
given  one  nufuage  in  D.  habendum  to  the  faid  R,  S.  &c.  it  feems 
^t  this  is  a  good  bargain  and  fale  to  R.  S.  for  by  the  naming  him 
to  he  party  to  the  indenture  in  the  beginning  of  the  deed,  it  is  a 
fufficient  naming  of  him  in  the  premiffes.  Contra  Mi^h.  37 
Eliz.  B.  R.  per  two  Juftices.  ] 

[15.  If  land  be  given  to  J.  S.  habendum  to  him  and  a  fir  anger y  »  Lc  t. 
for  a  certain  eftate;  this  is  void  to  the  ftranger,  becaufe  he  was  Kirkmaw 
not  mentioned  in  the  premiffes.  Tr.  15  Ja.  B.  R.  between  jBrc^ia  kolos.  S." 

and  Brookes.    Agreed  per  Curiam.  AJich|  II  Jac.  B.  R»  adjudged  p And 

between  Cobbe  and  Betterton.  1  *f  J  ^;^^f/ 

'  •  J  .  tliere  (hail 

be  no  occupancy ;  for  the  lives  of  the  otheiss  10  t^e  habendum  was  intended  an  eftate  to  them, 
and  not  a  limitation  ^f  the  eftate  of  J.  S.  Mich.  30  Eliz.  C.  B.  2  Le.  r.  4  Le.  3.  Kirkman  v. 
Reignolds.  If  y,  S.  b*  inftoffiJ  to  have  and  to  bold  to  f.  S,  and  T.  K.  and  livtry  of  feifm  is 
made  to  J.S,  accordiog  to  the  deed,  it  is  void  to  T.  K.  Perk.  S.  174.  But  if  livery  ot 

letfm  had  been  made  to.T.  K.  according  to  the  deed,  then  Jl^e  takes  by  the  livery  of  felTmy  and 
not  by  Che  deed.  Perk.  S.  174. 

•  .N3  [16.  ^, 


15 »  *ranw. 

[i6.  So  if  land  be  given  to  the  baron^  habendum  to  him  and  bts 
tviffy  and  to  the  heirs  of  their  tvv^o  bodies ;  the  feme  takes  no- 
thing by  this  grant,  becaufe  (he  was  not  mentioned  in  the  premif- 
.  fes  of  the  deed.  Tr.  15  Ja,  B.  R.  between  Brookes  and  Brookes. 
Agreed  per  Curiam  Micb.  1 1  Ja.  B.  R.  adjudged  between  Cobbe 
and  Betterton,  ] 

[17.  If  a  gift  be  tb  one,  habendum  to  him  with  the  daughter  of 
the  donor,  in  frank- marriage  \  this  (hall  pafs  an  eftate  in  the  frank- 
tenement  to  his  daughter,  as  well  as  to  the  baron,  becaufe  flie  was 
the  caufe  of  the  grants  and  it  cannot  be  a  frank-marriage  without 
it,  and  fo  otherwife  the  intent  of  the  donor  (hall  be  defeated.  Tr. 
♦[if  2]   15  Ja.  B.  R.  between  Brookes  and  Brookes.      Agreed  per  totam 

Curiam.  Com.  Throg.  158.  4E.  3.  ] 
+  Contra  [  1 8.  If  a  xnzn  furrenders  a  copyhold  in  fee  into  the  hands  of  the 

per  Holt  JqjJ  ff^^  ^  courty  without  limiting  any  ufe^  which  furrender  is 
Salic.  291.  prefented  by  the  homage  at  the  next  courty  and  after  at  the  lame 
and  Wms's  court  the  furrenderor  takes  a  new  copy  of  the  lord  of  the  land, 
^^P*  '^'  *  which  is  in  fuch  manner ;  the  furrenderor  cepit  de  domino  extra 
that^^hc**  '  »w«^j,  cui  dominus  conceffit  feiftnam^  habendum  to  him  and  his  wife^ 
cafe  in  and  the  heirs  of  their  two  bodies  begotten^  the  remainder  to  the 
Poph.  i2«.  rigijt  heirs  of  the  baron ;  in  this  cafe  the  feme  fhall  take  an  eftate 
thoriryl  it"'  *^''»  ^  ^^'^  ^  ^^^  baron,  becaufe  it  appears  that  it  was  the  intent 
being  of  the  parties,  and  a  f  copyhold  is  to  be  expounded  as   a  wiU  ac^ 

among  the  cording  to  the  intent  \  for  in  as  much  as  the  furrender  was  genq- 
cafcs'Tnd  ^^>  ^"^  ^^  ^^  ^^^^  court  he  accepted  this  copy,  it  (hall  be  inten- 
there'  is  no  ded  that  the  intent  of  the  furrenderor  was  to  furrender  the  copyhold 
mention  of  to  the  ufe  here  expreffed,  and  fo  it  enures  by  way  of  explanation 
ia^ihc°re-  ^^  ^  furrender,  and  the  manner  of  the  grant  of  the  lord  is  not 
X)ort  of  the  material.  Secondly,  if  it  (hall  be  faid  the  grant  of  the  lord  only, 
s.  C.  in  yet  there  is  no  exprefs  grant  in  the  premifles ;  for  the  words  (ce- 
— — iVhe  P*^  ^^  domino  cui  dominus  conceffit  feifinam)  cannot  make  a  grant, 
refotution  ^uid  then  the  grant  comes  only  in  the  habendum,  and  fo  good 
in  this  cafe,  enough.  Tr.  15  Ja.  B.  R.  between  Brookes  and  Brookes.  Per 
•was  found-  jotam  Curiam.  But  they  would  not  give  judgment,  becaufe  the 
cuftom  of "  beir  againft  whom  it  (hould  be  given  was  in  danger  of  being  difin- 
the  manor,  heritea.  But  Mich.  15  Ja.  Judgment  was  given  according  to  this 
viz.  that      refolution.l 

a  perfon  -• 

named  after  the  habendum  (hould  take  an  eftate  limited  to  him ;  per  Holt  Cb.  J.  Wms's  Rep.  17* 

Hill.  1700.  B.  K.  in  cafe  of  Fi(her  v.  Wigg. 

Cro.j.434.  [  ig.  If  the  lord  of  a  manor  be  feifed  of  a  copyhold  eftate,  and 
fucked  con-  6""^^^  ^^  ^^  another,  habendum  to  him  and  his  wife^  and  to  the  heirs 
tra—  of  their  bodiesy  the  feme  (hall  take  nothing  by  this  grant, 'becaufe 

Copyholder  fee  was  not  mentioned  in  the  premijfesy  and  here  is  not  any  furrender 
rendered'  p^f^^dent  to  dire£l  the  granty  but  it  pafTes  only  by  the  grant,  and 
intn  the  therefore  ought  to  be  expounded  according  to  a  conveyance  at  the 
lords  common  law,     Tr.  15  Ja.  B,  R.  held  per  Houghton  between 

hands,  who  Brookes  and  Brookes.  1 

t  u:s  ;  viz.  Metmrandum  .fuod  J.  W,  ctf'it  de  domnof  the  fame  lands,  ati  dominus  cotwjit  indtfitfium,  &if- 
riKff  eidem  J,  CC*  U,  uxoii  rjus,  &  I^etedihus  eonm  di  csrporihus  ftds  txemailms,  rtmaim  to  the  faid  J.  W, 
faivJ  j.  W.  dies,  the  lelfur  as  his  heir  enters,  it  was  adjudged  for  the  defendant ;  for  altliough 
there  be  no  word&  of  grant  in  the  copy,  oor  is  there  any  grant  (9  tt\e  fem^  bu(  an  lubeodusi 
*  •  •  •      •  only. 
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•irff ,  yet  it  was  held  good  enough ;  for  the  intent  of  tlie  lord  apears  that  both  ihould  take,  and 
tbei-e  is  no  more  granted  to  tiie  baron  than  to  the  feme ;  for  tficrc  are  not  any  words  of  grant  to 
tTe  baron,  but  [cepit  lie  domino  cui  dominus  conceflit  feifmam  ;]  but  all  the  words  of  grant 
and  JimiidCinn  are  in  the  habendum ;  and  in  many  manors  there  are  no  other  forms  of  grant  or 

lim  tation.    Cro.  J.  434.  Brooks  v.  Brooks. Grant  of  co/>yAeW lands  to  D.  habeiSd'  to  D.  for 

life,  and  £.  his  wife  for  her  widowhooil,  was  held  good,  and  that  fuch  habend'  is  common  in  copies* 
Cu  •  £.  323.  Pafcb.  36  £liz.  B.  K»  Downs  v.  Hopkins.- 

[  20.  If  a  copyhold  tenant  furrenders  to  }he  ufe  of  himfelfy  haben- 
dum to  him  and  his  "juife^  and  the  heirs  of  their  bodies^  it  leems  that 
it  is  void  \  becaufe  it  is  in  the  nature  of  a  grant  at  the  common 
law.  ]  • 

f  21.  If  a  man  devifes  land  to  one  habendum  to  him  and  his  'u;ifej    r"*-^-*^ 
it  is  a  good  eftate  in  the  feme  for  the  intent.     Tr.  15  Ja.  B.R.   F^l-  ^8. 
between  Brookes  and  Brookes,  per  Montague  and  Croke.     Com.   ^  ~»~  -* 
Throg.   158.  and  Newts  and  Scholajlica  414.  where*  it  is  haben- 
dum after  the  death  of  the  wife^  and  fo  only  by  implication.  13 
H.  7.  17.  b.  ] 

[  22.  A  man  may  take  a  remainder  by  the  habendum,  though  he 
be  not  Tunned  in  the  prenujfes  of  the  deed.  M.  1 1  Ja,  B.  R. 
admitted  per  Curiam,  between  Cobb  and  Bettcrton.  ] 

[  23.  If  a  man  grants  a  copyhold  to  A.   habendum  to  him  and  ^^®-  ^*  ^ 
B»  his  wife  and  one  ofthefons  oftbefaidA.  and  B. — B.  and  their  3"   *  ' 
fon  cannot  take  jointly  with  A;  becaufe  they  are  not  named  in  the 
premifles  i  and  they  cannot  take  by  way  of  remainder,  becaufe  it  is 
uncertain  which  of  them  ihall  take  firft.  M.  1 1  Ja.  B.  R.  adjudged 
between  Cobbe  and  Betterton.  ] 

[  24.  If  a  man  gives  land  to  one  and  his  heirs^  habendum  to  him 
end  his  heirs  of  his  bodyi  this  is  an  eftate  tail  only  and  no  fee 
expe£bmt  to  him ;  for  the  habendum  explains  the  premifles,  what  f  I  r^  ] 
heirs  he  intends,  and  is  not  only  to  explain  the  eftate  in  poiTeffion, 
and  to  leave  the  fee  in  him  according  to  the  premifles;  for  it  can- 
not be  intended  that  he  meant  two  Teveral  heirs  in  the  premifles 
and  habendum,  but  that  the  habendum  explains  the  heirs  which 
he  intends  in  the  premifles.  Co.  8  £d.  Altham  154.  b.  Perkins  S^ 
170.  contra  21  H.  6,  7.  45  E.  3.  20.  contra  P.  16  Ja.  B.R. 
between  Thurman  and  Cooper,  refolved  per  Curiam.  Co,  Litt. 
21.  ] 

[25.  If  a  man  gives  land  to  A,  a  man  and  B,  a  woman  and  to  Cro.  J.  476. 
their  heirs  and  aj/igns  for  ever^  to  hold  of  the  chief  lordy  habendum  -^-C. 
to  them  and  to  the  heirs  of  their  bodies^  the  remainder  to  them  and 
the  furvivor  of  them  for  ever^  with  warranty  to  them  and  their 
beirs'f  this  is  an  eftate  tail  in  pofleflion,  and  a  fee  expedant;  for 
though  no  mention  be  of  their  heirs  in  the  remainder,  yet  his  inten^ 
tiom  is  apparent  to  be  fo  by  the  limitation,  that  he  fliall  hold  of  the 
chief  lord,  and  by  the  limitation  of  the  remainder  to  them.  For 
if  it  (hall  not  be  a  fee  it  is  utterly  void,  they  having  a  greater  eftate 
before  limited  to  them,  and  the  words  (for  ever)  and  the  warranty 
CD  them  and  dieir  heirs  ftiew  his  intent  to  be  fo,  and  the  putting  of 
the  word  (heirs)  in  the  premiflTes  will  be  fufficient  to  pafs  the  fee, 
where  the  intention  appears  that  the  habendum  fliould  be  only  tq 
m^fceit  an  eftate  tail  in  pofltffion,  and  that  they  ftiall  have  the  fe^ 

N  4  cxpedant. 
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expe£bnt;  P.  i6  Ja.  B.  R.  between  Thurrtian  and  Coopert 
adjudged  per  totam  Curiam,  but  tbey  principally  relied  upon  the 
cafe  as  if  d)is  intention  had  not  fo  appeared.  J 

J  26.  If  a  man  gives  land  to  one  end  his  heirSj  habendum  to  him 
the  heirs  of  his  hody^  the  remainder  to  a  granger  in  fee  \  this 
{hall  abridge  the  ^ftate  given  by  the  premifles,  and  fo  the  haben* 
dum  explanatory  what  heir  is  intended  in  the  premifles ;  for  other- 
wife  the  limitation  of  the  remainder  over  would  be  void.  P«  1^ 
Ja.  B.  R.  per  Dod.  in  Thurman*s  cafe.  ] 

[  97.  If  a  man  gives  land  to  one  and  his  heirs  males^  habendum 

.   to  him'  ^nd  his  heirs  males  of  his  body  \  this  is  only  an  eftate  tail 

and  no  fee  expedant ;  for  the  habendum  is  explanatory  what  heirs 

males  were  intended  in  the  premifies.     P.  2&  3  Ma,  126.  50,    P^ 

16  Ja.  B.  R.  per  Houghton  in  Thurman's  cafe.  ] 

{ 28.  If  a  gift  be  to  one  and  his  heirs^  to  have  and  to  hold  fa 
him  and  his  heirs  for  ever^  if  he  has  ijfue  of  his  body  \  and  if  be  dies 
"without  heir  of  his  body,  that  the  lands  (hall  revert  to  the  dqnor 
and  his  heirs ;  this  is  only  an  eftate  tail  without  any  fee  expeftint, 
35  Air.  14.  adjudged.  ] 

29.  The  followmg  diverjities  were  taken  and  agreed  in  Baldwin's 
cafe,  iji.  As  to  things  which  take  their  ejfence  and  effcQ  by  the 
delivery  of  the  deed^  without. any  other  ceremony,  and  which  lie  in 
granty  there,  in  fuch  limitation  as  in  the  faid  cafe  (which  was  a 
deniife  to  one  and  his  heirs  habendum  for  years)  the  habendyun 
was  repugnant  and  void.-^As  in  cafe  where  man  grants  rent  or 
common.^  &c.  out  of  his  land,  by  the  premiJJ'es  to  one  and  his  heirs^ 
habendum  Jor years  or  life i  the  habendum  is  repugnant;  for  a  fee 
paffcs  by  the  premifles,  by  the  delivery  of  the  dted,  and  therefore 

the  habendum  for  years,  or  for  life,  is  void. -2^/^.  One  /y  deed 

grants  rent  in  ejfe^  or  feigniory  m  the  premifles  to  one  and  his  heirSy 
habendumy^r  years  or  life ;  though  oth^r  thing  or  ceremony  is  requi^ 
^tey  viz,  attornmentj^  befides  the  delivery  of  the  deed,  yet  inafmuch 
as  the  thing  lies  in  grant,  and  both  the  eftates,  viz^  as  well  the 
eftate  in  fee  as  the  eftate  for  years  or  life,  ought  to  have  one  and 
the  fame  ceremony,  viz.  attornment  to  pafs  it  as  feigniory,  &c. 
therefore  in  fuch  cafe  the  habendum  is  void.  ■  ■  ^dly.  When  a 
man  gives  land  by  deed  in  fee  in  the  premijfesy  habendum  to  the 
lefleey^r  Ufe^  there  the  habendum  is  void,  as  hath  been  faid^  jfor 
r  I  ?+  1  ^"^  ^^^  ^^^  yJiOT^  ceremony^  viz.  livery  is  requijite  to  both  ejlates  \ 
^nd  therefore  when  livery  is  made  according  to  the  form  andeffed 
of  the  deed,  it  Jhall  be  taken  more  forcible  againft  the  feoffor^  and 
moft  for  the  advantage  of  the  feoiFee,  and  the  habendum  in  fuch 
cafe  is  void,  and  till  livery  is  made  the  feoffee  has  only  eftate  at 

will. 4/A/y.  When  to  the  eftate  limited  in   the  premjfes  a 

ceremony  is  requijite  to  the  perfe^ion  of  the  ejiate^  but  to  the  eftate 
limited  in  the  habendum  nothing  is  requijite  to  the  perfedion  and 
cfllbnce  thereof,  but  only  the  delivery  of  the  deed  there,  though  the 
habendum  be  of  Ufs  ejlate  than  is  mentioned  in  the  premifles,  the 
habendum  ftiall  ftand  as  in  the  principal  cafe.  To  the  fee  fiinple 
limited  by  the  premifles,  it  is  requiftte  to  have  livery  and  feifln,  and 
till  livery  is  made,  nothing  will  pafs  but  an  eftate  at  will  (if  the 

deed 


iJced  tod  ftopi  th^e)  and  therefore  the  habendum  for  years  is  good 
IK)w  by  the  delivery  of  the  deed  for  years,  it  appearing  to  be  the 
intent  of  tiie  parties*     %  Rep.  23,  Baldwin's  cafe. 

30-  £9  oota,  a  diverfity  between  efi(ite  in  tbi  premjfes  implied 
end  expreffed  j  ^  if  A.  grants  a  rent  U  B.  gfwrally^  |his  by  impli* 
cation  and  conftruflion  of  law  is  an  eftate  for  life;  but  ifthehaben* 
diun  ht  fir  yean  this  is  good,  apd  fluU  qualify  the  generality  and 
implication  of  the  premmes.  And  upon  confideration  of  the  whole 
indenture  thefe  words  to  the  heirs  of  the  leffee  were  void  j  and  if 
livery  had  been  made  it  had  not  changed  the  cafe ;  for  at  the  com- 
mencement it  was  made  but  for  years*  ^  Rep.  24.  a.  b.  the  note 
pf  the  reporter  upon  Baldwin's  cafe. 

31.  A.  gave  land  to  B^  in  tail^  and  if  A.  dies  without  heir  the 
land  to  remain  to  J*  S,  and  bis  beirs^  the  remainder  is  void, 
7.  And.  I4ir 

(K*  a.  2)  Habendum  differing  from  the  Prcmifles,  ^^^'^^ 

^  in  refpcd:  of  the  Parties. 

I,  r^  N  E  that  is  not  named  in  the  premijfes^  fliall  not  take  by  Sec  F&Hs 
^^  the  habendum.     PI.  C.    Tbrogmorton  v.  Tracy.  Thi*-^^ 

true  in  foofkotnxs  smd  gnntSy  but  it  is  otheru'ife  in  cafe  of*  copybolds*  Poph.  126.  Brook's  cafe, 
— ^*  In  -v^ifoUs  it  is  fufficient  that  the  panies  be  named  in  the  habemlum  only^  anil  in  many- 
manors  ch  wor^s  of  grant  and  limitation  are  alt  in  the^habendum.  Cru.  J.  434.  Braoks  v. 
Brooks  and  Wright.*— -3  Le.  34.  pL  60.  per  Manwood  J. 

2.  Land  demtfed  to  jf,  habendum  to  A*  and  B*  aforeiaid,  and  to  ^  it  is  in 
C.  and  D.  for  life,  and  for  the  life  of  the  longeft  \vitx  Juccejffvely\  ^°Ytfe«iw 
A.  and  B.  died  living  C.  and  D.     None  could  taice  by  the  deed  itihouidfee 
immediately  but  A.  becaufe  only  he  was  party,  the  reft  not  being  habendom 
named  but  by  the  habendum.     Then  they  cannot  take  but  by  way  J?.^*  ^^?^ 
of  remainder,  which  cannot  be  joint,  becaufe  of  the  word  fuccef-  b.  c.  and 
five,  &c    and  in  fucceflion  they  cannot  take  for  this  uncertainty  D.  &c  and 
^o  fhall  begin,  and  who  fhall  follow,  not  htxng  fiiccejfive  ficut  ^^^^ 
nomnantur  in  charta.     Hob.    313.    Windfmore    v.   Hubbart— ^  Godbtfi. 
Palm.  35.  Tyles  v.  Greenwood. — als.  Tyler  v.  Fifher.  s.  c.  and 

byHutt. 
S7.  88.  S.  C.  and  by  4Le.  246.  S.  C.  by  the  name-o^  Grubham's  cafe.—- Ow.  38.  39.  S.  P.  Anon. 
P.  27  EliZ— — Palm,  15.  Tylts  v.  Greenwood,  als.  Tyler  v.  Fiiher.  Bm  where  the 

demifr  was  to  ^,  habendum  to  A,  and  B,  his  wife  uni  fofi  iiherum./icuijcfibuntur  in  indtntura'^  noni-m 
namnr  in  ordinCf  it  i^as  adjudged  and  affirmed  in  error,  that  B.  the  wife  bad  a  good  remainder  for 
ber  life.    Jenk.  338.  pL  87.  cites  13  Jac.  Cro.  373.  VVheadon  v.  Sugg. 

3.  A.  by  indenture  between  A,  of  the  one  part,  and  J.  S.  and  S.  P.  but 
R.  S.  of  the  other  part,  in  confideration  of  100/.  paid  by  J.  S.  "^^^"fj^if 
^antedj   relcafed  confirmed,  &c.  to  %  S.  habendum  to  %  £•  and  vent.  141.  • 
R.  Sm  their  heirs  andaffigns  they  are  jomt-tenants  by  the  limitation  rret^eway 
6f  the  ufc  in  the  habendum,  by  the  ftatute  27  H.  8.  of  ufcs.  v.  EUe«en. 
Ley.  13.  Sammes's  cafe. 

4*  A  lord  of  a  manor,  of  which  a  copyhold  fiirm  is  parcel,  f  «  ^  ^  1 
makes  zfeoffimnt  to  B.  of  this  ferm,  habendum  to  B»  and  his  eldeji  >-  55  J 
ion  in  feo^  to  tbi  tife  of  B.  and  his  tldejl  fin  and  their  heirs  \  the  i%:  "' 

father  ^ 


jacSam-  father  and  fon  zrt  joint-tenants -^  the  habendum  is  void  to  the  eMeft 
— iiRcp.'  ^^">  henotbting  named  before  the  habendum;  yet  the  llmiiatm 
34.  Mich,     of  the'  ufe  is  good;  for  B.  has  all  the  fee,  and  if  B.  dies,  the  eldcft 

V^^'  ^^  f         ^^^^  ^''  ^'^^  ^'^  ^^  ^^  within  age  he  (hould  not  be  in  ward 

Wards*s!c.  ^^^aufe  of  the  joint-tenancy,  though  B,  was  in  by  the  common  lawj 

and  the  eldeft  Jon  by  the  limitation  of  the  ufsy  for  the  flatute  27  H, 

8,  ofufes^  puts  them,  as  to  the  poffeffion,  in  the  fame  quality  as 

the  ufe  is,  and  the  ufe  is  for  jointenancy,     Jenk.  330.  pi.  60. 

(L.  a)  Habendum,   differing  from   the   Premifles; 
in  refpedl  of  the  EJiate  limited  and  is  lefs. 

I.  COME  hold  that  if  lands  are  given  by  the  premifles  of  a 

^  deed  to  tivo  nun  and  their  heirs,  to  have  and  to  hold  to  them 

and  the  heirs  of  their  two  bodies  begotten,  that  the  donees  have  eftate 

in  tail,  and  affo  fee  fimple  expedant  upon  the  eftate  tail,  which  is 

not  law  as  I  conceive ;  for  they  have  a  joint  eftate  for  their  lives, 

and  are  tenants  in  common  of  the  eftate,  and  they  have  no  eftate 

tail,  nor  any  fee  fimple,  and    the  reafon  is^apparent,  &c«     Perk. 

S.  170. 

^•^^^  2.  It  is  a  rule  in  law,  that^n  habendum,  being  contrariant,  or 

*^^  repugnant  to  the  premifles,  is  void  and  the  premifles  (ball  ftand. 

3.  As,  if  lands  by  the  premifles  are  given  to  A.  and  bis  heirs, 
habendum   to  him  for  life,  this  habendum  is   void ;   becaufe  fee 

Jimpk  is  exprejfed  in  the  premifles,  and  but  eftate  for  life  in  the 
habendum,  wiiich  is  repugnant  and  void,  and  this  was  agreed  by 
both  fides.  2  Rep.  23.  b.  and  fo  refolved.  Ibid.  24.  Becaufe  one 
and  the  fame  ceremony,  viz.  livery,  is  requifite  to  both  the  eftates, 
and  theilcfore  when  livery  is  made  according  to  the  form  and  effed 
of  the  deed,  it  fhall  be  taken  ftrongeft  againft  the  feoffor,  and  moft 
favourable  to  the  feofl^ee ;  and  the  habendum,  in  fuch  cafe  is  void, 
and  'till  livery  made  the  feoffee  is  only  tenant  at  will.  2  Rep.  23.  b, 
in  Baldwin's  cafe. 

4.  A.  demifed,  and  to  farm  kt  to  B,  and  his  heirs,  habendum 
to  B.  and  his  heirs  for  99  years,  and  fo  from  99  years  to  99  years, 
&c.  and  B.  covenanted  for  himfelf  and  his  heirs  to  pay  the  rent  i 
and  A.  covenanted  at  the  end  of  the  (aid  term  to  make  a  new  demife 
to  B.  and  his  heirs  ;  this  habendum  was  adjudged  not  to  beyepug^ 
nant;  for  by  the  fourth  refolution  there,  when  to  the  ejiate  limiud 
in  the  premtjfes  a  ceremony  is  requijite  to  the  perfection  of  the  efiate, 
hut  to  the  ejiate  limited  in  the  habendum  nothing  is  requijite  to  the 
perfection  and  eflence  thereof,  but  only  the  delivery  of  the  deedy  there, 
though  the  habendum  be  of  lefs  eftate  than  is  mentioned  in  the 
premifles,  the  habendum  ftiall  ftand.  As  in  the  principal  caie,  to 
the  fee  Ample  limited  by  the  premifles,  it  is  requifite  to  have  livery 
and  feifln,  and  till  livery  is  made  nothing  will  pafs  but  an  .eftate 
at  will,  (if  the  deed  had  ftop'd  there)  and  therefore  the  habendum 
for  years  is  good  now  by  delivery  of  the  deed  for  years.  Sec  And, 
^23.  Baldwyn  y.  Martox)«*-«^And.  2  Rep.  23.  Baldwin's  cafe. 

5.  Qrant 


^tantjj*  $155 

5.  Grant  of  land  to  A,  and  his  beirs^  habendum  to  him  and  the  I-'^tt.  R- 
hiirs  of  bis  body\  A.  fhall  have  the  land  in  tail,  and  the  fee  fimple  ^^^t^*]^", 
after  the  eftate  in  tall.    When  the  eftate  is  certain  in  the  premifles  Cafe.  8 
the  habendum  fhall  not  control  it.     Brownl.  45.  Rep.  154. 

contra,  chat 
it  is  only  tall,  but  if  it  had  been  to  A,  and  the  heirs  of  his  body,  hgbtndum  to  A,  and  his  heirs^  it  is 
tail  with  reniainder  in  fee  expe6bint.— -^^Br.  Eilatesy  pi.  19.  cites  20  U.  6.  7.  ^ 

6.  Grant  of  a  rent  to  A.  and  his  heirs,  habendum  to  A.  his  [  1  c6  1 
hoirs^t  executors  and  ajftgns  to  the  ufe  of  the  faid  A,  and  his  ajjigm  g^g  /j^,  ^) 
during  the  life  of  a  Ji ranger -y  whether  it  was  in  fee,  or  for  fife,  was  pi.  n.S.C- 
the  queftion  ?  and  whether  the  habendum  be  contrary  to  the  pre-  Jj^,?.^*  ^ 
mifles,  or   do  ftandwith  the  eftate?     If  the  habenaum  had  been  ^c.  v."*** 
to  A,  and  his  heirs  during  his  own  life,  it  had  been  void,  but  it  Davtc« 
was  held  othcrwife  for  dijlranger^s  life  and  no  occupancy  can  be  of 

a  rent.     Brownl.  169.  Wilkins  v.  Daure. 

7.  Lands  given  to  A,  and  the  heirs  of  his  body,  habendum  to  the  s.  c.  Cro. 
dinee  to  the  ufe  of  hitn,  his  heirs,  and  ajftgns  for  ever,    Refolved  !•   1.400-  «a 
that  the  limitation  in  the  habendum  did  not  encreafe  or  alter  the  J^^"J^. 
eftate  contained  in  the  premifles  of  the  deed.     2.  That  tenant  in  dumt^A, 
tail  might  ftand  feifed  to  an  ufe  exprefled,  but  fuch  ufe  cannot  be  and  his  hein 
averred.    Qodb.  269.  Pafch.  14  Jac.  B.  R,  Franklin's  cafe,  tlL^f 

J1.  ami  hii  Uin  and affigns  for  ever*  The  opinion  of  the  court  was  that  A.  was  tenant  in  tail,  and 
th;)t  the  riniic;ition  of  the  ufe  out  of  the  tail  is  void  as  well  after  the  Hatute  as  before.  Cro.  J« 
401.  adjomaiur.  Cooper  v.  Franklin  &  Walter. 

8.  A.  grants  lands  to  baron  and  feme  and  their  heirs,  habendum  for  firft  it 
to  them  and  the  heirs  of  their  bodies,  remainder  to  them  and  the  fur-  *^  S»ven  m 
vivor  of  them  fr  Ufe,  to   hold  of  the  chief  lord  of  the  fee  with  a  habendum, 
warranty  to  them  and  their  heirs ;  this  is  an  eftate  tail  with  a  fee  though  it 
expectant.     Cro.  J.  476.  Turnman  als.  Thurman  v.  Cooper.  ^^^*^*  ^ 

^rith  mt  iimit'  the  tficte  to  any  other  %  fo  the  fee  remains  as  it  was  limited  at  firft  ;  and  this  is  in. 
forced  ny  the  tenure  limited,  which  cannot  be  if  it  were  an  eftate  tail ;  and  this  is  further  inforoed 
by  the  wMToaiy  being  to  them  and  ttieir  heirs.    Ibid.     ■  Sec  Jermiu  and  Cooper  S.  C. 

g.  Bo  lands   given  to  A.  and  a  feme  file,  and  their  heirs  and  SeeThnr- 
affijgns  frr  ever,   habendum  to  them  and  the  heirs  of  their  bodies,  JJ^  ^*  ^ 
remainder  to  them  and  the  furvivor  of  them  for  ever;  they  have  Turnman  ▼•- 
eftate  tail  with   a  fee  fimplc  expe6tant.     Godb.  272.  Jermin  v.  Cooper  S. 
Cooper.  ^• 

10.  There  is  a  difference  when  the  limitation  is  Jm  one  and  the  See  Thur- 
jame  fentence,  as  a  gift  to  A.  and  his  heirs,  if  he  has  heirs  of  his  body,  ^^^' 
is  an  eftate  tail  only,  becaufe  it  is  in  one  and  die  fame  fentence  ;  but  jermfn  v? 
iiriien  the  limitation  isfirjl  abfolute,  as  to  A.  and  his  heirs,  and  then  is  Cooper S. 
rejirainedby  the  habendum,  as  to  A.  and  the  heirs  of  his  body,  and  9— r^*"** 
doth  not  limit  the  ejiate  over  to  any  other,  that  ftands  well  with  the  l^.^^jl,* 
iirft,  and  both  fhall  ftand,    Cro,  J.  476.  in  cafe  of  Turnman  v«  ^^  htirs  te~ 

Cooper.  nemiumjtki 

&  hceredibus 
/•If,  ifiUfa'dA.  has  ijfue  of  his  btdy ;  this  wa?  adjudged  an  eftate  tail,  and  no  fee  fimple,  quod 
fioti.  Br.  £ilatesy  pL  36.  cites  35  Alf.  14.  and  fays  it  I'eems  that  this  word  (if)  makes  it  con- 
4Sjfion;d. 

ir.  Lcflee  for  years  granted  all  his  ejiate  and  interejl  therein  fo  Cro.C. 
yts  daughter  lieft:r,  habendum  to  himfelf  and  his  wife  for  life,  and  *54-  S.C. 

afterwards 


i^6 


6rane«(. 


I  ^S7  ] 


afterwards  to  his  daughter  till /he  marry  and  have  ijfue  and  alter  lier 
marriage  and  having  iflue,  then  to  have  to  her,  her  executors  admi* 
niftrators  and  affigns,  during  the  reiidue  of  the  term,  provided  ifH* 
die  before  marriage  having  no  iflue  of  her  body  lawfully  begotten, 
then  the  grant  to  oe  void;  adjudged  thatH.  fhall  take  immediately 
by  the  grant,  and  that  the  habendum  is  repugnant  to  the  premifles, 
and  therefore  void ;  for  when  in  the  premifles  all  the  term  was 
granted  to  Hefter  the  habendum  to  him  and  his  wife  for  life  was 
void ;  and  then  the  cafe  is  no  more  than  that  the  faid  term  was 
affigned  to  Hefter  ¥nth  a  provifo,  that  if  Hefter  died  unmarried 
havuig  no  iflue  lawfully  begotten  to  be  void,  and  then  to  go  to 
Diana,  (b  that  Hefter  dying  without  ifliie  unmarried  the  provifo 
made  the  term  to  ceafe  and  to  go  over  to  Diana.  Jo.  205.  Pafdu 
5  Car.  B.  R.  Gofhawke  v.  Chigwell. 
^•^5^*P"  12.  Leafe  by  prebendary  of  a  tenement  to  A,  and  his  heirs^ 
j^  sc\x'  habendum  to  A.  and  his  heirs  for  three  lives j  with  a  letter  of  at- 
Xlis.  tomey  to  deliver  feifin  to  A.  his  heirs,  executors  or  affignsi  \be 

*^***  tenement  was  accuftomably  let  and  ancient  rent  refcrved ;  adjudged 
a  good  leafe,  and  the  habendum  expounds  the  premifles.  T.  Jo.  4. 
Pilfworth  V.  Pyet. 

13.  In  replevin ;  defendant  juftiiied  under  a  grant  of  an  annuity  te 
B.  for  life  by  indenture,  whereupon  the  plaintiff  demanded  oyer 
of  the  indenture,  which  was  to  the  purpofe  following,  viz.  an  in- 
denture was  made  between  A.  of  the  one  part,  and  B.  and  C.  of 
the  other  part,  reciting  a  furrender  of  a  former  grant  of  an  an- 
nuity to  B.  and  then  A.  [for  fo  it  may  be  ftatedj  granted  unto  B, 
and  her  ffeirsy  one  annuity  of  10  /.  to  be  ifTuing  and  going  out  of 
&c.  habendum  &c.  to  t he  fa  id  B.  and  C,  andthefurvivorandjitrvrvofs^ 
of  theniy  Sec,  and  if  it  fhall  happen  the  faid  yearly  rent  to  be  behind 
after  any  of  the  faid  feafts,  that  then  it  ihall  and  may  be  lawful  to 
and  for  the  faid  B*  during  her  natural  lifty  and  for  the  faid  C 
after  her  deaths  to  enter  into  the  premiffes  and  aiftrainj  Wr.  in 
witnefs  l^c.  whereupon  the  plaintiff  demurred,  and  defendant 
joined  in  demurrer;  it  was  argued  that  the  grant  is  to  B.  and  her 
heirs,  and  that  the  habendum  cannot  alter  the  premifles  in  the 
limitation  of  the  eftate  in  the  grant  of  the  rent,  and  the  dcfien* 
dant's  plea  fetting  forth  that  B.  was  feifed  of  the  £iid  rent  for  life« 
diere  is  a  nvterid  variance  between  the  indenture  and  plea;  ana 
the  court  were  of  opinion  that  the  conufance  fetting  forth  an  efbfie 
for  life,  whereas  diere  pafTed  an  eftate  in  fee,  was  a  material 
variance ;  PoUexfen  Ch.  J.  feemed  to  incline  that  it  was  a  rent- 
charge  for  life,  (for  the  power  of  diftrefs  was  given  her  only  for 
life)  and  a  rent-feck  in  fee  and  that  it  was  as  a  grant  ot  two 
feveral  rents ;  but  the  other  Juftices  held  that  it  was  one  intire 
rent  and  that  fhe  had  it  vnth  a  privilege  of  diftrefs  for  her  own  lifi^ 
only.  2  Vent.  141,  142.  H'dl.  i  &  2  W.&  M.  C.  B.  Tretbeway 
v.  Ellefden. 

14.  A.  grants  a  term  of  looo  years  to  E.  his  executors,  &c 
habendum  to  B.  his  executors,  &c.  after  the  death  of  B*  (or  Ac 
refidue  of  the  term  of  lOOO  years;  the  habendum  is  repugnant  and 

roidt 
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void.  I  Salk.  346.  Mich.  3  W.  &  M.  B.  R.  in  the  Exchequer 
chamber  and  affirmed  in  Doau  Proc.  Trin*  6  W.  ii  M«  Ger- 
man V*  Orchard. 


(M.  a)     Habendum  differing  from  the  Fremjfes^ 
in  refpciS:  of  the  Eilate  limited^  and  is  larger. 

I.  T  F  land  be  dyen  by  thefe  words,  Sciant,  &c.  quod  ego,  &c. 
^  dedi  D.  bf  2"  uxori  ejus^  fcf  ego  the  feoffor,  warr»  pradi^. 
terras^  ice.  di^.  2).  C^  7.  uxori  ejus  (sf  hared*  de  corpore  eorum 
exeunt,  and  livery  of  feimi  be  made  according  to  the  deed,  they 
(hail  have  only  an  eftate  for  their  lives,  &c.    Perk.  S.  1 66. 

2.  If  lands  be  given  to  two  for  their  lives  in  the  premifles  of 
die  deed,  to  have  and  to  bold  the  moiety  of  this  land  to  them  and  their 
heirs ;  the  habendum  is  good,  becaufe  it  is  not  repugnant ;  fox  by 
the  habendum  their  eftate  is  enlarged  in  the  moiety,  fo  that  they 
have  a  fee  iimple  in  this  moiety,  and  a  freehold  in  the  other 
moiety.     Perk*  S«  177. 

3.  If  lands  be  given  to  bt^and  and  wife<^  to  have  and  t$  hold^ 
^c.'wtto  the  hufiand  for  life^  and  to  the  wife  and  her  heirs  i  the 
habendum  is  good  and  efFedual,  &c.    Perk.  S.  177. 

4.  If  A.  gives  land  to  B.  and  the  heirs  of  his  bodyy  habend*  to  Br.Eftate^ 
bim  and  his  heirs  \  B.  has  eftate  tail  and  fee  iimple  expedant ;  for  pi-  iQcitat 
generalis  claufula  non  porrigitur  ad  ea  que  antea  fpecialiter  funt  |'  g^J* 
comprehenfaj  and  i^  the  general  and  fpecial  words  fliall  ftand.  z69.Frank. 
S  kep.  154.  in  Altham's  cafe.  cited  Litt.  R.  345.  in  iin*fcafe-« 
Beck's  cafe.  *7*-  J»- 

rom  V. 
Cooper.  Some  bold  that  B.  (hall  tak^  nothin{^,  but  the  habendum  is  yoidf  and  the  deei 

ih:iU  take  all  us  effed  upoii  t}ie  premiiTesy  which  is  not  law  (as  I  think).  But  the  habeod'  (hall 
Cake  effe6l  to  iiicb  intern,  viz.  Tliac  the  ei^ate  tcdl  fhall  be  (xecuted  in  the  donee  by  force  of  the 
premifles  of  the  deed,  and  the  fee  fimple  fhall  be  expe6lant  upon  the  eftate  tail  1^  force  of  Che 
habendum,  ftc  Perk.  S.  168.  cites  45  £.  3,  20.  5  H*  5.  6. 

5*  Land  is  given  to  baron  and  feme  to  the  ufe  of  baron  andfemty  f  |  rS  1 
md  the  heirs  of  their  bodies  begotten  \  refolved  that  *tis  an  eftate  i^hi 
tail,  and  refolved  that  the  word  (ufe)  is   furpluiage.    D.  386.  aiimlLtioA 
marg*  pi.  I.  cites  Cro.  C.  231.  Young  v.  Dimock.  of  the  ufe» 

but  of  the 
eftate,  and  they  are  in  by  the  common  law,  and  'tii  nbt  an  ufe  to  be  executed  by  the  ft^tute^ 
nor  is  it  as  if  the  ufe  and  eftate  had  been  limited  to  difiisrent  perfons.    Cro.  C.  2^0.  Mich,  y 
Car.  B.  R.  Jenkjas  v.  Young.  and  145.  S.  C«  Hill.  7  Car.  B«  R«  by  name  of  iHeredith 

V.  Jones. 


(N.  a)    Habendum  difiering  from  the  Premiffes 

in  Words  miy, 

I.    A  Man  j^r^ts  difi^iomm  advocationis  eccjefis,  hahenf  ai* 
^^  vocatsonem  predid*  'tis  good  i  for  'tis  conprifed  belbre« 
D.  ia6.  pi.  48. 

*  %.  Grant 


Mtit^w;.       2.  Grant  tX  projicuum  terra j  habend*  terranty   'tis  good^  be< 
tZS^ari^  ^^^^'^  *5  *^  comprifed  before.     D.  126.  pL  48.^ 

5  not  good,  becaufe  'tis  of  another  thing.    Ibid.  Mich.  2  and  3  P.  &  M.  m  cafe  of  ThnptHx* 
ton  V*  Tracy. 


(O.  a)  Whsit  pqfes  by  the  Words. 

I.  T  F  the  king  or  another  grants  one  thing^  una^cum  another  thing 
•*  before  the  habencTy  that  which  is  in  the  una-cum  pafles  wel^ 

for  it  (ball  ferve  as  a  copulative  i  per  tot.  Cur.    Br.  Grants^  pi.  86. 

cites  8  H.  7.  2. 

2.  Habend*  dt£fa   tenementa  &   cotagia  cum   omnibus   eorum 

pertinentiis  pra^t.  A.  B.  &c.     By  this  habend'  lands  appurtenant 

to  the  mefuage  paiTed  by  the  word   tenementum.     Cro,  J.  175. 

Trin.  5  Jac.  B.  R.  Ward  v.  Walthew. 

« 

(?•  a)     Ad  Opus  &  Ufum. 

I.  TT Abend'  eis  &  hered*  fuis  in  perpetuum  ad  opus  &  uiiim 
^^   ipforum   A.    B.  et   C.    in   perpetuum  (without  hcsredum 

fuorum)  with  warranty  to  them  haered,  &  affign*  in  forirui  pradi^a 

gives  only  eftate  for  life.     D.  169.  pi,  21. — Trin.  i  Eiiz.    In 

Cur.  Ward.  2  And.  199.  cites  D. 
£e.T2C.'  ^'  yointrefs  takes  a  Jnond  hufband^  and  they  by  deed  convey  the 

S.  C.  that  it  land  to  A.  and  his  heirs,  habencP  to  him  and  his  heirs^  to  the  ufe  cf 
is  a  forfei-  }j}ffi  and  his  heirs  for  the  life  of  his  wife  only.  Gawdy  held  it  no 
^Ts  Owen  forfeiture,  and  that  the  words  (for  the  life  of  the  wife)  fliall  refer  to 
64. Hone ▼•  both;  for  in  conftruAion  of  a  deed,  where  the  words  are  doubt* 
?'^^'fo7*  ful>  reafonable  conftruclion  (hall  be  made ;  and  when  words  are  in 
ultxxte  be-  *  ^^^^  ^^  exprefs  the  parties  intent,  they  fliall  not  be  taken  as  void^ 
cauTe  the  And  here  the  words  (for  the  life  of  the  wife)  are  put  in  to  exclude 
^aaS^  "  A  ^^  forfeiture,  and  to  (ave  the  eftate.  And  of  this  opinion  were 
^^fi\s ^.  Wray  and  Shute  upon  the  firft  motion,  but  Clench  contra.  But 
^tberclaufc,  at  another  day,  it  being  moved  again,  Gawdy  held  his  former 
and  though  opinion,  but  Wray  and  the  other  juftices  held  it  a  forfeiture ;  for 
t^  uS  but  ^ray  faid,  by  the  deed  at  firft  a  fee  fimple  did  pafs,  and  that  to  the 
for  life,  yet  tife  of  the  feoffee,  then  the  eftate  and  the  ufe  are  feveral  things, 
the  law  and  cannot  be  coupled  to  the  words  (for  the  life  of  the  wife).  And 
remaindCT-  Wray  faid,  he  had  demanded  the  opinion  of  the  juftices  of  his 
of  the  ufe  houfe,  and  they  held  it  clearly  a  forfeiture  in  the  words,  and  that 
to  the  fe-  •  the  words  (for  life,  &c.)  fliall  refer  only  to  the  ufe,  and  it  was  fo 
fr.'^if^'  ^^i^^&^^    Cro.  E.  131.  Pafch.  31  Eliz.  B.  R.  Piers  v.  Hoe. 

Ra.  Egcrton's  cafe. — (Nelf.  Abr.  918.  pi,  15.  S.C.  fays  (to  the  feoffee)  The  afe  catvat 

abridz*  the  eftate,  but  chat  'tis  forfeited,  but  j^et  it  feems  the  ufe  may  enlatgt  an  sjltte.  Arg.  Roll. 
R.  585.  cites  it  as  adjudged  in  the  cafe  of  Piers  v.  Home.  .The  words  (dut'mv  the  ift  of 

^he  feoffor)  fliall  be  put  to  the  ufe  limited,  cited  per  Tanfield  Ch.  B.  Lane  38.  as  adjudged  ifl 
the  cafe  of  Gour  v.  Piers*  The  words  (pro  tcrmino  vitx  of  the  wife;  refers  ad  folum 

vfum*  ^d^ot  to  the  eftate  and  ufe.    D.  169.  marg.  pi.  aa.  cites  Pricie  v.  Hone.  But  Rol?. 

Eftate  f  J.  b.)  pi.  i.  cites  H.  3%  SI.  B.  R.  S.  C^  contra.  That  it  is  not  any  forfeiture :  for  the 
laft  words  (Atrlnfr^  tin  life  of  thffemej  ihdU  guide  all  tlie  precedent  feoteucci  ut  res  ma£is  valcai 
quatn  pereac ;  but  fay$/Pubit;itur« 
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(Q^a)     Pleadings  of  Grants, 

I.    Tt  Leafe  contained  a  mefuage  In  the  demifey  but  land  aUi  in 

^^  the  habendum^  which  land  had  been  many  years  enjoyed  • 
accordingly  \  yet  the  Lord  Chancellor's  opinion  was,  that  no  con* 
dnuance  would  make  a  void  leafe  good,  efpecially  againft  a  pur* 
chafor.    Toth.  184,  185.  cites  25  Eliz,  Meld  v.  Cooper. 

2.  A.  leafes  for  life  to  B.  and  afterwards  levies  a  fine  to  the 
ufe  of  R.  for  life,  the  remainder  to  A.  in  fee,  with  a  provifo  or 
fower  to  make  leafes  for  21  years,  or  three  lives ;  and  that  the  conu- 
fees  ihould  ftandfeifed  to  fuch  ufes:  Afterwards  A.  covenants  to 
fland  ieifed  to  the  ufe  of  P.  in  tail,  with  divers  remainders  over* 
And  after  A«  grants  the  reverfion  aforefaid  to  L.  for  life,  who 
diflrains  C.  and  avows;  and  judgment  was  given  againft  the 
avowant,  becaufe  the  pleading  was  naught ;  becaufe  he  pleaded  it 
by  grant  of  the  reverfion  aforefaid,  which  was  limited  to  A. 
himfelf  in  fee  upon  the  fine ;  for  he  ought  to  have  pleaded  it  as 
it  is  by  limitation  in  the  indenture.  So  if  the  reverfion  be  by 
bargain  andfaUy  or  if  it  be  by  way  of  releafe  j  if  that  be  pleaded  as 
by  grant,  it  is  naught.  Noy.  66.  Pafch.  37  Eliz.  C.  fi.  Cooke 
V.  Bromehill. 


(R.    a)    Grants    made   good   in   Equity ^   tho'    not  SecPaits, 

ftridtly  good  in  Law. 

1.     A    Verdift  was  at  the  common  law  to  avoid  a  leafe  for  three 
^^  livesy  becaufe  the  leafe  was  to  commence  at  a  time  to  conuy 
which  is  void  in  law;  yet  an  injundlion  to  continue  pofTeflion. 
Totb.  180.  cites  23  Eliz-  Bury  v.  Conifby. 

2.  The  mijiake  of  a  name  of  corporation  v^as  holpen  in  equity.  But  contra 
Toth.  228.  cites  32  &  33  Eliz.  Lord  Audley  v.  Sidenham.  Ehz^'wiid 

▼•  sprint.*— But  38  &  39  £Uz.  holpen.    Brook  v.  Daniel.— ^26  May  41  Eliz.  Ibid.    Pawlcc 
T.  Fry. 

3.  Decreed  diat  the  plaintiiF  (hould  enjoy  leafes  made  by  the 
defendant's  father,  which  he  fuppofed  were  void  in  law,  and  the 
defendant  was  required  to  confent  to  the  decree,  and  was  told  that 
if  he  did  not  confent,  it  fhould  be  judicially  againft  him.  Toth. 
225.  cites  36  Eliz.  Little-John  v.  Fortefcue. 

4.  A.  pofTeiTed  of  a  leafe  for  90  yearsy  ailigned  to  B.  his  fon  and 
M.  wife  of  B.— B,  and  M.  19  Eliz.  affigned  to  C.  and  K.  wife  of 
C. — C-  died. — ^K.  6  Jac.  granted  to  D.  and  J.  his  wife  two  feveral 
annuities  ofl$L  out  ofthefamey  during  the  refidue  of  the  g()  years  ^ 
if  D.  and  y.  or  any  iffue  of  their  bodies  fhouldfo  long  live^  to  have^ 
t^c.  the  one  annuity  from  Lady  Day  or  Mich,  firji  happening  after , 
K*s  death.     Afterwards,  in  1623.  K.  devifed  to  £,  and  S.  his  ivififj 

jo/,  a  year  out  of  the  premiffes  during  the  years  to  come,  if  they.fo  ["  j5o  1 
long  live,  and  govt  to  F.Jon  of  E.  20  nobles  a  year  out  of  the  pre^  ^  •*    ' 

mijfesy 
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fniffisy  if  he  fo  bng  lived*  K.  in  22  Jac<  dtfignei  the  leaje  fir  id 
fears  to  commence  after  her  deceafe  to  the  faid  C»  and  made  Ct 
covenant  to  alhw  all  annuities  by  her  granted  or  to  be  granted. 
And  in  the  i  Car.  {he  granted  by  deed  loL  annuity  to  W0  R.  out 
of  the  premifles  daring  the  term^  to  hold  after  K's  death*  And  in 
-  the  2  Car.  K.  died.  C.  furvivedf  and  by  feveral  deeds  confirmed 
Che  faid  annuities ;  and  by  his  deed,  2  Car,  C.  ajjigned  his  interefi 
to  y,  aV.  in  truft  to  pay  bis  debts^  ^e.  and  died.  It  was  objedleot 
diat  die  annuities  were  void  in  law^  becaufe  of  the  inceruinties  in 
tile  habendum,  and  tlut  the  covenant  of  C.  extended  only  to 
Its,  and  not  to  bequefls,  and  that  be  affigned  his  interell  to 
f.  N.  before  he  confirmed  the  annuities,  fo  as  they  are  void  in 
iw ',  but  decreed  the  grants  and  annuities  good  in  equity  to  bind 
C.  and  all  xlaiming  under  him ;  and  that  J.  N.  pay  the  annuities 
and  arrears  accordingly.  4  Car.  x.  i  Chan.  Rep.  6.  Corn* 
wallis's  cafe. 

(S.  a)     Relief  in  Equity.     In  Refpcd:  of  the  Con^ 

Ji deration. 

U    A  NNUITY  granted  without  a  valuable  conjideration  is  not 
'**'  rclievable  in  Chancery  againfl  a  former  grantee,  for  a 
valuable   confideratton  of  the  land  in  fee,  and  the  bill  difinifTed. 
16  Car.  1.  I  Chan.  Rep.  147.  Pickering  v.  Keeling. 

2.  A  bond  voluntarily  entered  into  without  conjideration  appear^- 
ingy  and  without  compulfion,  reflraint  or  fraud  ufed,  yet  the 
court  looked  upon  it  as  entered  into  upon  fome  confideration, 
there  having  been  dealings  between  the  plaintiff  and  defendant  in 
trade,  and  would  not  relieve  the  plaintiff  againfl  a  judgment  had 
thereon,  but  difmiffed  the  Bill.  Chan.  Rep.  157.  21  Car.'  i. 
Wright  v.  Moor. 

3.  Bond  of  1600  /.  penalty  for  payment  of  800  /•  was  given  by 
one  drunky  and  on  the  loan  of  90  /.  onfy.  Lord  Keeper  would  give 
no  relief  in  equity  to  the  lender,  not  fo  much  as  for  the  principal 
he  had  really  lent,  but  difmiffed  the  bill.  Chan,  cafes  202.  Pafch. 
93  Car.  2.  Kich  v.  Sidenham. 

4.  Leafe  by  tenant  in  tail  was  endeavoured  to  be  fet  sdide  by 
xemainderman,  to  vtrhom  the  eflate  was  come  bv  death  of  lefFor 
without  ifTue*  Per  Cur.  if  the  leafe  was  gained  by  fraud  or  tenjufl 
confiderationy  'tis  to  be  deemed  void,  and  the  eflate  difcharged  of  it 
as  if  no  fuch  leafe  had  been  nuuie.  See  Mich*  1703.  a  Verai 
445.  StribblehiU  v.  Brett 

5*  A.  being  taken  by  B.  going  to  bed  to  B**s  wifry  gave  bim  a 
note  for  500/.  and  afterwards  improved  the  fecurity,  firft  by  a 
judgment,  and  afterwards  by  a  furrender  of  copyhold  lands.  A. 
by  bill  praya  relief  againft  thefe  fecuritief,  and  ^etcndedtbai  'twas 
m  cfntrivanci  to  catch  him,  and  that  he  was  terrified  and  compelled 
by  threats  to  enter  into  them.  But  die  biU  was  d^i^iilcd*  M>eh* 
1708.  Ch«  Free.  a66.  Woodman  v.  Skute. 

.< 
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(A)  Ward   to  the  King  fhall  not  devejl  a  Cbattei  p^ 

vejied^ 


35' 


{  I.  T  F  tenant  by  knight's  fervice  die,  his  heir  being  within  age,  Br.  Parol 

*  and  in  ward  to  a  common  perlon,  and  afterwards  land  tl^^^Js!?\ 
teld  of  the  king  in  <apite  defcends  to  him  from  another  anceftor,  the  ci^es  %x ' 
king  fball   not  deveft  either  die  wardfliip  of  the  body  or  of  the  Aff.  28. 
land,  ♦  becaufe  it  is  a  chattel  vefted.     3  E.  I.  Rot.  Clauf.  M.  15  ^^^ 'cafe 
exprefsly  agreeing  with   the  command  to  the  efcheator  who  had  the  juftices 
feiied  him  to  deliver   him  to  the  lord,  and  the  king  laid,  that  fo  furceafcd 
compertum  eft  habito  tra£latu  cum  concilio  fuo  ]  manded"" 

the  plaintiff  to  fue  to  the  king,  which  Brook  wonders  at ;  for  that  the  executors  of  the  firft 
£tiardiaQ  ought  to  have  had  the  ward,  and  that  with  this  agrees  in  effect  the  40  AIT.  14. 
And  a!fo  becaufe  the  common  perfon  ftiigl>t  bavf  fold  or  monied  the  ward  before  the  filling  of 
•fuch  title  to  rlie  king.    Br.  Garde,  pi.  46.  S.  C'  cited  by  Shard.  24  E.  3.  44.  as  the  Eari  of 

Warwick's  cafe. Ibid.  pi.  1 1 5.  cites  S.  C.  20  E.  3.  and  that  in  fuch  cafe  the  king  J}>all 

havt  only  the  vard  of  ibe  Lnd  held  of  him* 

*[i6i] 
(B)  Ward  becaufe  of  Ward. 

(  I.    1 F  there  be  hrd^  two  mefnes  and  a  tenant^  and  ^Qfirji  mefne  is 

*  in  wardy  and  xhtfecond  mefne  in  ward  becaufe  ofward^  the 
tenant  likewife  may  be  in  ward  becaufe  of  ward  to  the  lord  pa- 
ramount.    43  Afil  15.  ] 

[  2.   If  there  be  king^  lord,  mefne  and  tenant^  and  the  tenant  is  in  S.  P.  Sut  if 

ward  to  the  mefne^  and  afterwards  the  mefne  dies^  and  his  heir  is  in  ^^^Aj^^^ 

ward  to  the  iing^  the  king  (hall  not  have  the  tenant  in  ward  be-  the  ward  of 

caufe  of  ward;  for  this  goes  to  the  executor  of  the  melhe,  being  themcfne,md 

achattdvcfteA     22  Aff.  28.]  ;^-f»^ 

died,  hi&  heir  within  age»  the  king  (hould  have  him  as  wdrd  becaufe  of  ward.    Br*  Gardei  pU 
63.  citcd  S.  C. 

•  3.  Ifwardy  who  holds  of  the  heir  female  in  wtird^  falls  mefne  be^ 
iween  14  years  and  16  of  the  firft  ward,  there  the  daughter  who  is 
the  firft  ward  fhall  have  it,  and  not  the  lord ;  for  fhe  is  out  of  ward 
at  14  years  to  every  intent,  except  to  tender  marriage,  and  there- 
fere  the  lord  fliall  not  have  the  fecond  ward  as  guardian  becaufe  of 
ward.-    Br,  Garde,  pi.  7.  cites  35  H.  6.  40. 

4.  Note  that  the  king  had  afeigniory  which  belonged  to  the  prince^ 
and  hefbre  the  prince  had  /w^ry,  a  ward  efcheated  to  the  king  by  this 
feignorys  and  after  tht  prince  had  livery  of  the  feignory,  and  then 
the  guardian  died,  his  heir  within  age^  who  was  in  ward  of  the 
king  ut  fupra,  before  the  livery ;  and  the  opinion  of  all  clearly  was, 
that  the  prince  (hall  have  diis  vrard  j  becaufe  the  feignory  by  which 
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it  caine>  was  in  tbi  prina  whin  this  fecond  ward  feB.  And  it 
vns  hdd  by  all)  that  the  kii^  (hall  have  ward  bv  reafon  of  ward, 
and  if  the  hrft  ward  comes  to  full  age,  and  the  king  makes  livery 
to  him,  and  after  the  other  ward,  which  comes  becaufe  of  waro, 
dies,  his  heir  within  age,  the  king  ihall  not  have  the  ward  of  diis 
laft  heir ;  becaufe  by  the  livery  made  to  the  firft  heir  his  right  and 
prerogative  was  gone.     Br.  Garde,  pi.  71.  cites  13  £.  4.  lo. 

5.  1  he  king  has  a  ward  becaufe  of  ward  ^  an  office  is  found  that 
die  land  of  the  ward,  becaufe  &c.  is  held  of  the  king  in  capite>  or 
is  held  of  his  ward.  During  this  wardjbip  becaufe  of  ward  theft 
can  he  iw  traverfe  \  for  during  this  wardmip  becaufe  of  ward  the 
Ung*s  hands  cannot  be  amoved,  Jeok.  330.  pi.  59.  cites  Mich.  7 
Jac.  in  Cur.  Ward.   Holmes's  cafe. 

(C)  Who  fbail  have  it. 

[  I.  |F  the  king  hath  the  mefne  in  ward  and  grants  him  over^  and 
-     ,     -  •    afterwards  the  tenant  dies^  his  heir  fhall  be  in  ward  bc- 

i  102  J  caufe  of  ward  to  the  king,  for  he  continueth  guardian  i  for  the 
heir  ought  to  fue  livery.  But  z  £.  i.  Rot.  Clauf.  Membrana.  2. 
Parte  4.  the  king  recites  that  he  had  granted  the  ward  of  the 
mefne  (viz  one  Burlfby)  to  his  mother ;  and.  afterwards  die  tenant 
died,  and  that  the  ward  belonged  to  his  mother,  and  commanded 
that  he  and  alfo  his  land  be  delivered  to  her.  ] 

[2.  9  E.  I.  Rot.  Finium.  M.  8.  The  king  being  the  committee 
^  a  ward  had  ward  becaufe  of  ward.  ] 

[  3.  If  the  king  bath  the  mefne  in  ward^  and  grants  ovef  die 
ward  of  the  body  and  land  with  fees  and  advowfons^  and  after- 
wards the  tenant  dies  his  heir  being  within  age,  the  grantee  ihaH 
have  him  in  ward  becaufe  of  ward,  and  not  the  king.  17  £•  3 
67.  b.  ] 

[4.  Hex  fenefcallo  falutem.  Cum  dederimus  l^  conceffimus  vene- 
rabUi  patri  T.  Herefordenji  epifcopo  cufiodidm  terra  &  baredis  de 
O.  deptn^Oj  qui,de  nobis  tenuit  in  capite  habendum  ufque  ad  legitimam 
egtatim  haredis  ipfius  T,  cum  wardis  efchaetis  l^  omnibus  aliis  ad 
cufiodiam  iUam  pertinentibus  :  tt  jam  per  inquijitionem^  qmam  per  vos 
fieri  fecimus^  accepimusj  quod  R,  huper  defunlfus  de  pradiBo  F- 
(the  ward)  tenuit  in  capite  die  quo  obiit  perfervicium  nulitare^  per 

Juod  cufiodiam  illam  liberetisy  habendum  ufque  ad  legitimam^  atatem 
eredis  ipfius  Stephani  cum  omnibus  ad  cufiodianC  illam  pertinastibus^ 
i^c.  6  E.  I.  Rot.  Clauf.  Membrana'  9.  ] 
The  father        5-  The  father  fliall  have  the  ward  of  his  fon  or  daughter,  and 
has  the        beiry  be  the  land  held  of  the  king  or  not,  and  be  he  tenant  by  the 
oHifs^fon     ^"'^^fy  ^^  "^^     ^^'  Garde,  pi.  6.  cites  33  H.  6.  55. 

jwa:  nature :  It  is  not  a  chattel  which  fliall  go  to  the  executor.  But  if  thefjfber  Jifs,  bavins  tt# 
wardfhip  of  the  body  of  his  fon  and  heiry  and  tlie  fon  continues  within  age,  the  hut  by  kmght: 
jWv'ice'(h:k\\  have  the  wardihip  of  the  body  and  land.  Jenk.  267.  pU  78.  cites  Lia>  cap* 
Chivalry. 

6.  Afeignory  was  granted  for  the  life  of  the  tenant^  the  rtmaistdtr 
aver  in  fee.    The  tenant  died,  Barluey  J.  thought  the  grantee  of 

the 
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die  patticidv  eftate  HumMi  have  die  ward,  but  Jones  J.  feemed  to 
doiwt  of  it    Piifch.  15  Car.  Mar.  24.  pi.  52.  cites  44  E.  3.  13. 

(D)  What  will  draw  a  Wardfhip,  what  Tenure.    «"-^ 

[  I.  'T^ENURE  in  fictge  does  not  draw  wardfltip  to  die  king. 
■^   45  E-  3-  »9-J 

(E)  JFiat  EJlatt  will  draw  Wardflilp. 

[  I.  IF  the  father  uni  eldejlfin  purcbaft  to  thtm  and  the  htirs  of 
^  the  father^  and  the  father  dies,  the  Ton  (hall  not  be  in  wacd  % 
for  as  to  the  franktenement  it  is  in  him  bj  the  iirft  feoffor  during 
his  life.    43  E.  3.  36.  ] 

[2,  If  there  be  tenant  for  lifej  remainder  in  fee  to  another,  and  •Br.  Garde, 
hi  in  remainder  diesj  his  heir  being  within  age,  living  tenant  for  s.'cV  Fo^ 
life,  he  (hall  not  be  in  ward  during  the  life  of  tenant  for  life,  though  he 
becaufe  the  IdTce  continues  tenant  to  the  lord.  *  24  E.  3.^33.  b.  r^"  '**>^^^ 

admitted.]  •"     j-'t;;,? 

yet  it  vefted  io  him  By  Jkjcua  of  the  remainder,  and  fo  is  no  purchalbry  and  therefore  IhiU  b« 
inward. 

[  3.  But  if  tenant  for  life  die  afterwards  during  the  non^age  of 
him  in  remainder^  he  (hall  be  in  ward ;  for  now  he  is  tenant  to  the 
lord,  and  his  anceftor  died  in  the  homage  of  the  lord.  24  £•  3. 
33.  b.  adjudged.  27  £.  3.  80.  ] 

[  4*  If  two  ^nfeifedf  and  to  the  heirs  of  one-,  and  he  who  hath  f  I  ^  '^  1 
tkfee  dies  in  the  iife^time  of  the  othery  his  heir  being  within  age, 
yet  he  (hall  not  be  in  ward  during  the  life  of  the  other  -,  for  on/y  a 
remainder  defcends* } 

[  5.  So  itiaron  and  feme  are  feifed,  and  to  the  heirs  of  the  barony 
and  the  baron  dies^  his  neir  being  within  age,  yet  he  (hall  not  be  in 
ward  during  the  life  of  die  feme.  28  E.  3.  93  admitted  by  iifue. 
Contra  admitted  27  E.  3.  80.  ] 

[  6.  If  there  be  Jepe  for  years^  remainder  in  fee  to  B.  and  B.  The  Lord 
«Gfi,  his  heir  being  within  age,  whether  he  (hall  be  in  ward  during  in  chivalry 
the  years?  <iuere.  ]  ^  ^rtth? 

Mutf  hyjlaimt€  merehant  by  the  ward  of  the  heir  of  the  conufor ;  per  Babbington.  Contra  ;  per 
Cott6nor«.  Bnt  in  the  time  of  !!•  8.  it  was  agreed  often  by  allj  that  the  lord  cannot  ouft  the 
termor,  lee.  no  more  than  he  may  avoid  a  reut-charge  gnmted  by  him.  Br.  Garde,  pL  xo6. 
aces  X I  H.  6.  7* 

7.  In  quare  impedit;  die  defendant  made  tide,  becaufe  J*  B^ 
^m&Jeifed  of  the  land  in  fee,  with  the  advowjon  appendant^  and  f»« 
feeffed  otu  K^  upon  condition  to  re^enfeoff  A,  B,  his  feme^  and  G,  hif 
y#A,  and  after  >f.  B.  diedy  and  G.  the  Ion  died  within  age  after  re^ 
fttfl  made  to  re-enfeofF  him,  and  after  y,  his  fon  died  alfo  within 
age^  and  ^  his  fon  being  within  age^  one  H.  as  his  next  kin  en-^ 
teredy  by  which  the  defendant  ^  lord,  feifed  the  ward,  and  the 
fburch  voided,  and  he  prefented,  and  it  was  admitted  for  good 

O  2  lide 
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tide  to  have  the  ward)  where  the  heir  entered  into  the  land  witlun 
ogf  for  condition  defcendedy  quod  nota.     Br.  Garde,  pi.  58.  cites 

39  E- 3-  37- 

8.  Note,  per  Fortefcue  and  all  the  other  judges  in  the  Exche- 
quer chamber,  in  effedl,  that  if  a  man  gives  land  to  one  Jor  term 
of  lifey  the  remainder  to  another  in  fee^  aiid  he  in  remainder  has 
ijfue  within  age  and  dies,  and  after  the  tenant  for  life  diesy  the 
ifliie  (hall  be  in  ward,  and  ihall  have  his  age ;  for  though  the  re* 
mainder  was  not  vefted  in  the  father,  yet  the  remainder  is  de* 
Icended;  quod  nota*  Br.  Garde,  pi.  4.  cites  33  H.  6.  5. 

9.  A  man  has  iJfue  a  fon^  and  his  feme  diesy  and  after  he  takes 
another  fenuy  who  is  heir  to  certain  land,  and  has  iJfue  a  fon^  and 
liatfeme  died  before  the  baron  entered  into  the  land  defcended  to  his 
ftme ;  there  the  baron  fliall  not  be  tenant  by  the  curtefy,  and  his 
fecond  fon  (hall  be  in  ward  to  the  lord  ^  and  the  father  fhall  not  have 
the  ward  of  him,  by  reafon  that  he  is  not  his  heir,  becaufe  he  had  a 
fon  by  his  firft  feme,  who  is  his  heir ;  for  the  father  Jhall  not  have 
the  ward  of  any  fon,  but  of  him  who  is  heir  apparent  to  him  only^ 
which  fee  in  New  Nat.  Brev.  fo.  143.  a  good  cafe.  And  fee  dicre 
that  a  man  fhall  have  writ,  quare  filium  &  haeredem  fuum  rapuit, 
the  laye  of  daughter  and  heir,  and  fo  de  confanguineo  et  heraede 
fuo  rapto ;  and  fo  fee  tliat  a  man  (hall  have  the  ward  of  his  heir,  and 
not  the  lord.     Br.  Garde,  pi.  no.  cites  F.  N.  B. 

10.  If  the  tenant  makes  a  feoffment  and  dies  without  notice  given 
to  the  lord  of  fuch  feoffment,  yet  the  lord  (hall  not  have  the  ward 
xAthe  heir  of  the  feoffor.  Br.  Avowry,  pi.  15.  cites  34  H.  6.  46. 
per  Moylc. 

• 

(F)  What  Eftate  will  draw  a  Wardfhip>r  a  Col- 

lateral ReJpeSl. 

[  I.  T  F  a  man  leafe  fof  life  and  die^  his  heir  (hall  be  in  ward,  as 
'*'  to  his  body ;  for  the  reverjion  is  held  of  the  lord.  28  E. 

3-96.]      . 
r  1 64  1        [  2.  5tf  if  a  man  gives  in  tail^  and  afterwards  dies^  his  heir  (hall 

be  in  ward,  as   to  his  bodyj   for  the   donor   is   tenant  to  the 

lord.] 

(G)  Wardfliip  by  Priority.     What  (liall   be  faid 

Priority. 

[  I.  TF  a  man  purchafe  land,  which  is  held  by  knight's  fer\ncc> 
^  of  one  lord,  and  afterwards  purchafe  other  land  held  of 
another  lord  by  knight's  fervice,  he  holds  by  priority  of  him,  cf 
whom  the  landj  which  he  firjl  bought  was  held :  for  the  priority 
goes  according  to  the  purchafe  of  the  tenancy,  and  not  accord- 
ing to  the  creation  of  the  tenure.  Fitz.  Na.  1 42.  f.  29  E.  3.  46.  b« 
28  E.  3.  (htute  of  wards  and  reliefs.  ]  % 

f  2,  And 
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'  [  2.  And  (o  is  the  law  of  Scotland.    Skene  Regiam  Majeftateni« 

56,  b.  verf.  2.  ] 

[  3.  If  the  grandfather  be  feifed  of  divers  lands  holden  by  fer- 
vlce  of  chivalry  of  diver i  lordsy  and  enfeoffs  the  father  of  the  land 
holden  of  one  A.  who  is  one  of  the  lords,  and  afterwards  dies,  by 
which  the  lands  holden  of  the  other  lords,  defcend  to  the  father^ 
and  afterwards  the  father  dies,  the  fon  fhall  be  in  ward  to  A. 
for  his  body  j  for  the  father  held  by  priority  of  him  by  force  of 
the  purchafe,  and  not  of  the   others  *by   force  of  defcent  30 

£.  3-  7-  '^  . 

[  4.  If  a  man  hold  lands  of  divers  lords,  and  dies,  his  heir  fhall    -,_*^  -, 

be  in  *  ward  for  his  body  to  him  of  whom  he  holds  by  priority,    p^i,  ^n. 
44  E-  3-    15.  Da.  I.  Caniftry  35.    i^H.  4.   2  b.  7  H.  4.   9  b.  \_  -\-  j 
Fitz.  Nat.   142.  f.  10  H.  6.  18  b.  t  II  H.  6.   16.  17  E.  3.  25.  +  Br. 
18  E.  3.  20  b.  21  E.  3.  41  b.  2  E.  2.  A.    A<ftion  on  the  ftatute  Garde, pL 
23.  D.  28  H.  8.  1 1.  42.  Britton.  fo.  169.  b.  Weftm.  2.  cap.  16.  ]     s?c.-B«t 

if  the  lord  by  priority  will  not  take  bim,  Che  lord  by  pofleriorlcy  cannot  take  hioi.    £r.  Garde^ 
pi.  JJi.  ciies  24  E.  3.  55, 

[  5.  With  this  the  law  of  Scotland  agrees,  Skene  Regiam  Ma- 
jcftatem.  56  b.  verf.  i.  ] 

[  6.  But  he  fhall  have  only  the  land  held  of  himfelf  in  ward. 
I  H,  4.  2  b.  J 

[  7.  Cejly  que  ufe  of  land  held  by  priority^  and  of  other  land  held 
hy  pofleriority^  before  the  ftatute  27  H.  8.  made  a  feoffment  of  both  to 
the  ufe  of  h'imflf\  die  priority  Ihall  hold  in  ufe  as  it  was  before  in 
the  land,  and  there  fhall  not  be  an  equality ;  becaufe  the  firft  ufe 
continued  unus  &  idem  ufus.  D.  28  H.  8«  11.  43.  between  Ld* 
Roos  and  Cunftable,  adjudged.  ] 

[  8.  If  there  be  lard^  niefne  and  tenant^  and  the  mefne  holds  by  If  I  hold  of 
priority^  and  the  tenant  in  a  writ  of  melhe  forejudges  the  mefne^  °"*^  ^"^  pri- 
hy  which   the  ipefnalty  is  extindt,  and  the  tenant  holds  of  the  lord,  of  anorher 
by  the  fattu  fervices^  by  which  the  mefne  before  held  ;  in  this  cafe,  by  pottcri- 
tfie  tenant  (hall  hold  by  priority  j  becaufe  the  flat.  Weftm.  2.  o'»;y»  »«<* 
which    gives   the  forejudger,  provides  that  he  fliall  hold  by  the  {^X"!/Iy 
fame  fcr vices  and  cuftorr»F,  and  in  fuch  a  manner  as  may  be  done  prmityin 
fine  prejudicio  altcrius^  but  this  v\ill  be  a  prejudice  to  the  lord  by  tu>'ttnfmfr'i 
priority,  if  he  fhould  lofe  this  benefit.     Co.  Magna  Charta.  392.]     ITJ^Z^.-^ 

fuyttyJJ?t.U  h,ive  tie  wani;  foi  he  has  held  'onsjer  of  him  than  of  the  lord  paramount,  of  whom  h« 
held  the  other  Idnd  by  rhe  forejudgcr;  per  Sh;iri',  quod  mm  fuit  ncgatum  ;  for  whfre  tbrfric^m  ry 
Sx:  K>i  }'h:.unf  lut  un,thu  J>i^t..o.  v.  as  hrie,  [^Lome  j  Oy  th,  forej'tjgrr,  or  where  the  feigniory  13  eX' 
/jr  ;  in  a  vt^j't^Uy  fcr  ^ne  p^itt,  totti  fof  oih^r  pan  nt  \  Wwvi  this  nny  alter  and  chnn;^e  pritTrty  into 
p<»fteriority  ;  for  n<^w  he  hotdt  dt  nfjvo  of  anothir  hJ.    Qjod  notadiverfity  inde  bene»    Kr.  Gaide^ 

pL  117,  c.tcs  33  E.  3.  and  Fitzh.  Gaid.  12. Bi.t  V.  N.  B.  143.  (F)  (?34).  If  I  do  forejudge 

liie  mefne  of  whom  I  hold  by  priority,  &c.  yet  I  (hall  hold  by  priority  of  the  lord  p.<rnmount  as  I 
held  of  the  mefne  before^  &c. — Kut  ihid-  334  in  the  notes  there  (b)  this  is  denied  to  be  laiv ; 
iar  when  I  forejudge  ihe  mcfne>  the  fervices  due  to  the  mefiialty  are  gone,  and  I  am  become 
tenant  to  the  lord  de  novo,  fo  that  I  Ihall  hold  of  the  lord  by  the  fervvcet  of  the  mefne ;  where- 
fore if  I  ought  to  hold  in  chivnhy,  *  and  fo  it  is  agreed,  that  by  tUfrfjudg  r  I  am  now  tenant  to  tht 
hfJparamouKt  iy  pojltiwrity ;  cites  ii  £.3.  Garde^  115.  and  the  cafe  above  33  K.  3.  Garde,  :2. 

[9.  This  priority  holds  not  again/I  the  ktngy  for  he  fhall  have  L^^5J 
the  ward  of  the  body,  though  the  tenant  holds  of  him  by  pofte-  A  man  held 
tiority.     12  H.  4.  25.   Fitz.  Na.  142.  f.    14  H.  4*  9  b.    21  E.  3.  chlv-li.^hy 
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pofteriori.    accordingly.] 

ty,  and  the  ftun  pur  chafed  the  mamr  of  ^hieh  the  Utuutt  held  hy  fofUrhr^y^  mAptrrmifr^  it  t$Ai  i^ 
in  fie,  and  took  f^aif  again  of  tertti  for  life,  rimandtr  to  tbt  fritct  m  fie;  the  Cenaot  died,  bis  heir 
vrithin  age ;  the  lord  hj  prioritf  lieiied  the  ward,  and  the  qosea  hroti^^  writ  of  watd ;  and  per 
Green,  and  the  opinion  there,  tliongh  the  queen  be  ^  fubied,  yet  the  priority  of  the  defendant  lA 
gone  and  determined ;  for,  iy  the  purchnfe  of  the  Hnginfff,  the  priority  of  every  fubje^  '»  extin£lyj 
and  when  it  is  extin^,  it  cannot  revive  againft  any  luhjeft  who  iluU  have  the  manor  after  i 
quod  Dou  J  for  a  thing  extin€^  cannot  revive.    Br.  Garde,t  pi.  4B.  cites  24  £.  3.  65. 

« 

[10.  But  the  aUeme  of  tbi  king  of  fuch  feigniory,  by  pofteritv^ 
rity  ihall  not  have  the  ward  of  the  body,  becaufe  the  prerogative 
palTes  not  by  grant.  14  H.  4.  9.  b.  J 

^11.  So  if  the  kin^  alien  the  feigniory  by  pofteriority  to  the 
prtnce  of  Wales  as  duke  of  Cornwall^  and  his  heirs   kii^  of 
Englandi^  he  fhall  not  have  the  prerogative ;' for  he  is  only  as  a 
common  perfon.    Dubitatur.  *  21  £.  3.  41.  b.    Contra  DotL 
Nobility  8.    Contra  Stamford  Prerogative  11.  ] 

[12.  But  if  the  K.  has  a  ward,  and  grants  it  over  4urinc  his 
miitbritv  with  fees  and  advowfons,  and  one^  who  holds  by  posteri- 
ority of  the  ward,  dies,  his  heir  being  within  age ;  the  grantee  of 
the  ward  fhaH  have  the  ward,  becaufe  of  war(^  by  the  prerogar*. 
tive,  becaufe  he  has  it  in  right  of  the  king  (for  the  king  conti* 
nues  guardian  and  livery  ought  to  be  fued,^  and  fo  the  king  par- 
takes of  the  benefit.)  12  H.  4.  18.  b.  25.  by  the  juftices.  } 

[13.  If  the  guardian  hy  priority  never  feifes  the  body  of  the 
ward,  yet  die  guardian  by  pofteriority,  diough  he  feize  hjm,  (haljl 
XKOt  have  the  value  of  his  marriage  at  full  age ;  for  he  hath  no  more 
cade  than  any  ftranger ;  for  this  belongs  to  th^  guardian  b^ 
priority.  44  £•  3.  15  b.  Curia.  2  £.  2.  A6Uon  on  the  ftat.  23^ 
admit.  7  £•  2*    Adion  on  the  ftatute  32.  } 

[  14.  If  the  king  grants  a  feigniory  in  capite  to  the  fuan  for 
tier  life,  and  afterwards  a  ward  happens,  the  queen  fludl  have 
prerogative  as  the  king  himfelf  would  have  had  for  the  reverfion^ 
which  is  in  the  crown.    Stamford  Prerogative,  10.  b.  5  £.  3.  4.] 

[15.  If  a  man  holds  land  in  Ireland  of  a  lord  there  hy  primritfy 
and  other  IsukI  in  England  of  another  lord  here  hy  pofterioriiyy  and 
dies  in  £ngland,  his  heir  being  here,  and  feifed  nm  by  tibe  lorcl 
here,  yet  the  priority  (hall  hold,  and  he  fhall  be  in  ward  to  the 
lord  in  Ireland  by  the  priority.     M.  7  £.  i.  6.  Rot.  126.  ] 

1 6.  If  the  lord  hy' priority  grants  bis  feigniory  to  aftrangery  ami 
the  tenant  attorns^  this  grantee  fhall  have  advantage  of  the  priority^ 
as  well  as  the  heir  of  the  grantor  fhould  have  it,  if  it  was  de- 
fcended  to  him  ;  for  the  grant  oftbe  lord  does  not  make  alteration  ef 
tbe  priority.  Contra  ofxh^  grant  of  tbe  tenant.^  as  a{^)ears  fupraj, 
quod  nota,  by  judgment  in  Fitzh.  Gard.  2«  Br.  Garde,  pi.  ii6« 
cites  2  £.  2.  and  3  £•  3.  Fitzh.  Gard.  19.  and  there  temp.  £•  i. 
134.  ace. 

.17.  If  land  defcend  to  tbe  fon  of  the  part  ofbisfatber^vAnch  is 
held  in  chivalry^  and  other  land  defcend  to  nim  from  bis  nmtbtr^ 
beld  of  another  lord  in  chivalry^  the  hrd  of  tbe  priority  Jball  bavi  tb^ 
ward  of  tbe  hody^  ami  every  lord  fhall  have  the  ward  of  the  land 
held  of  him  5  but  if  bt  holds  ar^  of  the  king  in  chivalry ^  there  nm 
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frwritjJkaU  bold  for  the  Mfj  *"  but  the  king  ihall  have  it  if  he  holds  hoib,  and  rr- 
of  him  in  capite,  or  odierwife.     Br.  Garde,  pi.  XI5*  cites  Old  ^^f'l*^' 
Nat.  Bre.  -^.f^^, 

btltl  h  fcfltriorityt  and  after  retakes  that  which  was  held  in  priority,  there  that  which  wji 
podenohty  fliall  now  be  priority  ;  ha  if  «he  retakes  eftatf  ef  ^  *b  ^U  at  one  and  the  fame  ttMs,  an4 
^ies,  his  heir  within  age»  there  be  who  firft  gets  the  ward  fiiall  rctain  bim.    Ibid* 

l8.  And  20  E.  3.    Land  held  of  the  earl  of  Warwick  defcended  And  the 
to  an  infant  within  age,  by  which  be  fiifed  the  ward  by  chivalry,  h^^]f  f 
,  ioA  AtT  ether  land  held  of  the  king  in  capite  defcended  to  the  fame  another  W, 
heir  J  and  yet  the  earl  retained  the  ward  ^  becauie  it  was  a  chattel  which  de- 
vefiedm  him  before  the  title  of  the  kingj  and  the  king  ihall  have  fccndsfcpa- 
only  the  ward  of  die  land  held  of  him.     Ibid.  aft«-^no! 

thcr  by  feveral  anceftors ;  for  the  priority  and  pofieriority  does  not  come  in  debate  hut  when  iotb  dtfcnd  by 
•ne  and  the  fame  aneefiotf  and  tit  omt  and  ibc  fame  time ;  contra,  where  it  defconds  foy  fevcral  anccflorSy 
'  at  feveral  times.    Br.  Garde,  pi.  115.  cites  Old  Kat.  fire. 


19*  If  a  man  holds  two  acres  of  the  king^  and  two  acres  of  a  com^'  Br.  Tra- 
wwHferfony  and  two  defend  to  the  heir  general^  and  the  other  two  ^^^^% 
to  the  heir  male' by  taily  or  to  the  youngeji  as  heir  in  borough  englijhy  j^.citwi 
which  is  found  by  office  according  to  the  truth,  the  king  fhall  £.4.18.  but 
not  have  the  lani  tailed  or  borough  englifh ;  for  the  ftatute  of  *^  ^^^  ^* 
prerogaciva  regis  i*  quod  Rex  habcbit  cuftodiani,  &c.  is  not  in-  '^    *4-    * 
tezided  but  where  one  is  heir  to  both  lands  \  and  there  the  other 
ihall  have  dufter  le  main  cum  exitlbus.     Br.  Garde,  pi.  95.  cites 
12  £«  4.  18. 

(H)  Without  Priority  to  diverfe.     Equality.        ^^\  ^ 

[  U  tll/HERE  there  is  no  priority  of  tenure,  but  the  tenant 
^^  comes  to  the  larid  holden  of  feveial  lords  by  one  feoiF- 
mpit,  be  who  firjl fifes  the  ward  ihall  have  it.  44  E.  3.  15.  29 
E.  3.  46.  b.    Britton  fo,  169.  b.  ] 

[  2.  So  if  the  ward  holds  of  them  by  equality  of  feofFment, 
thiugb  it  was  by  feveral  feofftnentSy  yet  he  who  firil  fdfcs  him  ihaU 
have  him.     10  H.  6.  18.  b.  18  E.  3.  29.  b.  ] 

[  3.  If  the  king  comes  to  a  feignioryy  of  which  the  tenant  holds  by 
po^eriorityi  the  poileriority  is  extinft  by  this,  and  ihall  not  be  re- 
vived, though  the  king  grants  his  feigniory  over.  (It  feems  that 
then  it  ihaU  be  held  by  equality.)  24  £.  3.  31.  b.  ] 

(I)  ff^Jifat  Per/on  ihall  be  in  Ward  in  re/peS  of  his 

EJiate. 

[  I.  THE  heir  of  a  diOiifor  ihall  be  In  ward.    48  E.  3.  8.  b.  Co.  if  my  very 

1     1  14*   «A    U    T  tcnaatbe 

*f  s,  I  (ball  have  the  ward  of  his  heir ;  and  if  the  difleifor  dies,  I  ihall  have  the  ward  of  his  hevr 
alfo,  if  they  are  within  .igc;  per  Fiiicham,  which  was  denied.    Br.   Garde,  pL  42.  cites 

O  4  [  2.  The 
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•Br.Gardc,  [  2.  The  heir  ofthediffeifei  fhall  be  in  ward.  0  H.  4,  5.  trZ^ 
t^'hT  3-  64.    Co.  Litt.  76.  b.    Contra  ♦  7  H.  4.  12.] 

Brooke  rcfci^  to  Tit.  Efcheatc.  Ibid.  Where  he  fayt  there  arc  three  cafe*,  that  t!ie  richr  may 
efcheat ;  as  if  the  diffeifee  dies  without  heir,  the  lowl  may  enter  for  the  cfcheat,  which,  he  fayn 
proves  that  the  tenartt  remains  tenant  to  the  avowry,  and  confequently  his  heir  ft  all  be  in  ward* 
'  Sec  Br.  Efcheat,  pi.  5.  S.  P.  But  if  the  difleiCor  dies,  or  alieos,,.  the  lord  cannot  eutec 
upon  the  heir,  cites  7  H.  4.-17. 

r  1 67  1        [  3«  If  diffilfpr  diefeifed^  his  heir  being  within  age^  by  which  h^ 

is  in  ward,  and  afterwards  dijfeifee  dies^  his  heir  being  within  age^ 

he  ifaall  not  be  ia  ward ;  becaufe  by  the  defcent  to  the  heir  of  th^ 

diffeifor,  he  is  tenant  to  the  lord.  ] 

[  4.  If  tenant  in  tail  be  attainted  of  feteny  or  treafon,  yet  his 

liTue  fhall  be  in  ward ;  for  this  defcends  to  the  iiTue  per  Formam 

,    boni.     7  H.  4.  33.  Co.  8.    Digbie  166.  ] 

S.  P.  Br.  [5.  If  the  tenant  makes  feofm\^t  on  condition,  and  the  feofFoc 

Garde,  pi.     jj^g^   ^itii  afterwards  if  is  broken,  and   the  heir  of  the  feoffor^ 

I/-  37.       being  within  age^  enter  for  the  condition  hrokeny  he  (hall  be  in  ward> 

becaufe  the  condition  reftores  him  to  the  land  in  nature  ofade-* 

fcent.     Co.  Litt.  76.  b.  ] 
*  ®'''  ^'^"         [  6.  &o  if  the  heir  recover  in  a  *  dum  nonfuit  compos  mentis^  or 
cftes*  s.'cJ"  formedon  in  defcender  or  remainder,  he  (hall  be  in  ward ;  for  here 

a  right  defcended  to  him,  and  then  he  is   reftored  alto, to  the 

fofleilion,  and  being  within  age  he  fhall  be  in  ward.  Co. 
/itt.  76.  b.  ] 
5'owhcrea  [7.  So  if  there  be  tenant  in  tail  remainder  in  fee,  and  the 
la^d  n^*!  ^^^^^'  ^^  ^^  makes  feoffment  in  fee,  and  dies,  and  feoffee  enfeoffs 
£to  one]  '  ^^  iAuc  in  tail  within  age,  by  which  he  is  remitted^  he  fhall  be 
who  di{^       in  ward.     Co.  Litt  76.  b.  ]. 

continues 

in  fee,  and  the  tenant  in  tailtdies,  his  heir  within  age^  he  (hall  be  in  ward,  and  yet  there  is  no 
tenure;  per  Filpot.  But  per  Fincham,  there  is  a  tenure,  not witbftanding  the  difcontmuanccb 
Br.  Garde,  pi.  42.  cites  15  F.  4.  10.— —The  difcontinuee  is  tenanc  in  polTedion,  and  writ  of 
ward  lies  of  his  heir;  but  the  heir  in  tail  is  tenant  iu  light.  Br.  Avowry,  pi.  31.  cites 
4S  £.  3.  8. 

[  8.  If  A.  gives  land  to  B.  in  taily  and  B.  makes  feoffment  in  fee, 
and  dies,  his  iffue  being  witiiin  age,  he  fhall  be  in  ward  to  the 
donor  \  becaufe  he  is  tenant  in  right  to  him,  and  feofFee  is  no^ 
tenant  in  deed  to  him,  for  he  cannot  avow  upon  him.  Co;  Litt. 
77.  4  H.  6.  21.  quere.     21  E.  3.  58.  in  cafe  of  the  king.  ] 

[9.  But  if  there  be  tenant  in  tail,  remainder  in  fee^  and  the 
tenant  in  tail  makes  feoffment  in  fee,  and  dies,  his  ifTue  being  withii> 
age,  he  fhall  not  be  in  ward  to  the  lord ;  becaufe  the  feoffee  is  te- 
nant in  deed  to  him,  and  he  may  avow  upon  him,  and  there  is  no 
priority  between  the  lord  and  the  iffue,  the  gift  being  made  bj 
another,  and  not  by  the  lord.     Contra  Co.  Litt.  76.  b.  ] 

[10.  The  heir  of  the  feoffee  of  tenant  in  tail  fhall  not  be  in 
ward  to  the  donor,  byt  to  the  Iqra  paramotfnt ;  becaufe  he  is  tenant 
in  deed  to  him.    Co.  Litt.  77.  Contra  48  E.  3.  3.  8.  b.  ] 

1 1.  All  lands  in  gavelkind  are  held  in  focage^  and  not  in  chivalry^ 
and  therefore  the  heir  fhall  not  be  in  ward  for  thefe  lands^  Br* 
^arde,  pi.  92.  cites  9  £.  3.  &  Fitzh.  Prefcription.  63. 

IZ.  EJlatt 
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la.  Eftati  was  made  by  fine  to  A.  B.for  teim  oilife^  the  remain'^ 
itr  to  G  and  D.  his  feme  in  tailj  the  remainder  to  the  right  heirs 
of  the  barony  to  hold  of  the  chief  lord  \  the  baron  and  feme  have  ijfue 
unddie^i  and  after  the  tenant  for  life  die%\  the  lord  ihall  have  the 
ward  of  the  ilFiie ;  for  though  he  is  the  firft  in  whom  the  land 
vefted,  yet  it  vefted  in  him  bv  defcent  of  the  remainder,  and  there- 
fore he  is  no  purcbafor^  and  (o  he  Ihall  be  in  ward.  Br,  Garde,  pL 
51.  cites  24  E.  3.  33. 

13.  If  7L  mzn  leafes  for  life^  die  remainder  over  in  fee,  and  he  in  Sut'ifsi 
remainder  dies,  his  heir  within  age,  his  heir  fhall  not  be  in  ward ;  *"an  '«</« 
but  contra  if  the  tenant  for  life,  who  was  tenant   to  the  lord,  dies;  C^J^^'^l 
for  there  the  heir  has  the  remainder  and  land  by  defcent.     Quod  nverfitm, 
vide  in  the  writ  of  ejectment  of  ward  in  Old  Nat.  Brev,     Br.  and  dies. 
Garde,  pi.  113.  '^"^^^'^ 

^  r     "    o  within  ago, 

hejtjiibe  in  tuitrdin  the  lift  of  the  tenant  for  life  {  for  he  in  revgrjion  is  immediat'-  tenant*  CoHtret  0/  hi  01 
uxrcmcinder  living  the  tenint  forhfe.    Br.  Gardc^  pi.  113.  cites  Old  Nat.  Brev. 

14.  If  the  father  had  leafed  to  his  fon  for  life  and  died,  and  the  Br.  Eftatc, 
fee  had  defcended  to  him,  fo  that  the  franktenement  was  extindt,  s!c  pm-'** 
yet  he  ♦  mould  not  be   in  ward ;  becaufe  he  had  the  poffejfion  by  pigot^d 
furchaje,     Br.  Garde,  pi.  53.  cites  9  E.  4.  18.  Choke. 

15.  If  the  heir  within  age  recovers  by  writ  of  entry  fur  diffeifin,  u^r    ,q-| 
he  (hall  be  in  ward ;  for  he  is  as  if  his  anceftor  had  died  feifed,  and  L  ^  ^^J 
he  is  in  by  defcent  \  and  the  fame  law  if  the  heir  within  age  reco- 
vers by  writ  of  colinage.     Br.  Garde,  pi.  42.  cites  15  £.  4.  io« 

per  Browne. 

16.  If  the  king^s  tenant  aliens  in  fee  without  licence  and  dies,  his 
iffue  within  age,  yet  he  (haJl  not  be  in  ward  ;  becaufe  nothing  is 
defcended  to  him,     Br.  Garde,  pi.  85.  cites  26  H.  8. 

17.  A   man  made  2i  feoffment  before  the  Jlatute  of  txtcwtmg  of  \n^  \hm 
yfes  to  the  ufe  of  himfelffor  life,  the  remainder  to  tv,  in  tail,  the  /^^  ^^«» 
remainder  to  the  right  heirs  of  the  feoffor,  the  feoffor  died,  and  W,  ^^^]^^^ 
died  without  iffue,  the  right  heir  of  the  feoffor  within  age,  he  fliall  /«/.«/,  the 
be  in  ward  for  the  fee  defcended  \  for  the  ufe  of  the  fee  fimple  was  r<muindW  u 
never  put  of  the  feoffor.     Br.  Garde,  pi.  93.  cites  P.  32.  H.  8.         ^h!ir!^!ftU 

<fcwr,  the  fee  is  not  out  of  him.  IMJ.  1  .  ■■■^.^wf/vr,  where  a  man  makes  k  feoffment  in  fee ^ 
9f*9n  condition  tn  re-enfcff  bim^  and  thej^. '>^tC  gives  to  the  ft.u^'-.t  for  Ijff,  the  remainder  (/Vcr  in  tail,  the 
•revtattdsr  to  :he  ri^ht  heirs  oftheftetffor  ;  for  there  the  fee  and  the  ufe  of  it  tuas  out  of  the  feoffor ,  ail4 
thercrfore  in  fuch  cal'e  he  has  a  remainder  sund  not  a  reverfon.    Ibid. 

18.  Tenant  by  knight's  fervic?  makes  a  gift  in  tail  to  hold  of 
him  by  knight's  fervice ;  the  donee  dies,  his  heir  within  age ;  the 
donor  dies,  and  his  reverfion  defcends  i^pon  thafc  heir.  The  heir,  as 
to  the  land,  (ball  not  be  in  ward  to  the  lord  by  knight's  fervice , 
for  the  reverfion  only  was  held  of  him.     Jenk.  267.  pi.  78. 

19.  A.  feifed  of  l^ds  ^n  fee,  by  deetl  and  iine  fettled  them  upon  itw^s 
B.  his  fon   and  M,  his  wife  for  thejr  lives,  remainder /o  C  the  j"'»'^«^^^« 

Jecond fon  of  B,  in  tail,  with  divers  remainders  over.     A  dies,  B.  one  might 
and  M.  die,  by  which  the  lands  defcend  to  C.  an  infant.    J.  S.  he  ^wivd 
entitled  himfelf  as  guardian  in  focage  both  of  the  perfon  and  lands  *'*/^^^^\ 
ff  the  infant,  whom  the  defendant  detained.     Defendant  demur-,  be°m  by^* 

'   "^  red, 
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parchafe;  fed,  bccaufe  whcre  there  is  no  difcent^  there  am  be  do  wanUhipi 
becaufe  for  C.  IS  in  by  purdiafe  and  not  07  ddcent ;  for  here  is  no  mention 
£Kage^:bco  ^^c  reveriion  in  fee,  and  fo  may  be  intended  to  be  conveyed 
liave  DO  away ;  and  ihould  it  be  intended  to  continue  in  A#  after  this  fetde- 
profic,  but  oKaty  yet  it  cannot  be  thought  to  deicend  to  the  «;ffr^  becaufe 
onVtodT  ^  is  not /aid  who  was  heir-,  for  though  it  be  (aid,  that  the- father 
all  for  the  of  the  Ward  was  Ion  to  A.  yet  it  is  notfaid  fon  and  heir ;  and  of 
jvard's  that  ojpinion  was  the  whok  court  in  both  points  j  for  there  mm/l  he 
•ndfo  there  ^  ^«»^  otherwife  there  can  be  no  ward/hip^  And  no  drfcent 
seeds  no  appears  here,  it  not  bein?  £iid,  that  the  reverfion  did  deicend,  or 
Asftent.as  ^wbowas  heir  to  A.  a  Mod,  176.  HiD-  28  &2Q  Car,  au  C.B^ 
S2:^^7Qs^"'^gv- Downs. 

vard  m  ebivulry  •  for  thtt  beiDE  in  refped  of  the  temire, '  the  SMrdun  is  to  twre  profit.  &  Mod. 
Y77.  in  S.C. 


(K)   What  Per/en  (hall  be  in  Ward. 

f  I.  T  F  A.  levy  a  fine  executory  {sisfur  grant  and  render)  to  B* 
^  and  his  heirs,  and  he  grants  and  renders  this  to  A.  in  fee^ 
and  afterwards  A.  dies  before  execution^  his  heir  being  within  age,  he 
(hall  not  be  in  ward ;  becaufe  his  anceftor  was  never  tenant  to  the 
lord.    Co.  Litt.  76.  b.  ] 

[  2.  If  tenant  in  tail  difconttnue  for  lifey  and  dies^  his  heir  fliaH 

>    1*  j^l  be  in  ward  to  the  donor  for  the  privity.    4H.  6.  21.  Qucrc. 

^**'V-*^  Contra  48  £•  3.  8.  ] 

[  169  ]  [  3-  If  ^5/?r  9^^  ^fiy  before  theflatute  27  //•  8.  had  died^  his  heir 
being  withui  age,  .his  heir  would  have  beeh  in  ward,  by  the  fta- 
tute  of  4  H.  7.  and.  if  the  heir  of  the  feoffee  had  died>  his  heir  beii^ 
wijthin  age,  he  fhould  be  alfo  in  ward  by  the  common  law*  C<^ 
Litt.  76  b.  ] 

see(C)p!.  (L)  In  what  Cafes   one  fliall  be  in  Ward,  for  9 
^  Collateral  Refpcdfc. 

[  I.  T  F  there  be  lord  2nd  feme  tenant^  and  the  feme  ntaies  feoffs 
^  ment  in  fee  upon  condition,  and  afterwards  takes  tJje  lord 
to  baron^  and  they  have  iiTue  a  fan,  and  the  feme  dies,  the  Mu: 
enters  for  the  condition  broken,  the  %rd  enters  into  the  huia  tfc 
guardian  in  chivalry^  and  makes  his  executor  and  dies:  in  this 
cafe  the  executor  fhdl  have  the  ward  of  the  land,  but  not  of  the 
body;  for  in  judgment  of  law,  the  lord  had  the  ward  of  the  body 
as  rather,  and  not  as  guardian  s  for  nature  is  to  he  preferred.  CtK 
Litt.  84  b.  ] 

[  2.  A  feme  tenant  takes  an  alien  to  haron^  and  bath  ifTue,  and 
the  feme  dies  \  the  ifliie  (hall  be  in  ward,  aifd  the  &ther  (hall  not 
have  the  cuftody  of  him,  becaufe  \sx  law,  he  is  not  his  heir  apparent* 
Co.  Litt.  84  b.  1 

(M)  What 
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(M)     What  A<a  or  Thing  will  bar  a  Man  of  the 

WardL 


mv  ward ;  inafmuch  a^  I  have  accepted  him  for  mj  tenant*  Temp. 
I  £.  I.  Age  119.  adjudged^  ] 

[  %,  If  the  brJ  ttndir  the  land  t$  bit  wardy  as  of  full  age,  he 
cannot  take  him  for  his  w^d  afterwards.  Temps.  £.  i.  Age  119. 
per  Bern  ] 

3.  The  Ion,  who  was  in  ward^  W4s  a  hught  in  th  lift  9fbii  Br.GaHqi 
fatbtTy  and  yet  was  m  ward  by  die  death  of  his  father  \  for  it  feema  P^-  7^cu« 
that  the  ftatute  of  magoa  charta,  cap.  3^  f  0  ntvertbdefsy  if  tb$  ^  ^* 
beir  witbin  age  hi  made  a  knighiy  yet  the  land  Jball  remain  m  tb$ 
bandeftbe  brd  'till  beJbaUeome  te  bis  JuU  'age^  is  intended  where 
be  is  made  a  bught  within  age,  and  in  ward  after  the  death  of  tha 
anceftor,  and  not  where  be  is  made  knight  in  the  life  of  the  ancef- 
Xoti  for  dien,*  by  covin  of  the  anceftor,  he  may  be  made  kinght  in 
the  life  of  die  anceflor  to  defraud  the  lord  of  his  ward,  which  fhall 
notbefufiered.     And  fo  it  happened  in  the  cafe  of  Sir  Anthony 
Brown.  2£.  6.  and  fo  fee  a  diverfitj^  where  he  is  made  knight 
vntbin  age  in  the  life  cf  the  anceftory  tfW  where  he  is  made  knight 
tuitbin  age  after  the  death  of  the  ance/ior.    Br.  Garde,  pi.  42.  cites 
15  £,  4.  10. 


(N)  How  long  a  Man  fliall  be  in  Ward,  [/or  a  [170] 

Collateral  ReJpeSi.] 

« 

[  I.  T  F  A.  the  tenant  make  feoffment  in  fee  to  the  ufe  rf'  B,  and 
^  his  heirs,  *  till  A,  pays  looi  at  fuchadavand  place,  and 
afterwards  B.  dies,  his  heir  widiin  a2;e,  by  which  he  is  in  yrard; 
if  A.  fays  the  100 /•  at  the  day  and  place,  the  lord  fhall  lofe  th« 
ward  of  the  body  and  land,  and  fhall  be  devefted  of  it  \  for  he  can* 
not  have  a  more  abfolute  eftate  in  the  ward,  than  the  ward  hath 
in  the  land.    Ca  Litt.  76.  b.  ] 

f  2.  If  the  conufor  of  a  fine  executory  die  his  heir  being  within 
9ge ;  the  lord  (hall  have  the  ward  of  the  body  and  lana:  but  if 
die  conufee  enter,  this  fhall  be  devefled :  for  the  heir  of  the  conufor 
\j  this  fhall  lofe  the  land.     Co.  Litt.  76.  b.'] 

£3-  IftheA^r  ^the  dijfeifee  he  in  wardy  and  afterwards  the 
tttj^er  £esfeifedy  hts  beir  htinz  within  age,  by  which  he  is  in  ward 
auq,  yet  it  teems  that  this  fhaU  not  deveft  the  wardfhip  of  the  heir 
of  the  difieifee,  though,  by  the  defcent  to  the  heir  of  the  difTeifor,  he 
kecome  temnt  ti;^  the  lord.    Dub^utur.    Co.  Litt.  76  b.  1 

[4.  If 


S.  p.  Bvt 

if  fuch  heir 
\e  matU  a 
tlnkfy  mar" 

this  will 
not  dif- 
ch^rs^i  his 
trarilfhip. 

Jac  6  Rep. 

t3- 1>^  74- 
n  Sir  Drue 


[  4,  If  the  Jtmg  make  bis  ward  within  age  (after  the  deadi  of  hts 
father)  a  knight ^  this  puts  him  out  of  ward  for  his  land  and 
body  for  the  time  afterwards ;  for  by  making  him  a  knight,  die 
king  allowed  him  to  Be  of  full  age,  io  that  for  the  time  to  come, 
the  wardfhip  is  to  ceafe,  and  confeqaently  the  profits,  and  he  is  to 
have  his  live]:y  immediately ;  but  the  king  is  to  have  the  value  of 
the  marriage,  and  the  profits  before  well  received,  becaufe  they 
were  vcfted  in  the  king  before.  Hobait's  Reports,  64.  125.. 
Puckering*s  cafe:  ] 

Dlmry's  cafe.— Vid»  more  of  this,  2  Inft.  11,  12. 

5.  J.  Mw  committee  of  the  mayor  and  aldermen  of  London> 
brought  ravifhment  of  ward  of  one  W.  N.  orphan  of  London^  and 
counted  upon  the  cujlomy  and  that  the  mayor,  aldermen  and  chamber- 
bin,  ought  to  make  diipofition  of  orphans  and  of  their  goods  and  te- 
nements, \ill  their  age,  &c.  and  there  it  is  agreed,  that  diey  (hould 
have  the  infant  and  his  land  'till  his  age,  and  that  then  they  {hould 
render  an  account  thereof,  and  that  the  major  and  the  aldermzn 
Jhould  adjudge  his  age,  and  that  hejball  be  in  their  ward  *till  his  age 
he  adjured,,  though  he  be  of  the  age  of  30  years ;  and  if  the  mayor 
and  aldermen  delay  to  adjudge  his  s^e,  a  writ  JhaU  come  to  them  out 
rfthe  Chancery,  commanding  them  to  adjudge.  Br.  R^viihmentde 
Garde,  pi.  32.  cites  32  £.  3.  and  Fitzh.  Garde,  31. 


(N.  2)  Guardian*     The  feveral  Sorts. 


•  3  Rep. 
37.  b.  Rat- 
cliif  s  cafe. 


I. 


•  But  by_ 
the  12  Car* 
3>  24*  all 
Utmrti  by 
knight  fer~ 
wc«f  in 
t<tpite  and 
jocttge  in 


I  N  the  law  of  England  there  are  three  forts  of  guardianfiiip^ 
•*■   viz.  by  common  law,  hy Jlatute,  and  by  ctiftom.  By  the  com- 
mon law  there  are  *  four  forts  of  guardians,  viz. 

ift.  Guardian  in* chivalry.  Co.   Litt.  88.  b. At  common 

law,  if  tenant  by  knight  fervice  died,  his  heir  male  being  under  12 
years  of  age,  the  lord  {hould  have  the  land  held  of  him  Uill  twenty^ 
one,  and  likewife  the  marriage  of  him,  if  unmarried  at  the  death  of 
his  anceftor ;  If  an  heir  female  and  under  fourteen  and  unmarried^ 
then  he  had  the  *  wardfhip  of  the  land  ^ till fixteen,  to  tender  conve- 
cap^e,(tog«~  nable  marriage  to  her  without  difparagement.     Co.  J{-iitt.  74.  b, 

tb<r  with  fl//   -  -    «    o     *  ^Jr  *        «?  t-r 

.barp>  inci.     75'  »'  S-    IO3. 

dint  thereto^  as  homagty  Ifjeiyy  pritKtr  feijin^tva}  (ip;i[>y  ^cj  are  taken  away  nxd  are  turned  into  free  ami 
eommon  fo:ave.  This  fort  of  giurdianlhip  was  a  foiT  of  dominion  of  mailers  over  fervants  and 
▼aflals,  anu  was  introduced  among  xXi&gotbick  nations  to  breed  them  to  arms;  but,  being  a  grcae 
burthen  upon  the  people,  is  fallen  now  with  the  tenures.  Pafch  8  Geo.  i.  G.  Equ.  R.  172.  E, 
of  Shaftfbury  v.  Shaftfbury. — The  taking  away  the  tenures  and  diffolution  of  the  court  of  v^'arUs^ 
was  attempted  in  parliament,  xS  Jac.  but  without  effect.  4  Inf^.  202. 

♦[171] 

•  The  fa.  2dly.  Guardian  by  *  nature^  as  Ae  Either  is  of  his  eldeft  Ton. 
thcrhasthe  Co.  Litt.  88.  b. *7/7/he  comes  to  the  age  of  twenty-one  years^ 

^s  eMeft  ^"^  *^^  »s  w^*  ^^^P^^  ^^  *«  xuftody  of  the  body  only.  Per  Holt 
ion  jure        Ch.  J.  Trin.  8  Will.  3.  Carth.  386.    The  King  v.  Thorpe. 

mtntr^.        But  not  of  his  yw«r^  children.    The  true  reafon  of  which  is,  that  • 
iiiU.  34  * 


by  oor  law  they  cannot  inherit  any  thing  from  hitn.   Ibid.  — ■■  BUz.  3 
5  Mod.  224.  S.  C.  «^P:„3^;^ 

xafe.*— >Of  his  btir  a^par^nu  lAlC.  S.  1 14...— .Which  words  include  the  daughtar  fo  long  as  ilie 
continues  heir  apparent*  Co.  Litt.  84.  a.— —Br.  Gard.  pi.  6. — ^-RefoWed  2  And.  207.  Goi^e's 
cafe.         But  not   aficr  tht  iirib  tf  a  Joh%   for  then  he  is  heir  apparent  and  not  the  daughter* 

Pafch.  40  &41  £liE.  in  the  court  of  wards.  6  Rep.  22.  S.  C. Nor  does  it  extend  to  anf 

i9ilattrM  heir ;  for  though  trcfpafs  or  raviihment  of  ward  lay  for  any  anceftor,  male  or  female, 
againft  a  ilranger  who  tortioufly  takes  away  an  heir  apparent,  ^whether  male  or  female*  and 
of  what  age  ibever  the  beir  be)  yet  none  but  the  father  could  maintain  it  againfl  the  guardian  m 
chivalry,  viz.  the  lord  of  whom  the  land  is  held  in  chivalry.  Co.  Lict.  84.  a.  3  Rep*  2%^  b^ 
RatdifPs  cafe  ■  So  if  the  father  was  tenant  by  knight  fervice  of  lands  in  6otoMgb  engljhj  he 
Ihould  not  have  the  cuftody  of  his  youngeft  fon,  becaufe  it  was  pufllble  he  might  have  a  yuunger- 
Arg-  3  Rep.  38.  Ratcliffs  cafe— Per  Coke.  Arg.  Mo.  739.  Gorge's  cafe.  6  Rep.  zi.  a. 
S.  C.  'And  none  can  be  faid  to  be  heir  in  borough  engliih  to  his  father  fo  long  as  his  iather 
lives ;  per  Jones  and  Croke,  J.  Hill.  9  Car.  Cro.  C.  4x2.  Rcve  v.  Malller.'^^o  if  the  father  be  aa 
a&tay  or  attedntedy  h«  Ihall  not  have  the  cuilody  of  his  fon,  becaufe  in  the  eye  of  the  law,  he 
is  not  his  heir  apparent.  Co.  Litt.  84.  K-^Eiit  ct^^s  fitvf>iHquui,  vix»  parens  hgitimui  vti  ha/latduu 
Fleta.  lib.  i.  cap.  9  S.  6.— The  father  of  a  ^r4/2.ir/ child,  to  whom  the  mother  left  a  good  eftate* 
was  on  application  to  the  court,  appointed  gnardian,  preferable  lo  others  of  the  mother's  rela- 
tions. Mich.  II  Geo.  9  Mod.  116.  Ord  v.  BLackew— The  motbir  might  have  the  cuftody  of  her 
fon  or  daughter  heir  apparent  again/i  a  deforctor^  but  not  ag^iiift  a  guardian  in  chivalry,  as  the 
father  ihould.  F.N.  B.  143.  (Gj  in  Notls.  at  (c)  cites ^  £.4.  53.  and  3  Rep.  38.  b.  Ratdiff s 
cafe.^— Co.  Litt.  84.  b. 

If  a  pel  fan  had  a  double  title  to  the  cuftody  of  his  fon,  the  one  as  lord  the  other  as  father; 
yet  in  judgment  of  law,  he  ihould  have  it  as  father ;  for  that  title  was  immediately  veiled  in  him. 
iy  the  binhof  a  fon,  and)  being  in  rcfpecl  of  nature,  was  prior  to  any  wardjhip  m  rejjfe^  '/.^'ory* 
and  is  infeparabie  from  his  perfon,  and  therefore  cannot  be  waived  m  order  to  claim  the  cuftodf 
by  the  other  title  of  lord.   Co.  Litt.  84.  b.  3  Rep.  39. 

3dly,  Guardian  in  *  focage  is  where  tenant  in  focage  dies,  his  *  Vid.  (0) 
iffue,  whether  male  or  femsde,  (or  if  no  iffue,  his  brother  Or  coufin) 
being  under  the  age  of  fourteen ;  the  next  of  the  bloody  to  whom  the 
inheritanC'i  cannot  defcendy  fhall  have  the  wardfhip  o^  the  land  and 
body,  *////  the  age  of  fourteen  years.     Co.  Litt.  87.  b.  S,  iij, 

4thly,  Guardian  by  *  nurture.    Co.  Litt.  88.  b. — —Such  guar-  Br.  Gar- 
dian  may  be,  though  no  land  defcends,  whereas  guardian,  in  focage  <^5'"-P^  ^9* 
muft  be  where  land  in  focage  deicends.     And  fuch  guardian  hath  J-!l»Nonc 
nothing  but  the  governance  of  the   child.     Br.  Gard.  pi.  70.  cites  can  be 

8  E.  4.  7.  ZXiZTAizn 

^    '  by  nurture 

but  aty^  father  or  mo'.htr.  But  fuch  guardian  may  deliver  the  infnnt  to  another  for  education,  and 
take  him  back  when  he  pleafcs.  And  though  he  grants  over  the  ward,  yet  he  may  retake  litm  ; 
per  4  J.  But  per  1  J.  the  grant  is  good  againft  the  guardian  ;  yet  the  infant  may  choofe  whether 
he  wiU  ilay  with  the  grantee.    Br.  Gard.  pi.  70.  cites  8  E.  4.  7.  This  guardianlbip  c«>n- 

tiaues  'till  the  age  of  difcretion,  viz.  i^years,  whether  the  infant  be  male  or  female.  Ibid. 

2.  By  the  ftatute  ♦4^5  Ph,  M,  a  guardianftiip  is  appointed  of  X  It  was 
female  children^  in  two  manners ;  either  of  the  %  father  or  mother  t^jf^t^jhefe 
without  aflignation,  or  of  any  other  to  whonv  the  father  (hall  appoint  words  /:»- 
the  cuftody,  either  by  laft  will,  or  by  any  aft  in  his  life  time.     Co.  t^r  and  tm- 
Lict.  88.  bf  t'^^ 

father  or  mother  after  the  death  of  the  father,  which  is  well  expounded  by  the  claufe  fubfequenC. 
3  Rep.  59.  a.  Hill.  34  Eliz.  B.  R*  in  Ratcliffs  cafe. 

3.  By  the  cuftom  of  the  city  of  London^  the  mayor  and  alder-  ("  172  1 
men  of  the  city  have  the  cuftody  of  orphans,  and  their  committee  \^  jn  otiier 
ihall  have  ravimment  of  ward.    4  Inft.  248.  dries  and 

boroughs.    Co.  Litt.  S8.b) 


(N.  3)  jn» 
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{N.  3)  ^io  may  be  affpmted  Guardian,  and  by 
wJbom,  and  wJbat  ihaJI  be  an  Appointment  within 
12  Car.  z.  cap.  24. 

flsm'of  rilii  '•   I3t  &r.  2.  p  N  A  C  T  S  that  where  an)  perfin  bothy  9r 

lattice  \s  7o  ^^P*  24*  5.  8.      ^  >&?//  i&ovf  im;  Mid  or  children  under  the  age 

fn9Ueg$  tkt  eftwentf'^m years  and  not  fmaried  at  the  time  rf  bis  deaths  it  fiall 

J^^  oe  law/jdfer  the  *  father  efjuch  child  or  children j  whether  bom  at 

221^00  '^'  ^^  ^^  ^^^^  oftbefatbery  or  at  any  time  in  ventre  fa  mercy  or 

*  right  to  wboiber  tbefaibor  be  f  within  the  age  of  twenty-one  or  offuU  e^tX 

^ppmnc  the  fey  Jeed  executed  in  bis  life  tinuy  or  by  wiB  in  writing  m  the  fre» 

f^i^  ^  finca  rftwo  or  more  wkneffisy  infuch  taamury  and  from  time  to  time 

kaUmoa  ^  bt  JhUl  think  fity  to\  Sfyidk  rftbe  tuJUdy  and  tuition  fffucb  child 

^^ef  ercbildreny  'till  die  age  c5F*»  twenty-one  yearsy  or  ft  any.Jeffcr 

^sZ^  time,  to  any  ferfon  in  poffeJSon  or  remaindery  other  than  %  J  popifi 

in  fbcage  s  TecufanU. 

per  Vaug.  S.  10.  Providtd  that  this  aRfhaU  net  extend  to  aber  or  prejudice 

iTlVkL  ^^  fufiom  of  the  city  of  London,  or  of  any  other  city  or  town  cor- 

16  Car.  %^  poratcy  or  ^  the  town  ^Berwick  upon  Tweedy  concerning  orphansi 

C..B.  or  to  difcharge  any  apprentice  from  hts  apprenticejbip* 

Vaugh*  X7Q* 

in  cafe  of  Bedel  ▼.  ConftaMe.«"*The  word*  of  the  ^61  authorize  only  the  father  to  appoint  aguar- 
diaoy  and  therefore  though  the  wnthcr  has  the  fame  concern  for  her  heir  as  the  father,  yet  (he 
cannot  by  the  a^  name  a  guardlin.  Ibid.— And  as  by  the  words  of  che<ftatute,  the  fattier  only 
can  appoint  a  guardian)  fo  the  gunrjiam  appointed  by  him  amnoi  ^p»Mt  amtitr  piarSan  ;  for  It  n 
aperfonal  truil  audocCafltgnaDle,  any  more  than  ^  guardiattfiup  in  focage.  Befides  the  faiher 
is  retrained  from  giving  it  to  a  papift,  but  if  transfenahle  by  him  whom  the  father  appoints* 
it  may  come  to  a  papift,  agaioft  the  meaning  of  the  a£t.  Vaugh.  179,  iSo. — Trin.  9  Geo.  ia 
Cano.  9  Mod*  44.  Reynolds  v.  Lady  Tenham.^— cites  Duke  of  Beauford's  cife.*-Mich.  a^'Car.  i> 
a  Ch.  cafes  t^y»  Fofter  v.  Oeaifon.— ^  Guardian  in  focage  granted  tiie  wardibip  to  a  firaogeo 
and  that  grant  awarded  good.  F.  N.  B.  143.  (P.) 

At  common  law  Uforg  the  ad,  the  father ,  tenant  in  focage,  cwld  mat  difpofe  of  the  cnftody  of 
his  heir ;  for  the  law  gave  it  to  the  next  of , kin,  to  whom  the  land  could  not  defcend,  and  the  tither 
Juul  not  fuch  an  intereftin  it  as  to  grant  it  over,  but  it  was  infeparably  annexed  to  his  perfon. 
Per  Vaughan  Ch.  J.' Vau^.  178,  i8o.~ -cites  Ld.  Bray's  cafe.— —At  common  law  the  father 
conid  not  appoint  a  guardian,  whether  tenant  in  chivalry  or  in  focage.  Pafch.  8  Geo*  i.  G.  £qu* 
K«i76*  £.  of  Shaftsrbury  v.  Shaftlbury. 

'I'  By  this  ftatute,  tenaat  m  foemp^  tmtUr  <if  <,  may  grant  the  cuAody  of  his  beir^  but  he  caami 
Jemife  or  devife  his  laad  in  trufifir  bim  directly  ;  for  then  the  land  would  (as  in  other  cafes  of  leafes 
for  yearv)  go  to.  tlie  reprefentalive  of  the  father's  nominee,  and  coniequentljr  the  truft  follow 
Che  land.  But  yet  he  may  do  it  obliquely ;  for  by  affointitig  the  cuJioJy,  the  laitdfoUawi  as  an 
Ueident  given  by  the  law  to  attend  it,  not  as  an  intereft  devifed  or  demifed  by  the  party,  jis  where 
there  is  load  iekngiiig  to  em  ^fficoy  it  (hall  pafs  as  incident  by  grant  of  the  oflBipc  without  lirery, 
iMcaufe  the  office  is  the  principal,  and  the.  land  but  pertaining  to  it ;  per  Vaughan  Ch.  J.  Vaugh. 
178*  in  caie  of  Bedel  v.  ConfUble. 

X  A  guardianihip  was  given  by  the  infant's  father  to  J,  S»  by  dud  and  to  the  mother  iy  vhU» 
The  Willis  a  revocation  of  the  deed.  Mich.  29  Car.  a.  Fin.  Rep.  323.  £.  of  Sbaftfbury  &aU 
V.  Lady  Hannam.  The  f/Mtitual  court  eamot^iwe  a  will  concerning  the  guardianihip  of  a  child, 
being  a  thing  cooufable  here,  and  to  be  judged  whether  it  be  devifed  purfuant  to  the  ftaiute, 
and  a  prohibition  was  granted.    Pafictb  24  Car.  2.  B.  R.  Vent.  207.  Lady  Chester's  cafe. 

H  A  man  faid  on  his  death  bed  that  he  exfr&ed  his  f^ahcr  would  take  care  to  fee  his,  fmeanbg 
the  dying  man's)  cbiid eAteated  a  prottfidnt,  Tnis  was  held  a  good  appointment  to  make  tho  gran^ 
father  guardian.  In  Dom*  Pro.  i.  Trin.  9  Geo.  9  Mod.  .41.  JLady  Tenham's  cafe.  If  the  father 
4evifes  his  i^i  to  y.  $•  dtriig  the  minority  of  his  [on  and  heir,  in  trufi  for  him,  tmdfor  his  mnintenaace 
and  education,  '////  he  be  of  age,  this  is  no  devife  of  the  cuftody  within  this  ftatute;  per  Vaughan 
Ch.  J.  Vaugh.  184.  in  cafe  of  Bedel  v.  Conftable.  And  as  a  leafe  devifed  fliall  not  operate 
into  a  cuftody,  fo  the  cujlody  devifed  ihall  not  tferatt  into  etioefu    Ibid. 
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*  *  The  goarilanlkip  «r  tummi  Uio,  hdkm  the  ilaiate,  w«s  on]|^  m  the  aj^e  of  14^  Va«gb. 
179.— Co.  Lkc.89.  a.—-— By  cullom  of  Kent  oow»  anU  by  the  old  comnaoo  law>  it  was  'tajl 
15.   Robmfon  of  Gav.  i85< 

*)>  "f  If  one  devifes  the  cuftody  of  his  heir  a|yparent  to  J.  S.  and  no  tnm  is  mmtioned,  yet  it  x/  # 
j%W  <(^>/«  of  the  cuftody  witiiia  the  a^,  if  the  btir  be  undir  foturtetn  at  the  death  of  the  father. 
Becaufe  by  the  devife,  the  modos  habendi  cuilodiam  is  changed  only  as  to  the  perfoii,  and  left 
*  the  fame  as  to  the  time,  hut  if  the  heir  be  abcve  fourtetny  tlien  the  devife  is  void  for  the  uncetm 
Sanity.  For  the  aA  did  not  intend  every  heir  (hould  be  in  ci^lody  'till  twenty-one,  but  fo  long 
«s  ibe  fathdr  appoints  not  exceeding  that  time,  and  if  he  appoints  no  timey  thece  is  no  cuftody 
tievifedi  for  if  the  father  might  intend  as  well  any  time  under  that,  there  is  no  reafou  to  iayi  hv 
only  intended  that ;  per  Vaugb.  Ch.  J.   Vaugh.  1S4,  i8c.  in  cafe  of  Bedel  v.  Conftable. 

XX  The  guardiao  appointed  was  ju^cfied  to  be  a  paplfif  and  to  Intend  the  removing  the  infant 
out  of  the  kingdom.  It  was  therefore  decreed,  that  the  infant  (hould  continue  with  her  'till 
iticii  a'time ;  by  which  time  ihe  was  Co  produce  a  certificate  of  Iter  having  received  the  facra* 
nenCy  and  to  enter  into  a  rengmTeanct  of  1000  L  not  willingly  tu  permit  the  infant  to  beftt^ 
beyond fia,  nof  to  be  marritd  withQ^t  leave  of  the  court,  and  then  to  be  prote^ed.  Mich,  a^ 
Car.  z.  Fio.  R.  3^3.  £.  of  SbafUbury  U  al.  v.  Hannaro. 

Where  the  law  appoints  who  ihall  ly  trufted,  as  in  the  (tytriXguiirdiaHjhips  at  comnim  lav,  tb/$ 
tmft  eanffct  be  nfujedi  ha  where  the  party  names  the  truftec,  zs  widir  ihejlattaef  it  may  be  re. 
ittfod ;  per  Vaughan  Ch.  J.   Vaugh.  \%u  Bedel  y«  Conilable.  ^1 


Im] 


(N.  4.)    Guardian.     Who  ihall  be  upon  the  Death, 

6cc.'of  ihejbrmer. 

X.  1  F  tenafft  of  a  hljbop  diesy  his  heir  within  age^  and  the  hijh^ 

-*  dies  bifore  feifure^  the  fuccejfor  may  feife  him^  and  after  have 

writ  of  ravimment  of  ward  of  him,  if  any  talces  him.     And  it  wa$ 

Cud  by  fon^  that  the  fucceflbr  may  have  writ  of  ward  of  him ; 

quod  quxre.   Br.  Ravifhment  de  Gard,  pi.  7.  cites  2  H.  4.  19. 

2.  Where  the  king  is  poffeffed  of  land  in  ward,  and  dits^  it  /halt 
defcend  to  the  new  king^  and  not  to  the  executor,  Br.  Livery,  pi. 
ID.  Cites  7  H.  4.  41. 

3.  Ravifliment  of  ward  was  brought  by  executors,  where  the 
tejfater  was  fojfejfedi  and  the  defendant  raviOied  him.  The  defen^ 
dant  faidy  that  be  held  in  ficage^  and  not  in  chivalry,  and  he 
took  him  for  caufe  of  nurture^  and  it  was  found  for  the  plaintifF,  to 
the  damage  of  200  /.  It  was  debated  whether  the  heir  fliall  have 
the  ward  or  the  executors ;  for  the  ftatute  of  IVeJlmin/ier  2,  35. 
which  gives  the  writ  of  ravifoment  of  wardj  ena&s  that  if  ths 
plaintiff  die  before  the  plea  determined^  if  the  right  belong  to  him  bj 
riafonofhis  proper  fee^  the  pleajhallbe  refummoned  at  the  fuit  of  the 
heir  of  the  plaintiffs  and  the  plea  Jhall  pafs  in  due  order.  But  the 
tefiator  took  adion,  therefore  no  refummons  can  be  fued,  where- 
fore it  was  awarded  that  the  parties  fhould  recover  their  damages,  &c. 
and  Hill  (aid,  that  the  makers  of  the  ftatute  were  not  apprized 
in  the  law.  The  reafon  feems  to  be,  becaufe  a  ward  is  a  chattel^ 
and  appertains  to  the  executors.  And  ravifliment  of  ward  lies 
without  a£fual  Jeifin  of  the  heir;  for  it  is  tranfitory,  &C  Br. 
RaviOimentde  Garde,  pi.  12.  cites  11  H.  4.  54. 

4.  But  it  is  faid  elfewhere,  that  the  heir  never  Jhall  have  the 
"UHird fallen  in  the  time  of  the  ancejlor^  unlefs  the  ancejior  took  a  writ 
rf right  of  ward  in  bis  life  \  for  this  is  a  real  a6Hon,  which  may 
oelcendi  and  the  anceftor  was  out  of  pofTciSoQ.  Br.  Ravifliment 
4c  Gard^  pi.  12.  cites  1 1  H.  4.  54. 

3  5*  O" 
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i  Wms^s  5*  On  the  death  of  guardian  in*  focage^  his  ixtcvtort  (hall  not 
Kep  121.  have  the  guadianihrp.  Mich.  7  &  8  £liz.  B.  R.  PI.  C.  203.  b» 
Commit'    Ofbomv.  Garden  and  Joye. 

fioners.  Hill  1722.  in  cafe  pf  Eyre  v.  Lady  Shaft fbury.-^—*  So  of  guardianfhip  by  nature^  'fC 
being  infeparable  from  the  perfon.  Hill.  54  Eliz.  3  Rep.  39.'  a.  RatctilTs  cafe.— ^-Mich.  7  Jac 
B.  R.  Cro.  J.  99.  Shoplane  v.  RoyOlen  '         a  luft.  260.  Co.  Litt.  90.  a.— ^It  deter- 

inines  with  the  dearh  of  the  guardian,  there  being  an  implied  cmStionf  viz.  if  be  livefi  hn^.  It  is 
not  in  it's  nature  teftamentaryy  as  it  cnnnoc  pay  debts  or  legacies,  nor  is  accoiiutable  for  to  the 
ordinary,  as  inteftates  goods  are.  And  though  it  is  an  inttrejiy  it  h  joined  tvitb  bis  truftfor  bis  ward^ 
and  not  fw  bimfelfi  which  it  nnull  he  in  order  to  be  transferrable,  or  go  to  executors.  And  if  tranf- 
miffible  to  executors  or  adminillrators,  it  may  by  tbi>  means  come  to  a  papifi,  againft  the  meaning  of 
the  (hitute  12  Car.  2j»  24.  which  prohibits  the  father  from  giving  it  to  liich  a  one ;  per  Vaughan 
Ch.  J.  Trin.  ]6Car.  2.  C.  B.  Vaugh.  i8o,  &c.  Bedel  v.  Conftable.-  I^or  can  it  be  fofattd 
by  outlawry  or  attainder.    Co.  Liit.  84.  b.— Br.  Gard.  •  {A.  6.— For  it  is  annexed  to  the 

•  perfon.    Trin.  i  Jac.  C.  B.  Ow.  115.  Shopland  v.  Radlen. 3  Rep.  39.— And  the  guar- 

.^ian  has  it  not  to  his  own  ufe,  but  to  the  ufe  of  the  heir.  Co.  Litt.  88.  b.  Who  by 
this  means  (hould  lofe  the  account.  Cro.  J*  99.-*— And  the  wardfhip  is  in  refpedt  of  the 
prefumed  maural  affeffion,  which  will  not  bold  in  the  cafe  of  the  king  or  an  executor.  PI.  C. 
293.  b.  iQfi  Yrt  if  the  father  be  attainted,  he  ihall  not  have  the  cuitody  of  his  foo.   Co. 

Litt.  84.  b. 

^[174] 

S.P.  Trin.  6.  A.  furrendered  to  the  lord,  to  the  intent  that  the  lord  fhould 
J?  l^^f>       grant  back  again  to  him  for  life,  remainder  to  his  wife  *tiU  his  fon 

Hob.  a8<.     ^  ^  •iir'Mi-'  •«•' 

Where  the  ^^''^  ^^  twenty-one^  remamder  to  the  Ion  m  tail,  the  remainder  to 
keeping  wife  for  life,  remainder  over.  Before  the  grant  was  made  A.  died} 
and  eduw-  xj^^^  the  lord  granted  as  above.  Afterwards  the  feme  took  baron 
inf!mt  wJ  ^^^  ^'^^  intejiate.  The  baron  kept  poflefiion*  The  lord  granted 
Itkewife  the  lands  during  the  nonage  to  the  adminiftrator  of  the  wife,  who 
given  to  the  entered  upon  the  baron ;  but  his  entry  was  adjudged  unlawfid ; 
nlccoiSt**  for  the  wife's  intereft,  being  a  terni^  by  the  death  of  the  wife  vefied 
held  in  the  baron  by  the  law  of  the  land,  unlefs  a  particular  cuilom  be 

clearly,  that  pleaded  to  the  contrary.  But  otherwife  it  would  have  been,  if  the 
tenn  gw*n  ^'j?  had  been  only  2l  guardian  or  prochein  amy  of  the  land.  Hill, 
to  her  own   8  Eliz.  Dy.  25 1,  a.  pi.  90.  Anon. 

i3fe».  it  ac- 
crues to  the  hufband.  And  the  keeping  and  tJucation  of  the  infant  is  m^t  •fjucb  particular  ^rrvii^i 
but  it  may  be  performed  eifedtally  by  unotber.  Balder  V.  Biackbome.— — Htttt.  36.  S.  C— • 
Brownl.  79.  S.C.  .If  a  woman  guardian  in  focage  takes  hufband,  the  bajbund  fhall  nu  be 
l^uardiaa  in  focage  ifter  the  de.ttb  of  toe  ivif\  Mich.  30  &  31  Eliz.  Ow.  45.  Willis  v.  Whitewood. 
—PI.  C.  194  a.  ■      ■  Becavfc  the  wife  had  the  guaixlianfliip  en  outer  di^ty  in  right  of  the  heir. 

Co.  Litt.  89.  a.  ■  F.  N.  B.  142.  (I)  Contra;  for  it  ii  a  chattel  vtjlcd in  bim. 

Bcni.  82.  7.  The  lord  Bray  granted  the  cujlody,  rule,  order,  government 
^' s  ^— '  ^"^  marriage  of  his  fon  and  heir  apparent  to  A,  B.  C  and  D.  and 
•S.c.  alfo  levied  a  fine  of  certain  lands,  to  hold  to  them,  and  the  furoi- 
cited  Poph.  'oor  of  them  and  their  affigns,  ^till  his  age  of  twenty-one^  fr  the 
204.  Lat.  maintenance  of  him,  and  mch  wife  as  he  fhould  marrj'  by  their 
two  per-  appointment,  remainder  to  his  faid  fon,  &c.  J.  died  before  the  ap- 
rons are  ,  pointment  of  any  marriage,  and  it  was  held  by  three  judges,  that 
^'^^d^ans  ^^^^  ^^"^^  ^^  *  '^^  furvivorjhip ;  and  that  J  by  the  death  of  A. 
by^virtue  ^^  authority,  of  the  reft  was  determined.  But  two  judges  contra^ 
of  the  held  that  an  intereft  pafled  to  them,  which  therefore  furvived. 

^'^''''n  ^^^*^-  ^  ^  3  ^^^^-  -^y-  ^^9-  ^^^^  ^^^y'^  ^^^- 

^  M.  and  one  of  them  dies,  it  will  not  furvive,  it  being  a  naktd  authority,  to  a  fpecial  purpofe* 
viz.  to  tnake  the  ravifher  crinr.io^il.  But  a  tefLimentary  guardian  under  12  Car.  z.  24.  has  not 
a  naked  authorityi  but,  jbeing  mode  after  the  manner  of  a  guardian  in  focage,  bos  au  intereik» 

wUicb» 
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whicl^  thoushit  be. neither  affignable  nor  tnnsferrable»  is  yet  fiich  an  iotereft  xs  (hall  f  funrive. 
C.  £qtt.R.  i?6»  177.  P«fch.  8  Geo,  £.  of  ShaftXbury  v.  Shafcfbury.'— -And,  were  it  an  audw- 
rity  unly,  it  inuft  be  conftmed  joint  wtdjgvtra/,  elfe  the  more  guardians  are  appointed  for 
the  fecuhtj  of  an  infant,  ttitt  lefs  fecnre  he  wonld  be ;  bec»iife  upon  the  death  of  any  one  oC 
them  the  {uardianihip  would  be  at  an  end.  Ibid.  17^.^-— The  caiie  of  a  guardian  is  compared 
to  t'ut  of  an  executor,  which  is  not  affignable,'  but  yet  furvives;  pep  Lords  Commiilioners. 
i  W\v§'i  Rep.  121.  cites  Vauj^h.  iiS.  Gardiner  v.  Sheldon.-  ■  And  thc<ttgh  a  guardian  be  not 
n  all  refpeits  to  be  coinpared  to  ttn  exttutvr^  in  regard  the  latter  may  continue  his  executoHbip  by 
appoiming  an  executor  by  his  will,  yet  the  cafe  of  a  guantian/bip  deviftd  to  two  isjirif^fy  /iketbt 
taji  <f  .im  otLfdaifiratidii gr^mted  to /«;o,  ^efpecially  where  the  d:Sti  utm^^rtt  to  m  much  as  the  ajfitt  \) 
for  in  that  ca/e,  as  well  ^  in  the  cafe  of  two  guardians,  an  adroiniftrator  cannot  aflign  his  admi* 
fiiftratorfhtp.  It  will  not  go  to  his  executors  or  adminiilrators,  but  to  the  furviving  adminiilrator. 
Such  adminiftrator  is  accountable  to  ihe.  creditor  for  every  thing  as  mocb  as  the  guardian  it 
to  the  infant,  and  he  can  make  no  profit.    Ibid,  izr,  tat« 

X  This  cafe  is  upon  the  daufe  of  the  ftatnte  of  4  «e  5  Ph.  &  M.  S.  *^  That  whoever  marries 
^  adamfel  unmarried/  and  under  fixteen,  out  of  the  aiftody  of  'he  father  or  mother,  or  fuch 
**  to  whom  the  father  in  his  life  time,  or  by  liis  will,  or  by  any  aA  in  his  life-time,  hat 
"  appointed  t'<e  farooi  (hall  fuffer  x  years  tmprifonment,  or  be  fined  as  the  court  (hall  appoint." 
So  that  by  that  aft,  as  to  this  fpeciad  purpofe,  the  father  might  by  will  or  deed  appoint  th« 
coAody  of  his  daughter,  but  fuch  appointee  had  not  the  lilce  intei-ed  as  a  guardiaoi  but  only  a 
bare  aothority.  Hill.  lytz.  2  Wms's  Rep.  lai,  125.  per  Lords  Commiflioners.**f  1  Wms'a 
Rep.  icy.  S.  C.  and  P.  For  per  Ld.  Macclesfield,  e<tch  ef'thcm  feemsto  be  a  compleat  gusr* 
Eyre  v.  Countefs  of  Shaftibury.— S.  P.  per  Lords  Conmiffioners.    Ibid,  iiu 


(N.  5)  What  the  Infant  may  do  without  a  Guardian.  [  iji^  ] 

2*  /^N£  cannot  anfvrer  for  an  in£uit  as  guardian  in  chancery  Ever  fine* 

^^  or  any  other  court  unlels  affigned  guardian  by  the  court;  theftatut« 

therefore  in  order  to  fuc  an  iiAnt,  one  muft  move  the  court  to  J^L^J^;  *' 

aCgn  him  a  guardian.      But  an  in£uit  may  fue  hy  prochein  amy^  mon  rub  it 

duHigh  his  prochein  amy  cannot  anfiver  for  bum.   Per  Roll  Ch.  J.  held,  that 

Mh.  1653.  B.  R.  Sti.  369.  Anon.  2?.!" £i' 

by  prochein  amy^  and  defend  by  guardiflh.    s  Itift.  26  c* 

2«  In  an  *  appeal  of  murder  there  needs  no  guardian  *tiU  the  *V^  Hi- 
wit  Is  retumaHe;  for  'till  then,  there  is  no  body  in  law,  whofe  ^^^^^ 
writ  it  is  but  the  in£uit,  and  any  body  may  fue  out  the  writ  ^r  him,  of  murder. 
as  well  as  enter  upon  a  dtiTeiforfor  him;  and  the  ufe  of  a  guardian  itmnft  be 
h  to  purfue  it  when  it  is  before  the  court.    12  Mod.  3749*^75*  ^^^ 
Pafidu  la  W.  3.  in  cafe  of  Stout  v.  Towkr.  cSdeo,^* 

(N,  6)  Affigned  or  appointed  by  the  Court.    Wh9 

may  be»  and  in  what  Cafes. 

I*  ^  H  E  king  by  Uturs  patent  may  make  a  gemral  guetrSan 
^  fer  an  iiwuit,  to  anfwer  for  him  in  all  amons,  or  tw$  cr 
^^vr  guardians  jointly  or  fetrendly,  vr  he  may  mnt  that  Aoji 
tuarJ&ns  may  make  other  guardians  jointly  or  feverally,  to  fue 
or  defend  in  aUaaions.  F.N.  B.  27.  (L.) 

2.  An  infant  was  admitted  by  guardian  to  fue  account  anting  An  infant 
nardUrn  injocage  for  the  profits  received  after  his  age  of  fourteen,  bnraghther 
Cm.  J.  2 19.  Hill.  6  Jac.  B.  R.  Anon.  JlliX  t. 

ftf  k^ftAer  frvm  €9mmi^  nuefU,  And  the  court  held,  that  io  foeh  «  cale  e»7/c^  mtshC 
bicoBie  goarltan  to  an  inAuu  agamft  the  fttber*  Mch..  1657:  in  Scastt..  Hard*  96.  (otMn»T.. 
IU>berts^-Sr.  Garden.  pL  t.  ^^ 
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3.  The  court  will  not  admit  any  oiie  as  guardian,  but  Tuch  as 
fhal)  be  refpmJihU  to  the  infiint  for  any  lofs  he  may  fufFer  by  his 
mif-pleading.  Mich.  6  Car.  B.R.  Cro.  C.  307.  E.  of  Newport  v. 
Mildmay. — Br.  Garden,  pi.  15. 

•  Hut  if  a  4^  The  D.  of  Ormond,  being  appointed  guardian  was  attainUdj 
P^r'""  *P'  and  fo  becoming  incapable,  another  was  appoif{Udhy  aU  of  parlla-' 
guardian  ment^  it  not  being  to  be  done  by  any  ♦other  power  j  per  Cur. 
according  Trin.  9  Geo,  in  Cane.  9  Mod.  42.  in  cafe  of' Reynolds  v.  Lady 
to  the  fta-     Teynham. — cites  it  as  the  Duke  of  Bcaufort*s  cafe. 

%.  24.  (as  in  the  cafe  before  t.ie  Duke  of  Ormond  was,)  Seij  or  rrfufe^  lot^kc  the  guardianihip 
upon  him*  ibe  Lord  Chancellor  may  appouit  a  guardian.  Hill.  1699.'  Abr.  Kq.  Cafe  260.  Loyd* 
V.  Carew. 

•  Th-  cwtrt        ^.  A   guardian  may  be   made  by  writ  out  of  chancery ;    per 

tZs)^^^^  Doderidge  J.  Palm.  252 cites  9  E.  4.  34;  b. Either  one 

refieato     tfr  wwir  guardians  jointly ;  per  Somers  Ch.  3  Chanc.  Cafes,    136. 

infants  and    Hill.  9  W.  3,  in  cafe  of  ♦  Bertie  v.  FalkJand. 
idcots 

were  taken  out  of  the  court  of  chancery,  and  transferred  \\\  fomc  meafm-e  to  t' at ;  but  by  the 
dilTolutton  of  that  court  return  H  to  cbanceiy  again.  3  Ch.  Cafes,  136.  S.  C. — S.  C.  ci red  Hill  12 
Geo.  2.  BR.  in  cafe  of  the  King  v.  Bennet  (alias  Ld.  01Tiil:^oa)  &  al.F-.Tl)e  £Durt  of  chancery 
his  an  original  juriMi(ftion  t)f  the  right  of  guardianihip  ;  per  Gilbert  Ld  Conim.lnoner.  fTill. 
1722.  2  Wms's  Rep.  12^.  m  cafe  of  JEyre.v.  Lady  Shaftibury.— ^-At  the  common  law,  btftn 
tbtfi.ttutf  31  //.  8.  I  by  vs  hi  h  the  wurt  of  i^ards  -and  liveries  were  eie^led,)  ihe  Ld.  Cliancellor 
■was  the  fole  judge  of  f  uMrdfnip*.,  unlefs  where  they  were  lucrative  10  the  crown  ;  for  tbere  the 
lofd  treafurer  nad  a  concurrent  jurifdiftion  with  hiro  ;  but  where  rliey  were  o;.ly  for  the  benefit 
of  thewaid,  the  Chancellor  alone  had  the  difpoiition  and  managemerit.  Therefore  fince  tfast 
court  is  a>«oli(he(),  and  all  the  old  tenures  arc  turned  into  free  and  common  focage,  all  wardibipS} 
vPhich  are^  bene^cial  for  the  wards,  rouft  return  to  this  court  as  their  original  founuin ;  per 
Weft  Chancellor  in  Ircbnd.  Pafch.  11  Geo.  in  Cane.  9  Mod.  139.  Morgan  v.  Dillon. 
The  right  ofwardftiip  is  determinable  in  the  court  of  chancery.  Pafch.  8Xj«o*i«0.  Eqn.  &. 
171, 171.  E.  of  Shaftfbury  v.  Shaftlbury. 

t[i76]    ' 

•  .Tho>»-  6.  Upon  a  fequcftration  againft  an  it^unt  lord  for  hon  appear- 
itTthoufbt  ^"^^»  *^  ""^  moved,  that  a  meflenger  might  be  fent  to  bring  him 
ft,  the  in,  ^nd  then  the  court  may  affign  z*  fix  clerk  as  a  guardian  to 
an(^enc^  appear  and  anfwer,  &c.  But  per  North  K.  ho«r  will  that  look  in 
^^\  ordered  ^^  ^°^^  houfe,  that  an  infant  peer  (hall  put  the  defence  of  all  his 
cob^gjiar-  eflate  in  a  fix  clerk,  who  knows  nothing,  and  cannot  be  informed 
dian.  3  Ch*<  by  the  infant  of  his  eflate  ?  The  infant  is  not  bound  to  anfwer  'tft 
B^-  9»-  full  age.  Yet  the  contrary  is  done  in  chancery.  2  Ch.  Cafes,  i63> 
omcy  ▼.       1^4-   A  rin.  36  Car.  2  Anon. 

Jenney  and  Baker.— As  well  the  guardian  as  the  prochein  amy  are  aUovifed  by  the  judges  to  b« 
lome  of  the  o§icerioftbe  court;  and  in  refpe^  of  their  place  and  (kill,  are  the  belt  prochein  amyeS 
lor  Che  foi-therance  of  the  infant's  caufe.  a  Inft.  z6i.— >And  this  is  agreeable  to  jia  oU  cafc^ 
where  in  afltre,  one  perfon  anfwered  as  guasxliany  and  another  as  prochedi  amy  of  an  infant,  it 
•was  oneftioned  which  plea  fhould  be  taken  andit  was  fiaid  by  Filh^  that  the  plea  of  him  tkaiM 
be  taken  who  pleaded  moft  or  bed  for  the  infant's  advanCfige.  Br*  Garden,  kc  pi.  9.  cites 
%%  Alt  sa.  ■  -F.  N»  B.  »7.'  (H )— i^w/^the  court  will  never  permit  any  o(her  perfon  to 
be  admitted  to  fue  for  the  lafnut, ^where  the  fatbrr  has  afffiatiud  onr^  or  where  there  is  one  ex  ^r^^ 
fim$  kg^Sf  viz.  guardian  in  focage,  unlejs  he  pajbeiuvcs  himielf  i  per  Koeliii|  Cb-  J-  Sid.  424* 
A-non. 


•Tbeordi-       y.  The  *  eccUfmJlical  court  4»nnot  intermeddle  with  Ac  ledf 

nary  may      ^hbu^  the  parents  have  made  no  ^iipofition  thereof.     Agreed  bjr 

two  jufticcs^  Mich,  29  Car,  a,   B.  R,  3  Keb.  83+.  Bancs  v. 

Lowder. 


nary  may 
appoint  a 
iwaUi^  ia 
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Lowder>  Nor  can  they  prove  a  will  concerning  the  guar-  csSeofpa-^ 

dianAip  of  a  child.    Pafch.  24  Car.  2.  B.  R.  Vent.  207.  Lady  fonai^fiate^ 
Chefter-s  cafe.  ^^11 --' 

Hale,  Ch.  J.  Hill.  27  &  i%  Car.  2.  B.  R.  2  Lev.  163.  Biftiop  of  Carlifle  v.  Wells 29  &  30 

Car.  2.  B.R.  z  Lev.  it 7.  Loury  v.  Rcincs,— The  courfeof  the  fp»ritiial  court  is>  '/the  infanC 
^  mmJ  r  f  ffem  ytnrs  of  z%e,  ihcn  /Ary  fZ>a/>,  but  if  he  is  feven,  he  chufcs.     Per  Lee  J.  Gibb.  164- 

Mich.4Gea.2.  B   R.  in  cafeot'Oie  King  v.  Dr.  Bettcfwortli. Thai  court  cannot  appoint 

go  'Jtlians  in  any  cafe  but  ati  litem  for  carrying  on  fuits  there  in  behalf  of  the  infant*  ao  Marcbt 
1740.  in  Cane.  Hughes  v.  Science  &  aJ. 


(N.  7.)    Affigned  or  admitted.     How. 


was  appointed  to  be  brought  into  court.    Mich.   32  Eliz.  C.  B.  amy  was 

2Le.  189.  Boftwick  V.  Boftwick. The  court  fddom  admits  J^^,^|"^ 

a  guardian,  unlefs  the  infant  be  there  in  perfon  ;  but  they  may  do  though  the 

it,  and  it  has  been  done.    Per  Holt  Ch.  J.  Trin,  7  W.  3.  B.  R.  infant  came 

Comb.  330.  Read  v.  Waldron. Upon  a  motion,  though  he  ^^^  *J^  ^'^ 

^as  not  prefent  in  court,  nor  any  affidavit  made.    Comb.  256.  fuggefticm 

Paich.  6  W.  &  M.  B.  R.  Anon.  that  he  was 

eJfoifTfied, 
2  Inft.  a6i.  390.  So  where  an   infant  had  brought  3  writ  of  error  to  rtverfe  afiie  levied  by 

him,  the  court  admitted  a  new  gu.irdian,  thougli  the  infant  was  not  in  court,  upon  fuggeftion 
of  ao  eflbignment ;  for  the  ofe  of  Ids  appearing  is,  that  the  couit  may  be  fatisfied  that  he  is  within 
ige;  Bm  05  I  ha:  already  appears  of  record,  that  he  was  an  infant  when*  he  brought  the  writ  of 
error,  there  fhail  be  no  averment  now  againft  it.  27  AiT.  53.— —Br.  Garden,  pL  8.  S.  C. 
A  fairJian  cannot  be  oiherwife  appointe«*,  than  by  bringing  the  infant  into  court,  or  his  praying 
iMmmficn  to  hav'e  a  guardian  alTigned  him.  Hill.  1699.  Abr.  £qu.  Cafes,  260.  Loyd  v.  Carew. 
-'  ^  By  the  courfe  of  C.  B.  a  man  may  have  a  tUdinms  fot^Jlattm  pro guartliano  admiitendo,  wher« 
theiafaat  is  fick  and  feeble.  Noy.  24.  Anon. 

2.  One  cannot  anfwer  for  an  infent  as  guardian  in  chancery.  One  may 
or  any  other  court,  unl^ffs  he  is  alfigned  guardian  by  the  court.    Per  fu«  as  pro- 
RoU.  Ch.  J.  Sti.  369.  Pafch.  1653.  B.  R.  Anon.  w'lthoutT 

*»rant ;  for  the  •  ftatnte  is  a  fuflficicnt  warrint  for  him.  Br.  Garden,  pi.  25.— Bw  one  can  not 
aoiwer  as  guardian,  -wltiKuu  a  warranu  F.  N.  R.  27.  (7)— —that  is,  not  without  admii&on  by 
the  court.    Br.  Garden,  pi.  21 for  the  admijjion  is  his  warraaff    Br.  Garden^  pi.  i?. 

3.  A  guardian  Is  always  admitted  i^fore  a  judge^  and  that  admif-  ^  guardian 
fion  carried  to  the  clerk  of  the  rules,  who  enters  the  rule\  but  the  ^^^^^ 
court  ufuaUy  examines  a  prochcin  amy.  Per  Aftry.  Trin.  7  W.  a  judge,  and 
3-  B.R.  Cumb.  331.  Read  v,  Waldron.  ■"  ««^ 

made 
teeof  M  thffka  roii^  Jbut  there  was  tio  entry  in  the  fhiKMr^s  rel/y  (at  is  nfnal)  f^concrffum  efi 
fvQv.  &C.  bot  only  (quod  admiiltts  per  Cur.  pbtulic  je,  &c*)  and  this  being  afllgncd  for  error, 
*[*  coon  ordered  it  to  be  amcnJed ;  for  the  admittance  is  the  aft  of  t!jc  court,  and  the  omiifioa 
««  ought  2lar  to  prejudice  the  party.  Mich.  3  Car.  C  B.  Cro.C.  86.  Voung  v.  Yoong.— — 
Palm.  51I.  s.  c— Hctl.  52.  S.  C  Hutu  92.  -S.C.  and  that  in  B.  R,  the  praflice  is  no« 

to  enter  the  adftiiffiott,  but  only  to  recltt  it  in  tb$  wi/w/— -^Many  precedents  being  fhewD,  -where 
(Mafciiifinfi  was  oo!y  recited,  and  fome  few  only  where  an  entry  was  made  of  it,  the  court  held 
«^«ll.  Mioh»  ^9  H  |o.£Ut.  B.  R.  4  Rep.  53.  b.  Rawlins's  cafe.— ^Such  entry  is  fuA:ient  ? 
Jf  if  in  fad  the  gunr«Kan  wa»  not  9dinitted^y  the  eourt,  a  writ  of  error  lies.  Mich-  4W.  Ii  M* 
«.K.  Carth.  a56.  Hockle  v.  Wye.— -It  was  moved  in  arreft  of  judgment,  that  the  defendaus 
gj^red  by  guardian,  and  it  did  not  appear  that  he  was  under  the  tge  of  ai,  ftor  is  the  guardias 
«4iQbead]iiiu«dby  ttecoutt;  and  the  judgnient  was  ^'cds  but  the  coort  faid  that  if  th« 
pardiao-pXece  ceuld  be  found,  and  it  was  entered  fo  there,  they  would  amend  tlie  dedaratio-il^ 
*   SjGcii.  19  Carl  a.  B.]^  Lev.  224.  Comber*  ▼.  Watfon.  ■  Sid.  341.  S.  C. 

^  P  a  4-  Where 
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4.  Where  the  cudody  of  an  infant  heir  is  committed  to  a  peribov 
the  courfe  of  the  court  isj  that  fuch  committee  Jhall  enter  into  a  recog* 
nizance  with  two  fureties^  conditioned  neit  to  permit  or  fufftr  the 
infant  to  marry  without  the  confent  of  the  court*  Wms's  Rep.  698. 

^.  But  a  committee,  being  a  perf.n  of  a  good  ejlate^  the  court 
ordered  his  own  fmgle  recognizance  to  be  taken  without  fureties, 
Wms's  Rep.  698.  rafch.  1721.  Dr.  Davis*s  cafe. 
S.  C.  cited  6.  Jnd  upon  the  Dr.*s  petition  to  dber  the  form  of  the  recogni* 
per  Lord  ^^nce^  becaufc,  as  the  form  is,  a  guardian  without  any  default  in 
fioners.'ft  him,  and  from  the  rafhnefs  of  the  inBint  only,  might  forfeit  his 
Wms's  recognizance  and  be  undone,  Parker  C.  confented  thereto,  thougK 
Rep.  III.  j^g  f^id  he  (hould  be  very  tender  of  altering  fettled  forms  of  court  to 
in  cifc^of "  fatisfy  a  capricious  humour,  but  that  this  cafe  differing  from  the 
Eyrcv.  common  one,  he  directed  it  thus,  (viz.)  That  the  infant  JhaU  mt 
^^J  he  married  without  leave  of  the  courty  by  the  confent^  privity^  or  ctn- 

buiy."         nivance  of  the  committee.     Wms's  Rep.  698,  699.  Pafch.  1721,  Dr.. 
Davis's   cafe. 

7.  Jnd  Lord  Chancellor  faid,  that  he  had  before  made  the  like 
alteration  in  Lacy*s  cafe.  Ibid. 

(N.  8)     Who  may   be.     In  Cafe  of  Feme  Covert, 

Infant  Defendant. 

I.  ASSISE  againft  a  man  and  his  wife,  die  baron  anfwerei 
^^  as  tenant,  and  faidi  that  his  feme  was  within  age,  and  was 
effoignedy  and  did  not  lay  by  whom^  and  pleaded  in  barr  for  bim  and 
his  feme,  as  guardian  rfhis  feme ;  and  the  opinion  of  Thorpe  was, 
that  he  ought  to  have  warrant ;  by  which  die  affife  was  awarded, 
becaufe  the  deBiult  of  the  feme  is  the  default  of  the  barou  and 
feme  ^  qusre,  if  de  rigore  juris,  and  if  it  be  the  (ame  law  of  the 
baron  and  feme  as  of  others?  Per  Aid.  Tbcjlatute  gives^  thai 
prochein  amy  may  fue  for  infant  if  he  be  effoignedy  and  there  is  tt 
equal  mifchief  if  he  be  tenant.  Br.  Garden,  pL  18.  cites  29 
Afl:67. 


Guardiaa. 


Fol.  40 

•  A/ 


4^^'       [  I.  1  H.  1.  ordainsy  that  the  *  mother,  or  next  ofbbody  pyellU 
-  «y*'7^  ^^^^^^^^  to  the  land  of  her  children.  MaHh.  Paris.  Speed.  435-  ] 
m:L^r  cannot  be  gtiardiaa  in  focagc.    Arg.  Pafcb.  1709.  Cbanc.  Prec.  18  j.  in  cafe  of  WhilooB* 
V.  Wluicomb.-.^For  affiuity  without  biood  is  excluded.    Ca  Litl.  88.  a. 

Xord  Mac-  [  2.  He,  who  IS  next  of  blood  to  the  infant,  to  wham  the  iMhert" 

fowf  ttl  *^"^^  ^f^^^^  defccndy  ffiall  be  guardian  in  foqagc,  and  not  he  to 

tbis  maxim  whom  it  may  defcend;  becaufe  there  may  be  a  ^fufpicioo  of  hiinj 

is  n(*  as  t  if  the  land   deicends  of  the  pSwt  of  the  father,  the  next  rf 

sr«.m>4icd  blood  of  the  part  of  the  mother  fhall  be  guanUani  and  fi>  c  cont». 

hiitpre-  27E.  3.  79.b.]  .  . 

vaicil  in  har^w-ous  times,  before  the  nation  was  civilized.   Sees  Wins't  Rep.  264.  Mch.  I7»4- 
111  /ultico  Xioiinci's  cafe. •  At  common  iaw  it  was  a  zood  oMeaion  to  remove  a  goardiam  • 
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ttd/St,  on  accAOnt  of  a  reinafntltr  heipg  limited  to  bfm,  upon  a  preft)mpcif>n  that  fuch  a  guar 
dian  might  deftvof  the  ward ;  but  it  is  no  objeAion,  wheiT  a  ffutcnt  is  guarUian  ;^  for  it  wuuld 
be  a  mondrxHis  prefiimpcinn,   that  a  man  woufd  dcAruy    his  own  child  to  inheHt  his  eft^te. 
Per  Wdh  Chanc.  in  Irebnd.  Pafch.  11  Geo.  in  Ca^ic.  9  Mod.   142.  Morgan  v.  Dillon, 
f  By  thtAavle  18  £.   1«  I»  ibe  itMrdfhip  of  an  *wir  that  bold'>  in  fo.nj^f   if  the  h^dor  inherit  ince  dej'cendt 

\f6is  antber'tjidef  Ukmgi  to  the  mxi  vf  iiu  ow  tbt  fi-:tb<r\  Jtd,y  CSf  e  c^ntiu. . l  his  law  was  t.jkeil 

Gp  onginally  as  a  rule  of  renAm  in  the;  court  of  chancery,  pnd  hy  uOtge  hecamerhe  law  of  the 
Iund;  for  according  to  the  ctvil  lawf  and  all  the  fore'gn  fexutiiV,  the  rule  is,  that  he  that  has  the 
ri^t  of  fucceiiion  has  tht  guardianfhip  ;  and  this  ftattite  feen^.s  to  be  o:ily  an  affirmance  of  the 
CfNORioii  law.    P^fch.  8  Geo.  i.  G.  E^Uf  R.  174.  £.  of  Shaftfbury  v.  Shaftfbury. 

[3.  With  this  accords  the   law  of  Scotland  i   Skene  Regiam 
Majeftatcm,  57.  b.  vert  I,  2j  3.  ] 

[4.  If  a  man  has  iffue  two  fans  by  feveral  venter Sy  and  having  *  The 

land  held  in  fqcage,  in  nature  of  borough  ingUJh^  dies,  the  youngeft  |^{)[^J!J*  ^^ 

bcinj  within  the  age  of  14  the  eldeft  of  ^hc  half  blood  Ihall  not  only  where 

be  guardian  in  focage  of  the  land  ;  bccaufc  by  *  poffibility  he  may  there  is  aa 

inherit  the  land  j  for   if  tfie  youngeft  dies  without   iffuc,  it  will  iJ|^*J^J^,^j"*^* 

dcfccnd  to  the  uncle,  and  from   him  may  defcend  to  the  eldeft.  but  where 

Co.  Litt.  88.  b,  ]  there  is  any 

pofjibuit'^  of 

dtfitnt.  Co.  i^ti.  ga.'b. 

* 

[  5.  If  any  land  hijld  in  focage  dcfcend  of  the  part  of  the  father  •  For  the 

,tD  the  infant,  mid  other  land  held  in  locage  defccad  to  him  of  the  "^^^^^^1^^ 

pfirtoftbemth€r\  he^who  firfl  takes  fhall    be  guardian.  27  E.  3.  "uftoliy  '  * 

jg.  b.  but  quaere.  This  is  as  to  the  body ;  but  the  land  ihall  be  from  him,. 

m  ward  to  him,  to  whom  i^  cannot  defcend.  Co.  Litt.  88.  c.  1  unlcfc  ho 

•  '  •  '   •  ^  •  -'  has  a  better 

right;  asidinerjunH  jure  mtUtf  fji  mtditio  p^JB(Unti$.  Miclj.  7  5c  S  Hliz.  in  the  court  of  wards* 
PI.  C.  496.  b.  Carril  v.  CudJin^ton.  '  ' 

[  6.  The  ♦  brother  of  the  half  blood  fl^all  be  guardian  in  focags,    *  ^'«-  t^e 
♦3  EI«.  Swan's  cafe.  3  '  ttftt 

brmlier  of  the  half  bl  od  claimed  the  wardfhip»  and  it  wasadjmlgcd  that  It  belonged  to  him,  and 
w  the  McJet  Mich.  42  &  43  £liz.  C.  B.  Mo.  635.  Swan  v.  G.ttcrland.  S.  C— Cro.  E.  825. 
S.  C-  ■  Ow.  iz8.  S.  C— r— But  ifthc»»r/> »  h.'.d  been  livms,  (which  did  not  appear  hy 
the  pleading)  fomc  thought  the  guardianlhip  hud  belonged  to  her.  2  And.  17X.  S.C. : c-Crof 


Jo.  17.  no  judgment.  Sadler  v.  Drnper.-rCo.  Litt.  8JJ.  h.  Contra,  became  of  the  jHjliihiiUythat 
the  elder  may  inherit  by  the  brother's  djing  without  ilVuc,  and  fo  the  land  defcen^  to  the  uucU, 
and  from  him  to  the  elder  brother  ol  the  half  blood,  f  ■  -<.W  if  tUe  iroihfy  of  the  half  hhod  had 
keen  itKUr  i^  ye;^rs  of  agCjj  Qujcre.  Mo.  635. 

Tfef^afs^y  a  jr«wr,  quar*  N,  filiam  fc   hteredem  foam  rapnit  &  abduxit ;  per  Catefby,  the 
foAer  of  mere  right j^**//  hxve  tb:  ward  of  tii  fon  or  d'tugbt.r  who  is  biii ,  but  mt  tbe  vntia-,  (|u»re| 

for  none  *  anftyered  hirof     Br.  Ravtftiment  de  Garde,  pi.  ^y  cites  9  E.  4.  53.  1  his  is 

tobeoiderltoudi  ihat  Ihe  Ihall  aot  have  it  againft  the  guardian  in  chivalry,  3  Rep.  38.  b.  in 
RatdUTs  cafe.  ^flTO] 

[7.  If  there  ar^  three  uncles  in  equal  degree^  the  eldejl  ihall  bq 
guardian  in  focage,  Co.  Litt.  88.  b.  ] 

[8.  If  land  be  given  in  * frank^marriage^  and  the  donees  have  •Bui  if 

iffiieand  die,  the  iliue  being  within  the  age  of  145  the  next  of  lands  are 

Mood  of  the  p^rt  of  the  nftodier  fliall  have  the  cuftody  of  the  on^Jir!!// 

fcod^,  and  not  the  next  of  blood  of  the  part  of  the  father,  though  who  dits,* 

ke  hrft  feifes  him ;  becaufe  the  mother  wa§  the  caufe  of  the  gift,  |MV'"g 

Cft.  LitL  88.  c. ]•  '^^"  ""'"' 


14,  tl.o 

Mxc  of  km  of  the 
Bcvofkioof  ^ 


part  of  the  father,  (though  he  be  more  worthy)  (ball  not  be  preferred  bcfi>rc  iha 
J  pat  t  of  the  mother,  but  the  fi/ that  fines  the  hw  ftiall  lave  the  cuftpdy  o( 

P  3  \»m- 
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h  rn.  Co.  Litt.  88.  &.•—»».  a.— —For  the  relatioos  oa  both  fi«)es  are  eqQal»  and  no  rctfon  $^ 
pears  why  either  fliould  be  preferred  ;  and  he  thac  6rft  takes  care  of  ibe  heir  iheu-s  himfeU  moft 
corcerDcd  for  his  intercfi.  Hawk*  Abr-  Co.  Litt.  p.  136.— —But  n-it  if  he  be  motrii^tbk  <o  tke 
donor's  levft'Jvm.  Ibid.-.  ■■■!/^j  where  upon  marriage  lanAt  defcending  w  tf*ep,:rt<^ibeftmff\ven 
fettled  by  fine  fur  grant  and  reader  in  tail  fpecial,  reautinder  in  fee  toih<  t^H  btiri  cf  lU  ftmcy  and 
baron  and  feme  died  leaving  iffue  under  14,  it  was  refolved,  that  the  frandfatbir  en  thf  poit  -f  iU 
futhcr  fliall  have  the  cuftody  prtfembU  to  the  p-zuidmotUr  on  the  part  of  tbi  mother^  (who  had  gOC 
poHedlon)  for,  though  they  were  in  equal  degree  as  to  the  eilate  tail>  yet  as  to  the  ialtericance  of 
the  fee  fimple,  tc  could  never  by  any  pofTibility  defcend  to  Ihe.grandi'ather  on  the  father's  fide» 
or  any  of  his  blood,  being  Grangers  to  the  feme,  from  whom  the  land  roovedi  but  on  the  other 
hnnd,  as  the  land  came  from  tht  mother,  and  as  flie  by  the  fine  became  a  puichafor  Of  the  fee 
.fimplei  thofe  of  her  blood  might  inherit,  and  through  them  her  grandmother  might  by  poffi- 
bility  take,  and  therefore  by  law  was  difabled  to  have  the  guardia-nOiip.     Mich-  7  &  8  E!iz*ia 

the  court  of  wards.  PI.  C.  295.  a.  Carril  v.  Cuddington. Cited  Ib'id.  44.6.  b.— 2^r  'Uihtrc  an 

infant  was  feifed  of  an  efVate  tail,  with  a  limitation  in  ienimnd«r  to  the  gr^ndtatheron  the  fati^r's 
fide, it  appearing  there  wcie  divers  ifmainderi  ^fwcai  hir  ^nd  the  infant's  eftate,  the  couit  movU- 
cot  interpote  in  favour  of  the  grandf.iiiier  of  the  mothcr*$  fide,  to  whom  the  land  coi^d  not 
defcend.     Cary's  Rep.  137,  13S.  cites  20  Eliz.  Sivcetniau  v.  Edge* 

*  Theugbhe  [g.  Pi,n  Infant  ftiall  not  be  guardian  In  focagc,  becaufe  no  writ 
^n  "r      of  account  lies  agaTnft  an  infiant.     Co.  Litt.  88.  c.l 

euftody  of  O.  •* 

another.  Co.  Lirt:  88.  h.  ■  Minor  n.i'rrm  ^uPotlire  non  d^het,  alia  trim  Jcire  prejumhur  malt  rrprt 
^aijAfJum  regereMiJ.il,  Ficta.  lib.  i«  c^p.  11.  f.  5.— -Anti  for  the  fame  rtafon  an  id.ot^  non  com^ 
f»y  lititatick,  or  one  blind  -nti  dt/ryhy  or  d of  tind  dumb,  or  a  bper  removed  by  writ  do  leprofo 
amovendo,  cannot  be  guardian  in  Socage.    Co.  Litt.  8S.  b. 

•^wone  [10.  If  A.  bi  guardian  in  *  foe  age  of  the  body  and  land  of  B. 

at>|)oi"ted  within. the  age  of  14  years,  A.  ihall  be  guardjan  in  focage  by 
^der\zc"r'  caufe of  word.     Co.  Litt.  88.  d. J 

z.  24  (though  his  ward  by  neamefs  of  kin  be  guardian  to  another  infant)  fhall  not  be  guaniiad 
f^  the  fecond  infant  by  any  word  of  the  adl ;  for  be  is  neither  an  hereditament,  or  £oods  or 
chatatfls  of  the  fiift  infant  \  per  Vaughan  Ch.  J.  Vaugli.  1S4.  Trin.  16  Car.  a.  C.  fi.  in  cafe  cf 
Bedel  v.  Confbble. 


(©•2)  Guardian  removed. 

An  infant  !•  A  Guardian  appointed  by  the  court  was  removed  on  motion^ 
may  have  a  -^^  and  another  appointed  on  infpefiion.  Sti.  456.  Trin« 
nmir^^f     1655,  B.  R.  Anon, 

dire^ed  to  the  juftices,  to  remove  his  guardian,  and  to  receive  another,  and  the  court  at  their 
difcretion    may   remove   the    guardian   and    appoint    another.     F.  N.   B.   27   (At)  ■  Br. 

Garden,  pi.  ai. 

2.  Si  quis  cvfios  fraudem  pupillo  fecerity  a  tuteta  removendus  gfi» 
Jenk.  39.  pi.  75- 

3.  fFafie  is  by  law  a  forfeiture   of  the   father's  guardianfliip« 
Pafch.  1657.  in  Scacc.  Hard.  96.  Roberts  v.  Roberts. 

4.  A  guardian  •  married  herfervanty  and  he  dying,  fhe  married 
again  very  me£^nly ;  upon  which  the  infant's  uncle  fends  him  to  ^ 

band  dc-*^'  proteftant  fchool  abroad,  and  upon  Ais  a  faomine  replegiando  was 

vifcd  his  fued  out ;  per  Finch.  C.  where  there  is  a  guardianihip  by  the  cam« 

real  eftaie  j^^j,  j^^^  chancery  will  intermeddle;  butt^i^^r^  it  is  by  a€f  off^^' 

diiiigh  ers  I'tament  I  cannot  remove  him  or  her.     Mich.  29  Car.  2.  2  Cku 

and  their  Cafes  238.  Fofter  V.  Dcnjiy. 

if  thty  dird  witl.out  heirs,  then  trviii'dir  to  Us  tvife,  and  made  her  guardian,  and  died  ;  flie  was 
very  youiJ£,  ai;d  In  f.x  njambi  nutiido^  lir,  cj-A  th£  court  cf  chancery  la  Ireland  removed  her 

firon 
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fitMD  the  foaHHuiOiip.    Pafch.  f  i  Geo,  9  Mod*.  13  5.  Morgan  t.  DiBoc^^^Bot  tlie  decree  wsui 
rererisil  m  parliament.    Hill.  2  Geo.  2.  9  Mod.  210.  S.  C. 

5.  Since  the  ftatute,  which  took  away  the  court  of  wards^;  the  S.  P.  20 
juriflfftion  ofwardfhip  returns  to  the  court  of  chancery;  and  it  jl^^cMc^tn 
appears  by  the  regifter,  21.  b.  198.  that  a  writ  may  iflue  out  of  the  cafe  of 
this  court  to*  remove  the  guardian  of  an  infant,  and  put  another  in  Hughes  v. 
bis/ead;  per  Lords  Commiffio'ners.    2  Wms's  Rep'.   119.  Hill  Science.^ 
1722,  in  cafe  of  Eyre  v.  Lady  Shaftfbury. 

(P)    Of  what   Things   there  fhall  be  Guardian  in 

'  Socage. 

[i.  T  F  a  *  copyhold  dcfcends  to  an  infant  within  the  age  of  14  *  *-  copy- 
years,  the  next  friend,  to  whom  the  land  cannot  defccnd,  .[^"^^ami- 
fliall  have  the  cuftody  of  it,  as  well  as  of  a  frank- tenement,  unlefs  mou  right, 
the  cuftom   appoints   it  to   any  other.     H.  41  Eliz.  B.  R.  per  <:^»»otdif^ 
curiam,  Egleton's  cafe.  ]  ^'f'  f  '^ . 

of  his  (on,  chough  by  cuftom  it  may  be  jood.     Pafch.  6  W.  U.  M.  B.  R.  Cuixib.  253.  Clench  y. 

Cudmore. — ^Patch.  3  W.  &  M.  C.  B.  3  Lev.  393.  S.  C. The  lord  gf  a  copyhold  miinor 

by  commoa  hw,  and  without  a  particular  curtoni,  cannut  grant  the  giiaiHjiaufhip  of  an  infant 

copyholder.    Hutt.  16,  1 7.  Anon.— o*Hill.  15  Jac.  Hob.  115.  Cocks  v.  Darfon. S.  P.  rc- 

foivedf  but  ihnt  where  there  is  fuch  a  cuftonn,  it  is  uoc  taken  away  by  the  12  Car.  2.  24.  Pafch. 
3  W.ie  M.  2  Lutw.  1 190.  Church  v.  Cudmore. 

[2.  If  a  man  be  feifed  of  rent-charge^  rent-feck^  common  of  paf-  *  ^^  '/^« 

fKr/j  and  fuch  like  inheritance,  which  do  not  lie  in  tenure^  and  dieS,  ^^1^;,.  • 

his  heir  within  the  age  of  14,  in  this  cafe  the  *  keir  may  choofi  his  r./^,r,in 

guardian ;  but  if  he  be  of  fuch  tender  years  tl.at  he  cannot  make  any  tb^i  cafe 

deflion,  then   (if  the  father  has  not  made  any  difpofition  of  the  dUn^>?fo- 

cuftody  of  the  infant)  it  is  mod  fit  that  the  nearclt  of  blood,  to  cage  fhall 

whom  the  land  cannot  defcend,  {hall  have  the  cuftody  of  htm.   Co.  take  into 

rent-chargc$>  Sec,  as  the  focage  land,  becaufe  he  has  the  cuftody  of  the  heir.    Co.  Liti.  87.  b. 


(P.  2)  Guardiaa  in  Socage  removed* 

t[i8i] 

I.   A  Bill  was  brought  by  the  grandfather,  and  next  friend  of  the  *Qy)^®jjf 

'^  infant,  for  an  account  of  the  eftate  againft  the  defendant^  c^h^ancery 

who  cl^iped  to  be  great  uncle  on  the  mother's  fide ;  the  bill  fug-,  ought  to 

gefted,  thfit  defendant  ha^A  failed  in  his  tjiate^  and  become  2i  journey-'  \'^^^l^^ 

ABR  to  anotl^er,  .^d  that  he  was  a  perfon  difaffe£fed  to  tlie  difci*  ^'^^^\^  ^u. 

jJiae  of  the  church  of  England,,  and  endeavoured  to  inilrudl  the  ca(ii>n,  and 

infant  in  his  own  co^rfes,  to  the  diflike  of  that  difcipline,  and  ?i^*^*^7and 

therefore  wa$  unfit  to  haye  the  csire  either  of  his  perfon  or  eftate  i  j^  ^^  \^^ 

upon  demurrer  to  the  bill  it  was  ordered,  that  defendant  ihould  fame  |  re. 

JWfwer  as  to  the  account  demanded,  and  where  the  infant  is,  and  J*";^*^'"'** 

•  how  educated,  but  without  cofts  or  prejudice  to  f  the  legal  in-  ^^^    p^ 

twtft  of  defe4idaAt,  either  as  to  the  cuftody  of  (he  perfon,  or  the  Briugman 

P  4  management  ^-  3^|2;  R- 


)  S  r  [tf  namiati  8Rli]  SBaiSi, 

Hianagement  of  the  eftate:  22  C%r.'2«  N.  Ch.  R*  144*  ibiibiir7r« 
Walker.  -n-  7 

2.  A  guardian  in  ibcage  is  purdj  for  die  {benefit  of  the  infiviti 
and  accountable  to  him,  and  removeable  by  the  court  of  chanceryi 
upon  any  mijbibaviour^  or  obliged  to- give  luch  fecuri^  to  account 
as  the  court  thinks  proper;  per  Weft  C.  in  Ireland,  Pafch.  11 
Geo,  in  Cane.  9  Mod.  J41.  Morgan  v.  Dillon. 

3.  As  to  a  guardian's  being  in  loco  parentis,  the  iblicitor  eeneni 
took  a  difference  between  a  natural  parent  and  a  guarSan  \  tor  that 
if  the  latter  was  for  marrying  a  ward  under  bis  qualiiyy  it  was  010ft 
ufual  for  chancery  to  interpofe;  but  not  fo  in  fsUe  of  a  father's  en- 
deavouring to  marry  his  in£uit  child  to  one  beneadi  him  i  but  Ld. 
C.  Macclesfield  (aid,  that  this  court  would,  and  had  interpofed, 
even  in  the  cafe  of  a  father.  As  where  tti^  child  had  an  eflate^ 
and  the  father  infilventy  and  of  an  iQ  chara^er,  would  take  tie 
profits^  there  the  court  bat  appointed  a  receiver .  Trin.  1721.  Wms's 
Rep.  705.  where  the  Chancellor  fays  it  was  fo  done  In  the  cafe  of 

imnv.Kiflin, 

(P.  3)  PQWer  of  the  Guardiaq  over  the  Bfiate  of 

the  Infant. 

•  •  • 

F'^cnr  J.    By  13  E,  i.  cap.  7.   J  writ  of  admcafurement  of  dower 

guardian  Jkallbe  granted  to  a  guardian,  neither  (ball  the  heir^  when  he  a/ietb 

^motr  in  to  full  agCy  DC  barred  by  the  Jutt  of  the  guardian^  tf  hefuetb  againft 

f>aii  i  per  the  tenant  in  diwer  feignedly:^  ana  by  collufioni  but  that  be  may  tul^ 

^^^^'1'  meafure  the  dower  after.  .       ..     ,      :  ., 

7  Mod.  41.     .     -f  -^ 

Trill.  1.  Annxy  B.  R.  in  cafe  of  Smith  v.  Ailgel.' 

•  .  •  •  * 

2.  Guardian  in  focage  ihall  not  forfeit  the  corn  upon  the  land 
of  the  heir  by  his  attainder,  and  yet  he  might  have  fold  it  if  h'e  bad 
not  been  attainted.  Br.  Forfeiture  de  ^erres,  pK  j%o'.  dtes 
6E.  2.It.Ca.  ' 

3.  Li  quare  impedit  againft  guardian^  [if]  the  plaintif  recovers^ 
the  heir  or  (enaht  of  the  frank-tenement  is  not  bound'^  for  h<^  is  not 
party  to  the  judgment;  per  FtJthorp;  and  fo  the  wj^t  iwarded 
good    Br.  Baron  and  I' erne,  pi.  28.  cites  50  £.  3. 13.  * 

4.  Guardian  ranfi0/y^////^^^rr}  contra  of  bailiff.  Br.  Accompt, 
pL  94.  cites  10  H.  7.  6.  per  Flneiix,  •• 

5.  The  guardian  fliall  forfeit  his  office  if  the  deer  be  deflrojed^ 
and  he  fliall  account  offbe  profits  cfthe  park ; '  per  Vavifor;    Ibid. 

6.  The  guardian  recoFueri  in  debt  upon  bond  made  to  iui  infiuii^ 
the  defendant  pays  the  principal  and  cofts,  and  prays  that  thef 
^ardian  (hall  be  ordered  to  ttcknowleige  fatisfaSiioni  the  court 
uid  that  a  guardian,  or  an  infant,  or  an  executor,  canhot  acknow- 
ledge fati$&dion  for  more  thtfn  they  receive,  and  for  fe'much  Aey 
ordered  the  guardian  to  acknowledge  (ati^diOn,  and  made  aa 
order  that  no  execution  ihould  ever  iflue  for  the  refidue.  Trin. 
14  Jac.  Mo.  852.  White  v.  Hall. 

.BjthUaau       7.     12  Car.  2.  cap.  2^.  f  9.     EnaAs  iiMfucb  perJoMy  t§  whofo 


f6natiitttii  tnB]  CDatD.  §  rSa 

fidhdy  miy' father  ^U  Mfpofe  pr  devifi  bit  chiU^  ^r  children^  may  oi^ceis 

takt  into  bis  cuftoiy  •  to  the  ufe  offii^b  child  or  childrin,  tbi  prcfits  ^m  fhJTllS 

^•f  all  tbiir  %  m^  UMements^  and  koreditamentSj  and  alfo  the  a^dfrmm' 

cufloi^^  tuition  and  pumagmint  of  the  go^ds^  chattels^  and  perfonal  remaifii  lU 

tAdtes  of/nth  child sr  cbiUrffiy  till  their  rejpc^ivc  age  cfiiy  or  any  {^^^^ 

l(ffir  fifne  according  t^  fuch  difpafition^  a^d  may  bring  fick  a^icn  in  fore  fire- 

relatum  thereto  as  hy  laioj  a  guardian  in  common  focage  may  do.  fcribedof 

guardian 
ya  foca^e;  apd  the||atiit^  only  alters  the  wK«kis  ha^nS  \  p^r  Vaiighfui  C\\,  J.  Vauith.  179.  Trio. 
16  Car.  1.  C.  ^.  Bedel  ▼.  Condable.— Pafch.  %  Qoo.  G.Equ.  R,  176.  £.  of  Shartlbuf7  v. 
Shaf:(bvry. 

*  §  Thia^aF<)ian  being  made  after  the  model  of  a  focage  guardian »  and  coming  in  hcoparentU, 
has  not  a  naked  authority,  but  an  Inttrefi.     Ibiii.  But  it  is  only  an  mtereil  f|  /oi'W  'suiii 

pit  tivfi  (as  being  n«cetlary  in  ori)er  to  i\^p  performance  of  the  truft,)  but  nujor  himjjf,  Vaugh, 
x8i.  183.    "J  ^  a  Wms.  Rep.  122.  Kyre  v.  Lady  Shaftlbury. 

-^  Itfeems  this  guardian  Ihall  have  the  cuilody,  not  only  of  lands  defcended;  or  left  by  th* 
^ther,  but  of  a^/  lands  andgoifd^  any  ^.ly  acjuireJ,  or  pUFchafrd  hy  Che  infafit*  which  the  guart]ia« 
^n  f4>cave  had  not,  wliic^  provies  that  he  derives  not  his  interel^  from  the  father  but  from  the  law  9 
for  the  father  cutild  never  s(ive  him  power  or  iniereft  of  or  in  that  which  was  never  Ins* 
ibid.  185,  186. 

J  A  guardian  by  nurture,  being  fo  appointed  by  the  tcftator's  will,  can  only  If/ife  at  wiV/,  and 
pot' for  any  luunber  of  years.  Trin.41  Elip.  B  R.  Cro,  E.  678.  7^4.  Piggot  v.  Garnifn/^^For 
the  guardian  himfelf,  (except  he  be  guardian  in  fjpcagc)  is  but /</,*. j///  at  will,  Arg.  Mich,  it 
Geo.  8  Mod.  3  la*  ia  caft  of  Skip^ith  y.  Green. 

A  giiandiany  having  a  coniiJerable  fum  of  money  in  his  hands,  laid  it  out  in  a  purchafe  of  lands 
fcr  the  benefit  of  the  infant,  if  wlieo  he  a^e  of  ^g0  lie  fiiould  agr<se  Co  it ;  the  infant  dying  ia 
fiis  minority,  it  was  decreed  that  the  guardian  ih(Hild  accouat  for  the  money  to  the  adminiftrator 
bf  the  io^nt,  ffH*  that  he  could  fidt,  without  the  dirc^ion  of  the  eottr^,  r^^irtir/  ihe  pei final  In f 
rtai  ffiatt,    Trin.  1686.  I  Vcrn.  40;.  435.  Earl  of  Winchelfea  v.  Norcliff.  The  guar-  ' 

fiiao  ought  xo  afiply  the  eftace  in  his  hands  to  pay  tbf.  Mtti  of  the  infant.  Hill,  ii  it  zz  Cio-.  a. 
I  Chan.  Cafes  157.  Dennis  v«  Badd.  ■  Ho  may  pay  off  the  intercft  of  any  real  incumbraoce, 
and  the  principal  of  a  mortgage  i  becaufe  'tis  an  intermediare  charge;  nn  the  lanO,  bat  m  other  reai 
tMrnm/tr^Mut.    Hill  1700.  Chan.  Free.  137.  "aimer  v.  Danby.  Abr.  Kqu.  Cafes.  261.  S.  d. 

I  -Where  the  mother  as  gua^lian  received  the  rents  of  the  eftatc  and  paid  off  fpecialtiesi 
but  took  alignment,  and  after  the  denth  of  the  infant  brought  a  bill  againft  the  heir  for  a  dif. 
covery  of  al&ts  by  defcent  (Ihe  claiming  the  rents  received  as  aOminiltratrix)  the  court  held 
ctiat  the  cnafdiai|  if  not  compellable  to  apply  the' profits  of  the  eflare  of  the  infant  to  pay  oS  the 
bond'dthi  of  the  anceftor;  per  Cur.  Hill.  1707*  a  Vern*  6<'.6.  Waters  v.  £b;al. 

8.  h  father  indebted  to  B.  grants  to  him  the  guardian/hip  of  hiis  •Norwiii 
fiiuiy  ai)d  covenants  hot  to  revoke  it ;  *  equity  will  not  reftrain  the  aJIde  the** 

Suardaan  from  receiving  the  rents  and  prohts  of  the  infant's  eftate,  deed,unlefs 

uC  onlv  from  abufing    his    perfon.     Hill.    i686«   Veril.   442.  the  debt  be 

Lecone  V.  Sheires,  \^^  "'*  '^"^ 

abufed*    lbid«  in  Marg. 

9.  An  anfiver  in  chancery  by  die  guardian  cannot  be  read  in 
evidence  ^ainft  die  in&nt ;  for  there  is  no  reafon  that  what  the 
guardian  iwears  in  his  anfwer  (hould  zfitSi:  the  infant.  Mich. 
I  W.  &  M.  C:  B.  2  Vent.  72.  Leigh  v.  Ward. 

la   '4  fFiV  M*  cap.  3.  y;  II.    EnaSed  that  guardians  or 

truftees^  having  the  diffojal  rf  the  money  of  infants  under  12  year Sy 

mght^for  the  ufe  rffuco  infants^  pay  100 1,  of  the  infant* s  money  for 

the  purchafe' of  annuities  therein  mentioned^  and  Jhould  name  the  in-" 

font  fo  be  nomineey  and  fuch  infant  Jhould  become  a  contributor. 

If.     6  6eo.  I,  c.  4,  f.  23.     Every  proprietor  fljall  have  liber  ty^  This  aft 
during  fuch  time  as  the  hois  fialt  lye  open^  tofubfcribe  his  annuities^  was  for  the 
#r  debts  in  the  proper  booksy  at  fuch  prices^  and  upon  fuch  conditions^  p^^"*fa,\j 
as  are  in  this  a£f  prefcribedi  and  all  guardians  Jhall  have  like  liberty  fccuritv,  of 

to 
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g«  s.  S.  iff  fi4hfcrihe  fir  their  itifants^  and  Jhall  It  indemndui fir  img  At 

^o«pany-  fime:  But  tht  Jhares^  wbkh  Jiich  guardians  JhaU  hyyirtut  rf fith 

Wnw'i  fidffcriptkns  bt  intitltd  to^  in  tht  companfs  capitai  ftteky  ^ak  ht 

Ricp.  86.  Habk  t$  tht  likt  ttfesy  trtifis  and  purpofes^  as  tbtfamt  anmtitits  and 

cTmj^  ifc^J  would  have  iten  had  they^not  betnfo  taken  in» 

clesMcL    Mich,  l^^^*  Powell  v.  Hankey  and  Cox>  And  Tee  &-  C.  at  tit.  S.  S.  fob* 

icriftions.  Inf. 

12.  Though  an  infant  cannot  fuhmt  to  an'  awards  jtt  his 
guardian  may  (uhmit  fir  hinij  and  bind  himfelf  diat  the  infant  fhall 
perform  it.  Per  Cur.  Hill.  6  W.  3.  B.  R.  Cumb.  318.  Ro- 
berts  V.  Newbold* 

13.  If  3ne/iate  mortgaged  comes  to  an  infant,  the  guardian  mii/l 
hep  down  the  intereft^  and  not  let  it  run  on  to  tncreafe  the  per- 
fonal  efhite,  which  poffibly  he  may  be  in  expedation  <rf'.  Pafch. 
1725.  2  Wms's  Rep,  278,  279.  Jennings  v.  Looks. 

[  ^83  ]  (P.  4)  Power  jj  to  the  Per/on^  of  the  Infant;  and  in 

what  Cafes  the  Court  will  deliver  the  Infant  to 
the  proper  Guardian  ;  and  how  far  ireftrained  by 
Chancery. 

l^^^T  '•     ^^  ^'"'  ^*  ^^P\  ^4"  /  ^'     EnaQs  that  a  father  maj  di/ptft 

"Was  ap.  ^'^   divift  of  the  tuition  of  his  children  to  whom  he  pleafes^  except^ 

pointed  l^c,  andfuch  perfon  to  whom  the  cujiody  offuch  children  Jhall  bt  fo 

pu-dian  difpofgd  or  devifed  may  maintain  an   ♦  a£fion  of  +  ravifliment  of 

marrying  Ward,  or  trelpals  againjt  any  perjon  who  Jball  wrongfully  take  away 
▼cry  mean-  fuch  children^  and  Jhall  recover  damages  for  the  Janu  in  'tit  fatd 

di  ^^\  "°"  ^^^^fi^  ^be  ufe  or  benefit  offuch  children. 

poiTelTion  of  hiRi>  and  fenc  him  abroad,  and  the  court,  upon  information  that  the  child  was 
rffhindy  iflfucd  a  writ  of  hoonne  tfpkglandsj  and  upon  (hewing  caufe,  the  court  fald,  that  being  ap- 
pointed under  an  a6l  of  parliament,  fbe  could  not  be  removed,  and  the  uncle  was  ordered  to 
fend  for  tlie  child  hoiine.  Mich.  29  Car.  2.  a  Chan,  cafes  237.  Foftcr  ▼«  Denny.-—— *f  Tim 
guardian  under  this  i&tute  may  have  ravilhment  of  ward  as  the  guardi^tn  by  knight^s  fervice^  or 
in  focage  at  common  law,  and  the  fiatute  extends  to  IreLnd,  Midi.  27  Car.  2.  B.  H>  3  Keb.  52$. 
Xiord  Anglefcy  v.  Lord  Offtny. 

By  the  exprefs  words  of  the  adl,  the  guardian  by  will  takes  place  of  all  other  guardiaos,  and 
his  authority  by  this  law  is  a  cor.tinuntlon  nf  the  f.iternal  authority  \  per  Lords  Commiffioners.  Hill. 
^722.  %  Wms.  Rep.  115.  in  cafe  of  Eyre  v.  Lady  Shaftibary. 

2.  The  law  hath  appointed  remedies  both  droitural  and pojjejfirf^ 

to  recover  the  guardianfhip  j  firft,  droitural  ^  as  the  writ  dtcujlodim 

terra  iff  haredis  j  and  if  the  ward  was  married,  then  bv  Ae  fla^ 

tute  of  MertoHy  c.  6.  the  plaintiff  fliould  recover  the  value  of  the 

marriage.     2dly,  Poffeflbry  \  as  at  common  law,  trejpafsy  in  which 

he  could  only  recover  damages,  and  not  the  ward  it&tf ;  bat  bjr 

the  ftatute  IVefl.  2.  35.  which  gives  ravifliment  of  ward,  he  re-* 

covered  the  body  of  the  heir,  and  not  damages  only.     G«  £(^u.  R.- 

175.  Pafch.  8  Geo.  i.  Earl  of  ShafUbury  v.  ShafWbury. 

•  l^pon  a         3»  A  guardian  brought  a  •  habeas  corpus  to  bring  up  the  body 

thrin  hab*    Qf  ^.jjg  in^nt,  and,  when  it  was  brought  up,  it  was  delivered  to  Ae 

pany  re*     guardian  j  but  the  guardian  not  being  in  court  when  the  motion 

waa 
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was  made,  the  court  for  that  reafon  would  then  make  no  rule,  but  J**""^  **" 

upon  his  coming  another  day  into  court,  the  child  was  delivered  to  ^^^  *^^ 

him  without  farther  argument     8  Mod.  214,  215.  Hill.  10  Geo.  fonamin 

the  King  v.  Oland.  cuftodia 

fnea,iMc 
htM  £t  impttratifimi  hujtts  hrevi^,  vcl  unquam  poftea.    But  the  return  was  held  iR  ;  for  it  did  not 
appear,  but  that  be  had  che  infant  in  hts  cuftody  die  impetratinnis  of  the Jirfi  writ-    Hill.  a4 
it  Z7  Car.  2.  B.  R.  2  Lev.  128.  the  King  v.  Sir  Robert  Viner. 

4.  A  child  was  Irft  to  the  care  af  the  defendant  by  the  mother^ 
when  about  two  years  old,  by  whom  fhe  had  been  educated  ever 
fince ;  r^e  father  died  and  left  the  charge  of  the  child  (now  about 
6  years  old)  to  his  otvn  brother^  the  prefent  guardian,  who  was  in- 
titled  to  the  ejlate  if  the  child  Jhould  die  without  iffue^  and  therefore 
not  a  proper  perfon  to  be  guardian ;  per  Cur.  The  child,  who 
wants  difcretion  to  choofe  a  guardian,  has  therefore  no  liberty  of 
election,  and  in  fuch  cafe,  when  (he  is  brought  up  by  habeas  cor- 
pus, the  court  muft  choofe  a  guardian  for  herj  and  this  is  not  the 
firft  time,  that,  upon  the  return  of  a  habeas  corpus,  perfons  have 
been  delivered  by  this  court  to  them  who  have  a  right  to  re- 
ceive them;  it  was  done  by  the  Lord  Ch.  J.  Holt,  and  it  was  done 
in  Lady  Hariot  Berkley's  cafe,  it  being  fuggejled  that  jhe  was 
married\  and  fo  in  the  Lady  Rawleigh's  cafe,  who  was  de- 
tained by  her  hufband  againft  her  will ;  both  which  ladies  the  court 
Irf't  to  their  own  ele^ion^  becaufe  they  were  both  of  difcretioiL 
0  Mod.  214.  Hill,  10  Geo.  the  King  v.  Oland. 

5.  The  Lord  Anglefea  devifed  his  eftate  to  his  daughter^,  and  ap-^  ^^  was  or- 
printed  v/ho  fhould  be  her  guardian,  and  exprefely  declared,  that  if  ^^^^J^^ 
the  lived  with  her  mother^  half  her  eftate  Jhould  h:  forfeited  \  yet  the  fhould  be 
court  of  B.  R.  would  *  not  relieve  ;  but  (he,  being  brought  up  by  tal^en  from 
habeas  corpus,  was  l^  to  he)'  own  rAc/V^,  whether  (he  would  live  andT?*^^'* 
with  her  mother,  though  by  living  with  her  fhe  was  to  Forfeit  queftration 
half  her  eftate.     Hill.  10  Geo,  8  Mod.  214,  cites  it  as  the  Ld.  awarded 
Anglefea's  cafe.  ?f ^'"^  ^^^ 

°  D.  of  Buck- 

ingham and  the  mother  for  not  produclpg  the  infant.    G.  Equ.  R.   173.  cites  Annefley  v. 
Aunciley.  .  *ri84l 

6.  Macclesfield  C.  (aid,  that  guardians  are  only  trujleesy  and  Thedifpo- 
^tftatute  gives  them  no  more  power  than  guardians  in  focage  had^  fathcr'by  ^'^ 
and  the  court  may  interpofe  as  well  in  the  cafe  of  the  one  as  of  will  is 

the  other;    and  in  anfwer  to  an  obje6):ion,  that  the  court  (hould  not  binding, 
ifAerpofe  before  the  guardians  had  mijbehaved^  his  lord(hip  obferved,  ^^^^^ 
that  preventing  injulHce  was  to  be  preferred  to  puni(hing  injuftice,  bejLwni^ 
and  that,  if  any  wrong  Jleps  had  been  taken^  as  induced  the  Uaft  which  cafe, 
Jnfpicion  of  prejudice  to  the  infant^  diough  they  might  not  deferve  ^Jj^^j^^^^^f 
pttniihment,  yet  the  court  would  interpofe  and  order  the  contrary ;  tni(t,  this 
and  that  this  was  grounded   upon  the  general  power  and  jurif-  court  has  a 
diflion  which  this  court  has  over  all  trufts ;  and  a  &:uardian(hip  I'^^pe""^^"- 
vw  moft  plainly  a  truft.    Wms's  Rep.  705.  Trin.  1721.    Duke  it;  per 
of  Beaufort  v.  Berty.  Lord  Mac- 

clekheld. 
2  Wms's  Rep.  107.  HUl.  172a.  Eyre  v.  Countefs  of  Shaftfbury. 
If  Uure  be  only  an  apprdnnjion  that  the  infant  will  be  married  untjualfy,  either  by  the  guardian  or 

by 
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by  his  neglect,  a  court  of  equity  ^vill  im^rpofe  and  fend  for  the  infant  and  comlni^  him  to  th^ 
cuftody  of  a  proper  perlbn  or  relntion,  in  order  to  present  I'uch  danger,  z  Wms's  Rep.  jzi,  uj. 
ppr  Lords  ComminTioners,  who  faid  it  w:>s  fo  done  by  Harconrt  C.  m  Lady  Cath.  Annefley*s 
cafe.  ■         ■    -and  by  Imt^  Maccle^eld  iu  Mr.  Virkqn's  cafe  of  StafTordOiire* 

7.  Where  a  will  appoints  guardians  of  an  infant,  oTid  recom^ 
mends  to  acf  with  the  advicf  of  one  who  if  afterwards  attainted^ 
this  fuperintendency  devolves  on  the  great  feal,  as  the  general 
guardian  of  all  infants;  per  Macclesfield  C.  and  accordingly  he 
dirci^ed  application  to  be  made  to  v/,o  others,  Wms's  Rep.  706. 
puke  of  Beaufort  v.  Berty. 

8,  A.  devifed  the  guardianfhip  of  his  <:hild  to  M*  his  wife  and 
y,  5.  but  if  M*  marry  again^  then  M.  and  f.  J.,  to  fix  upon  another 
guardian  \  M.  married  again,  but  would  not  agre,e  with  J.  S.  ta 
choofe  another  guardian.  It  was  refolved  by  Lord  King,  that  it 
devolved  upon  the  Court  of  Chancery  to  appoint  a  guardian, 
Wms's  Rep,  703.  in  a  not?  there  cites  Trin.  1725.  Darcy  v. 
Lord  Holderneis. 

9*  There  were  three  guardians  made  by  vn\\  of  an  infant 
daughter ;  one  of  the  guardians  took  her  from  a  boarding-fchool 
and  married  her  to  his  oiun  fon^  who  had  no  eftate,  ihe  being  theci 
9  years  and  3  months  old,  and  the  fon  an  apprenU9e  to  a  peruke-* 
maker  \  King  C.  ordered  that  guardian  to  bring  the  ini^t  into 
court,  and  that  he  apd  his  fon  attend,  which  they  did)  and  then 
his  lordfhip  iaid,  that  Jhe  having  never  been  under  t^e  care  of  tbe 
courtj  nor  committed  by  the  couit  to  that  guardian's  cuftody,  be 
thought  it  was  net  an  immediate  coritempt  to  the  couriy  but  that  it 
was  punijhable  by  information^  and  would  have '  him  bound  over 
with  furecies  to  be  taken  by  the  mafier  to  appear  and  ^fwer  to 
an  information  to  be  exhibited  by  the  Attorney  General  agaxnft 
him ;  and  that  the  child  be  delivered  over  to  die  other  guardian 

J  the  third  being  dead);  but  he  not  being  prefent,  dire<Sl(ed  that 
le  be  deliveied  to  the  plaintifPs  clerk  in  coi|rt  that  afternoon,  in 
order  to  deliver  her  to  the  (aid  other  guardian,  and  upon  refulal  by 
the  ofFending  guardian,  he  was  to  (land  committed.  2  Wms's 
Rep,  561,  562.  Mich.  1729.  Goodall  v.  Harris. 

Fd^  ((^)  [In  Socage.]     His  P(?wrf , 

Becaufe  he  f'*  T^  ^^^  ^*^^  *"  focage  has  rent-charge^  or  feck^  w  fucb  Hi^ 

bas  iieaif-  thingSy  which  are  not  held  of  any  pcrion,  yet  the  guardian 

tody  of  the  in  focage  &ail  take  inio  his  cuftody,  as  well  thofe  a$  the  land  in 
heir.    Ibid.  fQ^gg^      Qq   Li^^^  gg  J  . 

[I  8  c  1       [^'  A  guardian  in  focage  (ball  not  prefent  to  a  churchy  which  bc- 

^  -'  comes  void  during  the  qiinority  of  th^  heir;  hecaufe  it  is  not 

b.— ^'0^1.'^  fuch  thing  of  which  he  can  make  an  account,    2^7  E.  3.  89,  b^ 

of  Advow-  per  Thorpe.  ] 

fon>.  22  —  *  *      A^ 

So  (if  f,a  udian  by  nurture,  Cro.  J.  98,  99.— The  AwV  himff/fthaH  prefent  in  fuch  ctfe.  «jw 
1,1ft    g^.  Of  what  age  foever  he  he.  3  Inft.  156.    >    Bui  the  guardiao  m^  prefenK 

u'heu'  ti^-i  heir  is  not  of  years  of  difcrecion,  per  Daniel  J.  Mich.  3  Jac.  B.  R.  Cra  J.  99-  Shof^ 

UivA  V.  Ridrr Trin.  1  Jac  C.  B.  Ow.  X15.  S.  C«-r-«pThe  j>refentatkon  uught  to  be  in  tbe 

luimc  of  the  heir.    F.  N.  B.  33.  (T)  innotis, 

r^.  Guardian 
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[  3.  Guardian  in  focage  fnay  grant  a  copyhold  in  reoirjkn^  ac^  Per  Lord§ 
cording  to  the  cujfom  of  the  manor,  and  it  mall  be  good,  *  though  Commif- 
it  does  not  come  into  pofleffion  during  the  nonage  of  the  ward ;  ^*  vv^s\ 
for  he  was  dominus  pro  tempore.    Dubltatiir.     H.  2  Ja.  B.  6.  .>ep.  i%u 
between   Shaplaiid  and  Ridler.    M,  3  Ja.  B.  6.  (ame  cafe  ad-  — Tae 

xnittet!  a  copyhoMer /» r^MotWrr  fnr  life  m  bis  own  tuuiUf  and  adlad^red  good ;  becaufe  he  has  a 
lawful  intere/^.  Trin.  i  JaC.  C.  B.  Ow.  ri.c.  Shopland  ^Is.  Sapland  v.  Rider  S.  C  And  a 
copyholder  admicted  f ;  in  by  th^  cv/lom.  Cro.  J.  99-  S.  C— Mich,  i  Jac.  C.  B.  4  Le.  2  ^8.  S.  C* 
■  Godb.  143.  S.  C— I  Roll.  499.  pi.  4.  S.  C— •  A  guardian  in  focage  may  grant  copy- 
holds in  reverfion  according  to  the  cuftom  of  the  manor,  though  tbty  {  coms  intt  fioJfffi'>»i  during  thi 
rtantge  of  the  infani.  i  Kcxv  Abr.  684.  cites  Mich.  8  W.  3.0.  B-  Lade  v.  Barlcer.<«-He  may 
grant  a  apybold  that  ffeUats  to  the  infant^  Noy^  85.  in  cafe  uf  Delaval  v.  CUre.  ■  ■  » 
X  Qjuerv. 

[4.  Guardian  in  focage  may  make  *  leaf e  for  years  of  the  land  *Ovr,  115. 

of  the  ward,  and  leffee  Siall  have  t  cjcaione  firma.   H.  2  Ja.  B.  s"hopland^. 

faid  to  be  fo  adjudged  M.  5  Ja.  B.  per  curiam  agreed  between  Rider 

Briideii  and  Huffey. J  Cro.  j.  99. 

nant  in  focage  leafed  his  land  for  4  years  and  died ;  his  heir  being  within  the  age  of  S  years. 
The  mother  beifig  guardian  in  focage,  made  another  hup  f  the  fam$  kjjie  for  14  years.  Per  Cur. 
Thi«  u  ajjfr<nelfr  o/ihe  formtr  ieafe  ;  but  'tis  cthenvite  of  a  leafe  made  by  a  guardian  by  nurture. 
Mich.  13  Eiiz.  C.  B.  Le.  158.  Anon.— Hill,  ^i  Eliz.  4  Le.  7.  S.  C.  and  that  the  fecond^  leafe 
ipv'as  made  m  tbegututiian's  namt,  Wiilet  v.  Wilkinfon.-— ~Per  Anderfon  Ch.  J*  it  cannot  be  a  fur* 
render;  for  a  guardian  has  no  reverfion  capable  of  a  furrender,  but  only  an  authority  to  take  the 
profits  Co  the  ufe  of  the  heir,  but  it  mp.y  be  a  determination  by  confequence  and  operation  of 

hti7.    KHI.  31  Eliz.  C.  B.  I  Lc.  3x2.  Willis  v.  WhitcWood.  S.  C It  is  an  extingtu/bment  of  th9 

former  leafe  Ow.  45.  S.  C— ^->Huct.  10$.  S.  C.  cited  as  adjudged  tbil  it  was  no  iurrendeo  bj 
<he  name  of  Mills  v.  WhitewiM*d.    «    . 

If  a  fern"  guitrdian  in  fuca^c  marries^  and  then  joim  with  fbe  barm  in  a  leafe  of  the  infant's 
land  it  Aiall  not  bind  her  after  the  baron's  death.  Mich.  7  Se  8  Eliz.  B.  R.  PL  C.  293.  Oiborii  v. 
Carden  and  Joyc. 

f  A  leafe  by  a  guardian  is  fufficient  to  maintain  a  declaration  in  ejedmenty  though  it  be  void 
a^aioft  the  infant.    Arg.  Hard.  330.  Wheeler  v.  Toulfon. 

$.  A  guardian  cannot  shange  the  avowry  of  the  heir.  48 
K.  3.  10. 

6.  Guardian  in  focage  ffwyjufiify  the  oeeutathn  and  governance 
of  tbe  land,  and  h'kewife  of  the  body,  again/f  the  heir  htmfelf',  per 
Frowick  Ch.  J.  jvlich.  18  H.  7.  Kelw.  46.  b. 

7.  If  mortgagor  dies,  hi^s  heir  being  under  the*  age  of  14,  and  Hitl.^8 
the  land  is  held  in  focage,  the  guardian  in  focage  may  tender  the  ^^^^a. 
mortgage  money  in  tbe  ward's  name;  or  if  it  be  held  bv  kjiight's  fer-  wackins'  ▼• 
vice  and  the  heir  is  under  2Z,  tbe  guardian  ta  chiyairy  may  do  it.  Afhwel.— 
Co.  Litt  ao6.  b.  l^if 


B.-  Le.  34.  $.  C— — Ow.  f  37»  S.  C— --Cro.  E.  132.  S*  C— — Ow.  34.  S.C.  cited— ^«  if  tf 
i«w/  be  upcm  condition  chv  the  obligor  or  bis  heirs  Ihall  pay  100/.  and  tbe  obligor  dies,  hit 
heir  being  under  age»  payment  by  tbe  guardian  is  goods  per  Wray.  HiU.  18  Eliz.  0<r.  ]37« 
y^aikJDs  V.  Aftwick. 

♦ 

8.  Guardian  by  nurture  or  in  focage  may  ^  inter  in  tbe  name  of  ^Theentpr 
the  in/antj  who  has  right  of  entry,  and  this  fhall  veft  the  eftate  in  ^  ^^^ 
the  iii&nt,  wiibwt  any  command  or  ajfent^  for  the  privity  that  is  guardian  it 
bctweea  them.    9  Rep.  zo6.  Podger's  cafj^.  ^^^"^7. 

and  pcmef* 
Hon  of  ttw  infant  beir»  fo  as  to  make  a  fofftffi^fratris.  Co,  Lite.  15.  a.-— 3  Ref».  4a.  in  Rat* 
cliff's  cafew—^In  the  cafe  of  a  copyhold.    Co.  Copyholder,  S.  41.  DaL  xto.  Anon. 

S.P.I  ■  I  #3  Lt«90..A]Miu  S.  F.  ■  i      In  tbt  cafe  ot  btftard  eigne,  mm!  nralitr  ptiifne,  an 

•Dtry 
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entry  by  the  ^uardiao  is  i^ood  t6f»r€veit  a  ^fan:,  Co.  Lkt,  245.  a.— -He  msy  enter  (or  em» 
£tim  broktn.    Le.  3*3.  in  cafe  of  Willis  v.  White wooil.^— Co.  Lilt.  H5.  h   S.  P  f^ 

gaardiati  may  enter  to  avoid  voidable  Uafes  rnaJe  by  the  infanc,  but  not  to  liar  the  heir  of  his 

de&ion  at  his  full  agfe.    Mich.  1^  &  19  Eiix.  7  Rep.  7.  b.  Earl  of  Bedford'^  caf«. G.  ar* 

dtan  enters  claiming  the  freehold  totheuftof  the  Uir,  this  is  a  difleifin  and  fettles  the  freehold  ia 
the  heir.    27  AS,  68.  Thorpe. 

r  1 86  1  9'  '^^^  ^^^^  ought  not  tor  be  kept  in  the  name  of  the  heir,  but 
Ow.  II $•     of  die  guardian  in  focage.     Cro.  J.  99.  Shopland  y.  Rider. 

*  He  is  not       10.  Guardian  in  focage  is  rather  a  '^  fervant  than  a  guardian* 

afervanc      Co.  Litt-  89.  a. And  differs  only  in  name  from  a  hauiff-j  per 

lUt^W^L  Walrafley  L  Mich.  3  Jac.  B.  R.  Cro.  J.  99.  Sho^Lnd  v.  Iloyd- 
2.  ri.  But    ler.  But  per  3  judges,  he  has  an  intereji  ex  provifione  Icgis, 

li  in  loco  pa-  and  in  his  own  right,  though  it  be  not  forfeitable  nor  tranfmimbie 
i^%k     to  executors.    Ibid. 

■■  He  has  an  inttr eft  joined  witS  a  truft  for  the  ward,  without  which  intercft  he  coiilJ  nrt  ex- 
ecute his  truft;  but  it  is  ntt  an  intereft  for  bimfrff,  Tnn.  16  Car.  2.  C.  B.  Vaugh  1S3.  Re^  el  r« 
Conftable.  All  the  intereft  of  the  guardian  is  to  the  ufe  of  the  tufant,  and  not  or  the  guardian. 

Mich.  7  &  8  Eliz.  B.  R.  PI.  C.  293. b.^ OAom  v. Carden  and  Joye. — Tlie  guaruiinihip  muft  be 
reckoned  an  intereA,  as  the  law  has  appointed  remedies  both  droitural  and  polTeffory,  to  recorer 
H.  And  though  a  guardian  in  foca?e  lus  tiot  any  intereft  of  projit^io  as  to  be  aflignable ;  vet  is 
not  a  naked  autliority,  but  an  intereft  of  bomottTf  which  a  man  may  as  well  have  as  an  ioien:ftof 
profit.    Pafch.  8  Geo.  Equ.  G.  R.  I75>  &c.  Earl  of  Shaftlbary  v.  Shaftlbury. 

1 1.  A  guardian  may  take  hut  not  givefetjin  \  per  Coke  Ch.,  J. 
Trin.  44  Eliz.  B.  R.  Cro.  J.  142.  in  cafe  of  Brediman  v. 
Bromley.  « 

(0^2)  Power  oft\xc  Infant  as  to  the  Guardian.    • 

If  a  guar-  j.  INFANT  fued  an  appeal  of  murder  by  prochein  amy,  and 
dianbe  1  '^ygs  iiififted\diat  he  may  etifavow  his  guardian^  but  per 

writ^'out  of  Holt  Ch.  J.  the  fuit  is  fubjedk  only  to  the  dire&ion  of  the  guar- 
chancei7,  diaii.  But  if  an  in£»flt  comes  ^in  and  diikvows  the  fuit,  the  court 
or  by  di-      ^^^^y  dt£:harRe  the  guacdian ;  and  yet  that  is  ftranee ;  for  to  enter  a 

ledtion  of  '     '^    •      **  n  r  i_  Tzr  n    r%  on  z:      •      •r^ 

the  court,    retraxit  is  error,    ralch*  12  W.  3.  a.  R.  i  Salk.  170.  m  To-. 

the  infant     lei's  Cafe.  • 

can't  re* 

Toke  either  ofthcm;  per  Dodcridge.    Mich.  19  Jac.  B.  11.  Palm.  2  52.  in  cafe  of  Darcy  v.  Jack-  • 

fon^  ■■    In  a  fu<t  agaioft  baron  and  feme,  baron  can't  difavow  th.e  guardian,  which  the  court 

has  ajftgmd  for  the  feme  \  |>er  Hale  Cii.  J.  Hill.  %i  k  24  Car*  z^  B.  R.  Veat.<zS5.  Frc^uxun  v. 

BoddkigtoD.  . 

•  An  infant  2.  The  couft,  if  they  fee  occafion,  m^  fufFer  the  infant  to 
h^bc  an  Jljiharge  his  guardian  and  difavtrw  the  a5fion ;  but  that  muft  be  in 
fuardian,  court,  and  the  court  may  refufe  to  do  it,  if  they  fee  good  reafon  in 
and  after,  their  difcretion.  Pafch.  12  W.  3.  B-  R.  12  Mod.  374.  in  cafe  of 
wards  came  g^^  ^   Towler. 

uperwRy  *.  .         '  \ 

aad  wonld  ha^  difavowed  the  fuit;  b'ut  the  court  doubted  \  for  it  would  be  a  retraxit^  which, 
would  be  a  bar  add  a  prejudice  to  the  infant,  and  it  may  be  he  difavows  bV  dnrefs.  Rr.  Garden,, 
pl.  lo.  cites  33  Afl*.  3<  Br. Coverture,  pi.  39*  S. Q.— ^fir.  OanJen,  p),  1 1.— .-Ao  intet  ftuli 
xux  reoBOve  his  guardian,  nor  difavow  an  action  fued  fur  him  by  procliein  amy.    F.  N.  B.  27. 

fK) An  off9^l  being  biougfat  by  an  infant^  he  came  into  conn,  and.  faid  he  would  re* 

itaquifii  tho  fttir»  and  tbereliy  it  >vas  difcontinued  again^  the  tvill  of  the  guarS^s  ejfhrnod  by  the' 
cpurt.  See  A|l»fpcy  (p^  '.Tr«..4|  JBl.  R.  R.  fiianying  v.  Fitti.  ip  and  cttes-  the  ofe  oF 
8<»ckiffrerel  7.  Blackwel.  i.  P. 

•  (Qj  3) 


(#aatiitot  mtin]  ObM*  iZ6 


(0^  3)  *  :AIlo'wances  to  Guardian.  *^^ 

I.  T  TPON  account  he  (hall  have  allowance  of  all  rtafonahlt  cefts  If  here* 
^  endtxpencts  in  all  things,     Litt.  S.  123.  remsa"^ 

profits,  and  be  r<J>i t<i  witba/t  hit  tfrfau/t  or  negligence,  he  (hall  be  difcharged  thereof.    Co.  lAttm 
8g  a.  Guardian  to  a  legatee  of  loooi.  which  was  to  go  over  to  the  guardian  and  anoeher 

in  cafe  of  death,  fpent  the  vjboU  legacy^  in  LwfuitSf  yet  after  the  infant's  death  he  was  d«cree4  to 
account  to  the  other  for  a  moiety.     P.  z8  Car.  £.  Fin.  R.  250.  Corbett  v.  Frai^kUn. 

A  grtnrdian  cht»fe  by  the  infant  having  taking  the  profits  of  the  real  eftate,  which  was  jqfn- 
tored  on  the  mother  in  law,  fubjcft  to  a  prior  mortgage,  was  ordered  to  account  for  the  rents 
aad  profits  fmcehis  enery>  allowing  lor  'mterf/i  mowyf  refwrSf  taxu  and  <iK^tenot»f  towards  maimer 
mmce  of  lU  t  hi/tit  en,  aod  the  remainder  to  be  applied  towards  difcharge  of  the  mortgagesy  and 
tbe  remainder  to  be  paid,  one  third  by  the  joinirefsy  and  two  thirds  by  the  infant.  Mich.  3Z 
Car.  z.  Fin.  R.  475.  Paine  v.  BromfalL 

2.  Guardian  purchafes  in  a  debt  due  by  the  infiuitfor  rent;  the  f  j^y  1 
guardian   ilia]!  not  take  the  advantage  of  the  bargain  which  he  p,n.j(.'^^3 
purchafed  in  with  the  infant's  money.     Tr.  30  Car.  2.  2  Chan.  fr.'szCarl 
Cafe  245.  Sir  Robert  Henly  v *  *•  Si»R«- 

Henly  v.  Zouch,  Moroak  &  al.  S.  C.  but  fays^  *twas  on  porchafe  of  ammity  cbttr^ed  en 
imfiml*s  tfiatf, 

3.  The  mother  was  decreed  to  have  the  cuftody  of  the  heir's 
perfon  and  eft'ate,  and  the  mailer  to  take  account  of  the  profits,  and 
dired  the  putting  It  out  for  the  benefit  of  the  infent ;  that  (he  be 
injoined  from  committing  wajij  and  to  be  allowed  her  charges,  and 
convenient  maintenance  for  \he  heir  out  of  the  profits  of  the 
cftate.     Mich.  31  Car.  2.  Fin.  R.  433.  Dormer  v.  Dormer. 

4.  A  guardian  at  the  rcqueft  of  J.  S.  who  was  going  to  marry  Whcrcw 
die  ward,  glfve  in  an  account  of  tbe  efiate  to  the  intnmd  hujband^  moSw'oc 
and  fecured  the  balance  by  three  feveral  bonds  to  J.  S.  who  gave  a  guardian* 
honJLto  tbe  guardian  to  reUafe  all  accounts  to  him  after  the  marriage :  "^f>^  ^?^^ 
the  marriage  was  had;  the  guardian  paid  the  balance,  but  J.  S.  ^'^^^fi^ 

Eve  no  rdeafe,  but  fued  for  an  account  and  relief  againft  the  fur  it,  and 
nd  j  and  the  guardian  was  ordered  to  anfwer  the  bill ;  for  the  ac*  obtains  it 
count  was  made  yAyen  J.  S*  had  no  title;  no  releafe  was  given,  and  ^,^^ '{J^ 
the  piorfuit  is  frcfli.    Mich.  35  Car.  2.  2  Chan,  cafes  157.  Of-  iM»d»it 
born  v»  Chapman.  .  flan  be  fee 

afide.  Per 
Cowper  Id.  Chanc.  20  May,  9  Anns,  i  Salk.  1 58.  Duke  Hamilton  r.  Ld.  Mohun.*— -Arg* 
5.  C.  cic«d  10  Mod.  447  i  Vera.  651.  8.  C. 

5.  An  infimfs  eji^e  was  mortgaged^  and  J.  S.  &e  defendant  as  Motto- » 
guardian  to  the  infant  paid,  off  the  mortgage  and  took  an  aJJ^ment.  faidtffa 
The  infiuit  died  at  x6>  and  gave  all  her  perfonal  eftate  to  J.  S.  a  ,Ztg^^c»^ 
bill  is  cxhiUted  by  A.  who  is  both  bcir  at  law  to  the  infant)  and  to  eftteptrfi- 
whom  aUb  the  eftate  was  deviled  by  the  infant's  fether,  in  crfe  of  JJ^^^ilc 
her  dying  before  2I)  as  it  frll  .out  &e  did,  and  tbe  b«ll  pcayed  that  di^lTthe 
the  perfonal  cftate  ibooid  be  .appUod  to  pay  oiF  the.sMrtgage,  and  landde- 
difcharM  the  real  eftate.    But  though  die  mortgagee  Sad  never  fccndj^to  t 
<mered)  yet  Laid  Keeper  was  of  opiei.on,  that  ad  to  the  pr^ts  heirTflis 
rifiivU  $ta  rf  tburmtt^ffd.Itmds^  the  4€&adant  fluHild  Jbe  taken  to:  ihan  not 

^  have  th« 
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Boner  .  tie  iii  ptffeJJieH  as  marteagee.,  and  tut  as  guarMatu  (Tlie  "EiaXat  iiih 
»'JSmfr  *  Qi)  Mich.  1704.  2  \fem.  471.  Bifhop  V.  Sharpc 

firacot ;  for  fhe  might  Itave  been  compelled  Co  apply  the  perfonal  «ftjce  in  eafe  of  the  reat. 
1  Vern.  193.  Mich.  1690.  cited  id  the  caie  of  AcDLiv  wai.  Audliv  as  ch«  cjtfe  of  Zoocti 
V.  Loyd. 

6.  Guardian  borrows  mon^y  of  A^  to  difcbatge  incwihbrana  on  the 
infant's  efbate,  and  promifes  to  give  fecurity,  but  dies  \hdotc,  'twas 
done.  T'houe'h  the  incumbrance  was  difcfaiarged  with  A.'s  mooeyy 
yet  no  fatisfafi'ion  for  the  money  can  be  decreed  to  A.  out  of  the 
infant's  eflate.  But  the  guardian  having  difburfed  more  than  re- 
ceived, decreed  account  to  be  taken^  and  what  was  due  to  the 
guardian  to  be  raifed  out  of  the  infent's  eftate,  and  to  be  applied  as 
a^fiU  to  latisfy  A/s  debt  HilL  1704.  2  Vern.  480.  Hooper  v« 
£yles  and  Rideout. 

(Q^  4)     Guardian  charged  ot  favoured* 

X.  T  F  an  infant  brings  ailife  againft  his  ffuardian,  where  it  b 
^  found  that  the  guardian  took  feoffinent  of  the  infant  VHtbht  age^ 

he  (hall  be  imprifoned.     Br#  Impnfonm^nt,  pi.  98.  cites  Fitzbi 

Affife  395.  anno  8  £.  2.  Itin.  Cane. 
S.P.Butthe       2,  Note,  if  the  guardian  does  waji  in  the  land  or  tenements  of 
m^  reefer  ^^  ^^'*'  ^^  '*^  value  of  ^os.  the  guardian  (hall  lofe  the  ward  Tthough 
«kun4ges,      it  be]  to  the  *  value  of  20  /.  for  fo  is  the  ftatute  intended  to  lofe  all ; 
Wcaufetbe  by  the  opinion  of  Hank.     Qusere.    Br.  Garde,  pL   76..  cites 

▼atue  of         1  o  H    J    ^ 
the  ward-      *a  "• +•  4- 

Ihip  is  greater  than  the  waft.  S\  fuis  cujfos  pupilh  fraudm  fiurii  a  tmtla  rimn/mJus  ^  Jenk* 
39.  pi.  75. 

^[188 J  3.  Guardian  in  (bcage  is  bound  by  law  that  the  boir  he  weli 
brought  upy  and  that  bis  evidences  be  fifely  kept*  Co.  Litt  S.  123. 
Pag.  89.  b. 

4.  Infant  brings  a^ion  againji  guardian  and  recovers^  and  guar- 
dian brings  the  money  into  courts  and  there  depofits  it ;  'tis  a  good 
difcharge  againft  the  infant,  and  he  (hall  not  anfwer  the  fuit  again  in 
an  account.    ^lich.  II  Jac.  C.  B.  Godb.  214  Hughe's  ca&» 

5.  The  plaintiff's  being  the  fervants  to  the  late  Earl  of  N.  for 
their  fervices  to  the  family  had  penfions  (fpectfied  in  the  l>ili)  al- 
lowed them  for  their  lives,  which  were  conftantly  paid  to  them  bv 
the  fteward,  but  were  difcontinued  fincc  the  death  of  the  hft 
Earl,  the  guardian  not  thinking  herfelf  fecure  againft  any  account 
die  in&nt  might  demand  for  me  payment  of  £e  penfionsy  (there 
being  no  writing  or  will  for  them)  unlefs  indimnijied  by  a  decree 
of  the  couft  againft  the  in&nt»  And  therefore,  a  bill  being  ex« 
hibited  for  this  purpofe,  it  was  decreed  accordingly.  Mich.  26 
Car.  2.  Finch.  149*  Dr.  Mapletoft  v.  CounteS  of  Northum- 
berland, &c. 

6.  B.  Guardian  in  focage  takes  the  profits  of  the  infant's  eflute, 
and  dies,  and  makes  A.  executor ;  infant  dies,  C.  the  heir  of  in« 
fant  pays  200  L  on  ^judgment  of  the  ancejioru    A.  took  admini* 

firatioo 


[<tJuarliian  anti]  m&xn.  id8. 

ftration  to  the  infant ;  per  Lord  Keeper,  the  profits  taken  by  the 
guardian  are  liable  to  make  fatisfad^ion  to  C.  but  the  perfonal 
eftate  in  the  hands  of  the  adminiftrator  of  the  anceftor  was  liable  in 
the  iirfi  place,  to  which  the  adminiftrator  de  bobi^  non  is  liable  in 
cafe  of  C.  Tr.  36  Car.  2,  2  Chan.  Cafes  197.  Breffenden  v. 
Decreets. 

7.  Where  a  guardian  iy  anfwsr  confejfes  affets  in  his  hanisy 
whatever  after  becomes  of  the  infant  or  of  his  eitate,  (as  in  this  cafe 
the  infent  died  two  days  before  the  decree  inroUedj)  yet  by  a  decree 
for  payment  of  a  debt,  the  guardian  is  liable ;  for  the  decree  ha^ 
fixed  the  payment  on  die  guardian.  Tr.  26  Car.  2.  2  Chan.  Cafes 
199.  Tyas  V.  Talbot. 

8.  Guardian  takes  bond  in  bts  oivn  name  for  arrears  of  rent,  he 
makes  it  his  own  debt.  26  Car.  2.  2  Ch.  R.  97.  Wall  v.  Buckley. 

9.  Guardian  of  an  infant  was  hound  in  his  own  ejlate  by  covenant 
of  the  infant  3  the  guardian  being  party  to  the  indenture.  Mich, 
26  Car.  2.   2  Chan.  Cafes  211.  Strickland  v.  Coker. 

10.  Guardian  fur  chafed  land  with  the  infantas  money ^  this  fhall  Yeni.435,' 
go  to  the  itext  of  kin,  in  cafe  of  infant's  death,  and  not  to  the  ^^^Jl^ 
heir ;  and  if  next  of  kin  will  not  take  to  the  land,  the  guardian 

muft  anfwer  the  money.     Hill.  1697.  Arg.  2  Vern.  353.  cites 
Dennis's  cafe. 

11.  A  receiver  or  manager  of  the  infanfs  ejiate  appointed  by  the 
guardians  or  truftees,  with  a  falary  for  his  fo  doing,  is  a  fervant  to 
die  guardians  only ;  and  as  they  had  fu£Rcient  authority  to  employ 
him,  (b  they  had  to  difcharge  and  allow  his  accounts,  and  having 
accounted  with  them  Jhall  not  be  inforced  to  account  again  with  the 
infant,  •  But  the  infant  was  at  liberty  to  require  a  full  account  of 
the  guardians,  and  they  muft  anfwer  to  hinf  for  any  embezzlement  by 

the  receiver.    Trin.  1720.  Ch.  Free.  535.  Clavering's  cafe.  ' 

(Ql5)     Security.     In  what  Cafes  to  be  given  by  [180] 

him,  and  to  whom. 


I.  T^  O  R  T  H  Ch.  J.  faid  he  knew  where  there 
•^^    of  the  fufficiency  of  the  guardian  in  focage, 


there  was  fome  doubt  A  ^lur. 
^  ^a^  ^e  court  f^^  *J*^^ 
of  chanceiy  made  him  give  good  fecurity.     Hill.  28  &  29  Car.  2.  an^infanf 
C.  B.  2  Mod.  177.  in  cafe  of  Quadring  v.  Downs.  of  300/. 

per  ann. 
cflare,  thmgh  but  m  me<m  circumftanc€i  (hall  wt  be  obliged  to  give  fecurity  to  account  till  a  dcJanU 
be  found  in  biniy  but  the  court  ordered  him  to  account  yearly.    22  Car.  2.  3  Ch.  R.  co.  Hanbury 
?.  Walker. — N.  Ch.  R.  144.  S.  C. 

2-  Guardian  was  decreed  to  give  fecurity  to  pay  a  legacy  of  40  /. 
with  intereft  to  the  infants,  according  to  their  father's  will.  Mich. 
as  Car.  2.  Finch's  R.  2.  Hall  v.  Yates. 

3-  Guardian,  being  fued  in  chancery  for  a  legacy  bequeathed 
to  the  infant,  was  decreed  on  the  paymejit  thereof  to  give  fecurity, 
that  the  infant  when  of  age  fhould  give  a  reUafe^  (5fc.  Mich.  26 
Car.  2.  Fin.  R,  136.    Maplet  v.  Pocock. 

Vol.  XIV.  Q.  4.  The 
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4.  The  daughter,  being  13  years  of  age,  was,  at  the  death  of  her 
mother  left  in  the  poilei&on  of  the  father  in  lawy  who  had  no  right 
to  detain  her,  haviJig  an  aunt  who  was  guardian  by  law ;  upon 
which  an  habeas  corpus  was  granted  \  and  it  being  iuggefted  that 
he  intended  to  marry  her  to  fome  great  perfon,  (though  it  was  (aid 
fhe  was  already  married  to  another  in  her  mother's  life  time ;)  ibe 
was  brought  into  court,  and,  being  afked,  chofe  to  ftay  with  her 
father-in-law  rather  than  with  her  aunt,  or  pretendea  hufband; 
upon  which  the  court  would  not  remove  her  out  of  his  hands,  be 
entering  into  a  recognizance  of  ^0000  L  not  to  fuffer  her  to  he  mar* 
tied  fo  long  as  (he  was  in  his  hands,  and  to  permit  her  aunt  and 
friends  to  vifither,  Hill.  26  &  27  Car.  2.  fi.  R.  2  Lev.  128.  the 
King  V.  Sir  Robert  V iner. 

5.  Debt  by  a  hijhof  and  his  comnujfary  upon  a  bond  to  them  con- 
•  didoned  that,  whereas  the  defendant  was  by  the  fpiritual  court  ap- 
pointed guardian  to  an  infant,  if  he  fafely  guard  his  eftate,  and  ren- 
der him  a  juft  account  of  all  his  goods  and  lands,  &c.  then  the 
bond  to  be  void  \  the  defendant  pleaded,  that  the  bond  was  taken 
extorfive  colore  officii,  &c.  And  upon  demurrer,  HalqpCh,  J.  held, 
that  though  the  ordinary  hath  power  to  appoint  a  curator  or  guar- 
dian to  an  infant,  it  muft  be  only  as  to  his  perfmal  ejfate ;  but 
here  it  is  both  of  goods  and  lands,  which  makes  it  void ;  and  if 
he  might  take  a  bond  to  himfelf,  yet  it  muil  not  be  to  his  com- 
miflary  too ;  but  the  other  judges  inclined  that  the  bond  was  good. 
Hill.  27  &  28  Car.  2.  B.  R,  2  Lev.  162.  BKhop  of  Carlille  v. 
WeUs. 


(Q^  6)    Who  chargeable  as  Guardian. 

But  where    ^»  7  F  ^nc  enters  into  the  land  of  an  infant^  the  infant  may  charge    • 
thcfc  is  a  -*   him  as  guardian,  and  thereby  admit  him  to  be  in  without 

;:?'*''    wrong.  Arg.  Cart.  162. 

infata*i  title,  he  can   have  no  account  till  he  has  recovered  at  law.     Hill.    1684.  Vern.  «95« 

Ifewhurgh  r.  Bickerftaff. Account  lies  againfl  him  that  occupies  the  land  as  i*uardiany 

thoufrb  he  be  not  of  the  Hmd.  Co.  Litt,  89.  a.— — AnJ  it  will  be  no  f>Iea  for  him  to  Uj,  he  is 

not  pnchein any.    Co.  Litt.  89.  b. But  it  does  net  l:c  againlV  him  who  enters  intnthc  landf 

of  aH  infata  not  tenant  infucafre,  F.  N.  B.  117.  (A)  the  notc<;  there. The  inf.tnt  may  either  hare 

trefpafs  againft  him  or  Charge  him  as  mnrdian.    Mich. 40  &41  Eliz.  B.  R.  Cro.  E.  6;i.  m  cafe 
'of  Ireland  v.  Coulter.— If  one  enters  claiming  as  guardian  in  focagr,  or  by  nurture,  uhcrc  he  is 
not,  he  may  either  bring  an  ajpfe  againfl  him  as  a  dilfcifor,  *  or  charge  him  in  account  as  g^iaidi an. 
Pafch.  9  Car.  B.  R.  Cro.  C.  303.  706.   in  cafe    of  Blundcn  v.  Baugh.  ■   ■  If  guaniim 

grants  the  wardQitp  of  the  land  bona  fide,  and  after  the  /v/V  is  d>ff>arti^edf  the  grantee  Ihall  not 
forfeit  his  intereft ;  for  the  flatute  is  donunui  amitict  cufiodiam.  Co.  Litt,  So.  b.— -Two  j*»- 
tenartts,  one  dtjfjragttb  tU  heir,  both  Ihall  lofe  the  wardlhip.    Ibid. 

♦[190] 

(0^7)     Guardian  Defon  Tort.     Allowances. 

I.  1  F  one  enters  as  guardian  who  is  not  guardian  he  fhall  have 

-''  allowance  y^r  ail  reaJonahU  a£ls^  as  a  lawful  guardian  (hould  $ 

per  two  juftices.    Arg.  Mich,  40  &41  Elix.  B.  K.  Cro.  Et  631* 

ia 
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In  cafe  of  Ireland  v.  Coulter.  Per  the  other  two  juftices, 

thjc  in&nt  in  fuch  cafe  may  have  trefpafs  againft  bini,  or  charge 
him  as  guardian;  and  if  he  charge  him«as  guardian,  it  is  reafon 
he  fhould  then  have  allowance  as  guardian.    Ibid. 


(R)  *  Right  of  Ward ^  who  (hall  have  it,  [and  what  fj^^^ 

Jhall  be  recovered.^  law,  chat 

"^  in  right  of 

ward>  nor 

[  I.    A    Guardian  mhcage  (hall  have  it.    25  E.  3.  5a.  b,  27  E.  3.  j^^^j''^' 

-^  79.  b.  adjudged  of  body  and  land.     Contra  Fitzh.  Nat.  ward^he 

139.  H.  Contra  Old  Nat.  Bre.  95.  b.  but  Quaere.  ]  >i/?«  /f  not 

/» averfabh  I 
'  hut  the  ttnure',  aod  yet  per  Darby  it  is  hard  to  have  iAion  of  it,  if  there  be  no  feifin  after  the 
limitatioii.  But  6  £.  6.  in  C.  B.  it  wr.s  agreed  for  law  ;  that  if  the  lord  has  not  been  feifed  of 
the  homage  within  time  of  memory,  hue  has  been  feifed  of  the  rent;  this  fuftices  to  have  wric 
of  ward,  and  tu  count  that  he  died  in  iiis  homage ;  for  there  i&  feifui  of  fomething>  though  it 
be  not  of  t!ie  intire  fervices ;  and  for  this  caufe,  and  alfo  inafrauch  as  the  feifui  is  not  traver- 
fable,  but  the  tenure,  therefore  the  adion  lies  without  feifin  of  the  homage,  fir.  Gardci  pl« 
1X2.  cites  s  ^  4-  62.  and  6  £•  6. 

[2.  And  he  fhall  recover  damages  in  this  writ.  I7  £.  3. 
79.  b.  1 

3.  Though  all  trefpafles  die  with  the  perfon,  yet  in  the  cafe 
of  ward  as  well  as  ravifhinent,  the  a£tion  is  continued  with  the 
heir  or  executor^  Trin.  7  Jac.  Hob.  05.  in  cafe  of  Moor  v. 
Huffey.  / 

(S)    Againft  whom  it  lies,  [and  of  what.] 

•    {  I.  O  UARDI  AN  in  chivalry  may  have  right  of  ward  againft 
^^    the  mot  her  J  who  feifes  the  ward  as  guarJian  in  nurture  ^ 
for  it  cannot  be  brought  againft  any  other,  becaufe  there  is  no 
other  guardian.     12  H.  4.  19.  ] 

[  2.  But  if  a  guardian  in  chivalry  commits  a  ward  to  he  nourijhed 
to  another,  or  to  go  to  fchool  with  another,  writ  of  ward  does 
not  lie  againft  him,  but  againji  the  lordy  in  as  much  as  the  right 
of  the  ward,  and  of  the  chattel,  remains  in  his  perfon.    12  H. 

4-19.] 

[  3.  If  a  man  ahates  in  the  land,  and  takes  the  body  of  the  ward  it  lies^nr 
^7  tort,  a  right  of  ward  of  the  body  lies  againft  him.   12  H*  4.  foriheianJ, 

IQ.  1  .  but  only  foe 

"'  •*       ^  the  body  1 

pv  Waltnfley  J.  Ow.  115— —S.  P.  Br.  Garde,  pL  8.  cites  40  E.  3.  6.— S.P.  per  WalmHey  J. 
Cro.  J.  99.  cites  F.  N.  B.  i  J9. 

jp  ht  an  aHiou  to  recover  the  ward^  whereof  the  baron  was 
powffed  in  right  of  his  wife,  it  fhall  be  againft  both.  Br.  Ravifli- 
»ciit  de  Garde,  pi.  5.  cites  48  E.  3.  20. 

,  S*  It  lies  againft  the  heir  or  executor.     Trin.  7  Jac.  Hob.  95.  f  1 0 1  J 
W  cafe  ofMoorv.  Huffey, 

0^2  (T)  Ejeefment 


Jpx  [^uatnian  and]  taxm. 


(T)  Ejeament  of  Ward ;  At  what  Tim  it  lies. 


•See(R)     r  I.    A   Writ  of  ejeament  of  ward  lies  brfert  fiiftlni  foc*i» 
^*  «  r^  fcifin  is  not  tiaveriable.  i+  H,  4.  24.  ] 

(U)  ^^0  fhaU  have  it. 

OMMtf     r  l<    A    GuarJUmt  in  fitart  (ball  have  it.   25  £.  3.  52.  26  £. 

2sj:l.      -^  3.65.] 


oJFwjrd,  m^tii^tUhdr  lumiUf.  F.  K.  B.  141.  (D)  in  notis.  ■  If  the  heir  himfelf  enteiSf 
and  oaftf  hn  fowdian  of  the  landy  efeAmeot  of  ward  lies  noCy  bat  intniiioo  of  wand.  Br.  EjeA. 
Gafiod.pL  II* 

(W)  Raniijhment  of  Ward.    i^^S^/  is;  And  in  what 

Cafes  it  lies. 

I.  ^HERE  are  iw9  forts  of  ravifliment  of  wards,  diat  is  to 
-*-    bjy  ravijbment  in  deei^  and  ravifhinent  in  law.   2  Inft* 

440. 

2.  Ravifliment  tn  iaiy  as  when  one  takes  and  carries  awaj  a 

ward.    Ibid. 

3*  Ravifliment  in  latVj  as  if  the  ward  enters  into  religinsj  this  is 

'  a  ravifliment  in  law^  for  which  the  fovereign  fliall  anfwer  ;  for  Aat 

his  admiffion  of  him  is  a  ravifliment  in  law.    Ibid. 

4*  So  if  a  man  or  woman  marry  a  ward  to  his  or  her  daughter^  or 

t0tf»^  other^  this  is  a  ravifliment  in  law.    Ibid.  • 

5*  So  if  a  man  ^rortfr^j  a  ward  to  go  from  If  is  guardian.    Ibid. 

6.  If  one  ravines  a  ward,  or  ejeds  the  lord  to  the  ufe  ofafiramger^ 

without  his  privity,  yet  if  the  Jiranger  agrees  thereunto,  he  is  die 

raviflier  or  ejeAor.    Ibid. 

Si  P.  so.  7.  Marriage  of  the  ward,  without  confent  of  the  guardian^  is  a 

March        ravifliment  of  the  ward ;  per  Lords  Commiffioners.  2  Wms's  Reps 

^£^*o(^      1x0.  Hill.  1722.  Eyre  v.  Countefs  of  Shaftfbury.  and dtes 

Hoghes  ▼•    2  Inft.  440.  and  it  is  aggravated  in  this  refpeft,  that  after  iiich 

^    ravifliment  by  marriage,  the  ward  cannot  be  reftored  to  fuch 

condition  as  he  was  in  before,  it  being  rendered  impoffible  by  the 

wnmK  of  ^niviflier.    Ibid. 

8.  Ravifliment  of  ward  lies  without  aSfualfeifin  of  the  heir,  for 

it  is  tranfitory*    Br.  Ravifliment  de  Garde,  pL  X2.  cites  xi  H. 

4-54* 

o.  But  it  is  fiud  elfewhere,  that  die  heir  never  fiaU  have  the  ward 

fauen  in  the  time  of  the  anceftor^  unlefs  the  anceftor  took  a  writ  ef 

right  of  ward  in  his  Ufe  \  for  this  is  a  real  a^ion,  vidiich  may  deicen^ 

aiul  the  anceftor  was  out  of  pofleffion.    Br.  Ravifliment  de  Gazd^ 

pUi2.  cites  J I  H.  4«54« 

(X)  RaTifluneot 


[tfuacnian  ann]  Wiwch*  .,i9z 


*(X)  Ravifhment  of  Ward  j  fFio  ihall  have  it.       F01.41. 

{  (•  /GUARDIAN  hj  (eryice  o(  chivalry  ihall  have  raivifli-  *  This  in 

^^  mem  of  ward,  without  doubt,  at  common  law.  29  AC  RoUis(£> 
35.  admitted.  ]  «^  • 

time.  Bf  the  Scat.  12  Car,  2. 14.  tbtperfim  to  whm  tbt  atfiodyemd  tuition  is  appointed  by  the  father 
hy  dted  or  Tvii/f  may  taaimtain  an  afliw  of  ravifh$nen$  •fvtard  or  trejfa^i  agaxnji  any  ftrfon  noboJhaU 
vnm^fuiiy  take  away  the  cbiltif  and  Jball  tecover  damt^esfor  ^Jamt^  in  thfjaid  aSmn^  for  tbo  njt  and 
hcnrfit  ofjiicb  child. 

[  2.  Guardian  infocage  fliall  have  ravifhment  of  ward.  17  £•  3.  ^P-  Br. 
42-  b.  25  E.  3.  ^2.  26  E.  3.  65.  I  E.  3.  20.  b.  adjudged  j  for  be  j^^^^ 
Jball  account  for  tie  damages  recovered.  ]  Old!  Nat. 

3.  The  hufband  alone  brought  ravimment  of  ward  for  a  ward  be  Brevi^-* 
had  in  right  of  his  wife,  and  the  writ  was  held  good  j  but  the  fureft  ^^  ^^^ 
way  is  to  have  bothjoln.   Ow.  83.  cites  43  E.  i.  Statham. 

4.  Ravifliment  of  ward ;  the  defendant  faid^  tbat  tbe  father  of 
the  infant  did  not  die  tenant  of  tbe  plaintiff]  and  a  good  ifTue,  per 
tot  Cur.  and  yet  he  does  not  make  to  himfelf  any  tide,  but  if  the 
plainti£F  has  no  title,  then  it  fuffices ;  for  a  man  cannot  have  ravifh- 
ment  of  ward  who  was  never  in  pojfeffton.  Br.  Raviihment  de 
Gard,  pL  i.  cites  o  H.  6.  lo. 

5.  The/tf/i^/r  mall  have  a  writ  of  ravifliment  of  ward,  quare  S-RFprb* 
fOitm  far  haredem  fuum  ratuit  fef  ahduxit.     Br  Gard.  pi.  6;  cites  rightftSl'* 
33  H.  6. 55.  againft  the  lord  of  whom  the  land  is  held  in  chi-  have  the 
viry.  3  Rep.  38.  b.  ward  of 

*  bis  fon  or 

daoghter,  ttCf  But  it  lies  not  for  the  motbtr,  Qpsre.  Br.  Garde,  pi.  55.  cites  37  H.  6.  |.— — ^ 
It  lies  for  Ymragautft  a  defoiceor,  but  not  a^^inft  the  lord  in  chivalry.  F.  N.  B.  143  (Gi  in  noCis. 
——•3  Rep»  38.  b.  in  Ratclxfp's  cafe,  cites  9  £•  4.  53.  a.i  '  Co.  Litt.  84.  b.— — «.And  fo 
St  lay  for  the  mother  at  the  common  law.    Relblved.    3  Rep.  3S.  b.  ut  fup. 

6.  The  committee  of  an  orphan  appointed  by  the  mayor,  alder-  ^5*' 95«'j" 
.men,  and  chambcrjam  of  the  city  of  London^  may  have  a  writ  of  4Anft.*48. 
lavifliment  of  ward  againft  him  tbat  takes  the  ward   out  pf  his 
pofiefion.  F.  N.  B.  I42,(H.} 

7.  Mvery  ancefitfr  male  or  female^  fhall  have  writ  of  ravifliment  S.  c.  cited 
of  ward  againft  any  ftranger,  who  de  fon  tort  ravides  the  heir  ^^"*'j^ 
apparent  of   any  perfon,  be  the  heir  male  or  female;  and  it  is  And  as  tbe 
not  material  of  what  age  the  }^eir  apparent  is  in  fuch  cafe.  Refolved,  anceftor 

3  Rep.  38.  b.  HiU.  -34  Eliz.  B.  R.  In  RatcliflPs  cafe.  ISc?aa"if 

lor  eating  away  vA  marrying  the  heir,  fo  alfo  might  the  guardian  for  taking  away  and  marrying 
tbe  ward.  UUI.  17421  in  c^e  of  Eyre  v.  Lady  Shafcfbury. 

8.  ^  legal  guardian  had  the  fame  retiiedy  as  thefatberj  and  might 
biTe  writ  of  raviihment  of  ward.  Hill.  12  Geo,  2.  B,  R.  the  Kmg 
T.  Benaet,  (alias  I^rd  OiKaftpn,)  &  f4t 


a  3  (Y)  in% 


U 


fSit 


[<$uariJian  anti]  C^atH* 


agaia  by 
HUiUke. 


Roll,  is  (S)  *(Y)  [fFAo  Jhall  ^bave  if,  and]  againft   whom  it 

lies. 

L  '•    %f^  ^*^  ^^^  ^^^  ^^y  ^*^g^^  to  be  guardian  in  focagty  if  he 
-*  **   has  feifm  of  the  ward,  (hall  have  ravifiiment  of  ward 
againft  ajlranger.  17  E.  3.  42.  b.  ] 

J  2.  The  fat  her  J  if  he  has  nothing  which  may  defcend  to  his  fon 
heir,  yet  he  (hall  have  this  writ  again/i  the  grandfather  if  he 
takes  him,  though  he  be  heir  to  him  alfo ;  for  his  cuftody  belongs 
to  hiin,  and  not  to  the  grandfather,  during  his  life.  30  E.  3. 17.  ] 
[3.  If  the  father  he  dead^  the  mother  (ifjhe  has  no  land  which 
y  defcend  to  her  fon  and  heir)  fliall  not  have  ravifliment  of 
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may 

ward  againft  the  grandfather^  who  has  land  to  defcend,  to  take 
from   him}   becaufe  the  grandfather  is  guardian  in  nurture^  aiid 
.     not  to  the  feme  during  his  life,  he  being  his  heir  alfo.   Coittra  30  E. 
3.  16.  b.  17.  ] 

[  4*  The  fame  law  fliall  be,  though  the  mother  has  landyrhkh 

mav  defcend  to  her  fon  and  heir;  for  this  notwidiftandiog,  die 

cuftody  belongs  to  the  grandfather.      Contra  30  E.  3.  17.  Iffuc 

thereupon.  ] 

b*^^d**        5-  He  who  knows  a  ward  to  have  been  ravifbedy  and  marries  him 

Coramif!      '^  another,  though  he  was  not  privy  to  the  taking  or  ravijhingy  is 

fioncre  2.     equally  guilty  with  the  ravifhers.  8  E.  3.  52.  per  Herle. 

Wms's  Rep.  115.  hi  cafe  of  Eyre  v.  Lady  Shaftibury. 

againft  ^'  ^i^vifhrnent  of  ward  does  not  lie  againft  the  guardian  in  chi- 

guariimnU  vdiy  by  any  anceftor,  hut  on\y  for  the  father  ^   and  for  him  the 

/a<?.  Be.  aftion  lies  againft  the  lord  of  whom  the  land  is  held  by  knigbfs 

quired-  -A^'^^  where  his  fon  and  heir  apparent  is  ravifhed  by  him.  Refolvcd 

dat,pl.3s.  3  Rep.  38.  b.  Hill.  34  Eliz.  Ratdift's  cafe. rCites  Littleton, 

cites  Nat.  ahd  i8  E.  3.  25.  30  E.  3. 17.  29  E.  3.  7.  and  19. 

At  com-  7*  Ravifliment  of  ward  lies  againft  7i  feme   covert,  as  well  at 

nion  law,    common  law,  as  up6n  the  flat.  Weftm.  2.  35.  Per  tot.  Cur.  Trin. 
Snih.     7  ^c.  Hob.  93.  Moor  v.  Huffey. 

Stat.  By  two  judges  againft  two. Trin.  9  Jac.  9  Rep.  7  r.  b.  S.  C. Hill.  8  Jac.  C.B.  2  Brown!- 

59,  91.  S.  C^udgmem  rcvcrfed  on  aiwthcr  point.  Hill.  14  Jac.  B.  R.  i  Roll.  R.  445.  S.  C 
—Trin.  14  Jac.  B.  R.  Cro.  J.  413,  S.  C 3  Bulf.  275.  S.  C. 

t 

•This is  *(Z)     How  it  (h^Xl  ht  Brought . 

fore'amift"  C  ^*  T  ^  guardian  by  fervice  of  chivalry  brings   ravifliment  of 
take.  The  Ward  at  common  law,  and  not  upon  the  ftatute,  Ac  writ 

count  in .  fliall  not  be  quod  rapuit,  but  quod  cepit  ^  ahduxit.     29  Aff.  3S* 

the  ravifli-  agreed.  1  • 

ment  of  =>  J 

ward  ufon  tbt  StM,  muft  net  be  by  vi  6f  armis,  a  Inft.  440. 


fwaidT*        ^'  ^^^'^'"^^^^^^''^rd  was  brought  by  a  man,  and  counted  d»t 
ihMiBan     ^^  was  thereof  pojejfed  in  right  of  his  wife^  and  the  defendant  ravilh- 

cd, 
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ed,  &c.  and  yet  well  brought  by  the  hufband  alone ;  for  it  was  a  ^^'^  ^^ 
chattel  ve/ieJ  i  and  there  it  was  faid,  that  this  aSfion  is  not  only   to  ^^^^t' 
recover  damages^  for  the  plaintiff  Jhall  re^have  the  infant  by  the  ihall  be 
words  of  the  writ;  fo  that  he  ihall  recover  the  thing  itfelf.    Br.  againft 
Raviflimcnt  de  Garde,  pK  5.  cites  48  E.  3.  20.  wrk'of*  * 

ward,  and  therefore  it  feems  chat  it  (hall  be  broui^ht  by  both;  which  Finch  agreed, by  reafoii 
of  the  voucher.  Br.  Ravifhmenc  de  Garde,  pU  5.  cites  48  £,  3.  ao.  1  Ow.  83,  ciCfS  43  £.  ^ 
Scaxbanii  chat  if  the  hufband  alone  brings  it,  it  is  not  good. 


(Z.  2)  Pleadings   in  Ravifhment  of  Ward* 

I.  T  N  ravifliinent  of  ward  of  an  heir  female,  the  defendant  faid'^ 
*-  that  where  the  plaintiff  fuppofed  that  he  held  of  him,  he  di(l 
not  hold  of  him,  and  that  he  hath  efpoufed  the  coufin  of  the  infant^ 
and  that  the  infant  hath  purchafed  other  land,  wherefore  he  ought  to 
have  her  in  nurture  5  and  becaufe  the  plaintiff  would  not  find  fujie-  f  1 04. 1 
nance  for  the  infant  jhe  came  to  him  at  10  years  of  age  to  have 
fufienance.  Judgment  as  to  the  tort;  for  at  18  years  the  heir  female 
is  out  of  ward.  And  per  Finch*  it  is  no  plea  in  this  adion  to 
travcrfe  the  tenure,  without  making  title  to  the  ward  in  the  defen- 
dant, and  fo  he  has  done  here  by  caufe  of  nurture.  Br.  Ravifhment 
de  Garde,  pi.  16.  cites  38  E.  3.  21. 

2.  And  it  is  a  good  plea  in  this  a£lion,  to  fay^  that  the  infant 
held  not  (f  the  plaintiffs  but  of  J.  K.  who  hailed  to  him  the  infant^ 
^/W,  &c.  Judgment.  Qi^iare,  Br,  Ravifliment  dc  Garde,  pU  16.  cites 
38  E.  3.  21.  per  Thorpe. 

3.  In  ravifhment  of  ward,  and  counted^  that  his  ancejior  gave  to  Exceptioa 

7«  and  K.  his  feme  in  tally  to  hold  by  knighf  s  fervice^  and  that  after  ^^J^^^^ 

their  death  he  was  feifedaf  W.  their  fon^  and  the  defendant  raVijhed  bccaufri'  * 

him'i  and  exception  was  taken,  becaufe  he  did  not  Jhew  who  fur^  ^ft  in  tail 

vivedj  nor  made  the  fon  heir  to  the  furvivor  of  the  faid  baron  and  '^^'^»^^'<' 

fenuy  &  non  allocatur  in  tills  adion,  for  this  is  only  trefpafs ;  but  /L,'and 

contra  in  writ  of  ward;  note  a  diverfity.     Br.  Hayifhment  de  theyditd^ 

Garde,  pi.  3.  cites  aj  E.  3.  15.  nod  this 

-»      w  action  was 

brought  of  the  heir,  and  he  wns  heir  to  his  father,  where  his  mother  Airvived,  &  non  allocatuf. 
becaufe  ihe  dtferuLoit  didmi  mike  tUUio  tl»etuard,  Br.  Ravilhment  de  Garde,  pi.  9.  cites  7  H.  4.  i^ 

4.  Ravifhment  of  ward,  &c.  becaufe  A^.  was  poffeffed  of  a  wardy 
and  A,  betrothed  her^  and  before  marriage  N,  granted  the  ward  to 
C  and  after  A.  took  her  and  married  her ;  and  the  beft  opinion  was, 
that  ravifhment  of  ward  lies  wdj,  and  that  the  grantee  may  have 
thcaflion;  for  betrothing  is  not  marriage;  by  which  the  defendant 
faidj  thai  the  ward  who  was  a  feme  came  to  him  at  1%  years  of  age^ 
and  he  married  her  \  judgment,  &c.  and  the  other  faid,  that  fhe  was 
not  of  18  years  of  age  at  the  time,  &c.  for  then  "difenu  is  out  of  ward. 
Br.  Ravifhment  de  Garde,  pi.  4.  cites  43  £.  3. 9. 

5.  In  ravifhment  of  ward,  th^  AtkndidLnX,  traverfed  the  title  of  thi  Itwasfaid, 
flaintiffj  and  made  to  himfelfa  title  which  was  challenged  for  double,  ^^^^  *t «  no 
ft  non  allocatur  \  for  it  is  not  lawful  for  the  defcndaiu  tg  take  the  Slctwc^Aoi 

CL4  yrvi 
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f  ^**did"'  ^"'^^^  ^^  *^^  plaintifF,  though  the  plaintiff  h^  no  title,  if  the  defcq<« 

l^d  of  tiM  ^^^  '^^^^  '^^  ^^^^  >  ^^^  ^^^  '^^^  ^^^  plaintiff  good  tide  againft  them 

plaintiff  or  who  haveno  title,  therefore  he  of  necejftty  ought  to  maketitU\  and 

of  his  pre-  with  this  agree  other  books.    Br.  Ravifhinent  dc  Garde,  pi.  6. 

be  held  of  him  or  doC  //  is  not  lawful  for  any  vie  to  take  him  out  of  bis  f^-JJioti,  without  maJ^ng  tiik  to 
iMJelf.    "^u  Ravilbment  de  Garde,  pi  7.  cites  z  H.  4.  19. 

6.  Ravifliment  of  ward  againji  three  by  the  Bi&op  of  London; 

twofaid^  that  the  ancejior  of  the  infant  infeoffed  them^  fo  he  did  nqt 

die  his  tenant ;  and  the  third  faid^  that  he  was  grandfather  of  the 

infant^  and  none  would  find  him  his  livings  by  which  he  took  him  and 

*  found  him  his  living ;  and  it  was  held  a  good  plea.  Br.  Ravilhtnent 

de  Garde,  pi.  7.  cites  2  H.  4.  19. 

•  S.  p.  The       7«  Neither  the  *  poffej/ion  nor  the  feifin  is  traverfahle  in  Ravilh- 

»eafon         ment  of  ward,  nor  in  ejeflment  of  ward.  Br.  Ravifhment  de  Garde, 

S'i^f!      P''  ^5-  cites  14  H.  4.  24.  Per  Hill  and  Thirn. 

much  as  a  maa  fliall  have  this  adtion  without  pofTeflion  of  ward  ;  for  the  body  is  tranfitoiy.  Br. 
Ravilhmeat  de  Garde,  pi.  20.  cites  24  £.  3.  78. 

8.  Jln  arbitrementy  that  the  defendant  fhall  re-deliver  the  infant\ 
is  a  good  plea,  if  he  does  it  accordingly,  and  this  without  deedj 
contra  in  ai&fe  \  per  Horton,  quod  Hank,  concei&t.     Ibid. 

9*  RaviQunent  of  ward,  quan  J.  fon  and  heir  of  P.  cujus  marir 
tagiumy  ^c.  rapuit  (ff  abduxit\  per  Fulthorp,  judgment  of  die 
writ,  becaufe  it  is  notfaid  in  his  cuftody^  &  non  allocatur  ;  for  bj 
£  195  J  ^^  regifter  he  fhall  iky,  in  his  cultody,  &c.  in  right  of  ward,  but 
not  in  ravijhment  of  ward.  Br.  Ravifhment  de  Qarde,  pi.  2.  cites. 
9H.  6.6i. 

10.  And  tfa^n  he  prayed  judgment  of  the  ^ount  not  warranted  by 
the  writ ;  for  he  hath  declared  that  hi  was  in  his  cujiody^  &  noil 
allocatur,  Br.  Ibid. 

11.  Jndii^tn  hefaidj  that  the  father  of  the  infant  infeojfed  hin^ 
abfque  hoc  that  he  had  nothing  after  this  feoiFinent,  &c«  and  tfai$ 
is  only  argument.  Br.  Ibid. 

12.  And  then  he  intitled  himfelfas  guardian  inficage^  and  pleaded 
thefeoffnunt  of  the  father  \  abfque  hoc  that  the  father  held  of  the  plain* 
tiff  at  the  time  if  his  death  modo  IS  forma^  and  others  e  contra  ;  and 
it  was  held  there,  that  a  man  may  plead  to  the  writ  in  a  writ  of 
ward,  without  intitling  himfelf  to  the  v)ard\  but  if  he  pleads  in  bar 
he  ought  to  intitle  himfelf  i  and  To  he  did  fupra  &  concordat,  ii  H. 
4.  Br.  Ibid. 

In  writ  of        13.  But  by  14  H.  4.  the  traverfe  'of  the  tenure  fupra  rs  a  go§d 

vard,and  pj^a  in  thisaSfiony  and  e  contra  in  a  writ  of  right  of  ward  \  for  there 

ipe'nt  of '  ^  ought  to  traverfe  quod  non  obiit  in  nis  homage.    Br.  Raviih* 

vrard,  the  ment  de  Garde,  pi.  2.  cites  9  H.  6.  61. 

tenure  (h?\\ 

be  cra?erfed>  but  not  Aefdjin*    Br.  Seiiio,  pi.  29.  cites  5  £.  4.  6^. 

14.  In  ravifhment  of  ward  the  plaintiiF  counted  that  the  anceftor 
of  the  infant  held  htm  in  chivalrv,  and  died,  &c.  the  infant  tfaeii| 
and  yet,  within  age;  and  he  feifed  him,  and  was  pofTeiTed  till  the 
defendant  raviibed  him  \  and  fo  note  that  he  fl>attfl>ew^  that  the  infaxt 

h 
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jv  yrt  vntbin  age.    Br.  Raviihment  de  Garde,  pi.  14.  cites  37  H* 

6.  7- 

15.  Raviihment  of  ward  was  brought  by  A.  s^ainft  B.  of  tbt 
land  and  beirj  and  admitted  to  lie ;  and  the  tenant  pleaded  in  bar 
to  the  body  and  another  plea  to  the  land,  quod  mirum ;  for  it  feemf 
that  ravipment  efward  lies  net  of  land,  but  eje£Hone  cuflodiiO*  Br^ 
Raviihment  de  Garde,  pi.  28.  cites  %  £•  4.  27. 

16^  It  is  faid,  chat  in  pleading  in  this  ayAion  the  defendant  eUjght  * 
to  ackncwledge  the  fojfejfion  of  the  ward  in  the  plaintiffs  as  in  trefpafs  ; 
for  it  is  no  plea  in  this  adlion,  that  the  anceftor  held  of  him  by 
priority,  without  confeiEng  poflef&on  in  the  plaintiff;  contrary  in 
a  writ  of  right  of  ward.  Br.  Raviihment  de  Garde,  pi.  29.  cites 
S£.  4.8. 

17.  In  raviflunent  of  ward  of  a  feme  the  defendant  faid,  that  AntikisM 
before  the  ravijbmont  fuppofed,  he  retained  the  feme  in  houfewifry,  and  f^/^^ 
tile  plaindflF  took  her,  and  the  defendant  re-took  her,  and  that  then  tim  of  Ur 
fi>e  was  of  18  yearsj  and'not  under  1^ years ;  and  it  is  a  good  plea,  anee/t^t 
that  hi  did  not  ravijh  her  within  age ;  and  it  is  good  alfo  to  fay  ut  ''j:*?^  ^^ 
fijpra,  abfque  hoc  that  he  did  ravifli  her  within  age.     Br.  Ravifl)r  6r.  Ravi^ 
|pent4e  Garde,  pi.  31.  cites  8  £,  4.  22f  ment  de 

Garde,  pL 
31.  cites  8£.4.tt 

i8.  In  writ  of  ward  of  the  body ;  the  infant  comes  to  full  age 
tending  the  writj  and  therefore  by  the  opinion  the  writ  abates; 
neverdhelefs,  per  Danby  Ch.  J.  the  plaintiff  may  have  ravijhment 
of  ward,  though  he  never  had  poffejTion  \  for  this  is  not  traverfable; 
becaufe  the  law  adjudges  the  poileiSon  immediately;  but  per  the 
rq)orter,  it  is  a  good  plea  there,  that  the  infant  was  of  full  age  at 
t)ie  day  of  the  writ  purchafed,  for  then  the  writ  is  felfe;  cujus 
maritagium  ad  ipfum  pertinet.  And  per  Danby,  the  death  of  the 
infant^  in  a  writ  of  ward  of  the  body^  fending  the  writ  is  a  good 
plea ;  contrary  jn  rayi(bmen(  of  ward.  Br.  Raviihment  de  Garde^ 
pi.  21.  cites  9  £.  4.  50. 

19.  Ravifhnvsnt  of  ward  by  guardian  in  focage  was  brought  in 
C.  B.  Catefby  iaid,  that  the  plaintiflFhad  another  writ  of  raviih- 
ment of  the  fame  ward  againft  him  in  B.  R.  Judgment  of  writ ; 
for  in  a  raviihment  of  ward  the  writ  is,  et  diligenter  inquiras  ubi 
bares  ilU  efi^  W  eum  capias  t^falvo  cuflodias^  it  a  quod^  ^c.  redden^  V  rnfil 
dm^cui^Uc.  and  the  merilF  cannot  have  his  body  iiere,  and  alfo  L  ^9^  J 
in  B.  R.  &c,  Per  Littleton  J.  fuch  words  are  not  in  ravifhment  of 
ward  for  a  guardian  in  focage  \  quod  verum  e(l,  which  fee  in  the 
new  regifter ;  J,  fecerit  te  fecurum,  £sf <:.  tunc  pone^  faff,  quod  fit^ 
f^c,  oftenfurus^  quare  cum  cuftodia  terra  ^  haredis  M.  ufque  aid 
legitimam  atatem  fuam  ad  ipfum  A.  pertinet^  eo  quod  preaihus  C. 
fciter^  &ff .  terram  fuam  tenuit  in  focagioy  ^  predi£ius  A.  propinquior 
bares  eft  ipjius  C,  ac  idem  A.  in  plena  feiftnaj  Iffc.  idem  defendens 
iffum  heeredem  cepit  ^  abduxitj  i^  alia  enormia^  CsTr.  &  vide  libro 
)ntratiohum,  the  plaintifF^btf//  recover  damages  only  in  this  a^iion^ 
pnd  net  the  ward  itfelf  Br.  Raviflutient  de  Gard^  pL  22.  cites 

20.  In 
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20.  In  ravUhment  of  ward^  not  guilty  is  a  good  plea ;  per  Meyle 
Jufticc,  and  the  fame  law  of  non  rapUit.  Br«  Kavifhment  deGarde^ 
pi.  27,  cites  21  E.4.  6* 

21.  The  count  in  ravifliment  of  ward  uten  the  ftat  Wefinu  2, 
tap*  35.  niuft  not  be  by  vi  ^  armis.    2  Inlt,  440. 

(A.  a)  Adtion  5  By  and  againft  Guardian,  his  Heirs, 

Executor s^  Sec. 

J.  'Tp  H  E  Earl  of  E.  recovered  againjl  A.  in  quare  impedity  as 
^  guardian  in  right j  a  prefentaiion  by  reafon  of  the  ctiftody  tf 
ihihtir  of  J.N.  in  his  ward  and  died-,  A  brought  writ  of  error  and 
fcire  facias  againft  the  heir  of  the  early  and  the  heir  of  him  from  wbofe 
right  the  earl  took  his  title,  and  againft  the  incumbent,  and  all  in 
one  writ  by  feveral  fcire  facias's ;  and  the  other  pleaded  to  the  writy 
becaufe  the  earl  recovered  for  the  ward,  and  if  he  had  died,  the 
executors  jhould  have  had  the  ward  and  alfo  the  voidance^  and  there- 
fore the  executors  ought  to  have  been  warned;  and  yet,  becaufe  the 
earl  recovered  as  guardian  in  righty  which  is  by  his  inheritance, 
therefore  the  writ  was  awarded  good,  contra  it  feems,  if  he  had 
recovered  as  guardian  in  fa£l.  Note  a  diverfity.  Br.  Error,  pi. 
72.  cites  8  H.  6.  35. 

2,  Where  guaraian  pleads  falfely  for  the  infant,  or  vouches  one 

who  is  not  fufficient  to  render  in  value  to  the  infant,    the  infant 

iball  have  a6tion  of  difceit.   Br.  A6lion  fur  le  cafe,  pi.  11 8.  cites 

9  £.  4. 

But  he  3.  A  guardian  in  focage   (hall   not  paniih   wafte  done  by  a 

"^f^aMMnger.    F.N.B.59.(G) 

to  U  browDt  againft  the  wrongdoer^  by  rft  beir,  to  recover  the  freehold  and  danmges.  2  Inil.  395. 
I  ■  ■  He  may  have  trefpajs  agalnlt  a  ftranger  for  fpoiling  the  grafs  in  the  focage  land  in  ius 
own  nanae,  anid  not  in  the  name  of  the  heir.    Br.  Trefpafs,  pi.  lyj.^—^Br.  Garden,  pi.  5. 

A  ^ar-  j^  A  guardian  in  focage  of  a  manor,  to  which  an  advowfon  is 

dian,  in  a^  appendant,  if  he  be  difturbed,   ihall  have   a  quare  impedit  in  his 

pedit  a.  own  name,  though  he  cannot  make  any  account  of  it.    2  RolU 

gainfthim  Abr.  376.  Prefentment  (P.b)  pi.  2.  f.  132.  cites  temp.  E.  i. 

wiay  make 

M/d  againft  theftranger  in  right  of  the  heir,  /trrf  s\(o  have  a  writ  to  tbr  lljhtp  thereupon;  but  he 
cannot  maintain  a  quare  impedit,  F.  N.  B.  33.  (T)  in  notis.  The  guardian  of  the  heir,  if 

be  has  prefented  before,  (hall  have  an  ailife  of  danein  frefentmera.    F.  N.  6.  31 .  (J) 

Cro.  J.99.  5.  A  guardian  in  focage  (hall  have  trefpafsy  and  ravijbmint  of 
S.C. ward.    Ovr.  115.  in  cafe  of  Shopland  v,  Kadlen, 

But  a  rifo-  "^  ^ 

vtry  in  trefpafs  is  a  bar  in  raviihmeut  of  «  ard ;  et  e  contra.  Hob.  99.  in  cafe  of  Moore  v.  Huflqr* 

F.  N.B.  6.  Dower   lies  againft  guardian  in  chivalry^  but  not  againft 

147.  (E)  in  guardian  in  focage.  0  Rep.  57.  b,  in  Brediman's  cafe. 

So  it  lies  againft  a  guar£an  in  fa^y  and  againft  the  grantee  of  bis  intereft^  but  not  :^inft  Us  kguf^ 
yrar  s,  Br.  Precipe  quoU  reddat,  pi.  35.  cites  Nat.  Brev«  ■  ^nd  it  lies  againft  the  commas 
of  the  ki«g,    Vbidk  .^ 

7.  w* 
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7.  W.  had  a  debt  due  to  him  hj  bandj  wherein  die  beir  was- 
bounds  but  it  happened  that  the  heir  for  three  defcents  wasfliU  an 
infanty  and  fo  the  parol  demurred  at  law,  till  the  intereit  much 
exceeded  the  penalty  of  thebpnd;  Mrs.D.  was  all  along  guardian 
to  the  infants,  and  received  the  profits  of  the  eftate,  without  pay- 
ing any  debts,  but  converted  them  to  her  own  ufe,  and  thereupon 
\V.  brought  aclton  again/}  the  guardian  as  admlnijiratrix  to  the 
children  j  but  this  policy  did  not  prevail.  Cited  per  Lord  North, 
Trin.  1684,  as  the  cafe  of  Mr.  Baron  Weston  v.  Danby. 
Vern.  174.  in  cafe  of  Creed  v.  Covile. 

8.  6.  Aim.  cap.  iS.f.  5.    Any  .per/on  who  as  guardian  or  truftee 
fir  any  infant^  and  every  perfon  having  an  ejlate  determinable  upon 

any  lifi  or  lives  who  Jhail  hold  over  ifter  the  determination  of  the    ^ 
fariicular  efiate^  without  consent  of  the  perfon  next  intitled^  Jhatt  be 
adjudged  trefpaJTerSj  and  the  perfon  fo  intitled  fiall  recover  in  da^ 
mages  againfi  the  perfon  fo  holding  over  and  his  executor Sy  the  value 
of  the  profits  received. 

m 

(A.  a.  2)  AStionSj    By  the  Ward  againft  the  Guar- 
dian^  or  others  in  refpedt  of  the  Guardian* 


I.     JLf^^  ^  ^*  Si  ^*  3*  i6.     If  the  lord  will  not  render  to  the  F 
AyA  }j^\y.  i^i^  land^  when  he  comes  to  his  full  age  without  pUa^   *' 


the  lord  will  not  render  to  the  Flctai  Ub. 

cap.  zr. 
-  ^  If  the 

the  beir  Jball  recover  his  land  by  affile  ^  Mortdanceftor,  with  the  mrdhn 

darnages  that  he  has  fufiained  by  fuch  withholding  Jince  the  time  that  holds  ovtr 

be  was  of  full  age.  f^^^  . 

J  J        ^  f  uU  age  of 

the'hetr  he  is  not  a  tenant  at  fafierance ;  bscaufe  he  came  in  by  a£t  in  law ;  bat  he  is  an  oiioiory  and 

an  aifife  of  mortdanceftor  lies  againft  him.  Co.  Lict.  57.  b.  i^i,  a.  2  Inft.  134.       n 

F.  K.  B.  196.  (F)        He  is  a  dijftifor,  becaufe  he  coroes  in  by  the  law,  and  the  continuance  being 

beyond  the  time  limited  and  af^ainu  the  trufl  repofed  in  him,  the  law  conftrues  it  a  dijTeirin  to 

Che  heir,  wlio  was  never  out  of  polTeffioOy  but  the  guardian  was  feifed  in  his  right.    See  DifibUm^ 

(C)  pL  14. 

2-  fFeJl.  2.  13  £.  I.  2^.     If  any  holding  in  •  ward  Jhall  alien  Br.Diffei- 

tbefamein  \  fee^  and  by  fuch  alienation  the  freehold  is  transferred  !i^£j^"^ 

to  tbe  feoffee^  the  remedy  fi^allbe  by  a  writ  if  novel  difleilin,  and  i.cap.  n. 

ms  well  thefeoffbr  as  \  feoffee fl}all  be  deemed  dijeifors,  —At  com* 

J   M  J    M  J  men  law 

the  heir  might  have  the  afiife  of  novel  dilfeifm ;  and  both  the  feoffor  for  making,  and  tlie  feoffee 
for  talcing  a  tortioas  livery  were  ililfeifors.    7.  Inft.  4ra. 

*  Not  only  guardian  in  ctivatry  but  guardian  isifocagt  and  by  mtrtve  are  within  this  aA«  %  Inft. 
413. 

J-  Though  the  ftatnte  mentions  only  an  alienation  in  fee,  yet  an  alienation  m  tail^  or  for  Hfe,  are 
included,  being  w.ithin  the  fame  mifchief.    a  Inft.  ^13.  Jf  a  guardian  aiiigns  dower  to  one 

AS  the  wfg  of  the  infant's  father,  who  "Mas  not  his  wife,  and  (he  enters ,  both  (he  and  the  guardian 
are  difleifors.    Br.  Diffeifin,  pi.  7.  cites  21  E«3.4.  5.  ■  If  guardian  by  nurture  makes  a 

ica/e  by  indenture  to  one,  being  under  the  titk  of  tho  infant  and  ratdtring  rent  to  bimfelf,  which  is  paid 
accordingly,  yet  it  is  no  dilTeifin  to  the  infant.  See  DifTeifin  (C)  pL  13.  ■  If  the  guardian 
leafe  for  life,  remainder  over,  and  tenant  for  life  dies,  and  remtunder'num  enters,  he  it  a  difleifor  as 
vrell  as  the  tenant  for  life*  a  Infl«  413.  Br.  Difieifin>  pL  3.  cites  50  £.  3.  >a.  For  his  entry 
%s  an  agreement  to  the  firft  livery.    Ibid.  pi.  86. 

I  One  entered  elainnng  as  guardian  and  deviftd  to  W.  and  died,  and  devifee  entered,  the  infant 
brought  an  affife  againft  him  and  he  was  adjudged  a  difleifor  as  well  as  the  grantor,  quod  minim  I 
fijT  he  was  not  the  fii-ft  that  entered,  but  dev'rfee  of  the  diOeifor.  Br.  Difleifin,  pL  85.  cites  a8. 
^.  lUmmmmSo  wbcrc  3  fothfr  infeoffed  bis  fan  within  9^,  and  afterwards  ootered  to  the  ufe  of 

the 


197 1  [tf  ttarBian  ann]  mam^ 

^  !^SL^  ^  r»f^>an,  and  then  infeoffed  J.  S.  and  di«d,  the  infant  bnmght  affife  againft 
»e  feofiee  and  recovered  ;  for  the  entry  of  the  father  being  to  the  nfe  of  the  infant,  the  (eotifee 
■y  his  entry  was  a  difleifor.  Br.  Difletiin,  pi.  94.  cites  8  £.  3.  4.  $%.  If  a  guardian  tahsafttf^ 
mtmtfrmt  his  ward,  the  infant  may  bring  an  aOife  aniinft  him  as  a  diffeifor.  Ibid.  pL  oe.  ekes 
8  E.  ft.  It  Cane  " 

^^1^'^^  3-  By  the  flat.  JFffi.  2.  13  £.  i.  4-  if  the  wife,  having  no  right^ 
ott  title)  '  brings  a  writ  of  dower  againft  the  guardian,  and  dewer  ts  recovered 
the  heir  again/i  bim,  in  prejudice  of  the  heir  by  favour^  defaulty  or  feint 
^a^faljify  piga^  tjje  ij^ij.  ^^  iJis  foil  age  fliall  have  a  writ  of  mortdance/ior  againft 

yery,  Arg.    ^^  ^iriky  as  againft  any  other  deforceor.    2  Inft.  352. 

per  Finch*  Br-  Fai|z,  Recoverv,  pL  47.—- — ^The  heir  in  fach  cafe  fhaU  have  an  aflife  at  the 
common  law  *  mutoitbftimdirg  tbtfoffiffion  of  tU  piarSan,    %  Inft,  134.  If  a  guardian  affigns 

dower  to  me  as  vnft  oi  the  infant's  father,  ^v^o  infaa  was  mt  his  wife,  and  Ihe  enters ;  both  flie  and 
the  guardian  art  tSJafirs,  Br.  Diffeifin,  pi.  7.1  ■  lA  guardian  fofiered  a  dowrefs  to  recover  a( 
law  by  noi/etting  up  a  term,  which  was  created  in  Black  Acre  to  indemnify  a  purchafor  of  White 
Acre;  but  the  infant  w»  relicve^L    HUl,  1700.  Ch.  free.  ici.  Wray  v.  Williams.  Abr. 

Eq.  Cafes  3119;  S.C. 


•[198J 


4*  It  was  (aid  for  law  that  if  Aefon  be  in  ward  of  his  father^ 
and  hi  diffeifes  him^  thefonjhall  have  afjife^  or  praecipe  quod  rcddat 
againft  his  father  hy  his  frocbein  amy  \  and  fo  of  kuid  which  is  in 
ward  of  another  lord,  quaere  hoc.  Br.  Garden,  pL  3,  cites  34 
H.  6. 4. 

5.  And  writ  of  wafi  has  been  fued  by  the  infant  by  prochein 
amy  againft  the  father  of  the  infant'^  tenant  by  tho  curtefy.  Br* 
Garden,  pi.  3.  cites  34  H.  6. 4. 


5  Mod.  6.  An  infiant  may  bring  adion  againft  his  guardian,  who  fkads 

8^  ^*^**'  any  thing  to  his  prejudice  5  but  it  is  not  fo  of  an  attorney ;  per 
stokM  V.  Twifden  J.  Vent.  40.  103.  Trin.  21,  and  Mich.  22  Car.  z.  B,  R, 
Oliver —     Foxwitb  V,  Tremainc, 

Tboreforo 

an  iiilMit  Ihall  not  defend  by  attorney,  but  by  guardian,  who  may  anfwer  his  mifp1eadin|^  if  there 
llMQld  be  occafion.    Mich.  15  Jac.  B.  R.  Cro.  t.  441.  Cotton  v.  Weftcott.  Poph.  13CH 

S*  C.«»Trin.  »o  Jac.B.  A.  Cm.  J.  641.  Simpfon  t-  Jackfon,— — Palm.  351.— If  an  infant  pleads^ 
an  M  plea  by  guardian,  judgment  mall  be  given  s^;ainA  him,  but  he  ihall  not  be  bwrt  by  it ;  for 
he  fliall  have  an  aOim  of  £jMt  againft  him  at  his  full  age,  and  recover  fo  much  in  datt^s,  Br. 
Garden,  pi,  15*  cites  9  £.  4.  34.  ■■  For  this  reafon  infants  are  bonnd  by  rMovm «x,  when  gnar-v 
diant  are  affigiied  them,  becaule  if  they  fnlfer  any  wrong  they  havp  an  afUon  againft  the  guar* 
dbn,  in  whofe  default  it  was.  Pafch.  ai  Car.  a.  B.  R.  Vent.  7«.  Heiket  v.  Lee*  ■  -As  if  he 
vottcAfi  cm  by  covUf  who  is  nof  abU  to  atfwer  the  value,  or  might  have  pleaded  better^  difceit  lies. 
Br.  Garden,  pi.  15.  cites  9  E.  4.  34.— —And  the  court  will  not  admit  any  one  as  gnarduAi  but 
fneh  as  fliall  be  anfwerable  to  the  infant  for  his  lofs  if  he  bath  any.  Uil|.  9  Car.  B.  R.  Cro.  C, 
307.  Earl  of  Newport  ▼.  Mildm£y."Fitzh.  Enfant,  pi.  1. 

y.  Though  the  infant  hinfelf  cannot  bring  account  againft  hi^ 
guardian  till  of  agOj  yet  a  third  perfon  may  bring  a  bill  foi;  an  account 
a^inft  die  guardis^n  even  during  the  minority  \  per  Lords  Com- 
miffioners.  2  Wqcis's  ^ep.  ii2«  |20«  in  caie  cf  ]&yrc  v.  jLadv 
JhaWbury,  <.       -        ^ 


(A.  a.  3)  Adions  of  Aacount^ 


*AccoDnc    X.    TiJjfARLB.  52  H.  3.  X7f  ^bo  ^guardian  in  fpc^gfj  when 
Jayagaiqft         JKi  fj^g  i^,y  ^^,,1^^  f^  ^/^  iawful\  age  Jhall  anfwer  toX  him  for 

^%e'at"^  /i(tf  iJBus  rf  his  I  inheritance  by  0  ^  Imuful  account^  favimg  U  tbi 
common      guardian  his  reafonable  coffs» 

law.  Co.  ^       ' 

l^tu  89.a^««i«TboQgtI  the  ftat*  fpeaks oolf  of  |(  rightlvl  s^nu^an,  jctaceovat  lies  ^aiu^km 
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thai  KoAies  ihe  hmd  Hi  gikardiaot  though  ooc  i>f  the  blood.  Co.  Litt.89.au  "iFiN.  B.  iiS» 
(A)  in  Marg.'^For  the  occupation  charges  him.    Ibid,  in  notis*  -If  there  be  a  f*m  nvtn 

Cuardian  io  ibcagey  account  lies  agaiftfi  bath  baron  emdfsmef  for  the  profits  taken  before  corertorey 
ut  for  chofe  after  againil  the  baron  only.    F.  N.  B.  11 8.  (B)  in  notis*        '        If  ity^f other 
occupies  the  land  of  an  infant  which  be  has  by  purchafe,  account  lies  againft  him  as  bailffm 

F.  K.  B.  117.  (B)  In  oafe  of  a  tenure  in  focage  the  father  is  accountable  fcnr  the  profits^ 
and  in-order  to  that  fh;tll  have  the  cuftody;  of  his  eldeft  fon  as  guardian  in  focage^  and  not  at 
Cathery  in  refpeA  of  h/s  natural  cuftody*  '  Co.  Litt.  88.  b.  *It  lies  not  againft  executors  of  a 
goardian,  though  ic  has  been  attempted  in  parliament*  Co.  Litt*  90.  b.  ■  ^^^But  by  the  4  Ami* 
t6./.  27.  AaioM^f  accoitntjhajlandmay  ht  brought  and  mainUumd  againjt  tbi  executors  and  admiai- 
^moTS  of  tvety  guardian. 

f  It  lie  mt  againft  guardian  in  focage/iV/si.  F.  K.B.  tt8.  (B)-*i«-«Adjudged  that  it  lies  41C 
14.  Co.  Litt.  89.  a.-*— For  that  is  the  lawful  age  of  the  heir  of  a  tenant  in  focage.  1  Inft  135, 
■  lAn  infant  may,  by  his  prochein  amy,  call  his  guardian  to  an  account  even  dunng  bis  roino« 
rityy  per  Lord  Chancellor.    Hill.  1697.  a  Vero.  342.  in  cafe  of  Lord  Faulkiand  v.  Bertie.      .1 

G.  £qn.R.  177.— It  lies  againft  him  as  bailrff',  who  takes  the  profits,  at  any  time  durii^  fonagt  ojf 
Che  bar,  tvUthtr  ngbtful  guardian,  or  not,  F.  N.  B.  x  1 8.  (B)  -If  the  guardian  occupies  aftar  the 
faeir  attains  the  ap  of  14  years,  he  may  be  charged  as  bailif.  %  Inft.  380.  ^— Co.  Litt.  90.  a^'  ■ 
For  one  cannot  be  guardian  for  focage  lands  longer  than  till  14.  F.  N.  B.  118.  (B)— — It  lie/ 
againft  the  guardian  after  the  infatit  takes  barmf  if  he  continues  to  occupy  after,  though  his  powar 
i;s  gone  by  the  marriage.    F.  1^.  B.  118.  (B)  in  notis. 

X  Ko  account  lay^er  the  executors  of  the  txir  at  common  law,  but  it  is  given  to  them  by  the 
llatute  /fj^.  X.  13*  To  the  exeauors  of  executors  by  the  25  Ed.  3.  5.  and  to  the  admmjtrators  by  tha 
31  Edm  3.  II.  Co.  Litt.  89.  b.  Though  the  heir  dies  before  14,  the  executors  fliaU  have  am 

account  prefently ;  yet  the  heir  himfelf  could  not  have  it  till  14.  1  Inft.  404.— -•Kcilw.  131* 
pi.  106.  Qu. 

§  I  The  account  of  guardian  in  focage  is  cnlyfor  the  iffues  of  the  land';  for  if  he  receive  ^her  mmttg 
he  Ihall  be  charged  as  receiver,   F.  N.  B.  1x8.  (B)  in  notis. 

4*  An  account  agahift  one  as  bailiff  znd  receiver,  defendant  pleads  that  he  was  guardiast  mficm 
and  not  baili£f,  and  good.  .F.  N.  B.  118.  (A)  in  Marg.— •But  the  party  ought  to  plead  thiSy 
otherwife  he  will  have  no  allowance  made  him  as  guardian  upon  the  account.  Palm.  5  it.  Briggt 
T.  Wilfon. 

Theftacute  Marlb.  52  H.  3. 23.  which  gives  capiat  in  account  extends  to  guardian  in  focaft^ 
p  Inft.  144.—- But  no  exigent  lies  againft  him  by  the  ftatute  Weftm.  a.  11.  2  Inft.  14^.  3So.''» 
Neither  capias  nor  exigent.  Co.  Litt.  89.  a.'-— —TV/  notwithftandlng  if  the  defendant  corns  im  ff 
^e^s^  htfhedl be  put  to  anfnuer  \   for  it  is  only  a  mfcontinuaMce.    F.  N.  B.  lit.  ( A}  in  noCiS. 

la  ao  action  of  account  againft  guardian  in  focage,  the  defendant  cannot  vu^  hit  law,  Co* 
i^90-b.  §[199] 

2*  Though  the  ftatute  12  Car,  2.  24.  only  gives  remedyy^r  the 
new  guardian,  but  gives  none  againft  him;  yet  as  no  new  office  is 
created  by  that  ftatute,  but  it  continues  the  fame  both  in  duty  and 
power,  ^e  ward  has  the  fame  remedy  againft  the  new  guaritan  as 
he  had  before  againft  the  euardian  in  focage,  per  Vaughan  Ch.  J. 
Trin.  16  Car.  2.  C.  B.  Vaugh.  169.  in  cafe  of  Bedell  v.  Con* 
ibblc. 


(A.  a.  4)  Adions  of  Wajie. 

I.  JurAGNA  Charta  9  Jf.  3.  4.    No  waftefliaUhe  modi  hj  tht 
A-^A  guardian  in  the  ward^s  lands, 

2.  Magna  charta^  9  H,  3.  5.    The  guardian  of  the  ward^s  lands  >  laft-  H» 
JbaUwithifhe  ijpies  thereof  uphold  his  houjesj  tarksy  warrens^  pondsf 

mllsf  and  other  things  pertaining  to  thejaid  landsy  and  Jball  deliver 
emto  him  at  his  full  age  his  lands  Jlored  with  ploughs  and  other  things 
(at  the  leqft)  as  he  received  them, 

3.  Marlb.  52  H.  3.  17.  Guardians  in  focage  Jhall  make  no  ^t  com* 
wafte,  fale  or  deftruSlion  rf  the  heir*s  inheritance^  butfafilj  keep  the  mon  law 
fam  U  tbi  Mfi  rftbi  heir.  ^^\^ 

waft,  ami  ao  aflioa  of  waft  lay  againft  1^  guardian  io  chivalry  and  guardiao  in  loatfe  i 

but 
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Init  they  dull  not  be  chargeable,  but  for  nnhmtary  or  permffivi  waft^  and  not  for  the  waft  done  hf 
afiremgtr*  a  Inft«  305.— Becaufe  it  is  fo  penal  to  him.  Co.  Lict.  54.  a.-<«^ifatf  if  there  be 
two  jtait'4mmts  of  a  wardf  and  mm  doei  ntfojUy  this  is  Che  wafte  of  both  ;  for  be  is  no  ftnngrr. 
%  Iiin.  305.  ■  Tet  if  there  be  mm  extcutun  ojf  a  ward  and  one  does  wade,  aftion  lies  igainft  htm 
only.  £  In(t.  302— >If  a  guardian y»^rf  ajtran^er  to  do  waile  and  does  not  endeavoin'  to  prevent 
it,  it  ihall  be  taken  in  law  for  In:  confcmt.  And  if  waHe  be  done  without  his  knowledge,  or  by 
fuch  a  number  as  he  could  not  withdand,  he  ought  to  brin^  ^n  affije  ogainfi  tbt  wrong  do€r, 
-wherein  he  ihall  recover  the  freehold  and  damages.    1  InA.  305. 

* 

4.  ff^e^.  I.  3  E.  I.  cap.  21.  Guardians  Jball  keep  the  lands  df 
wards  without  deftruSfion'^  according  to  magna  charta, 
Fleia,lib.x.  5-  Stat.  Gloucefl.  6  £.  I.  5.  For  wafie  done  in  time  of  wardfiip 
«ap-  "•  ,  //  JhaU  be  done  as  is  directed  by  magna  charta  cap.  4.  and  whereas  it 
ftair  lofe  ''  direHed  there^  that  hcj  that  hath  done  wajle  during  his  cuftodjj 
ibe  whole  Jhalllok  thc  *  wardfhip  it  is  agreed  that  t  he  JhaU  recompence  to  the 
vfordjhift  heir  his  damages  for  the  %  ^ojie^  if  fo  he  the  wardfhip  loft  do  not 
cum  v°afta^  ^^^'^^  ^^  ^*^  f  v^'*^  tf^^^  damages  before  the  heir^ s  full  age. 

cum  only,  and  ihall  pay  ftgU  damaf^es  \  and  if  the  wardfhip  be  not  fofficient  to  anfwer  the  da* 
mages  for  the  waile,  he  ihall  render  damages  to  the  value  over  and  above  the  lofs  of  the  ward- 
Ihip.    2  Inft.  305.— —F.  N  .  B.  59.  (A)  ■  But  i/thc  heir  brings  a  writ  of  waile  atfuUagt 

againil  him  who  was  guardian,  he  ihall  recover  trcbU  damages ;  for  the  wardihip  cannot  now  be 

loft.  F.  N.  B.  60.  (T) 2  Inft.  306.        Co.  Litt.  54.  a— If  a  guardian  does  wafte  to  tbe 

¥aloe  of  20  s.  he  ihall  lofe  the  ward  to  the  vahie  of  ao  /.  Br.  Gard,  pi.  76.— Br.  Wafte,  pi.  6S. 
— S.  P.  By  the  advice  of  all  the  jaftices  ;  but  the  infant  ihall  not  ncovtr  damages;  becaufe  the 
value  of  the  wardihip  is  greater  than  the  wafte.  Jenk.  39.  pi.  75.— If  giurdian  of  a  ryr 
iolder  does  waft,  he  (hall  forfeit  the  wardihip  only,  not  the  inheritance  of  the  copyhold.  Co. 
Copyholder,  fo^  59. 

J  If  an  infant  by  guardian  in  chivalry  and  does  wafte,  an  .a£lion  of  wafte  lies  againft  him. 
a  Inft.  306,— >5o  if  zfnrn  covert  has  a  ward,  and  the  karon  doei  wafU  and  dies,  an  at|6lion  of  wafte 
lies  againft  the  wife.  Ibid.-— If  guardian  m  chivalry  commits  wafte,  the  heir  ihall  have  an 
adion  of  wafte  as  well  at  full  age  as  within  age.    F.  N.  B.  59.  (A)— Againft  guardian  » 

focage.    %  Inft.  305.  135.— -F.  N.  B.  59.  (E) Wafte  lies  not  againft  guardian  in  focage,  but 

account  or  trejpafu    F.  N.  B.  59.  (A)  (E)  the  notes  there.— -Co.  Litt.  54.  a. 

If  a  goarditn  does  vfoHcy  and  grants  over  the  eftate,  a^lion  lies  againft  tbt  guardian  and  not 
againft  the  §  grantee.  F.  N.  B.  j6.  a.— 2  Inft.  305.— It  lies  in  fuch  cafe  agianjl  the  ajfignet, 
Co.  Litt.  54.  a.— «-tf  the  guardian  grants  over  his  eftate,  and  tho grautu  Joes  vnifte,  the  adion 
Ihall  be  brought  againfi  the  grantee^  and  not.  againft  the  guardian.  F.  N.  B.  5*.  (A)— —a  IniL 
300*        It  lies  againft  Cfae  executors  of  the  guardian.    F.  K.  B.'56*  (B) 

If  one  cUdming  as  guardian^  but  having  110  right,  enters  and  ^s  vtajte^  action  of  wafte  lies 
againft  him,  but  ifh€  cLiims  to  his  own  ufe  wibout  colour  of  authority,  trefpafs  lies,  but  not  wafte.* 
Bro.  Waile,  pL  135.— Ibid.  142. 

{  If  a  guardian  abatis  a  houfe  nevfly  built,  and  which  was  not  severed,  it  is  not  wafte.  F.  N.  B. 
60.  (  QJ  in  Marg.  cite^  40  MX.  22.  Wait  24.  per  Knevet. 

I  ff^afte  done  by  a  guardian  to  the  value  of  20  d.  was  adjudged  wafte,  and  the  plaintiff  recovered. 
F.  N.  B,  6o«  (P)  cites  H.  34.  £.  3. 

§[200] 

•seewaft.  (B-  »)  *  Count  aod  Pleadings. 


s.  P*  Br.      I.  I F  an  infant  is  plaindflF  by  guardian,  defendant  cannot  fay,  that 
AiRfffj  pi.         1  ^e  plaintiiF  is  of  full  age^  and  pray  tbat  he  may  be  viewed 
M.^M^3.  without  pleading  a  plea;  but  uponapUa  pUadedy  he  may  allege  it^ 
*  notwidiftanding  the  writ  of  chancery  records  him  !•  be  within 
age ;  for  thc  form  of  chancery  JhaU  not  ouft  ono  of  his  plea.  ■  Br.  Gar- 
den, pi.  !&• 

2.  If  there  be  two  guardians  of  an  inhnt  vrbo  plead  two  Jeveral 
pleas^  thc  beft  plea  for  the  infent  Ihall  be  taken.    Br.  Affifc,  pi. 
413.  cites  P.  20  E.  3. 
•  S.P.5V        2n  In  ward  of  thc  body  •  nontenure  of  thc  body  generally  is  a 

Ujoint^Mf        '^  ^  ^  good 
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•  good  plea ;  but  to  fey,  that  he  has  nothing  but  for  caufe  ofnurtun^  or  'y  and/r. 

«/  will  of  M.  &c.  is  no  plea ;  for  he  has  pojfejfton^  and  therefore  the  ''*^^^^'«*i- 

plaintiff  recovered  by  award.     Br»  Nontenure,  pi.  24.  cites  24  Gardc,'^pL 

r).  3*  31*  69*  99*  <:>ce$  !£ 

4.  GuarMan  ottered  xlainung  the  frank^tenement  to  the  heir 
within  agC)  where  the  entry  was  not  lawful ;  and  yet  becaufe  the 
infant  was  not  named  in  the  afftfe^  the  writ,  was  abated,  and  there* 
fore  it  feems ;  that  the  frank-tenement  is  in  him  till  he  refufes. 
Br.  Entre  Cong.  pi.  37.  cites  24  E.  %  42.  per  Thorpe. 

5.  The  defendant y^7fW  that  he  could  not  have  the  body  ofthewatd  Br.  Oard. 
there  for  peril  of  death  and  of  water  \  this  is  not  anfwerable,  nor  pt  49*  cites 
could  the  plaintiff  have  aniwer  to  it;  therefore  where  he  pleaded  ^'  ^* 
that  he  was  ready  io  have  him  delivered  to  whom  the  court  awarded^ 

except  for  this  caufe^  this  was  not  aUowed,  and  the  plaintiff  re* 
covered  the  body.  Br.  Trav^rfe,  per,  &c.  pi.  II9»  cites  24 
E.  3,  66. 

6.  If  refcous  be  brought  by  J.  N.  guardian  of  the  land,  and  heir  TheATMn 
of  W.  B.     He  need  not  Jhew  whether  he  be  guardian  in  chivalry  or  ^*''^  % 

focag€\  for  it  (hall  be  intended  xhzx.  he  is  guardian  in  chivalry  *    Bn  i^H^  Br. 

Nofine,  pi.  28.  cites  39  E.  3.  35.  Garden,  pi. 

6.«tesS.C. 

7.  Ward  of  land,  the  defendant  faid,  that  the  anceftor  of  the  in-* 

fant  irfeoffed  y.  who  leafed  to  the  defendant  for  term  of  life  \  judg- 
ment u  zSdo ;  and  the  other  faid  that  he  held  of  him  the  day  of  Sis 
deaths  and  no  replication ;  foi'  he  may  hold  by  a  mefiie ;  and  it  feems 
that  the  defendant  ought  to  fey,  and  traversy  that  the  ance/for  did 
not  die  in  bis  homage.  And  'tis  faid  there  that  where  a  feoffment  is 
pleadedy  the  plainttff  Jhall  anfwer  to  ity  or  (hall  avoid  it  by  collujion* 
JBr.  Garde,  pi.  17.  cites  46  £»  3.  31. 

8.  The  guardian  can  not  change  the  avowry  of  the  heir*    Br. 
Avowry,  pi.  31.  cites  48  E>  3.  8. 

9.  In  dower  againft  guarman  he  Jhall  be  named  guardian^  and  Dower  a^ 
odierwife  it  is  a  good  tlea  to  the  writ,  that  he  has  nothing  but  in  S^^nfts*^* 
waref'y  by  which  the  demandant  was  compelled  to  anfwer  to  it,  if  ^^f/Il/ A* 
he  was   guardian  or  feifed  jure  proprio.      Br.   Brief,  pi.  428.  tuMnot 

cites  9  H.  5.  4*  guardian, 

judgment 
of  the  writ  and  admitted  for  a  good  plea  to  the  allien  of  the  writ,  and  fo  it  feems  that  he  who 

pleads  to  the  adlioa  of  the  writ  ihall  conclude  to  the  writ.     Ibid.  pi.  490.  ciies  9  £.  4.  31. 

10.  A  i^uardian  may  plead  nnfnofmer  of  his  ward  as  well  as  the  f  201  1 
ward  himfelf.    Fitzh.  Attorney,  pi.  75.  L       *  J 

etherwife  of  an  attorney,  for  it  is  contrary  to  his  warrant,  but  the  warrant  of  l!he  gvardian  is  br 
tile  coort  and  ihall  not  prejudice  the  party,    hu  Garden,  pi.  23.  S.  C.         ..3  H.  6. 17. 

XI.  Guardian  in  focage  may  avow  in  his  own  name  and  right.  Ow.  115.  s, 
Cro.  J.  98.  in  cafe  of  Shoplane  v.  Ryder.  ^Th'^Si 

302.  b.  pL  46.  in  Mtu-g. 

12.  Guardian  cannot  plead  non  fum  informatus.  Cro.  J.  442. 
5n  cafe  of  Cotton  v.  Wcfcot..  ■  ■  Cites  8  Rep.  58.  b.  Bcecher's 
cafe. 

13.  Writ 


t 
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13*  Writ  of  account  was  brought,  and  die  defendant  wal 
thai^ged  as  bailifF,  who  pleaded  that  he  is  guardian  in  foca^  to 
die  plaintifF,  he  being  within  the  age  of  14,  and  (hewed  that  the 
Cither  of  die  plaintiff  was  feifed  of  fuch  land  in  fee,  and  fo  he  as 
guardian^  &c.  and  concluded  judgment  fi  a£Uo ;  the  plaintiff  re- 
plied, th^  his  father  died  feifed  of  a  copyhold  in  fee,  which  is  the 
fione  land,  &c.  Per  Germey,  the  plea  in  bar  is  not  good ;  for  he 
has  not  Ihewn  that  it  was  ioca^  land,  nor  of  whom  it  is  held,  as 
be  oudit,  as  is  22  £•  4.  5.  and  therefore  it  is  not  good,  quod  fiiit 
concdTiun  per  Coke.  Roll.  R.  104.  Mich.  12  Jac.  S^  R.  Anon. 

14.  And  per  Germey  the  plaintiff  has  charged  him  as  baili^ 
and  the  defendant  pleaded  that  he  is  guardian  in  focage,  and  con- 
cluded judgment  ii  a6tio,  where  the  plea  is  to  the  writ,  and  he 

•  On    rii.  ^"S^^  ^^  ^^^  concluded,  iudgment  of  die  writ,  and-  fo  is  46  £. 

ttn./*  3.  9.  10.  which  was  agreed  by  Coke,  who  (aid,  that  the  *  letter  is, 
diat  when  he  is  within  age,  he  (hall  be  charged  as  guardian,  and 
after  as  bailiff,  and  cites  10  £•  2.  Account,  [that  where]  guardian 
^  in  (bcage  takes  baron  the  writ  of  account  (hall  be  againft  the 
N»^)  baron  alone,  for  all  things  after  the  f  marriage,  and  againft  the 
baron  and  feme  for  all  b^re-  But  it  feems  here  that  the  re- 
pjicadon  is  not  good;  for  the  defendant  has  pleaded  in  bar  a 
fei(in  in  fee,  in  the  fadicr  of  the  plaintiff,  the  which  ought  to  be  in- 
tended a  feiiin  in  fee  at  common  law,  and  not  of  a  copyhold;  and 
as  to  the  objedion  in  the  replication,  that  he  was  feiied  in  fee  of  a 
copyhold,  this  is  not  any  anfwer  to  the  other  plea;  and  therefore, 
and  inafmuch  as  he  has  not  made  any  traverfe,  the  plea  is  not 
good.    Cur.  advifare  vult.    Ibid. 

15.  "If  a  guardian  commits  wajl  and  grants  his  ward  over,  the 
ward  (hall  bive  vraft  during  die  infancy  in  the  tenet  againft  the 
firft  guardian  for  the  faid  waul.    2  Inft.  305. 

i6.  Cognizance  as  hailiff  in  replevin  muft  be  as  bailiff  to  die 
guardian,  and  not  as  bawff  to  die  infimts,  if  they  are  under  14. 
Arg.  2.  Ltttw.  1189. 

17.  If  eu^rdian  brings  writ  of  raviflnmnt  of  tvardj  the  comst 
mufi  he  ad  damnum  of  the  plaintiffs  (the  guardian)  though  the 
dams^es  when  recovered  (hall  by  die  (btute  go  towards  the 
benefit  of  the  ward ;  per  Ld.  Macclesfield.  2  Wms's  Rep,  loS. 
Hill  1722.  Eyre  v.  Counteis  of  ShafUbury. 

(B.  a.  2)  Adions.  Proceedings  in  Anions  or 
Suits  by  or  againft  Infant  fuing  or  defending  by 
Guardian^  &c. 

I.  Xl^HERE  an  infant  is  defendant^  the  affidavit  of  fervia  U 
^^  hear  judgment  muft  be,  that  the  guardian  was  forved^ 
and  not  the  infiuit,  and  this,  (as  it  feems j  though  the  infiuit  be 
above  14,  or  wants  ever  fo  little  of%\.  And  the  (erving  of  the 
iii&nt  is  not  good ;  for  non  confbt,  but  the  infant  might  be  In  his 
cnuile;  or  ihould  it  appear  by  the  bill  that  he  is  near  21,  yet^  oot 

beioc 
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being  able  to  defend  himfelf,  ^tfervicc  nmft  hi  on  the  perfon  ap^ 
pointed  ij»  th£  court  to  defend  kim.     2  Wms's  Rep.  (643).  Mich. 
1731.  Taylor  y.  Atwood. 

(C.  a)  'Rt^v^Aiitdi  2.nA  punijljed  in  Equity . 

I.  INFANT  by  guardian,  exhibited  a  bill  to  Jlop  her  fadier, 
*  (who  was  tenant  by  the  curtefy  of  lands,  of  which  re- 
mainder in  tail  was  in  herielf)  from  committing  *waft^  and  felling 
timber,  which  timber  the  defendants  had  con  trailed  for,  in  the  life 
of  the  plaintif}*'s  mother,  who  was  tenant  in  tail  of  the  foil ;  per 
Cur.  In  fuch  cafe '  any  perfon  may  become  guardian  to  an  infant 
againft  her  father,  and  waft  is  by  law  a  forfeiture  of  the  father's 
guar^anjhip^  and  that  the  contrail  made  nothing  in  the  cafe. 
Whereupon  the  injunftion  was  continux«d  to  ftay  waft.  Hard.  96. 
Pafch.  1657.  Roberts  an  infant  5  per  Hutchinfon  her  guardian  v. 
J.  R.  ahd  Sir  J.  R.  her  father  and  grandfather. 

2.  Three  perfons  being  made  guardians,  by  the  father's  will,  of 
a  young  woman,  one  of  them  gets  her  and  marries  her^  being  9 
years  oldj  to  his  own  fon  who  was  17.  '7^ was  moved  for  a  A^- 
nuni  replegiando  againit  the  father  and  fon,  that  they  ihould  ftand 
committed,  and  for  an  injun£iion^to  their  receiving  the  rents  of  her 
eftate.  King  C.  thought  every  part  of  the  motion  reafonable,  but 
7^  to  the  firft  part  ordered  a  fpeedier  v/ay,  by  bringing  the  body 
into  court,  by  a  time  certain,  by  an  order  to  be  made  on  the  de- 
fendants for  that  purpofc.    Mich.  3  Geo.  2.  Gibb.  io6.   Anon. 

(D.  a)    Offences  by  Strangers^  with  Regard  to  the 
Ward.     TAow  punijloed,  and  in  what  Cafes. 

I.    nT  j^i^  5  Ph.  W  M.  cap,  8.  /  2,  3.     None  Jhall  take  or  A.andM, 

-^  convey^  or  caufe  to  be  taken  or  conveyed  away^  any  maidj  or  J^  ^^J  ^^ 

woman  child  unmarried^  being  within  the  age  of  lb  year s^  out  ^  and  D. 

the  cujlody^  and  again fl  the  will  of  the  father  or  another  of  fuch  childy  daughtent 

or  of  the  per/on  to  whom  the  father  of  fuch  chlld^  by  his  laji  willj  or  ^"s^^il^d^. 

other  a£l  in  his  Ufe-time^  hath  appointed  the  governance  of  fuch  child^  vi  fed  the 

(except  fuch  taking  Jhall  be  by^  or  for  fuch  perfon^  as  (without  fraud)  order,  cuf- 

1/  majter  or  mifirefs  of  fuch   child^  or  her  s[uardlan   in  focase  or  ^^7'  ^"* 
L-      t     \         ^    '      J-.    -'  ^         *       T^  .       •  /         I    w        •'//•  cation,  &c. 

coivalry)^  onpatn  of  two  years  tmprijonment  without  batl^  or  elje  to  pay  of  B.  c.  and 

fuch  fine  as  Jball  be  ajfeffed  by  the  queen^s  council  in   the   Star^  D.  to  M/a 

chofAer.  ^^^^^  ^^ 

mother, 

(grandfather  of  the  children)  and  died,  W.  married  R.  R.  and  then  the  ^randfnther  died.     The 

grandmother  was  feifed  of  lands  in  fee  held  in  f»>c3gc,  and,  hy  wUl  111  nriiing,  dcvifcd  them  to 

1.  in  tail,  remainder  to  C.  and  D.  and  tu  the  heirs  of  their  two  hodics  hesotren  equally  to  be 

divided;  remainder  to  M.  the  daughter  and  heir  apparent  of  the  teft<;trix,  and  died.    B.  died,  and 

D.  being  under  16,  but  above  14,  and  livin<;  with  R.  R.  wmt,  hv  his  confent,  voluntarily,  and  of 

her  own  accord  to  H.  where  (be  married  W.  R.     It  uai  adjudged  that  M.  at  the  time  of  the 

contraift  of  marriage  of  D.  had  thecultody  of  her  within  this  ftatutc,  as  (guardian  hy  na-urr,  which 

vai  infeparable  from  her  perfon,  and  that  D.'s  going  fiomihc  bi»ufe  6  hours  bcore  the  mar* 

liage,  as  found  by  the  (pecial  verdict^  made  00  alteration  in  judgment  of  law,  ^s  to  the  mother's 
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having  the  cuftody  of  her  at  the  time  of  the  contra6l ;  and  that  the  confent  of  R.  R.  the  niothei^g 
hufoand,  was  not  onaterial.     3  Rep.  37,  38.  h.  39.  b.  Hill.  34  Eliz.  B.  R.  RatclUTs  cafe. 

A.  being  a  freeman  of  Ltrndon^  by  toili  Htvifcd  the  cuftotfy  of  B.  bit  daugbur  an  wfead  to  C,  and 
,     died,  C.  got  a  warrant  from  the  Mnyor  of  London  to  take  the  infant,  who  was  taken  thereupon  btft 
refcued  again  ;  and  after  he  got  a  warrant  from  the  Chief  Juftice,  and  (he  was  again  taken, 
having  been  hrfore  fuch  taking  mrvried  to  J,  S,  one  of  thi  dfcndants  in  the  indiftment,  and  who  wai 
fon  of  tl'.c  other  defendant.     They  were  acquitted  of  the  indictment  upon  this  evidence,  but  the 
court  required  fureties  of  thehi ;  and  the  court  held,  that  the  defendants  could  not  be  found 
guilty  upon  this  indiflmenii  becaufe  hi.  wa:  not  in  tU  pojf^ffion  of  C,  as  the  indi6bnent  foppofed; 
hecauje  A.  h  itiv  a  freeman  of  London^  the  d  r/f,  as  to  the  dijbofiiion  of  the  body,  was  void,  aad  thi 
ififunt  renuin^din  the  cufiody  of  the  mayor  and  *  aldirmtn  of  London,  and  the  indifimaU  ought  to  bavt  Ml 
for  taking  the  mfanty  out  of  their  cufiody.     xdly.  That  upon  this  penal  law,  the  body  ought  loiemtht 
a^al  iufiody  of  htm,  or  thofe  to  whom  the  indt^ment  fupptfts  the  right,     3dly,  That  he^  out  of  wb^€ 
p'*lf,lpon  the  infant  is  fuffofd  to  be  taken,  ought  to  have  the  mttr  right,  becaufe  the  ftatute  fays,  (fipoui 
the  poflelTion  otf  fuch  as  thai!,  by  any  lawful  ways  and  means,  have  the  cuilody,  Arc)  or  other- 
wife  it  (hall  be  nc  offence  within  this  penal  ftatute.     And  there  may  be  otbtr  uu^Sments  for  taking 
out  of  the  pofftfjion  of  the  right  guardian,     Sid.  362.  Pafch.  ao  Car.  2.  B*  R*    The  King  T> 
Biflian  and  Haitian. 

In  an  information  for  feducing  and  marrying  an  heirefs,  the  evidence  was,  that  the  defeodaoc 
T*  a  remote  kinjman,  jatdof  fmall  fortuns,  being  fretfuently  etitertained  at  the  f otbtr* s  houfc^  made  hvt  to  tbt 
daughter,  but  there  v:SiSao  fiocf  cf  any  feduccment*,  but  commm  comp&mnts  among  young  p€Oj>tt }  and  it 
was  offered  in  evidence,  that  the  tncour.igcfHent  proceeded  from  the  d.utghttr,  whom  the  father  io^ 
tended  to  marry  to  another  kinfman  of  his  own  name  of  a  very  confiderable  eibtte,  whom  (b* 
did  not  love  fo  well ;  and  thatyZv,  by  agreement  with  the  defendaatt,  wad  fr^ra  berfatiir^s  boufe  to  a 
■  place  af>f>oinled,  and  there  mtt  toe  dftndants  and  was  married  to  T.  whereupon  the  court  directed  the 
jur)'y  that  the  daughter  being  of  tender  years,  viz.  abeut  16  and  a  great  fortune,  this  was  an  oWence  in 
the  defendant  within  the  mformation,  and  that  they  ought  to  nnd  them  guilty,  which  they  did» 
but  hvfitanter,  as  it  feemed.  And  afterwards,  before  any  fine  impofed  the  parties  agreed* 
I  Lev.  257.  Mich.  20  Car.  2  B.  R.    The  King  v.  Twifleton.  Sid.  387.  S.  C.  and  fays,  all 

agreed,  that  it  was  an  ofience  punifhable  by  fine  and  imprifonment  ai  common  law.  But 
Ld.  Ch.  J.  Holt  faid,  that  to  convey  a  m.^d  from  her  parents  under  the  age  of  16  is  no  ofience 
at  conmon  law.    4  Mod-  145.  Trin.  4  W.  ;;•  Obiter. 

In  the  cafe  of  Calthrop  v.  Axtcll.  Hill  3  Jac.  a.  B.  R.  it  was  *faid,  that  there  wat/l  he* 
continued  refufal  of  the  mother ;  for  if  (be  once  agree,  though  afterwards  (he  difaifents,  yet  it  is  as 
aHent  within  the  (latute.  Ai:d  that  ttiere  na/fi  Kkewife  fe  proof  of  the  fieaHng  eiway,  3  Mod.  169. 
«»— *  3  Nelf.  Abr.  564.  pi.  7.  fays,  it  wa«(  held:  but  in  the  report  the  word  is  (laid)  only;  and  as 
to  the  cafe  itfeif  nothing  appears  there  to  be  refolved. 

An  information  was  moved  for  againd  the  defendant  for  procuring  the  marriage  nf  an  bdnfsp 
f between  the  age  o/*  15  and  16,  and  intitled  to  a  coniiderable  fortune)  with  a  per  fon  of  no  tfiate^  by 
hiring  a  coach  to  carry  her  away,  giving  money  to  a  parfon  to  marry  them  without  a  licence, 
and  being  prefent  at  the  marriage  as  a  father  to  give  her  away ;  and  for  that  this,  though  done 
with  her  own  confent,  yet  was  without  the  confent  of  her  guardinn  appointed  by  the  court  of  Cbaneery, 
Upon  (hewing  caufe,  the  court  held  clearly,  that  this  was  an  offence  at  common>law,  nocwich* 
ilanding  Ld.  Holt's  opinion,  as  reported  in  4  Mod.  145.  to  the  contrary ;  and  that  it  was  fo.  re- 
folved in  '^  Twisleton's  cafe.  They  likcwife  held,  that  it  is  within  the  (latute  of  the  4  &  5 
Ph.  '&  M.  8.  Scdt.  3, 4.  For  though  dfendtmt  did  not  take  her  away,  yet  be  conveyed  her  away.  Nor 
ivi41  her  confent  alter  llie  cafe  ;  for  the  a^does  not  reftire  foixe  ;  but  in  tlie  preamble  mtntiomt  fremd 
likewife.  It  feems  to  have  been  made  to  prevent  her  confent ;  and  accordingly  in  Sect.  6. 
punifhes  her  for  confenting.  And  Twis  lrton's  cafe  is  in  point ;  for  there  according  to  1  Lev. 
ft.57.  (who  feems  to  have  reported  it  heft)  no  force  at  all  was  ufed.  That  the  a«  mentioot 
guardians  as  well  as  parents :  a  legal  guardian  had  the  fame  power  as  a  fotber,  and  the  fame 
remedy ;  he  might  have  an  adtion,  or  writ  of  ravifhment  of  wsurd.  And  as  to  a  guardian  ap- 
pointeil  by  the  court  of  Chancery,  he  certainly  has  the  cuitody  of  the  infant  by  lawful  ways  and 
means  ;  for,  according  to  Ld.  Sommers,  in  3Chan«Cafes  136.  Bertie  v.  Falkland,  the  ap-> 
^lointmeut  of  guardians  originally  belonged  to  the  Chancery,  and  ever  (ince  the  difiblutioQ  dk 
the  court  of  wards,  has  been  vefted  in  that  court.  Accordingly  the  information  was  g;raated 
againft  the  defendant,  as  likewife  againft  the  hu(band,  the  paKon,  and  (everal  fervants  cea* 
cemed  in  carrying  her  off.  Hill.  12  Geo.  2.  B.  R»  The  King  v.  Beiihet»  ([als.  I<d. 
Ossulston)  &  al.— And  in  Hilary  term  followingy  they  received  judgment,  yii»  Ld.  O. 
and  the  hufband  were  fined  500/.  each ;  and  the  other  defendants  fined  i  mark,  and  imprifoofid. 
•—•Sid.  3S6.  Lev.  257. 

A.  polfefTed  of  a  coniiderable  perfonal  eftate,  died  inteftate,  leaving  M.  his  wife,  and  B.  m 
daughter,  an  infant,  his  only  child.  M,  the  mother  £ed,  leaving  J.  S,  her  extcutor,  and  trufiet  for  B^ 
Iku  irfant  daugh  e  ,  who  at  M.'s  death  was  under  the  care  of  J.  S.  his  wife,  who  kept  a  boardins- 
fchool.  The  wife  of  J.  S.  died,  and  afterwards  a  bill  by  H.  an  uncle  of  B.  was  filed  againft  J. 
S.  for  an  account  of  B.'s  eftate,  fuggefUng  that  he  bad  waited  it,  but  J.  S.  not  putting  in  his  an* 
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fWer  an  attachment  iflued.  And  then  J.  S.  and  W.  R.  who  was  his  connfel,  nnd  a  juftice  of 
ptict,  went  to  DoAofs  CommonSf  where  W.  R.  procured  himfelf  to  be  nJaatud guardian  to  coh' 
jiisi  to  the  maniagc  of  B.  to  J,  S,  and  a  I'utnce  Zitaj  granted^  and  a  mwn^.ge  Lid,  B.  being  1 6  years  oldy 
and  J.  S.  6o.-^H.  petitioned  the  coaii  agaiiiil  J.  S.  for  mairyitig  B.  ajterji^t  commtnctd  in  this  courts 
leitboui  l-.nt  oftbe  court,  and  againft  W.  R.  as  party,  and  that  they  £land  committed.  And  an  ex- 
ception beinfr  taken  that  here  W2s  no  Us  pendens,  no  anfwer  being  put  in,  the  fanie  was  over- 
ruled ;  and  held  that  an  infant  is  always  confidcred  under  the  care  of  the  court,  if  a  fuit  be  de- 
pendiug;  and  th^  af  er  fucb  bill  filed,  'tis  a  contempt  to  marry  an  infant  without  the  confent  o£ 
this  court ;  and  in  this  cafe  tljere  was  not  only  a  bill  filed,  but  an  attachment  alfo  for  want  of  aa 
»nfwer.  It  was  ordered  that  J.  S.  and  W.  R.  ftand  committed  to  the  Fleet,  and  not  to  have 
the  benefit  of  the  rules;  and  that  \V.  R.  be  remove^  from  being  juQice  of  peace;  and  (to  the 
end  that  the  eftate  of  ttfe  infant  he  fecured,  in  order  to  make  a  fettlemeni  on,  or  a  provifion  for 
her)  that  J.  S.  he  rrfiraiud  f  om  aliening,  transferring,  or  tranfpofing  any  part  of  the  real  or  per- 
foaal  ei\ate  of  the  infant,  or  f torn  receiving  any  part  thereof,  without  leave  of  the  Court  'till  further 
oriler,  and  that  the  defendant  J.  S.  do  tring  befcrft  the  court  all  rmrtgagei^  bonds  and  other  fecurities^ 
belonging  to  the  eflate  of  the  infant  upon  oath,fubje£i  to  the  further  order  of  the  court,  20  March^ 
X740.  In  Cane.  Hughes  \.  Science,  Mitchel>  ic  al. 

S.  4.  None  Jhall  take  away  and*  deflower  ^ny  fuch  childy  or  fiall^  This  breach 
Qgainjl  the  wiU  of  her  father y  if  he  he  livings  or  of  her  mother^  extends 
(having  the  cuflody  of  ber^  if  the  father  be  dead),  contraa  matrix  ^JJj^^J,^  ^^« 
monywith  any  fuch  child,  (except  *  by  the  title  ofwardjhip)  on  pain  to  thp  faiher> 
fuffir  five  years  imprifonment,  or  elfe  to  pay  fuct)  fine  as  jhall  be  ajfeffed  and  to  the 
by  the  faid  council  in  the  Star-chamber .  -  ^^^^"^^    ^ 

'         ■'  havmg  cuf- 

t«dy  of  her,  viz.  if  the  father  had  not  difpofed  the  cudody  of  her  to  others.  And-this  extends 
to  any  damfel,  though  ihe  was  not  heir  or  heir  apparent,  and  though  (he  departed  with  her 
affent,  after  the  age  of  12  years,  in  which  cafe  the  common  law  gave  no  remedy.  3  Rep.  39. 
in  a  nota  of  the  reporter  in  RatclifiTs  cafe.  ^fncsAl 

The  faid  fines  Jhall  be  divided  between  the  king  and  the  fueen^s  ma" 
je/fies  and  the  tarty  grieved, 

S,  5.  The  Jaid  council  of  the  Star-chaniber,  andjuflices  ofajjife,  by  This  is  an 
inquifition  or  indictment  have  power  to  hear  and  determine  thefe  offtmepu^ 

fences.  mfhabUat 

""  common  lofuf 

being  malum  in  fe.  But  admitting  it  was  an  offence  created  by  the  ftatute,  there  being  no 
negative  words  to  prohibit,  this  couit  of  B  R.  hath  a  jurifdidtion  to  punilh  this  offence,  if  tho 
Star-chamber  had  not  been  taken  away.  For  the  party  had  his  eledtion  to  proceed  upon  the  pro- 
hibitory daufc,  and  the  juflues  of  aJUfe  noiji  be  intended  j/fiices  of  oyer  and  terminer ;  per  Cur*.  and  cited 
Ma  564.  Whereupon  the  defendant  was  fined  500/.  and  bound  to  liis  good  behaviour  for  a 
year,    a  M<jd.  130.  Mich.  »8  Car.  2.  B.  R.  The  King  v.  Moor* 

An  indi^ment  for  an  offence  within  this  ftatute,  was  before  the  judges  of  B.  R,  in  Middlrfex* 
Exception  was  taken,  that  this  indidtment  was  coram  non  judice,  the  it.itute  dire^ing  that  the 
council  in  the  S:ar.cltamber,  and  the  juft^ces  of  aflife  fhall  determine  the  offence.  And  tho 
queftioo  was,  whether  this  may  extend  to  jullices  of  B.  R.  to  give  them  authority  to  inquire,  or 
only  to  jtifli^es  of  aflife,  and  whether  juftices  of  B.  R.  are  not  juftices  of  affiie  }  But  the  court 
doobted,  hecaufe  there  are  no  juflices  of  ajfife.  f(j-  the  county  of  Middufex^  Cio.  C.  Trin.  ii  Car. 
B.R.  Mai7  Smith's  cafe.— Holt  Ch.  J.  faid,  that  this  does  not  exclude  B.  R.  and  that  fo  it 
has  been  conftant'y  lield  fince  the  making  of  the  law*  Trin.  4  W.  £c  M.  B.  R.  4  Mod^  145. 
The  King  v.  Marriot. 

5.  6.     If  any  woman-child  or  maiden,   being  above  the  age  of  M'**^*^'*^* 
twehe  years,  and  under  the  age  offtxteen,  confent  to  fuch  perfon,  that  "^l^^  j^^_ 
fo  Jhall  make  any  contract  of  matrimony,  the  next  of  kin  of  the  fame  trrsD.and 
woman-child  or  maid,  to  whom  the  inheritance  Jhould  dejcend  or  come  E.  ttnuntsim 
after  the  deceafe  of  the  fame  woman-child,  Jhall  have  all  fuch  lands  ^JJJ^^  Zn 
as  the  fame  woman-child  had  in  pojfejfton,  teverjion  or  remainder,  at  rtverfion  /• 
the  time  of  fuch  confent  during  the  life  of  fuch  perfons  that  Jhall  fo  ^•'^^ 
iontrad  matrimony  j  and  after  the  deceafe  of  fuch  perfon  contracting  J^'"  ^^^ 
matrimony^  the  fa{d  lands  Jhall  defcend  and  come  to  fuch  perfons  as  ^^^  ^    ' 

'    &2  they 
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vjtilfriS,      they  JhouU  have  done  in  cafe  this  a£f  had  mver  heen^  other  than  U 
tnfrr^M.  him  that  fo  Jball  contra^  matrimony. 

to  wbjm  the  cujlydy,  education,  &c.  of  the  daiw^hters,  was  appointed  by  their  father's  will,  wurrUi 
J,  S.  The  queflion  was,  if  che  forfeiture  fliould  accrue  to  M.  and  refolved,  that  it  Ihould  not, 
and  alfo  tit  it,  as  this  cafe  is,  the  one  daughter  (hall  not  take  benefit  of  the  forfeiture  of  the  other. 
For  the  ftitute  gives  the  forfeiture  to  the  next  of  kin,  to  whom  the  inheritance  (boul^  de- 
fccnd  or  come  afier  her  deceafe,  &c.  during  the  life  of  fuch  perfon  th  tt  fo  (hall  contra^ 
matrimony.  So  that  firil  he  ought  to  be  of  the  blood,  and  fecondly,*Qext  of  the  bloody  to  whota 
the  inheritance  fhall  defcend  or  come,  ice.  and  though  P.  the  daughter  be  of  the  blood,  yet  ia 
this  cafe  by  the  death  of  £.  the  land  if  fhe  has  iffue,  ihall  defcend  to  her  ilTue,  and  if  (he 
has  ao  ilTue  it  (ball  revert  to  M.  the  mother.  3  Rep.  39.  b.  Hill.  34  Ehz.  B.  R*  Ratcliff 's 
cafe. 

A.  feifed  in  fee  of  lands  of  700/.  a  year  hat'  ijin  B,  a  /<nr,  ami  four  Jaugbten,     B,  had  ijfae 
y.  a  *iaughier  and  died^  living  ^.— M.  the  widow  of  B.  and  pnther  of  J.faring  thai  J »  migbt  k 
jiohnfrom  bery  tnPeuUd  Lady  G,  to  take  y,  into  her  boufc^  wUcbfht  didy  and  having  a  Jon  in  r'ranctyjad 
for  bim,  and  married  bim  to  y,  tbrn  under  16,  without  M.'s  conjent,  who  was  ber  ^iiardiun.     The  qtief* 
tion  was,  if  this  was  n  forfeiture  of  J.'s  eflate,  during  her  life  i   It  was  proved  at  the  trial,  that  Af« 
bad  m:idi  a  bargain  with  the  I'Jj'or  of  the  f'lx'ntiff'y  that  if  he  rtnvtrcdfjhe  fhouHbavt  \qo/qI.  and  the 
thirds  cf  the  eftdte,  and  therefore  was  not  admkted  to  be  a  witnefs.    The  plaintiff  cbuld  not  prove 
any  thing  to  make  a  forfeiture,  and  therefore  was  nonfuited.    The  Chief  Juftice  faid  thati 
thtjiafute  was  made  to  prcvfnt  children  being  fcduccd  from  their  parents  or  guardians,  by  jiastenrf 
or  inticing  wordsy  piom^y  or  giftSf  and  married  in  a  fcret  way  to  tbar  difp>.itagement.     But  that  no 
fuch  thing  appeared  in  this  cafe;  for  tliat  Dr.Hafcainl  proved  the  marriage  to  be  at  St.  Clement's 
Church,  in  a  canonical  ^our,  and  that  many  people  were  prefent,  and  the  church  doors  opea 
all   the  time.     ^^  Mod.  84.  Mich,  i  Jac.  2.   B.  R.  Hicks  v.  Gore.  This   claufe  refers 

only  to  the  third  branch,  and  not  to  che  (irft  or  fecond.  3  Rep.  39.  in  a  noia  of  the  reporters  in 
Ratdiff  s  cafe. 

See  the  cafe  5.  7.  Provided  that  this  aSf  Jhall  not  he  prejudicial  to  any 
T  B^»an  ^  nj/?(7«  or  authority  concerning  orphans  in  London^  or  any  other  city^ 
fupra.  borough  or  town, 

r  20  c  1  2*  A  perfon^  having  married  an  infant  (vrard))  was  committeij 
fit  feems  *^^  '^  commitment  was  followed  by  an  z&  of  parliament  to 
that  this  dijfolve  the  marriage.  2  Wms's  Rep.  112.  Hill.  1722.  cited  per 
was  a  ward,  Lords  Commiilioners,  as  fo  done  in  Lord  Sommers's  time  in  cafe 
oHhe  '^'''    ^^  Goodwin  and  Mrs.  Knight. 

court.]  ■  And  though  an  order  of  Chancery  has  no  words  ptobibiting  the  marrying  an  infant  without 
tortfent  of  the  guardian;  yet  fuch  prohibition  is  implied  ;  and  fo  is  alio,  that  no  perfon  ihall  take 
awayt  or  ravifh  this  ward  from  the  guardian  ;  and  fuch  negative  words  are  never  inferted  in  the 
order;  per  Lords  Commilfioners.   a  VVms*a  Rep.  113.  Hill.  1722.  Syre  v.  Lady  Shaftibury. 

h'  ^'d^c**  3*  ^^  where  an  infiant  was  taken  from  a  guardian  appointed  hj 

Talbot.  *  ^^  father,  and  not  affigned  by  the  court,  and  married   to  W. 

I4ich.i734.  both  JV.  and  the  parfon  and  the  agents  were  all  committed  by  the 

^Td^T^  Mafter  of  the  Rolls,  and  the  order  confirmed  by  Ld.  Harcourt; 

b^^stime.'  ?  Wm's  Rep.  112.  cited  per  Lds.  Commiflioners,  ut  fup. and 

5q.  in  Lord  in  Marg.  it  is  cited  as  22  May,  12  Annae,  Hannes  v.  Waug^, 

Raymond's   als.  Willis's  cafe. 

cafe.— 

•  And  the  fame  would  have  been  done  in  the  cafe  of  Huohks  v.  Science,  &  al.  HilL  Vac. 

1740.  but  that  it  did  not  appear  in  that  caufe,  that  Williams  the  clergyman,  who  married  the 

infant  to  Science,  was  at  all  a  party  to  the  contrivaneey  and  fo  had  not  incurred  the  cenfttie  of  tbe 

court ;  whereas  had  he  been  pi  ivy  thereto,  the  licence  would  not  bttve proteatd  bix. 

Vid.  (P.4)       4*  So   if  there  be  only  an  apprehen^on,  that  the  infant  will  be 
.— Sowhere  married  unequally^  either  by  the  guardian,  or  by  his  ncgled,  equity 
•    hlk'wa^     ^*"  interpofe  j  per  Lord  Commiffioners.  2  Wms's  Rep.  1 12. 

but  i-j  years  oA/ and  w.is  about  to  contraA  matrimony ;  thouglr  there  appeared  no  inequality  of 
fortune  or  family,  yet  upon  application  to  the^hancery,  the  court  afiiited  the  teftamenrary 

guardi.ua 
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^ardtan  to  prevent  the  marria^  as  improper,  by  rcafon  of  the  age.  CsSles  in  £qu.  in  Ld.  C. 
Talbot's  time.    58.  Mich.  1734.  Ld.  Raymond's  cafe. 

5.  JnJ  though  a  marriage  be  to  one  of  equal  degree  and  fortune^  S.  C.  cited 
yet  it  being  without   confent  of  the   guardian,  conftitutes   the  ^,^\^\^* 
offi^nce,  and  can  at  moft  but  tend  to  extenuate;  per  Lds.  Com-  Mich.  1*7349 
milEoners.  2  Wme's  Rep,  114.  Eyre  v.  Lady  Shaftfbury.  Cafes  in 

C.  Talbot's  time.  59.  in  Ld.  Raymond*s  cafe. '  ■  S.  C.  cited  by  the  court,  and  the  marriage 
being  by  contrivance  of  t])e  mother  of  the  infant,  pending  a  fuit  in  Chanceryi  the  court  com- 
mitted the  parties  to  the  contrivance,  and  ordered  a  fefujhration  aga'mji  the  Lady  Sbaftjbury^ 
so  March,  1740,  in  cife  of  Hughes  v.  Science  ic  al. 

6.  Tlie  mother  took  away  the  infant  from  two,  who,  fuppofing 
that  they  were  guardians,  complained  thereof  to  the  court  of 
chancery,  and  their  complaint  was  received.  And  the  court 
would  have  proceeded  againft  the  mother,  but  the  guardians  could 
not  make  out  their  right  of  guardianfhip,  by  reafon  of  I'ome  defe^ 
in  the  injfrument  under  which  they  claimed ;  cited  per  Lords  Com- 
miffioners,  2  Wms's  Rep.  115.  cites  Ld,  Selkirk  and  Orkney  v. 
Putchels  of  Hamilton* 


P"iW  I'^t^— f-^W^^W— »■»■ 


(A)  d^tternCep,  "^txit^,  anD  t|)e  3iae  of 

1.  QXJERNSEY,  Jerfey,  and  the  Ifle  of  Man,  are  governed  hy 
their  proper  layus.     If  an  erroneous  judgment  be  given 
there,  a  xvrit  of  error  lies  not  here.     Jenk.  199.  pi.  15. 

2.  The  Ifle  of  Maii  is  governed  by  it's  own  laws  made  there,  r  ^06  1 
and  not  by  laws  here  in  England,  unlefs  by  a(Sl  of  parliament,  ^  J 
which  ordains  a  law  exprefsly  for  them,    %  And.  116.  in  the  E,  jg^,"^ 

of  Derby's  cafe. 

3.  In  the  Ifle  of  Man  no  one  has  any  inheritance  there,  bejides  the 
Ld.  Derby  and  the  Bijhop.  2  And.  116.  in  the,t.  of  Derby's 
cafe, 

4*  Albeit  the  king^s  writ  runneth  not  into  the  Ifle  of  Man,  yet  -Jo  as  to  the 
the  king's  commijfton  extendeth  thither  for  redrefs  of  injufhce  and  [S*j|.^/  ^ 
wrong ;  but  the  commifTioners  muft  proceed  according  to  law  and  je7fey?^ 
juftlce  of  the  Ifle,     4  Inft.  285.  iaft.  %%^ 

5.  They  have  peculiar  laws  or  cuftoms,  viz.  If  a  mzn/teal  an 
horfe  or  an  oxe,  it  is  no  felony ;  for  the  offender  cannot  hide  them ; 
hut  if  he  (teal  a  capon  or  a  pigj  he  fhall  be  hanged,  &c.  Ibid. 

6,  The  iing  has  right  to  a  manor  in  the  Ifle  of  Guernfey^  which 
A.  holds  $  a  commiffion  ifliues  out  of  the  Chancery  to  enquire  of 
this.  If  it  be  fo  found,  the  king  Jhall  be  put  in  pojfejjion  of  it 
Wthout  any  original  wriU  Judgment  affirmed  ia  error.  Jenk, 
S*pl.  1^ 

K3  dm* 
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(A)  Who  may  not  keep  Guns,  and  the  Punifhmcnt 

of  OiFendcrs,  and  by  whom. 

J.  5.  hcinK  I.  22  H,  8.  C  NACTS  that  none  Jhall  Jhoot  in^  or  ufe  to  keep  in 
h^^lt^nff  ^^P'  6.  /  I.  ^  his  houfe,  a  hand-gun^  crofsbowy  hagbut^  or 
toftrvean  demthakc^  unlefs  his  lands  are  of  tke  value  of  ICX)I. 

€xt€utio»  in    a  jeary  in  pain  to  forfeit  lol.for  every  fucb  offence* 

debt  on  a 

judgrnenC,  and  fearing  a  refcovs,  carried  with  him  a  dagg ;  whereupon  the  defendant,  bein;  a 
judice  of  P.  made  one  of  bis  fervants  go  and  fearch  him,  and  finding  him  armfd  brooghc  him 
before  his  mafter,  beisg  the  next  J.  of  P.  who  by  colour  thereof  committed  him  to  gaol,  'till  he 
paid  lo/.  But  on  a  hab.  corp.  it  was  held  no  offence  for  a  Iheriff  or  his  mini  tiers  in  execution  of 
their  office  to  carry  fnch  a  hatid-gun,  and  that  it  was  lawful,  and  tliat  a  dagg  was  a  hand  gpa 
within  this  ftatute.  Cro.  £•  8ii.  Gardener's  cafe.— >5  Rep.  71.  b.  Triu.  34  Eliz.  Saiuyolia's 
jCafcy  als.  Gardiner  v.  St.  John's.  S.  C. 

5.  2,  l^c.  Howbeit  the  followers  of  lords  fpiritual  or  temporal^ 
-  knightsy  efyuiresy  gentlemeny  and  the  inhabitants  of  cities^  boroughs.^  vr 
market  townsy  may  keep  in  their  houfes^  and  ufe  to  Jhoot  (but  at  a  dead 
mark  only)  with  any  handgun  of  the  length  ofoneyardy  or  hagbuty  or 
dendbake  of  3  quarters  of  a  yard  \  fo  may  the  owner  ofafbipyfor  tife 
defenee  of  bis  Jhipy  and  alfo  be  that  dwells  two  furlongs  dijiantfrm 
a  tmniy  or  within  five  miles  from  the  fea-coaji.  And  this  laft  may 
Jhoot  at  any  wild  beaji  or  fowlyfave  only  deery  berony  Jbovlardy  par^ 
tridgey  wildfwany  or  wild  elke. 

S.  5.  None  may  licence  hisfervant  tojbooty  except  bis  game^keepefy 
0n  pain  of  10  h 

JU former  laws  againjl  Jhooting  repealed. 

S.  12.  13.   Gunfiniths  or  merchant Sy  may  keep  guns  by  thenty  «4* 
'  ferving  the  lengths  abovefaid, 

S.  14.  Proclamation  to  i/fue  before  an  offender  can  be  punijbed. 
S.  IS*  Owner  of  the  gun  to  forfeit y  and  not  the  majier  of  the 
houfe.    ' 

^.16.  It  Jball  he  lawful  for  any  perfony  to  convey  the  perf^ 
offending  againji  this  a6i  before  the  next  jujiice  of  peace ;  whoy  ufon 
ue  examination  and  proof y  Jhall  have  power  to  commit  himtopnjony 
here  to  remain  *till  he  hasfatisfed  the  penahyy  which  in  this  caje 
'°**''^d      -^^^  ^'  divided  between  the  king  and  the  party  that  fo  takes  the 
]^)na       offender. 

fun  in  Feb.  and  in  March  foUowmg  was  can  UH  before  a  J,  ofF,  and  by  him  convifftd  of  this  offimce. 
t  was  moved,  to  quafii  this  conviAion,  becau'e  it  Was  before  a  fmgle  juflice,  who  had  net 
power  by  the  ftatute  to  proceed  in  afummary  way^  unlef^  the  party  is  brought  brfort  him'infioHttr  wfm 
view  of  the  offence  committed,  which  was  not  done  in  this  cafe,  and  therefotv  was  ordered  to 
Ihew  caofe  why  it  ihould  not  be  -quafhed.  4  Mod.  147, 148.  Trin  4  W.  &  M.  The  Kinj^- 
Bullock.— X  Sliow.  367.  Trin.  4  W.  &  M.  S.  P.    The  King  v.  Littcn. 

An  imdia-         S.  iq.  Jujlices  of  peace  in  their  feffionsy  andjiewards  of  leeiH 
^"this^fli!  *^^'  j?^w^^  to  bear  and  determine  thefe  offences. 

tute  bejore  tht  jejfmi^  though  this  bath  beeq[  formerly  doubted ;  becaufey  though  the  juftioes  have 

power 
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by  the  general  words  of  their  commiffion  to  punifh  offence  agninft  the  peacr,  yet  Jh^tin^ 
is  ncx  fuch  an  offence ;  for  it  is  only  a  defeil  of  the  ^^ilif.cation  of  the  ^Jon  -who  jboau  in  a  guu* 
Z>^con*s  Juft.  cap.  47.  pag.  143. 

S^  20.  Penalty  0/7,0  s.  apiece  on  juries  concealing  offenders. 

Sm  22.  Forfeitures  atijing  hy  this  a^  Jhall  be  fued  for  within  one 
year  hy  the  iingy  and  wtthin  fix  months  by  a  common  ferfon^  otherwife 
they  Jball  be  lojL 

S.  24.  Saving  for  fern  ants  carrying  guns  hy  their  maflers  orders, 

a.  S.  was  convid^ed  of  Jhooting  in  a  gun  contrary  to  this  ftatute,  '  Sa\ind. 

and  committed  to  gaol  5  and  upon  hab.  corp.  exceptions  were  taken  jJ^^*  ^:^ 

to  the  return.— —I ft.     That  the  caption  is  taken  before  J,  S.  and  it  was 

y.  A'l  ad pacem  confervandanij  without  faying,  (jufhces)  sind  fo  by  qua'hed  for 

"what  appears  there  may  be  conftables.— 2dly,  That  it  appears  Jlo/Thar 

to  be  conviSficn  by  oath  where  the  ftatute  fays    (proof  and  exami-  the  cont'ic 

nation)  which  muft  be  intended  by  jur)'. 3d]y,  That  it  does  not  ''«» was  faiil 

appear  J  that  it  was  before  the  nextjufiices  as  it  ought  to  be. ^'  ^  ^'^^ 

— — 4thly,  Nor  that  the  fiatute  had  been  proclaimed  in  4he  fame  b.  At . 

county^  whereas  there  is  an  exprefs  provifion  in  the  ftatute,  that  ^^^'^ 

xione  (hall  be  puniihed  before  it  is  proclaimed,  which  Twifden  J.  ^''^''':  ^^ 

iaid,  ought  to  appear  in  the  return,  (though  the  ftatute  perhaps  ^*'^^m)„ 

"Was  proclaimed  lOOyears  fmce.)   i  Sid.  419.  no  judgment.    Trio.  cont.ffrcff^ 

21  Car.  2.  B.  R,  The  King  v.  Saunders.  di^oc<^fr. 

o  valid.   But 

that  the  word  *  (<{B*S^)  ^^^  omitted.  For  it  ought  to  have  been  confervand*  aflignatis.  And 
fo  it  (Joes  not  appear^  whether  the  faid  juft ices  were  afligned  to  keep  the  peace  or  not.  ■  ■  < 
The  reporter  adds  a  npta^  that  the  conviAion  was  before  two  juftices  of  I',  but  the  fLttute  giver 
Oiithoray  to  one  jufiice  altmCf  btiitg  the  next  jufiice  of  the  county  fuhere  the  offence  is  eomtuUtid^  to  conomit  tb$ 
ojfetedrrfor  theforfriturty  but  that  here  it  does  not  appear  whether  either  of  the  faid  2  jufticet 
was  the  next  juftice  or  not,  which  was  another  exception  intended  to  be  moved,  but  the  con- 
v'idtion  being  quafbed  for  the  exception  aforefaid,  this  exception  was  not  moved,  and  that  h« 
ivas  of  counfel  with  the  defendant,  *  Vent.  39.  S.  C.  and  P. 

Vent.  33.  Anon,  but  S.  C.  reports,  that  as  to  the  words  (upon  due  examination  and  fro^ 
before  a  juftice  of  P.)  it  was  refolvedy  that  that  was  not  intended  by  a  jury  but  by  vjitnejjesj  and 
Chat  no  tutit  of  error  lies  upon  fuch  convi^^ion. 

And  that  an  exception  was  taken,  becaufe  it  was  coram  J,  S,  jnftlce  of  the  peace,  witbout 
adding  nee  mn  ad  diveifas  fdomai  tranfgrej^nei^  6sf f.  audiend.  aji^nat.  and  that  the  court  agreed  iC 
ought  fo  CO  be  in  returns  upon  certioraries  to  remove  indictments  taken  at  fedions,  but  other- 
wife  of  con  virions  of  this  nature;  for  it  is  known  to  the  court  that  the  ftatute  gives  tbezi^ 
ailtboricy  in  this  cafe.    Vent.  33.  Trin.  21  Car.  2.  Anon.  ' 

3,  A  perfon  being  brought  before  the  next  jufiice  of  peace^  in 
the  county  where,  &c.  for  Thooting  with  hail  fhot  in  a  hand-gun, 
vrho,  upon  examination^  finding  it  true  made  a  record  thereof,  and 
committed  the  party  to  priforiy  Uill  he  fhould  pay  10/.  viz.  5/.  to  the 
it^ormer^  and  5/.  to  the  king.  This  record  being  certified  upon  an 
habeas  corpus,  it  was  held  by  the  whole  court,  that  if  the  juftice 
of  peace  does  not  obferve  the  form  prefcribed  by  the  ftatute,  it  is 
void  &  coram  non  judice,  and  needs  no  writ  of  error;  but  if  he 
a^  according  to  the  ftatute,  then  neither  B.  R.  nor  juftices  of 

Eacc,  can  redrefs  it,or  fet  the  party  at  large.  Jo.  170.  Hill.  3  Car*  . 

.  R.  Cole's  cafe.  [  2o8  J 

4.  The  judgment  on,  an  indiflment  upon  this  ftatute  was,  that 
the  defendant yl^/c/^/  diiio  domino  regiy  (sfc.  decern  librarum^  i^c»  where 
the  words  fhould  have  been  fohat  inftead  of  iiolvet,  and  iibras 
Inftted  of  librarum,  and  for  thofe  and  other  reafons  the  judgment 
was  reveifed.  Ravm«  378.  Trin.  3:^  Car.  a.  B.  R,  The  King  v. 

R4  5-  The 
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5.  The  conviSIion  y^zs  for  having  a  gun  in  his  h$ufiy  and  this* 
being  excepted  to,  becaufe  thtjiatute  is^  (ufe  to  keep  in  his  or  her 
houfe)  and  perhaps  it  might  be  lent  him,  and  the  words  of  die  ftatute 
ought  to  be  purfued,  fo  the  conviction  was  quaihcd.  *  i  Show.  48. 
Trin.  I  W.  &  M.  The  King  v.  Lewellin. 

6.  The  conviction  was  non  babuijfct  100  L  per  annuniy  and  did 
not  fay  when  ^  and  this  was  excepted  to,  becaufe  it  may  be,  that 
he  had  100/.  a  year  at  the  time  when  he  kept  a  gun,  but  not  when 
he  was  convicted ;  to  which  it  was  anfwered,  that  thofe  words  were 

wasukcu  ^  nmch  as  to  fay,  nunquam  habuit,  and  the  conclufion  being 
that  ii  re-'  * f^»^rtf y&mww2y?tf/i^^/,  muft  explain  fuch  words  which  feem  to  be 
doubtful.  But  per  Cur.  tnis  being  a  convi<Stion  befcre  a  juftice  of 
peace,  the  time  when  the  offence  was  committed  fhould  be  certain- 
ly alleged,  viz.  that  the  defendant  pradi^V  die  csf  anno  bad  not 
ICO  /.  per  annum^  and  for  that  reafon  it  was  quaihed.  3  Mod.  280. 
the  judg-      ^^f^^-  2i  W.  &  M.  The  King  v.  Silcot. 

incnC  for  that  and  other  reafoos  was  reverfrrd.    Raym.  378.  Trin.  32  Car.  2.  S.R.  the  King  t. 
'Alfop."— »-*  Vid.  4  Mod.  51.  in  cafe  of  the  King  v.  Alfoj). 

Thitftfttuto       7,  2  £s^  3  j?.  6.  cap.  14.  Prohibiud  Jhooting  with  bail  {hot. 

is  rtbialtd  by 


So  where 
the  indi6l- 
ment  was 
Kon  babms 
terraSj  &c. 


ferred  to 
the  time  of 
the  indi^l- 
ipenty  and 
not  to  the 
Ihooting ; 


8.  In  an  indiftment  on  the  fbtute  of  2  &  3  E.  6.  14.  of  (hooting 
with  hail  fhot,  the  judgment  was,  quod  forisfaceat^  (^c,  where  it 
fhould  he  forisfaciat^  &c.  But  the  court  would  not  quafh  the  con- 
vidion  upon  this  exception.  4  Mod.  49.  Mich.  3  &  4  W. 
fc  M.  B.  R.  The  King  v.  Alfop. 


Show.  339. 

S.  C.  hut 

reports  the 

iK'ord  of 

the  judg« 

nent  to 

have  heen 

foriifcumtg  inflead  of  forisfaciat. 


Show.  339. 
S.  C.  aqd  - 
fays,  that 
thejudg- 
ment  was 
reverfcd— 
But  accor- 
ding to 


9.  Another  exception  was  taken,  that  the  indi6hnent  was,  riiat 
the  defendant  didjhoot  conies  in  Codden  Wood^  hut  it  doth  not  appear 
where  hejiood  when  he'Jhot^  which  may  be  in  fever al  villsy  and  that 
the  {hooting  being  the  offence,  it  muft  be  certainly  laid,  fo  that 
upon  this  indidment  there  can  be  no  ifTue.     But  'the  court  would 

^_         not  quafh  the  indidlment  upon  this  exception,  nor  upon  this  and 

4  Mod.  51.  the  former  exception.  4  Mod.  40,  50.  Mich.  3  W.  &  M.  B.  R. 
fc^nfof    The  King  y.  /ifop. 

the  reverfal  were  given  by  Holt  Ch.  J.  becaufe  the  comtitlion  wai  before  juf  ices  ofibeptacf^  where- 
as, upon  this  a6^  of  land  3  £.  6.  14.  the  pe.icc  is  in  no  wife  concerned ;.  because  the  •fmrt 
thereby  ere^-teJ  is  for  want  of  due  funli/ication  of  the  per  fen  In  Jho^t^  -mlnch  it  mot  am  offence  agaim/i  tbt 
feace*  And  this  cannot  be  an  indi<iimenc  upon  the  (lacute  of  33  //.  8.  becaufe  they  do  nor  fct 
forth  the  length  of : he  gun ,  which  by  that  law  curht  to  be  a  yard  lon^  ;  and  therefore  the  gcneml 
conclafion,  contra  formam  flatuti,  will  not  help  it;  and  for  thefe  reafons  the  indiAment  was 
qualhed.  fi ut  it  was  agreed,  that  the  parry  might  be  indidled  for  this  offence  befoie  thd 
jufltces  of  oyer  and  termtiaei,  but  not  before  juftices  of  peace  for  want  of  jurifdiclion. 

10.  Another  exception  was  taken  that  there  was  no  vi  (^  armty 
fed  non  allocatur;  for  it  is  needlefs.    Show.  339.  S.  C. 

If.  'ijac,  I.  cap,  13.  /  5.  Enafts  thztperfons  ujinggunsyf^c. 
to  kill  deer^  or  coneys^  not  having  40  /.  per  annum^  or  aoo  /.  &^c. 
may  have  them  taken  from  them  by  any  one  having  lOO  /.  per  ann, 

12.  By  22  ^  23  Car.  2.  cap.  25.  /  3.  Perfons  not  having  looh 
per  ann.  for  life^  or  1 50/.  per  ann.  for  a  term  ofq^  ytars^  are  dif 
abkd  to  keep  guns^  dogsy  or  nets. 

S.  9.  Perfiiu 


S.  9,  Perfins  aggrieved  by  any  judgment^  hy  virtue  of  this  a£fy 
may  appeal  to  the  next  quarter  fejfionsy  wbofe  order  Jhall  he  final^  if 
no  titu  to  any  landy  royalty  orfijhery  he  therein  concerned. 


l^abeasf  Corpuiaf.  [209] 

(A)  Habeas  Corpus  cum  Caufa  ad  Subjiciendum.  ^^^^^<i* 
*  T!o  whom  it  may  be  direiied^  and  by  whom.        tvidT*^ 

[  I.  I  T  fcems  that  the  king  has  fupremc  power  over  all  courts,  This  writ 

*  within  the  dominions  of  the  king,  delegated  by  the  kii^fo  J^atlro 

and  therefore  if  any  man  be /Vwfr/^ff^^  ^>  any^  a  corpus  cum  cauTa  writ, which 

may  be  gcant^d.  to  Jthcm  who  imprifoned  him ;  for  the  *  king  ought  concerns 

to  have  an  account  given  to  him  of  the  liberty  of  his  Jubjeeis^  and  ^^^^^^^ 

of  the  reftraint  of  it.  P.  3  Ja.  B.  R.  Refolved  per  Curiam  between  admini- 

Wetherly  and  Wetherly, . . .  Tr.  5  Ja.  B.  R.  Refolved  per  Curiam,  ftered  to 

in  cafe  of  Omer  v.  Manrd.  ]  and^tls*' 

2.f,xre.\h\t  to  all  perfons  and  places,  and  no  anfwer  can  fatisff  it  hnt  to  return  the  caufe  with  k 
paratum  habeo  corpus,  &c.  Cro.  J.  543.  in  Bourn's  cafe.  *  Cro.  J.  543.  in  Bourn's  cafe. 

[2.  If  a  man  be  imprifoned  by  the  counfel  of  the  marches  of  Wales^ 
B.  R.  may  award  a  corpus  cum  caufa  to  remove  him,  and  this 
ought  to  be  obeyed.  P.  3  Jac.  B.  R.  between  Wetherley  and 
JretherUyj  adjudged  upon  great  controverfy  between  the  faid 
courts,  and  upon  award  of  the  king  himfelf  accordingly.  ] 

3.  It  (hall  alwa}s  be  directed  to  him  that  has  the  cu/iody  if  the 

body,  Godb.  44.  PL  52.  Anon. ^It  lies  to  any  perlon,  as  well 

as  to  the  gaoler  ^  per  Holt  Ch.  J.  5  iVlod.  21.  m  cafe  of  the  King 
V.  BcthtU. 

4.  31  Car.  2.  cap,  2./  ll.     fVrits  of  habeas  corpus  Jhall  run  5oitwast# 

into  any  liberties^  and  into  the  counties  palatine^  the  cinque  fortSj  Btrwick, 

JFaleSj  Berwick,  Guernfey  and  Jerfey.  waJ*^  rJ? 

folded  Chat  the  kind's  wrift  ran  not  there,  as  b  \n^  part  of  Scotland  and  not  of  England,  and  an 
elempted  jurifili^tion  after  A  was  annexed  to  Che  crown  of  England,  cited  Cro.  J.  543.  as 
43  £liz.  Browley's  cafe. 

S'aa  bah.  airp.  vvas  directed  to  the  Govemour  ofyerfcy^  to  bring  hither  the  body  of  0*  who 
had  been  prifoner  there  feveral  years.    Sid.  tB6.  The  King  v.  Overton. 

It  has  been  awarded  to  CaJuis,  and  ali  other  places  witiiin  the  kingdom.  Cro.  J.  543.  in 
Bourn's  caf*!. 

One  was  imprifoned  at  Dover  by  the  lord  warden  of  the  dn^ue  porti,  becaufe  he  took  anchor  and 
iaUt  as  wreck,  vt  the  liberty  of  the  rupe  of  Hafinir  which  the  lord  warden  prcteh.dcd  to  be  within 
the  liberty  of  the  rape  of  Hading,  and  to  appertain  to  him,  becaufe  he  hach  the  jurifdidlion  of 
the  admiralty  there,  and  he  being  fur  2  3  weeks  imprifoned  there,  a  hab*  Corp.  w.ts  granted,  Co 
remoire  die  body  cum  caula.  And  becaufe  the  lord  warden  refufed  to  obey  it,  a  habeas  corpus, 
with  a  great  *  penalty,  was  awarded  returnable  at  another  day.  M.  17  Jac*  fi.R.  Cro.  J.  543. 
Rd.  Bourn's  cafe.        «    *  See  (E.  a)  Jobfon's  cafe. 

S«onc  was  brought  up  by  hab.  corp.  ouc  of  the  cinque  ports,  upon  an  infot-mntionfor  breaking 
frifon  nubttg  he  wm  in  upon  an  execution  far  debt,  and  it  was  allowed.  Mich-ai  Car.  a*  i  Mod.  20. 
pi*  5^.  Aoon. 

It  lies  to  the  cin^e  porit^  ad  fjcUnd^m  & fuhjicietidumf  but  not  ad  Sciendum  &  recipiendum. 
Sid.  431.  jpL  ai.  Micb.  22  Car.  a.  £•&•  Abon. 

'5*  Habeas 
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5.  Habeas  corpus  was  granted  to  the  County  Palatine  of  Qcftcr, 
but  afterwards  fuperfeded  on  motion^  two  precedents  being  cited. 
I  Salk.   354.  Mich.  4  Annas,  Anon. 

(B)  Habeas  Corpus  cum  Caufa,  ad  faciendum 
&  Recipiendum:  [In  what  Cafes]  and  to  fwbat 
Cu  rts.    ' 

+  Orig.  [  I.  T  F  an  aStion  be  brought  in  London  for  thefe  words,  tbm 
(qqe  eft  la  1   ^^.^  ^  zuhoTiy  ana  my  hujband^s  whorcy  this  ought  not  to  be 

lieuC-  ^  removed  by  habeas  corpus.  For  at  common  law^  no  a&ion  lies 
•  Cro.  C.  for  thofe  %  words,  but  in  London  aHion  lies^  (as  is  pretended)  by  the 
486.  s.  C-  cuftom  of  the  city,  for  the  {ame  words,  becaufe  they  ufe  by  the 
nlme^of .  cuftom  of  the  city  to  cart  whores,  and  for  fuch  words,  a  fuit  may 
Bower,  and  be  in  the  ecclefiaftical  court,  and  no  prohibition  lies,  and  therefore 
Ux.  V.  Coo-  this  may  be  a  good  cuftom  in  London,  and  convenient  for  them, 
procedendo  t  ^^^  i^  is  the  law  of  the  place.  But  if  he  be  dubious  whether 
was  denied  it  he  a  good  cuftom^  it  is  better  not  to  remove  it ;  for  if  it  he 
by  the  removedy  it  is  final,  and  no  writ  of  error  nor  appeal  lies  upon  ify 
couri^;  fdr  ^^^  ^^  P^^^X  '^  without  further  remedy.  But  if  they  proceed  upon 
fuch  cuftom  this  in  London,  and  a  judgment  is  given  upon  it,  a  writ  of  err9r 
to  maintain  Hgs  in  the  hujlings  by  com  million,  and  fo  the  party  may  have  a 
fiShbrah^  ^^%A  remedy.  Triii.  1650.  between  Penton  and  Harrifony  per 
ling  words  Curiam  adjudged,  and  a  procedendo  granted  accordingly.  M.  13 
is  againft  Car.  B.  R.  between  *  Bavcize  and  his  wife  plaintiffs,  and  Qoper 
isTa^plT^'  defendant.  A  procedendo  granted  per  Curiam,  except  Barkley, 
13.*  Oxford  wher^the  words  were,  Thou  art  a  whorcy  and  will  play  the  whore 
▼.  Crofs.  for  two  pence.  And  another  judgment  was  vouched  Trin.  8  Car. 
the  u^rds""  ^-  ^  between  Bond  and  Watfon.     Contra.  4  Rep.  Oxford.  ] 

"were,  that  ftie  was  an  arrant  VfhprCf  and  went  fiom  chamber  to  chamber  playing  ibi  tvborCf  a  proCC" 
dendo  was  denied.    Hill.  9  Car.  i.  Cro.  C.  350.  Hart's  caie. 

But  notwtthftanding  Oxfonrs  cai'e.  4  Rjp.  iS.  a.  a  procedendo  was  granted,  and  there  it  was 
faid  and  agreed  by  the  Ch.  J.  and  Mallet  J.  tliat  of  late  times  there  lud  many  procedendos  been 
granted  in  the  like  cafe  in  fi-  R.  Mar.  107.  Trin.  17  Car.  Anoii— So  it  was  allowed.  Cartlu 
75.  Mich.  I W.  &  MB.  R.  Watfon  v.  Clerk. 

$[210] 

2.  21  %r.  I.  cap.  23.  /  4.  IVhen  the  thing  in  demand  exceeds 
not  5/.  the  fuit  Jhall  not  be  removed  by  any  writ^  fave  only  by  writs 
of  error  or  attaint. 
The  privi*        3.  Habeas  corpus  ad  faciendum  &  recipiendum  lies  to  the  Gnque 

Jegeofthe    p^^is.     Sid.  43 1.  pL  21  •  Anon. 

cmque  ^-^      ^ 

ports,  that  the  king's  writ  runs  not  there,  is  to  be  intended  i/r/uwr  ^arfy  and  party,    Cro- J» 

543.  in  Boarn's  cafe.  A  cot  pus  cum  caufa  to  remove  the  plaintiff  out  of  the  QD<^ue  poft% 

Xotb.  21 6.  cites  Pafch.  4  2c  5  £1.  Blackley  t.  Lancftoo. 

(B.  2)  The  feveral  Sorts. 

I.    A  N  habeas  corpus  ad  re^mdendum  is  when  any  one  is  impri* 

^^  fined  at  the  fuit  of  another,  upon  a  legal  proceis  in  the 

Fleet  or  any  other  prifon  except  the  King's  Bench  prifin^  and  a  thit^ 

8  perfoa 
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perfon  would  fue  that  prifoner  in  the  court  of  B.  R.  and  cannot, 
becaufe  he  is  not  in  cuftody  of  the  marshal  of  this  court.  There 
he  may  have  an  habeas  corpus  to  remove  the  prifoner  out  of  the 
pnfon,  where  he  is,  into  this  court,  returnable  at  a  day  certain,  tQ 
anfwer  unto  this  z&'ioa  here  ;  and  for  that  caufe  //  is  called  habeas 
corpus  ad  refpondendum,  becaufe  he  is  to  anfwer  the  party's  a^fion  ; 
alfo,  where  a  perfon  is  in  cuftody  in  aninteriour  jurifdiflion,  the 
plamtifF  may  bring  his  habeas  corpus  ad  refpondendum  returnable 
m  tfiis  court ;  and  then  the  defendant  cannot  non-fuit  the  plaintifi^ 
nor  be  bailed,  but  only  by  the  court  of  B.  R.  or  be  committed  to 
the  cuftody  of  the  marfhal.     2  L.  P.  R.  4. 

2.  There  are  three  forts  of  habeas  corpus's  in  Q  B,  i.  A 
habeas  corpus  ad  refpondendum^  and  that  is,  when  a  man  hath  a 
caufe  of  fuit  againft  one  that  is  in  prifon,  he  may  bring'him  up 
hither  by  habeas  corpus,  and  charge  him  with  a  declaration  at  his 
own  fuit  2.  There  is  a  habeas  corpus  ad  faciendum  W  recipiendum^ 
and  this  defendants  may  have  that  are  fued  in  courts  below,  to  remove 
.their  caufes  before  us.  Both  thefe  habeas  corpus's  are  with  relation 
to  the  fuits  properly  belonging  to  the  court  of  C.  B.  So  if  an  infc- 
riour  court  will  proceed  againft  the  law,  in  a  thing  of  which  C«  B. 

has  cognizance,  and  commit  a  man,  C.  B.  may  difcharge  him  f  211 1 
upon  habeas  corpus,      3.  A  third   fort  o{  habeas  corpus  \s  for  *-  -■ 

privileged  perfms*  But  a  habeas  corpus  adfuhjiciendum  is  not  war- 
ranted by  any  precedents  that  I  have  feen ;  per  North.  Hill.  28  & 
29  Car.  2.  i|i  C.  B.  I  Mod.  235.  pi.  23.  Anon. 

3.  2.  L.P.  R.  2.  takes  notice  of  a  habeas  corpus  ad  fatisfaci*  Sce{r) 
ft^duwu 


(B.  3)     Good  or  not.     And  Quafhed  for  what* 

I.    A    Habeas  corpus,  being  direSied  to  the  Jheriffor  gaoler  in  the  , 

"^^  disjunSfivey  was  held  to  be  wrong,  and  that  all  the  prece- 
dents were  otherwife,  and  therefore  the  writ  was  quaflied.  i  Salk« 
350,  The  King  v.  Fowler. 

(C)  *  IVbat  it  is,  and  bow  granted,  and  -f*  by  ivbom.  ffl^i?^*] 

1.  1  ^%  P.bf  A£  cap.  13.  yl  7.  Habeas  corpus  mvjl  he  figned 
by  a  judge. 

2.  This  is  a  prerogative  writ  which  concerns  the  king's  juftice 
to  be  adminiftered  to  his  fubje6b ;  for  he  ought  to  have  account 
why  any  of  his  fubje£ts  are  imprifoned,  and  it  is  agreeable  to  all 
peribns  2nd  pbces,  per  Montague  Ch.  J.  Cro.  J.  543.  in  Bourn's 
cafe. 

3.  All  habeas  corpus's  in  C,  B,  are  ad  faciendum  b*  recipiendum, 
and  they  ij/ies  efcourfe  and  without  motion.  But  otherwife  in  B.  /?. 
for  they  are  ad  lubjicienduqi,  which  are  in  criminal  caufes,  ^nd  not  to 
be  mnted  without  motion ;  per  the  Ch.  J.  Talth.  30  Car.  2.  C.  B. 
9  Mod.  306*    Penrice  and  W  yon's  cafe.  \ 

,   4*  Where 
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4.  Where  the  party  is    committed  for  a  crimiy  there  muft  be  a 

motion  for  the  habeas  corpus ;  but  for  the  bringing  in  the  body  of  a 

feme  covert  arreted,  and   committed  with  her  baron  in  order  to  dif- 

charge  the  feme,  it  may  be  had  unthout  motion.     Lev.   i.  Mich. 

12  Car.  2.  B.  R.  Slater  v.-  Slater  &  Ux. 

And  it  is  5*  Habeiis  Corpus  is  a  writ  which  lies  to  bring  the  body  of  the 

now  the      perfon  into  court,  who  is  committed  to  any  gaol  either  in  civil  or 

"^'y  bj    <^"m5nal  caufes.    2  L.  P.  R.  i. 

which  a  man  is  reftored  again  to  his  liberty,  if  he  has  been  ngainft  law  deprived  of  it.    Vaiigh. 
136.  in  Bufliell's  cafe.     ■  An  habeas  corpus  and  Cfttioroh  is  a  writ  of  right,  the  higlu:ft 

writ  the  party  can  bring*  and  is  in  the  nature  of  a  writ  of  error  i  per  Hale  Cb.  J.  i  Mod.  119. 
ADoUrf       But  feems  to  be  the  cafe  of  Hammond  v.  Howell. 

6.  A  habeas  m^y  be  granted  by  the  court  of  B.  R.  or  by  a  Jmgk 
judge  at  bis  cbambery  to  any  private  perfon,  who  keeps  another  in 
his  houf«,  or  elfcwhere,  in  cuftody  againft  his  will,  by  virtue  of  the 
habeas  corpus  a<^.     2  L.  P.  R.  2. 

7.  By  Newdigate  juiHce,  Trin.  1659.  If  a  habeas  corpus  be 
granted,  to  give  liberty  to  a  prifonerthat  lies  in  prifon  upon  anexe^ 
c^tion  longer  than  fir  one  day ;  this  is  not  according  to  law.  2 
L.  P.  R.  3. 

8.  The  court  ufetb  not  to  put  the  reafun  into  a  habeas  corpus, 
why  they  fend  for  the  prifoner;  for  it  maybe  for  treaibn  or  great 
confpiracy.     By  Catline  J.  2  L.  P.  R.  3. 

(C.  2)     By  what  Court  granted. 

Contrary      I.  T  F  a  man  be  impleaded  in  C  5.  and  be  impri/oned in  the  Mar-' 

b^mplcal  >*#^>  ^^«  A'^  /'«  ^-  -^•— ^-  B.  Jlafl  fend  fir  bhn  to  the 

ded  hy  marjhalj  and  he  fliall  bring  him,  and  when  he  has  made  anfiuer  he 
pkurit ;  Jhall  be  remanded ;  and  this  *  where  he  is  imphaded  by  writ^  or.  Im- 
makcs  a      prifonment,  pi.  28.  cites  38  H.  6.  30.  per  Prilot. 

fiuere  if  this  fuit  by  writ  or  plsdiitjljull  be  intended  of  tUfuit  in  B,  R.  or  of  the  (bit  in  C,S,  Ibid. 

c.B.  may  2.  A  man  may  have  an  habeas  corpus  out  of  5.  R,  or  chancery 
grant  habe-  though  there  Me  no  privilege^  &c.  or  in  the  court  of  C,  B,  or  the 
%^^tls     ^^^hcquerfir  any  officer  or  privileged  perfcn  there.     2  Inft.  55. 

«3l  within  the  privilege  tf  the  co^rt ;  per  3  Juftices  contra  Vaughan  Ch.  J-  2  Jo.  13.  BiUhdl's  cafe. 

3.  Habeas  corpus  is  not  an  original writy  and  if  it  be  in  the  nature 
of  a  judicial  writ,  there  muft  be  a  caufe  for  it.  C  B.  may  grant 
an  habeas  corpus,  but  it  is  mere  natural  for  B.  R*  to  do  /f,  not  in 
point  of  right,  but  confequence ;  for  if  we  fend  one,  and  it  be  a 
criminal  caufe  we  can  proceed  no  farther,  but  remand  it.  Bot 
B.  R.  may  try  it,  if  it  be  returned  for  feionv,  &c.  per  Vaughan 
Ch.  J.  to  which  Wild  J.  faid,  that  in  Q.  Elizabech's  dme,  one 
court  granted  it  as  well  as  the  other,  and  thought  that  in  the  principal 
cafe  they  could  not  deny  it,  (alvo  juramento ;  but  Vaughan  an- 
fwered,  that  they  would  find  none  in  C.  B.  more  and^t  thaa  Q. 
Elizabeth's  time.  The  other  three  juftices  however  granted  the 
habeas  corpus,  which  was  for  one  imprifon^d  for  <;ontumacy,  ibr 

not 


not  paying  tithes,  upon   a  certificate  by  the  bifliop,   according 
to  27  H.  8.  20,  Cart.  221.  Pafch.  23  Car.  2.  Anon. 

4.  Th^  court  of  C.  B.  faid,  that  they  had  often  direfted  that 
no  habeas  corpus  fliould  be  moved  for  in  that  court,  except  it  con- 
cerned a  civil  caufe.  Becaufe,  when  the  party  is  brought  in,  and 
the  caufe  fhewn,  C,  B.  cannot  proceed  upon  it,  and  therefore  the 
proper  place  for  them  is  B.  R.  but  they  permitted  it  in  the  prin- 
cipal cafe,  (though  it  was  a  commitment  for  abettingj  i^c.  his 
majefifs  fubjeSfs  to  the  difibedience  of  his  lawsy  and  abetting^  Wf. 
fuib  as  meet  infeditiousj^c,  conventicles^  contrary  to  the  form  of  the 
Jlatutijt^c.)  becaufe  the  party  was  an  attorney  of  that  couft.  2 
Vent,  22.  24.  Trin.  22  Car.  2.  C.  B.  Rudyard's  cafe. 

(D)     In  what  Cafes., 

I.  rj  A  B  E  A  S  corpus  lies  of  plea^  which  is  in  court  of  record. 
"  Br.   Privilege,  pi.  5.  cites  9  H.  6.  58. 

2.  A  ftferijfwas  committed  to  the  Fleet  by  the  Barons  of  the 
Exchequer  ySr  an  amercement^  put  upon  him  of  \oLfof  a  falfe 
retuntj  and  the  J^ing  pardoned  him  and  he  had  fpecial  writ  out  of 
chancery  into  B.  R.  in  nature  of  aud.  qu?r.  and  therefore  the 
juftices  of  B.  R.  fent  for  him  by  writ  of  habeas  corpus.  Quod 
Nota.     Br.  Privilege,  pi.  27.  cites  36  H.  6.  21. 

3.  One  was  arrejied  by  warrant  of  the  peace  by  a  jujiice  of  fo^'jj^f"* 
feace  if  Middlefex^  and  fent  to  Newgate^  (which  is  the  prifon  for  pi.  104.* 
Londcm,  and  alfo  for  Middlefex,)   and  plaint  was  affirmed  againft  cit6si6E. 
him  in  London  for  debtj  to  which  he  anfwered,  and  after  brought  fc^JJ^pL' 
corpus  cum  cauia,  alleging  that  fuit  was  by  covin;  and  by  the  24. cites 
Chancellor,  Needham,  Choke  and  all  the  court,   the  prifoner  Chall  S.C. 

be  difnriiTed,  becaufe  he  was  imprifoned  for  Middlefex,  and  not  for 
London,  and  therefore,  though  this  prifon  ferves  as  well  for  London 
as  Middlefex,  yet  when  he  is  imprifoned  in  Middlefex^  plaint  cannot 
be  taken  againfl  him  in  London;  for  if  a  (heriffof  Londonarrefts 
a  man  in  London  by  capias  directed  to  the  flier ifTs  of  Middlefex, 
writ  of  ^fe  imprifonment  lies  againft  him.  Br.  Privilege,  pi.  44. 
cites  16  E.  4,  5. 

4.  A  prohibition  was  granted  to  the  admiralty  and  delivered  by 
one  G.  to  the  judge  of  that  court  when  he  was  hearing  of  a  caufe^ 

who  commaitded  him  to  call  a  regifier^  which  G.  refufmg  to  do^  the  [  2 1 J  J 
judge  again  commanded  him  to  do  it,  and  G.  faid  that  he  would 
not,  becaufe  he  was  not  fo  commanded  to  do  by  the  writ ;  therefore 
the  judge  committed  the  faid  G.  to  prifon.  G.  made  affidavit  thereof, 
and  prayed  an  habeas  corpus,  which  was  granted.  Coke  thought 
it  was  not  fufficient  caufe  to  imprifon  him  for  refiifal  and  fo  tb^ 
prifoner  was  delivered.  Roll.  R.  315.  316.  Hill.  13  Jac.  B.  R. 
Bruiflone  v.  Baker. 

S-  It  is  not  the  u(age  of  the  court  of  B.  R.  to  deliver  one  com^  Cro.c. 
mittedby  the  decree  of  one  of  the  courts  of  jufiice^  and  therefore  the  579«s.P. 
prifoner  was  remanded.     Cro.  C.   168.  Mich.  5  Car.  B.  R.  in  ^^ 
Chambers's  cafe, 

X  6.  A  prifoner 
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6.  A  prifoner  attainted  for  fekny^  (viz.  for  horfe-ftealmg)  was 
hrought  to  the  bar  rf  B.  R»  from  St.  Albans  by  habeas  corpus  anil 
certiorari.  And  it  was  demanded  of  him,  what  he  could  lay  why 
execution  (hould  not  be  done  upon  the  indi&ment ;  and  becaufe  he 
could  not  ihew  good  caufe  to  ftajTthe  execution,  he  was  com^ 
nutted  to  the  marjhall^  who  was  commanded  to  do  execution.  And  he 
was  hanged  the  next  day.  Cro.  C.  176.  Mich.  5  Car.  B.R.  R. 
C's  cafe. 

7.  If  ^^  Jheriff  arrejis  a  man  upon  pfoc^Sy  and  lets  him  to  hnl^ 
and  after  returns  a  cepi  corpus^  and  dien  a  habeas  corpus  conies  to 
the  IheriiFf^  remove  the  bodyy  ^e  iherifF  cannot  juftify  the  retaiinf 
of  him  upon  this  tvrit^  after  he  had  let  him  to  bail  before ;  but  be 
ought  to  aid  himfelf  upon  the  bail.  Mich.  10  Car.  B.  R.  between 
Lay  and  Strut,  per  Curiam  in  an  ad^ion  of  fidfe  iraprifonraent 
upon  fuch  retaking.     See  Trefpais  (C.  a)  pi.  I. 

8.  It  was  granted  to  the  prifoners  in  the  Kill's  Bench  a^d  Fleet, 
in  regard'  to  the  peftilence  fncreafing  in  London,  and  the  places  ad* 
jacent.    Hill,  i  z  Car.  B.  R.  Cro.  C.  466. 

9*  A  habeas  corpus  was  granted  to  bring  up  a  perfon  arrefted  hj 
a  tatitat  out  of  B.  R.  and  who  was  carried  to  a  town  in  the  iame 
county,  where  the  arreft  was,  and  there  arrejled  by  a  ferjeant  of  the 
Uwny  by  a  writ  out  of  the  corporation^  where  the  plaintiff  proceeded 
againft  him  upon  that  writ,  and  not  upon  the  latitat ;  and  this  being 
a  contempt,  an  attachment  alfo  was  granted.  Sti.  239.  Mich. 
1650.  B.  R.  Brian  v.  Stone. 
It  wat  JO.  A  habeas  corpus  was  denied  for  a  prifoner  to  have  him  for  a 

buuobcat  ^^^"^fi^^  ihc  aj/ifes',  by  the  court.     Trin.  1657.  2  L.  P.  R.  3. 

the  peril  and  chaise  of  the  party.  Sti.  230.  Trio.  1650.  B.  R.  Tretonv.  Sqoire.  .It  wai 
dented  to  bring  up  one  in  execution  to  be  a  witnefsi  becaufe  it  feeros  to  be  an  efcape.  Comb. 
ly.Pafch.  2  Jac.  a.  B-  R.  Anon.  A  habeas  corpus  ad  teOificaiiUum  is  grantable  for  one  in 
prifon  M  mtfnt  procefs,  but  not  if  hi  be  in  exccuti^it.    Comb.  48*  Pafch.  3  Ja'e.  2.  B.  R.  Anon. 

11.  Jt  common  law  if  the  fheriiF  had  arrefted  any  man  by  die 
]|cing's  writ,  he  could  not  be  delivered  but  by  a  homine  replegiando. 
aSaund.  60.  Hill.  2i  &  21  Car.  2.  B.R.  in  cafe  of  Pofternv. 
Hanfon. 

12.  J.  S.  a  parfon  libels  for  tithes  againft  J^D.  he  is  certified 
contumaxi  the  bijhopy  according  to  27  H.  8.  cap.  20.  certifies  to  two 
ju/iices  to  imprifon  him  without  bail  or  mainprife.  They  do  fo. 
It  was  moved  for  an  habeas  corpus  in  C.  B.  and  it  was  granted  by 
three  juftices,  but  the  Ch.  Juftice  was  againft  it ;  becaufe  it  was 
more  properly  grantable  by  the  King's  Bench.  Cart.  22i.  Pafch. 
as  Car.  2.  C.  B.  Anon. 

13.  The  12  Car.  2.  23.  ofexcife^  prohibits  the  bringing  a  cer- 
tiorari, but  not  a  habv  as  corpus.  I  Mod.  102, 103.  pi.  10.  Mich. 
25  Car.  2.  B.  R.  Anon. 

14.  Two  perfons  were  committed  to  the  Poultry  Compter  by  conamf^ 

Jioners  of  bankrupts  for  refujing  to  be  examined  and  fwom  couching 

their  knowledge  of  the   bankrupt's  eftate.     The  procefs  ageuf^ 

them  in  C.  B.  was  an  attachment  of  privilege,  which  was  a  civil  plea  » 

and  on  a  motion  for  a  habeas  corpus,  the  Ch.  J.  iaid,  diat  it 

might 
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might  be  granted  without  motion  \  becaufe  all  the  habeas  corpus's 
in  that  court  were  ad  faciendum  &  recipiendum,  and  they  iflue  of 
courfe.  2  Mod.  306.  Pafch.  30  Car.  2.  C.  B.  Penrice  and 
Wynn's  cafe. 

15.  Habeas  corpus  was  denied,  or\  fuggrflion  that  the  party  was  [214] 
ittained  hy  a  private  perjon.     Cumb.    35.   Mich.  2  Jac.   2.  B.  R. 
Anon. 

1*6.  Habeas  corpus  was  denied  for  one  committed  to  Bridewell 
fir  letudnefs,    Cumb.  74.  Hill.  3  &  4  Jac.  2.  B.  R.  Anon. 

I'u  None  ought  to  take  out  a  habeas  corpus  for  a  prifoner 
without  his  confenU  Trin.  23  Car.  B.  R.  unlefs  it  be  to  turn  him 
wer  to  thr  King*s  Benchj  or  charge  him  with  an  aSfion  in  court. 
2  L.  P.  R.  2. 

18.  Before  BufhelKs  cafe  no  man  was  ever  delivered  by  habeas 
corpus,  without  writ  of  error  delivered,  from  a  commitment  of  a 
court  of  oyer  and  terminer  \  per  Cur.  i  Salk.  348.  Trin.  JW.  3, 
B.  R.  in  Bethel's  cafe. 

19.  Whether  commitment  by  either  houfe  of  parliament  be 
within  the  habeas  corpus  a£t  See  12  Mod.  6o6.  Mich.  13  W. 
3.  B.  R.  Paulhiil  v.  Powell. 

20.  A  perfon  was  committed  by  the  Admiralty  in  execiltion  upon 
a  fcntence,  and  a  habeas  corpus  iflucd  to  bring  him  into  B.  R.  ad 
respondendum  to  an  adion  to  be  brought  againll:  him ;  it  was  moved 
upon  the  return  to  commit  the  defendant  here,  becaufe  there  was 
no  other  way  to  fue  him ;  for  that  he  was  not  chargeable  in  the  ad-' 
miralty,  and  that  there  was  no  other  way  to  fue  him^  and  fo  there 
would  be  a  failure  of  juftice;  to  which  Holt  Ch.  J.  laid,  that 
this  was  new,  and  that  though  the  proceeding  in  the  admiralty  was 
by  the  civil  law,  yet  it  was  Tupported  by  the  cuftom  of  the.  realm, 
and  this  court  muft  not  elude  dieir  procefs ;  and  enquiring  into  the 
action,  and  thinking  it  only  a  pretence,  he  faid,  there  being  n9 
aSion pending  in  B.R.  they  ought  not  to  commit  him,  and  the 
plaintiff  could  not  declare  againft  him  till  in  cuftody ;  otherwife, 
if  an  a^on  had  been  depending,  and  fo  the  defendant  was  re- 
manded.   I  Salk.  351.  Trin.  I  Annse,  B.R.  Keach's  cafe« 

21.  The  drfendant  was  out  on  bail  in  an  a6lion  in  B.  R.  and  was 
taken  on  an  extent  at  the  queen^sfuit ;  the  bail  brought  him  upon  a 
habeas  corpus,  and  prayed  he  might  be  committed  to  the 
marfhal  in  difcharge  of  his  bail  s  and  notwithflanding  great  oppo« 
fition  was  made  by  the  attorney  genera],  he  was  turned  over, 
becaufe  the  a&ion  here  was  precedent  to  the  queexf  s  extent,  i  Salk. 
353.  Mich.  3  AnnsB,  B.  R.  French's  cafe. 

22.  The  defendant  pending  an  aSlion  againjl  him  ih  B.  R.  was 
taken  upon  a  warrant  in  a  criminal  matter^  and  committed  to  the 
Compter,  and  afterwards  was  there  charged  with  an  extent  for  the 
fuen ;  and  he  was  brought  up  by  habeas  corpus  at  the  fuit  of  the 
plaintijF  in  the  adion,  in  order  to  be  declared  againft  in  cuftody  of 
the  marihal,  and  Mr.  Attorney  General  oppofed  it;  becaufe  the 
€|iftodv  of  the  marihal  was  precarious,  and  he  would  let  him  efcap^ 
as  be  did  French  \  and  this  cafe  differed  from  that,  becaufe  by  the 

lato 
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I^te  a£l  of  parliament  the  plaintiiF  might  declare  argainft  him  in 
cuftodia  vicecomitis,  whereas  the  bail  had  been  without  remedy 
if  French  had  not  been  committed  ;  and  as  to  the  defendant's  being 
arrefted  on  criminal  procefs,  that  was  nothing ;  for  though  one 
fo  arrefted  cannot  be  charged  at  the  fuit  of  a  fubje^t  in  any  aiSion, 
without  leave  of  the  court,  yet  the  queen  may  charge  him.  And 
the  defendant  was  remanded,  i  Salk.  353,  354.  Mich.  4  Anna 
B.  R.  Crackall  v.  Thomfon. 

23.  Though  a  habeas  corpus  be  a  writ  of  right,  yet  where  it  is 
to  abate  a  rizbtful fuit^  the  court'  may  refufe  it.     I  Salk.  8.  Mich. 

6  Amue,  B.  R.  Hetherington  v.  Reynolds. 

24.  Hujbaiid  and  wife  agreed  to  live  feparate^  and  he  being  wil- 
ling afterwards  to  be  reconciled  to  her,  (he  refufed  ;  whereupon  hi 
Qndan  ajjfjftant  forced  her  into  a  coach  as  (he  was  coming  from 
church  on  a  Sunday,  and  carried  her  into  the  Mint.  She  being 
brought  ^to  court  by  habeas  corpus,  it  was  moved  that  the  court 
would  not  interpofe  between  hufband  and  wife,  &c.    But  die  court 

m  <|  difcharged  her  out  of  her  hufband's  cuflody,  upon  her  defiring  to 

L  ^^5  J  be  fo,  and  held,  that  the  agreement  to  live  feparate,  (hall  bind 

both  till  they  both  agree  to  cohabit  again.    8  Mod.  22.  Mich« 

7  Geo.  Lifter's  cafe. alias  Lady  Rawleigh*s  cafe. 

25.  If  a  perfpn  appear  to  be  imprifonedfor  an  excommunication  in 
a  cauib  of  which  the  fpi ritual  court  hath  no  conuCance,  he  may  be 
delivered  either  upon  a  habeas  corpus,  or  by  quafhing  or  fuperfeding 
the  writ  of  excommunicato  capiendo.  2  Hawk.  PI.  C.  98.  cap. 
i5.il  40. 

R^^&i       (D.  2)  In  what  Cafes;  In  re/pea  of  Privilege. 

cafe. 

I.  A  commijfwn  being  granted  to  examine  the  right  of  the  office  of 
^^  exigenter  of  London^  which  belonged  to  the  Chief  Jfuftiee, 
and  by  him  was  granted  to  Scroggs  \  and  a  bill  thereupon  exhibited 
againn  him  before  the  commiflioners,  Scroggs  demurred  upon  their 
jurifdiSiion^  and  would  not  anfwer,  for  which  they  committed  him 
to  the  Fleet;  but  in  that  cafe  the  juftices  of  the  Common  Pleas 
granted  him  a  habeas  corpus,  becaufe  he  was  a  neceflary  minifter 
to  the  court.  Hughe's  Abr.  473.  pi.  2.  cites  Mich.  2  Eliz.  D. 
175.  Scroggs  v.  Colefhill. 

2.  The  defendant  coming  to  execute  a  commijjion  was  arrefted, 
and  had  a  corpus  cum  caufa,  and  fet  him  at  liberty.  Toth.  2i8. 
cites  Trin.  23  Eliz.  Jackfon  v.  Vaughan. 

3.  So  the  plaintiff,  having  a  writ  of  privilege,  was  taken  in  ex- 
ecution, and  ordered  to  go  abroad  by  habeas  corpus,  and  the  party 
diat  arrefted  him  to  be  committed.  Toth.  219.  cites  Hill.  17  or 
x8  Jac.  Morgan  v.  Richardfon. 

sKeb.  50.  4.  S.  was  eleSfed  alderman  of  London,  and  being  fummoned  b? 
&  54.  s.c.  iJie  coi|rt  of  aldermen  into  court,  he  there  refufed  to  take  the  oaAy 
L^don  v.  wherefore  they  committed  him  to  gaol,  andf  upon  habeas  corpu% 
SwallBW. '   they  returned  the  cuftom  of  London,  &c.    But  he  was  difcharged 

by  the  privilege  of  being  mint'thajler,     Sid.  287.  Trin.  18  Car.  %• 

h.  R.  Swallow  V.  the  City  of  London. 

(D.  3)  Direflol 
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{T).  3)  DireBed  to  whom>  ad  Faciendum,  &c* 

!•  nr  H  £  habeas  corpus  (hall  alviravs  be  direded  /«  £/m  wA^  ^iTfi 
^    /i^/  ci^«<:^  «/^  r^r  body.    Godb.  44*  pi.  52.  Mich.  28  &  29 
Eliz.  B.  R.  Anon. 

2.  Therefore  where  it  was  direfted  to  the  mayor^  bailiffs^  and 
burgejfesj  an  exception  was  taken,  becaufe  the  pleas  were  holden 
before  the  mayor,  bailiffs  and  fteward  i  but  the  exception  was  dif- 
allowed;  but  other  wife  it  is  in  a  writ  of  error,  for  that  (hall  be 
dIreiSed  tq  thofe  before  whom  the  judgment  was  given.  Godb. 
44»  pL  52.  cites  Wickham's  cafe. 

3.  Jrtd  in  London  it  fhall  be  direfled  majori  V  vicecomitihus 
Lendottj  becaufe  they  have  the  cuftody,  and  not  the  whole  corpo- 
ration. Godb.  44.  pi.  52.— —But  the  reporter  fays,  he  con- 
ceives that  the  courfe  is,  that  the  writ  be  directed  majori^  alderman'^ 
nisy  6r  viceeomitibusy  ^c*  Ibid. 

(E)    At  what  Time  granted  and  allowed. 

I*  U  A  B  E  A  S  corpus  was  allowed  after  the  body  was  in  exe^ 
•■^  cution^i  l>"'  be  was  not  difmifled^  but  was  fent  to  the  Fleet 
and  bad  and.  quer.  Quod  nota.     B.  R.   Privilege,  pl^  49.  cites 
22  H.  6. 

2.  By  43  EU  cap.  5.  No  writ  of  habeas  corpuf^  or  ♦  other  writ  [216! 
t9  remove  a  caufe  out  of  an  inferior  court  Jhall  be  allowed^  except  3^^  ^nfe. 
the  fiunc  be   aelivered  to  the  judge  of  the  court,  before  the  jury  riorCouru 
who  are  to  try  the  caufe  have  appeared^  and  one  of  the  jury  be  (p)*Tliii 

-/"*"*•  means  ctr* 

3.  By  21  yac.  I.  cap.  23.  No  writy  to  remove  afuit  commenced  MrunVi^bf 
«  an  inferior  court  of  record,  Jhall  be  obeyed^  unlejs  delivered  to  the  the  wordi 
Reward  of  the  court  before  ijfue  or  demurrer  joined^  fo  as  the  laid  )^^^\  ^^ 
ifliieor  demurrer  be  not  joined  within  Jix  weeks  afier  the  arreji  or  it  is  1^ 
appearance  of  the  defendant.  markabu, 

that  the 
thing  complained  of  there  is  not  that  the  writs  were  ufed>  when  in  troth  they  did  not  liei  but  thac 
u  abufe  was  made  of  them»  viz.  that  they  were  brought  after  triaL ;  and  therefore  it  provides* 
Uni  uo  certiorari  or  liabeas  corpus  Ihall  be  brought  or  aUowed,  unlefs  it  be  delivered  before 
tbejaryfworn.  Aodagaioy  theftatofai  Jac*  1.  cap.  23.  t^kes  notice  of  qprtiorari,  and  only 
complains  of  the  oppreffive  manner  of  ufing  t><em»  viz.  after  the  party  had  proceeded  a  con- 
l&derable  way  below,  and  iikewife  where  the  centorari  or  habeas  coi'pus  is  not  delivered  before 
iSbeioinedy  fo  that  it  be  not  joined  in  fix  weeks  afcer»  Ac.  both  which  ftatutes  (hew  this  writ 
ws  lawful,  but  abufedy  and  the  abufes  are  only  cured ;  and  if  the  writ  were  not  legal,  the  par* 
Kament  vnvuMi  have  oondemncd  it  as  weU  as  the  abufe  of  it ;  per  Ho>t  Ch.  J.  in  ddivering  tb« 
opinioa  of  the  court.    HiU*  13  W.  j.  it  Mod.  64$.  iu  cafe  of  Crofs  v.  Smith* 

4.  yw^ment  was  entered  azainjl  B.  and  afterwards  the  bail  efB. 
brouglt  habeas  corpus  to  the  Marthalfea,  where  B.  was  prifoner,  to 
have  his  body  before  the  judges  of  C«  B.  to  be  committed  in  execution 
in  Sfcbarge  of  the  bail;  but  before  the  return  of  the  habeas  corpus^ 
A  irougbt  a  writ  of  error  returnable  the  day  following  i  and  when 
he  came  to  be  committedL  die  court  doubud  that  their  hands  were 

Vox.  XIV,  S  tied 
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ded  up  bj  the  writ  of  error,  becaufe  he  could  not  be  committed 
upon  The  judgment,  and^yet  they  would  have  difchar^ed  the  bail 
if  they  could  tell  which  v/ay ;  therefore  quaere.  Brownh  6i.  Pafck  ' 
14  Jac.  Whickftead  v.  Bradftiaw. 

5.  A  jud^e  of  the  court  of  B.  R.  will  not  grant  a  habeas  corpus 
in  the  vacation  for  a  prifoner  to  foUtrw  his  fults  \  but  the  court  may 
grant  a  fpecial  habeas  corpus  for  a  prifoner  to  be  at  his  trial  in  the 
vacation  time.  P.  1650.  24  May,  B.R.  For  this  may  concern 
him  more  than  the  other  can.  2  L.  P.  R.  3. 

6.  The  court  will  grant  a  habeas  corpus  to  one  to  have  a  pri- 
foner who  is  not  in  execution^  out  of  prifon,  to  be  a  witnefsfor  him 
at  the  trials  but  at  the  charge  of  him  diat  defires  the  habeas  corpus, 
and  at  his  peril,  to  take  care  that  the  prifoner  do  not  make  an  efcape. 
2  L.  P.  R.  3.  cites  29  June  1640.  Trin.  B.R. 

7.  If  a  prifoner  doth  not  nmke  his  prayer  the  firft  term,  when  die 
law  is  open  J  he  cannot  do  it  afterwards  on  the  habeas  corpus  ad; 
but  where  the  a^  is  fufpended^  itmuft  be  underftood,  that  he  muft 
do  it  the  firft  term  after  the  fufpenfion  determined.  Per  Cur, 
Cumb.  421.  9  W.  3.  B.  R.  the  King  v.  the  Earl  of  AyUburv. 

8.  One  removed  into  £.  R.  by  habeas  corpus  ad  refponaendum 
Jball  not  be  removed  into  any  other  court  till  he  has  anjwered  Ac 
caufe  in  B.  R.  and  (hall  not  compel  the  plaintiff  to  follow  a  prol- 
line  defendant,  and  fo  vice  verfa  of  C.  B.  fo  that  each  court,  in 
which  he  is  firft  attached,  fhall  retaiin  the  defendant  \  and  after  be 
has  anfwered  there,  you  may  carry  him  where  you  will,     i  Ssdk. 

350.  Mich.  1 1  W.  3.  B.  R.  Anon. And  faid,  that  this  was  fit 

to  be  the  fettled  courfe,  if  there  be  any  difference  between  the  twa 
courts.     Ibid. 

*J  [*hoMgl»        g.  Jfter  an  interlocutory  judgment,  and  before  final  judgment  in  an 

vfl&\yv'  inferior  xoi4rt^  a  habeas  corpus  was  brought,  but  before  the  return  of 

xn^,]  the  the   writ,   the  defendant  died^   and   a   procedendo  was   awarded ; 

^r""h  •  ^^caufe  by  the  ofeT  9  W.  3.  11.  the  plaintiff  may  fuc  a  icL  fa. 

loo"atcto  againft  the  executors,  and  proceed  to  judgment,  which  he  cannot 

grant  an  have  in  another  court ;  and  by  this  means  he  would  be  deprived  of 

habeas  cor-  the  efFeft  of  his  judgment,  which  would  be  unreafonable.  i  Salk. 

Sch*^dg-    352^-  H»^^-  ^  Annac,  B.  R.  Anon. 

ment,  aud  made  a  rule  for  a  piT)cedendo  abfulute.    Kotes  of  Cafes  in  C  B.  Trin.  7  &  8  Ge*. 
a.  Wyattv.  Markham. 


[  217  ]  (E.  2)  To  what  Place. 

'  I.    A  Habeas  corpus  wasdireded  to  the  bijhep  of  Durham^  to  bring 

-^^  a  prifoner  into  B.  R.  and  he  making  no  return,  another 

•  See  (A)     writ  was  moved  for,  with  a  *  penalty  in  it,  and  one  of  the  clerks  of 

Bourn's        ^i^e  crown  faid,  that  certioraries  had  been  frequently  returned  from 

Durham;    but  before  the  bifbop  would  make  a  return  on  this  writ, 

he  infifted  to  have  his  privileges  recited  in  the  writ.    But  Doddc- 

ridge  and  the  court  faid,  that  they  would  not  change  the  ancient 

courfe,  and  forms,  and  uiages.    Lat.  i6o.  Jobfon*s  cafe. 

2U  Habeas 


1.  Habeas  corpus's  have  gone  beyond  fea  5  Dr.*  Pnijean  was  to 
cure  2  madman.  Sir  R.  Carr's  brother  ;  Common  Pleas  lent  a  habeas 
corpus  for  him  beyond  fea.  Per  Wild  J.  Cart.  222.  Pafch.  23 
Car,-  2.  C.  B,  Anon 

3,  In  error  on  a  judgment  in  Ireland^  it  was  fuggefted  that  the  Ahabea 
plaintiff  was  in  execution  upon  the  judgment  in  Ireland.     And  the  corpus  wat 
court  feemed  to  be  of  opinion,  that  a  habeas  corpus  might  be  fent  f^oJ^^^ 
thither  to  remove  him  as  writs  mandatory  had  been  awarded  to  Calais^  ^^aux ;  ptc ' 
and  now  to .  Guemfey  -and  Jerfey^  Gfr.    Mich.  33  Caf .  2.  B.  R.  Noy.  Arj. 
I  Vent  357.  Anon.  whocitcd 

•'-''  43  E.  3. 

- — This  writ  bath  been  awarded*  Co  Caiaas  out  of  B.  R.  Pafch.  17  Jac«  B.'R.  Qifi*  J.  533.  pci; 
MouDCaguc  Ch.  J. 

(F)     Returns.     How,  and  what.  In  Gcnrfal. 

li  "IXT'HERE  one  is  committed  by  one  of  the  privy  council, 
^    the  caufe    of  commitment  ought   to  be  fet  down  in  the 
return,  but  not  where  the  commitment  is  by  the  whole  privy  coun- 
cil   Le.  71.  Mich.  29&  30  El.  C.  B.  Howell's  cafe. 

2.  If  on  a  corpus  cum  caufa  the  caufe  returned  be  fufficient^  but 
falfcy  the  court  muft  remand  the  prifoncr,  and  he  is  at  no  mifchief ; 
for  \i  ih^y  have  not  authority,  or  the  caufe  be  falfe,  he  may  have  a 
writ  ofy^^  imprifonment^  and  where  the  party  is  only  removed,  and 
a  falfe  return  is  made,  the  party  grieved  may  have  fpecial  a^ion  on 
bis  cafe,     n  Rep.  99.  b.  Trin.  13  Jac,  B.R.  Bagg's  cafe. 

3-  It  was  returned  upon  an  habeas  corpus,  that  there  is  a  cuftom 
in  London^  that  if  any  freeman  devife  any  legacy  to  an  orphan^  that 
the  executor  Jballht  conftrained  to  find  (u&cicnt  fureties  to  pay  the 
legacy,  •r  bf  imprifon^d.  Roll.  R.  316.  Hill.  13  Jac.  B.  R. 
Spencer's  cafe. 

4-  No  anfwer  can  fatisfy  it,  but  to  return  the  caufe-  with  a  Le,  70.  s. 
corpus  paratum  haheo^  &c.    per  Mountague  Ch.  J.  Cro.  J.  543.   P-  Howell 
Mich.  17  Jac.  B.R.  in  Bourne's  cafe.  ,      .  ^^ 

5-  Habeas  corpus's  are  akvays  returned  in  the  preterperfeSf  tenfe* 
Sid.  273.  Trin.  17  Car.  2.  B.  R.  the  King  v.  Wagftaff  &  al. 

6.  Where  a  writ  of  habeas  corpus  ad  fatnfaciendum  iflues  outoF 
B.  R.  the  attorney  for  the  plaintiff  muft  endorfe  the  number  roll  of 
the  judgment  on  tlie  back  of  the  habeas  corpus.     And.  in  the,  cafe 
of  one  Sadler,  Mich.  21   Car.  2I  the  court  granted  a  pluries 
habeas  corpus,  widi  penalty  of  xoo  /.  returnable  immediate*  2  L* 

*«R.  2. 

7-  The  turil  commands  the  day,  and  the  caitfe  of  the  caption  and  The  gaoler 

detaining  of  the  prifoner,  to  be  certified  upon,  the  return,  which  if  muftrctom 

not  done,  the  court  cannot  poffibly  judge  whether  the  caufe  of  the  waTcom-* 

commitment  and  detainer  be  according  to  law,  or  againft  it«  mitted,  ttni 

Therefiare  the  caufe  of  the  imprifonment  ought  by  the  return  to  the  caufe  of 

appear  asfpeciaUy  and  certainly  to  the  judges  of  the  retora,  as  it  did  [onmcnc!* 

Vpear  to  the  court  or  perfon  authorized  to  commit,  otherwife  the  2.  IsOl  '^$^ 

xetom  is  infuffident.    Vaugh.  137.  about  22  Car.  2.  in  Bufhell's 
caie, 

S  2  8.  Where 


8.  Where  Ae  eaufe  is  nturmd  without  the  boifyy  yet  that  is  fiip« 

flied  by  the  difenJanfs  appearand  and  bail  entered  here;  per 
lok.  Cumb.  332.  Trin.  7  W.  3.  B.  R.  Coxall  v.  Manucaptoci 
of  Colecroft. 
[2183       9»  C^H^anci  of  pleas  or  exempt  jurifJi^ionj  were  never  returned 
to  a  habeas  corpus ;  for  then  they  might  return  a  felfity  to  fupport 
their  jurifdidlion,  wl)ich  would  not  be  traver(able>  and  lb  a  fubjeft 
woula  be  oufted  of  the  privilege  of  fuing,  or  being  fued  in  th^ 
king's  fuperior  court,  without  any  opportunity  of  controverting 
the  matter  i  and  the  cafe  of  Bishop  v.  Percival  in  Hard,  was 
quoted  per   Holt  Ch.  J.  12  Mod.  666.  Hill.  13  W.  3.  B.  R. 
Taylor  v.  Reignolds. 

10.  If  one  be  in  .cuftody  upon  a  criminal  and  atji  upm  a  cifttl 
mattery  and  he  would  move  himfelf  by  habeas  corpus,  diere  ought 
to  be  but  one  habeas  corpus  either  of  tne  crown  fide  or  of  the  plea 
fide,  and'  both  causes  ought  to  he  returned,  6  Mod.  133.  per  Cur. 
Pafch.  3  Annse^  B.  R.  Anon. 

(F.  2)   Return  thereof.     Good  or  not ;  and  Except 
tions  to  Returns  of  Commitments. 

1 1  m^hm  -n  I,    A  Habeas  corpus  ifliied  out  of  C.  B.  to  the  fteward  and 
Zwro//2'    <    ^   marfbal  of  the  houfe,  &c.  for  W.  &.  which  was  returned 
Cmatiikc*    thus,  VIZ.     Sf^od  domina  regina  per  literas  patentes  juas Jiefcepit  in 
U  -g-i  1^  ^ote&ionem  Juam  J,  M,  and  his  fureties^  et  ex   uberiori  gratia 
vohity  that  tf  any  per/on  Jhould  arrefl  or  caufe  to  be  arreftel  die 
faid  jfohn  Mabb,  or  any  of  the  fureties,  then  the  marjhalofher 
haufe^  Sec*  might  arrefi -every  fuch  perfon^  and  detain  them  in  prifon^ 
until  fuch  perfon  (hould  anfwer  before  the  privy  council  for  the 
contempt)  and  that  JV.  S.  caufed  one  J.  P.  a  furety  of  the  faid 
y.  M.  to  be  arreftedy  &c.     And  upon  this  return  W.  S.  was  dit 
charged     And  becaufe,  after  fuch  difcharge,  the  parties  caufed 
W.  b.  to  be  again  arrefted  for  the  fame  caufe,  viz.  by  colour  of 
die  fiud  protedion,  an  attachment  was  granted  againft  them.    Le. 
71.  Mich.  29  &30  EHz.  pi.  93.  Search's  cafe. 
•S.P.Vy         a.  Pafch.  34Hiz.      All  the  judges  and  barons  delivered  dietr 
^*Sv*  opinion*  in  writing,  and  figncd  by  them;  that  if  any  perfon  be  com- 
thattliciU-  mitt»d  by  htr  ♦  mejefty's  commandment  from  her  perton^  or  hj  order 
lute  9i        from  X  the  emncii-hoardy  or  if  any  f  one  or  two  of  her  council  com- 
iUr^ST    "*!*  on«y»^  high^treafonj  fuch  perfons,  fo  in  the  cafe  before  cork 
that  a  man    niitted,  may  not  be  delivered  by  any  of  her  courts,  without  due 
commined    trial  by  the  law  and  judgment  of  acquittal  had.    Neverdielc6  the 
^!a^f  the  i"^^  "*"/  *ward  the  queen's  verit  to  bring  die  bodies  of  fudi 
king  s  not    P^nons  before  them  j  and  if,  upon  return  thereof,  the  caufcs  of  their 
bailable.       commitment  be  certified  to  the  judges  as  it  ought  to  be,  dien  the 
fu^'in  the  J"^8^^  *"  *c  ^^^s  before  ought  not  to  deliver  him,  but  to  remand 
^  the  prifoner  to  the  place  from  whence  he  came,  w4iich  cannot  be 

conveniently  done  unlef^  notict  in  generality  or  ffe  ^e^iUy  he  giveu 

If 


t$  the  ieepeTy  w  gaokry  that  fhall  have  the  cuftody  of  fucb  pidboer*  t  Vpon  aa 
I  And.  497, 298.  pi.  305.  "^^oT 

P.  the  return  was  that  he  was  imprifoneU  hy  virtue  <of  a  warrant  fi^m  the  cowicil,  and  it  w.is 
faeltl  h^all  die  juftices,  that  he  was  not  bailable,  though  twu  of  tlie  council  only  committed  him* 
1  Roll.  R.  1J4.  cited  by  Coke,  as  33  H.  6.  28.  b.  Poynes's  cafe*  And.  18  El.  fuch  queftion 
M'aS|  and  Coke  raid»  that  6  Jnc.  his  brother  Haughton  was  afligned  to  he  the  couniel  fur  a  pri« 
ftHier,  who  was  committed  by  the  council  of  the  king,  and  he  came  there  in  court,  (vix.  in 
Baoc(i)  ami  faid  Chat  he  could  not  maintain  that  he  was  bailable,  becaufe  ttve  book  of  33  H.  6« 
popped  his  mouth.  Ibid,  cites  it  as  one  Hacket's  cafe.  f  S.  P.  and  C.  cited  per  Holt  Ch.  J* 
5  Mod.  81.  in  cafe  of  Roe  and  Kendal,  U  al. 

3.  One  having  a  fuit  pending  in  B.  R.  and  coming  to  London  ♦So  where 
was  committed  to  Newgate,  and  on  a  habeas  corpus  to  the  gaoler  ^mmUted 
of 'Newgate,  he  returned  that  the  party  was  committed  to  his  bytiie^W- * 
^ufiodj  by  warrant  from  the  Lord  Chancellor  of  England  for  certain  ^Jf^ff^ 
mstters  concerning  the  iing^  there  to  remain  until  the  Lord  Chan»  prtftinnr 
celkr  delivered  him  \  and  for  that  caufe  he  could  not  have  his  body  phyftck  ia 
here.    And  Hutton  moved  that  the  return  was  not  good,  becaufe  f   l^ndon, 
it  is  too  general:  for  it  Jhews  not  for  what  ♦  caujes  he  was  com-  ^^^rn"^ 
mitteds  for  it  might  be  for  a  caufe  which  would  not  binder  him  of  caufe  being 
his  privilege,     tferc  alfo  the  return  is,  that  he  ought  to  remain  ftcwn,  tbo 
there  until  he  were  delivered  by  the  Lord  Chancellor ;  therefore  he  ^idTofuf!! 
£iid  it  was  ill.     And  the  court  thereto  faid,  it  was  the  iirft  time  ficieot. 
that  fuch  exceptions  had  been  taken.    Therefore  thev  would  con-  Mich,  is 
fider  of  the  cafe.     And  9  H.  6.  44.  was  cited,  and  33  H.  6.  28  ^%'^^fl  *" 
&  29.  and  4  E.  4.  15  and  16.  Cro.  J.  219.  Hill.  6  Jac.  B.  R.  i)r.  ai*^^'* 
Addis*s  cafe.  phonfo 

V.  the 
College  of  Phyficiant. 

t[2I9] 

'4.  Divers  brewers  were  committed  to  prifon  by  the  council,  and 
upon  an  habeas  corpus  the  caufe  was  returned  to  be  by  force  of  a 
warrant  imp. rting^  that  they  were  commtted  per  concilium  regisjpr§ 
fuibiifdem  caujis  regem  i^  fervicium  fuum  tangentibui.  Exception 
was  taken,  becaufe  it  is  per  concilium  regis,  and  does  not  Jhew 
what  council  it  was,  whether  council  of  (late  or  counfel  at  law,  and 
fo  uncertain.  But  it  was  anfwered,  that  it  (hall  be  intended  the 
council  ofjlate.  And  Coke  Ch.  J.  faid,  that  the  ftatutc  of  W.  i.' 
IS,  that  a  man  committed  by  command  of  the  king  is  not  bailable^ 
2nd  that  Stamf.  expounds  command  to  be  per  concilium  regis  \  for 
the  council  is  incorporate  in  the  king,  cites  33  H.  6.  28.  b/HiUt 
12  Jac.  B.  R.  1  Roll.  R.  134.  the  Brewer's  cafe. 

5-  R.  was  brought  to  the  bar  by  habeas  corpus ;  the  caufe  re<r 
turned  was  two  warrants;  i.  becaufe  he  was  committed  by  the  Lord 
Conway  (tcretary  of  Jlate^  and  there  no  caufe  ihewn.  2.  There 
was  another  warrant  from  the  fame  fecretary^  which  recited  tbefir/t 
warranty  and  faid  that  now  upon  further  examination^  he  commanded 
the  gaehr  to  keep  him  for  fufpicion  of  high  treafon.  And  it  was  faid, 
that  this  fecond  warrant  is  no  caufe  to  detain,  becaufe  it  is  with 
reference  to  the  Arft  warrant,  which  is  no  warrant ;  and  there  is  no 
^cial  caufe  of  fufpicion  alleged,  as  that  falfe  cold  was  found  with 
^un,  or  the  like ,  nor  is  it  fliewn  what  treafon ;  ^  he  who  i$ 
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mim  upon  fifp/dat  {hall  be  let  to  bail.    Palm.  558*  Trin.  4  Car. 
B.  R.  Melvine's  cafe. 
He, was  6.  A.  was  committed  to  the  Marihalfea  of  the  houfbold  for 

bailed!  CrL  w^*"^**     Upon  an  habeas  corpus,  the  return  was,  that,  he  was  com- 
C.  168.        mittted  by  the  lords  of  the  council;  and  the  warrant  was  that  bt 
Mich.  5       i^as  committed  for  infolent  behaviour  and  words  fpoien  at  the  coumil 
^Q^         tabliy  which  was  tiibfcribed  by  the  lord  keeper^  and   12  others  of 
the  council ;  and  becaufe  it  did  not  r»i£ntion  what  the  words  werey 
fo  as   the  court  might  judge  of  them,  the  return  was  held  in- 
fiifficient,  and  the  mar(hal  advifed  to  amend  them.     Cro.  C.  133. 
Mich.  4  Car.  B.  R.  Chambers's  cafe. 
•  fi.  P.  on        7-  So  where  the  ♦  return  was,  that  he  was  committed  to  the  gaol 
a  commit,    of  O.  by  the  Earl  of  Danby  to  remain  there  without  hail  or  main-' 

ZToP'ibe'  P^if^^  '^"^^^  *'  ^^^  ^'  delivered  by  the  juftices  in  eyre.  It  was 
cmmilicr:  Ordered  that  he  fliould  be  bailed  for'  12  days,  and  thlt  the  return 
maintiilfur-  in 'the  interim  ihould  be  amended  j  for  being  generaiy  and  nojpecial 
'^Ta^^C  caufe  Jhewn^  it  was  held,  to  be  abfolutely  void ;  and  if  not  amended 
c.  507.  ^^^  good  caufe  ihewn  at  the  day,  it  was  ordered  that  he  {hould  be 
Barkham's  abfolutely  difmiffed.    Cro.  C.  593.  MicL  16  Car.  B.  R.  Bhce's 

cafe.— Ibid*  Qg£^^ 

Lawfon's 

eafe.— ^So  where  ehe  commitment  was  by  a  fecretary  of  ftate.    Le.  175.  Hcllyarirscafo.— - 

S.  P-  and  a  diftin6iion  was  taken  between  a  coromitmcnc  by  one  or  by  all  ihe  counciH     Le.  70» 

yi.  Howell's  cafe.— S.  C.  cited  Arg.  5  Mod.  83. Where  the  rctuni  was  that  he  was  cmi- 

mafUd  by  the  lords  of  the  fttivy  ceuncii  for  divers  cnufss  and  rmfdemfanorij  ur>til  thty  pve  ordert  to  tht 
tmtrary.    It  was  held  not  good.'  Pafch*  16  Car.  Ci-o<  C.  579.  Freeman's  cafe. 

8.  The  fteward  of  Windfor-court,  who  was  furveyor  [alfo]  fff 
the  cajfle  was  cornmiited  by  the  Lord  AI.  lieutenant  of  the  faid  caftUy 
and  after  three  habeas  corpus's,-  Lord  M.  made  return  that  he  was 
committed  hy  the  immediate  warrant  of  the  kingy  becaufe  he  refufei 

r  220  1  ^*  diUver  certain  rooms  in  the  timber  yard  thercy  when  the  king  comr 
^  -'  manded  them*     And  it  was  moved  that  he  ought  to  continue  com- 

mitted. But  per  Cur.  he  was  difcharged  \  for  though  the  detainer 
erf  the  king's  caftles  be  treafon,  yet  quarrels  among  his  fervants 
concerning  their  rights,  does  not  make  any  ofFence  againft  the 
publick.    Sid.  278.  rafch.  18  Car.  2.  B.  R.  the  King  v.  Taylor. 

9.  The  return  was  that  the  defendants  were  committed  bv  Sir 
W.  T*  fecretary  of flate^ for  high  treajon^  for,  aiding  Sir  fa,  Mont^   • 
gomery  to  efcapey  who  was  committed  to  the  cvfiody  of  a  meffcngerfor 
fufpicion  of  high  treafon.     The  court  held,   lih  That  the  com- 

ipitment  by  a  fecretary  of  ftate  was  good.  2.  That  the  com- 
mitment to  a  meflenger  was  good  \  for  they  would  intend  it  only 
in  order  to  carry  him  to  gaol.  3.  That  Sir  James  Montgome- 
ry's treafon  ought  to  have  been  mferted  in  the  warrant  with  an 
'  allegation,  that  Sir  James  did  the  fa£i:,  becaufe  the  defendants  by 
breaking  the  prifon  are  guilty  of  the  fame  fpecitick  treafon  and 
ofFence  i  and  therefore  they  were  bailed,     i  Salk.  347.  Tf.  7  W, 

3.    The  King  v.  Kendall  and  Roe. 5  Mod.  78.  S.  C, 

^  ,i^.  m^       10.  The  return  upon  a  habeas  corpus  was,  that  the  party  was 
Orders  of      Committed  for  a  contempt  for  not  performing  a  decree  made  tn  th$ 
court  of  requefis^  and  no  other  caufe  appeared  in  the  return.     The 
court  were  of  opinion,  that  they  could  not  deliver  him,  becaufe  no 

caufe 
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cauie  appeared  in  the  return  to  warrant  their  delivery  of  bim*  And 
they  laid,  that  if  the  return  he  falfe^  yet  they  cannot  deliver  the 
par^,  but  the  party  may  have  his  z.&Xoti  of  falje  imprifonment^  if 
the  imprifonment  be  not  lawful.  Godb.  198.  Tr.  10  Jac.  C.  B, 
Lea  V.  Lea. 

11.  A.  was  committed  t^  the  Fleet  for  diibbeying'a  decree  iii  iRf>U*R« 
Chluicery  upon  a  bill  exhibited  there  after  a  judgment  of  the  fame  *!^Ta^""' 
matter  in  bank,  and  affirmed  in  this  court  \  and  upon  an  habeas  B.  R.  s.  c« 
corpus  the  return  was  fuch,  certifico  quod  A.  commiffus  fuit  28  where 
N^vemhris    l6o8»  propter    contemptum    extra    curiam    cancellaria  vercd*t?i' 
eidem  curia  commijfum  &  per  mandaturn  dtmuni  canceilariii  it  was  refoluiions 
moved  that  the  return  is  not  good;  becaufe  it  is  propter  contemp-  pf  c^e 
turn  extra  curiam  cancellarise,  which  is  utterly  uncertain^  which  {"^^^jj,*'^' 
was  agreed  per  Coke  and  Cur.  and  becaufe  it  is  that  he  was  com-  was  infuf* 
mitted   per   mandaturn  domini  canceilarii,  which  is  too  general,  <icient  ac- 
I  Roll.  Rep.  192.  Pafch.  13  Jac.  B.  R.  Apfley's'cafe.  ^[^'"2  ^» 

witKa*s  cafe>  9  £1.  which  is  all  one  with  this;  wherefore  they  awarded  that  the  warden  of 
the  Fleet  be  difcharged  uf  the  piiibner  and  that  be  be  comitiittcd  to  the  marihal,  &  quod  trada- 
tur  in  baliiom»  Sn  where  the  reiurn  Mas  that  G.  was  committed  7  May  1615,  13  j.ic. 

P^r  mandaturn  Ttovf^e  ElUfmcre  cancrlUrii  y'ffr^H^^  and  no  caufe  of  tfic  commitment  returned,  and  fo  it 
all  one  with  a  prefident  in  19  El.  one  Mitchell's  cafe.  Where  the  return  was  that  lie  was 
committed  16  February,  fw  Nicb.  Bacon^  tu/hhlem  M^Jg'i  JigiUh  ^  tradicur  in  ballium.  1  RoU.  Rep* 
»i9.  Trio.  13  Jac.  B.  R-  GlanviU  s  cafe. 

12.  C.  was  brought  in  upon  a  habeas  corpus,  and  the  return 
was  that  he  was  committed  by  the  high  commijfion^  and  the  warrant 
of  the  commitment  was,  that  he  was  committed  becaufe  he  had  ufed 
diverfe  reproachful  words  againfl  the  proceedings  of  the  high  com-- 
mijfiony  and  this  hting  drawn  into  form  of  law  in  diverfe  articles^  he 
refufed  to  anfzver.  It  was  moved  that  the  return  is  infuflicient,  - 
becaufe  it  is  too  general.  Per  Coke,  the  return  is  not  good,  be- 
caufe it  is  not  (hewn  what  the  articles  were ;  for  peradventure, 
they  were  articles  concerning  matters  at  the  common  law ;  alfo  it 
is  too  general,  that  he  was  committL-d  for  divers  reproachful 
words,  &c.  22  E.  ^.  propter  multiplicem  contumaciam  is  not  good; 
befides  no  tinu  is  alleged  when  the  words  ivere  Ypoken^^  and  perhaps 
they  are  pardoned  by  fome  act  of  parliament,  it  the  time  bad  ap- 
peared. The  court  held  the  return  not  good,  and  fo  he  was 
tailed,     i  Roll.  R.  245.  Mich    13  Jac.  B.  R.  Codde's  cafe. 

13.  The  return  to,  an  habeas  corpus  was,  that  he  was  com^ 
mitted  by  order  of  the  exchequer ^  9  Qzx.for  not  paying  a  fine  impofed 
upon  him  by  the  ecchfiaflical  commijjtoners ;  and  a  I  enough  it  was  not 
fitwnfor  what  the  fine  was  impoled;  yet  becaufe  the  commitment  f  221  1 
was  by  a  judifial  courts  this  court  would  neither  bail  nor  difcharge     . 

)um,    Cro.  C,  579.  Pafch.  16  Car.  B.  R.  Anon. 

14.  Ap  was  imprifoned  by  the  court  of  admiralty,  and  prayed  a   —  _^_  -^ 
habeas  corpus,  upon  which  was  this  return,  viz.  F irft,  the  cujlom  By  court  of 
tf  the  admiralty  is  fet  forth,  which  is  to  attach  goods  in  caufa  civili  '^^'^f^^'y* 
y  maritimOy  in  the  hands  of  a  third  perfin  j  and  that  upon  four  de^  ^tTaJti.  * 
faults  made^  the  goods  fo  attached  Jhouid  be  delivered  to  the  plaintiffs 
IfpM  caution  put  to  refiore  them^  if  the  debt  or  other  caufe  of  a6iion  be 
iAr^vod  v^itbin  the  ye^r  \  and  afurfour  defaults  made^  if  the  party 

9^  in 
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fir  fc;&9/i  hands  thi  godds  wen  attached  rrfi^e  to  deHvir  ihern^  thai 

the  cuftom  is  to  imprifon  him  untily  bfc.     Then  is  fet  forth  hew  that 

9ne  Kent  wai  indebted  to  f,  S,  in  Juch  afum  upon  agreement  made 

Jitper  altum  marej  and  that  Kent  diedy  and  that  afterwards  y.  S. 

attached  certain  goods  of  Kent's  in  the  hands  of  the  faid  Am  for  the 

faid  debt ;  and  that  after ^  upon  ftemmonsy  four  drfaults  were  made^ 

and  that  J,  S.  did  .tender  cauttm  for  re-delivery  of  the  goods  fo 

attached  and  condemned^  tf  the  debt  were  difproved  within  the 

year ;  and  that  noiwith/landin^  the  faid  A.  would  not  deliver  the 

goods;  for  which  he  was  intprt&ned by  the  court  of  admiralty  juntH) 

&c.     Bramfton  Ch.  J.   afkea  the  prodor  of  the  admiralty,  then 

prcfent,  this  queftion;  whether  by  their  law  the  death  cf  the  party 

did  not  abate  the  adion,  and  he  (aid  it  did ;  then  faid  the  Ch.  J.  it 

is  clear  that  an  attachment  cannot  be  agatnft  the  goods,  die  party 

being  dead ;  wherefore  by  the  whole  court,  the  cujimi  to  attach 

goods  after  the  death  efthe  party  is  no  good  cuftom,  therefore  they 

gave  judgment  that  the  phfoner  (hould  be  difcharged.    Mar,  204. 

Pafch.  18  Car,  B.  R.  Hcaman's  cafe. 

ro^ehciJ^        15.  T^he  return  was  that  the  party  was  convicied  of  puhlijbing  a 

gcKKi  tn       falff  petition^  fuppofed  to  be  delivered  to  the  king  with  a  fuhjcription 

Chancellor    thflt  the  king  was  content  to  difcbarge  the  fine  of  J.  S.  wbo  was  fiied 

Ume^*^^     in  the  court  of  the  Marches,  made  in  deceptionem  curiaj  far  in 

where  the     iUfr audationem  regis  do  debitofuoj  and  that  he,  being  pr^int  in  court^ 

commir.       was  committed  to  the  gaoler  tilf  he  paid  ioqL  to  the  kmg,  and  40 1« 

rociii  was     ^Q  ^^  attorney  of  the  court  for  cofts ;  and  that  be  was  detained 

ttTr^pt\}  2    ^^  *  virtute  ordinis  decreti  curiegj  &c.     And  this  was  held  to  be 

decree,  hat  good  without  fhewing  the  proceedings,  and  that  virtute  ordinis, 

where  a  re.  Jj^^  y^^  fufficient»     And  that  though  two  caufes  of  imprifonment. 

vh^u'^vi-  ^^^  detainment  were  alleged,  and  Uiough  in  the  fecdnd  he  (hewed 

Jaii  of  Che    no  imprifonmenti  but  only  that  he  was  detained  virtute  decreti, 

OianceUor,  f^^^  y^^  gir  James  Ley  Ch.  J.  held  it  good ;  for  it  was  (hewn 

were  d^{^    before  that  he  was  committed^  and  that  he  being  before  impri^bne^ 

changed.       for  caufe,  &c.  was  alfo  detained  j  but  that  if  it  had  been  in  juftifi- 

A  Roll.  R.    cation  in  trefpafs  it  had  not  been  good.     2  Roll.  R.  307.  21  Jac. 

^>^^     B.  R.  Hancock's  cafe. 

and  ChamberLiine  J.  in  Hancock's  cafe. 

al*s.^c'  h^'  '^  Upon  a  habeas  corpus  direded  to  the  keepers  of  the 
name  of  ^  Porter's  lod^e,  (being  the  prifon  for  the  council  of  the  Marches  of 
SHiKLDg't  Wales^  it  being  returned,  that  they  were  committed  to  him  by 
cafe.  Re-  virtue  of  a  decree  of  the  faid  council,  upon  information  agatnu 
thTw  man  ^^^^j  ^^^^  ^^  <>ne  of  them  inveigled  the  fon  and  heir  ofj.  S. 
wasafer:  bein?  of  the  age  of  17  years,  in  the  night,  and  when  he  was 
vant  maid,  drunK,  to  marry  the  fifter  of  another  of  the  defendants,  whereupon 
SJrtlw^*^^  they  were  every  of  them  feverally  lined  to  the  king;  fome  of  tbeoi 
vf^ren  *00  marks,  fome  40/.  and  100  marks  damages  to  the  father  wbo 
in  mded,  ^3$  the  profecutor)  and  committed  to  prifon  for  a  jfcar,  and  until 
ap^^^red'  the  faid  fines  paid  and  the  did  100  marks  damages  fadsfijcd  to  the 
Chi  thttf  iaid  J.  S.  and  until  they  entered  into  a  recognizance  for  their 
haiVnotpald  good  behaviour,  and  until  the  faid  court  took  further  order;  and 
^  ^*     It  was  returned  alfo^  that  they  were  cmkdtud  by  virtue  of  em  ^nbr 
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pm  Ai  hrds  of  the  lounciL     And  this  rctorn  was  held  utterly  nothmgwat 
infufficient  for  rae  laft  part ;  becaufe  it  was  rmt  mentioned  what  was  1^^^  ^^f^ 
the  erder  of  the  council,  f  It  was  moved  by  Grimfton  that  the  re-  the  return, 
turn  was  31^  to  award  to  prifon^  to  remain  there  •  urttii  further  erdsr  — -••  S.  P. 
tttken^  which  is  utterly  incertain.     It  was  doubted  whether  the  fg^ak 
Marches  of  Wales  might  meddle  with  a  clandefline  marriage  to  Cro.c.579. 
puniih  it,  being  a  meer  fpiritual  a£l.     As  alfo  ai>out  the  /entente  Freeman's 
fir  damages  to  the  party,  although  it  be  within  the  exprefs  words  of  B^tc^c^ 
the  inftru^ions,  Sec,    Whereupon  day  was  given  until   oSabis  and  the 
Michaelis.    And  in  the  interim  the  parties  were  bailed.    Cro.  notes  there. 
C  557.  Trin.  15  Car.  B.  R.  Seele's  cafe. 

17.  The  return  to  a  habeas  corpus,  direded  to  the  mayor  of  St.  r  ^^^^ 
Albans,  was  that  he  was  committed  to  the  goal  by  the  juftices  of  the  '^^notobey^ 
peaci  of  the /aid  liberty,  at  thefejffions  of  the  peace  holden  II  Julii  '^^'^'"^ 
1639,  till  he  Jhould  obey  an  order  for  taking  the  office  of  conftable  upon  courts. 

him  %  for  that  he  being  an  inhabitant  within  the  hundred  of  Cajhoy  Vi*  tm^mmmJ 
within  the  liberty  of  St.  Albans^  had  refufed  to  execute  the  faid  office  : 
^  becaufe  it  was  informed  on  the  part  of  the  prifoner,  that  he 
denied  he  was  within  the  liberty  of  St,  AlbanSy  but  affirmed  he  was 
within  the  county  of  H  rtford  out  of  the  faid  liberty,  all  the  court 
held,  that  he  was  unjuftly  committed  \  becaufe  they  ought  not  to 
(lave  committed  him,  when  he  denied  to  be  conftable,  efpeciallf 
pretending  he  was  not  within  the  liberty,  but  ihould  have  caufed 
him  Co  ht  indided  upon  this  refufal ;  and  if  he  were  found  to  be 
within  the  Jiberty  (hould  have  afleffed  a  ^ood  fine,  and  then  have 
committed  him  for  that  caufe.  See  8  Rep.  38.  Greisley's 
Case.  But  as  it  is  now  returned,  the  imprifonment  was  not  law- 
ful ;  wherefore  he,  by  the  opinion  of  the  whole  court,  was  abfo- 
lutriF  difcharged  without  any  bail.  Cro.  C*  567.  Hill.  15  Car. 
B.  R.  Crawley's  cafe. 

18.  One  was  committed  for  not  taking  upon  him  the  office  of  a  Where  a 


tcmmtment 

pie  keeper  of  Newgate,  he  did  not  m  hts  return  jet  forth  his  war-  a  prober  offi^ 


Uvery-man,  being  chofen  thereto,  &c.     Upon  a  habeas  corpus  to  ,j ,,  ^^^  ^^ 


»"«  ikccpcr  ut   i^cwgiti(c,'Xic  uiu  n9i  iii   IJ19  i^wxiii  jwi  jorin  uis  war^   a  prober  ojji^ 

rant  in  bac  verba,  but  only  that  per  quoddam  warrantum  in  fcriptis  ^  tlereprt^ 

ficundum  confuetudinemi  ^c.  the  defendant  was  committed.     The  {?!'  '^»» 

court  taid,  that  the  warrant  is  always  let  forth  at  large  upon  an  ex^  of  commit. 

trajudicial  ccmmitment.     But  when  a  man  is  committed  by  a  court  ^^h  and 
of  record,  there  is  no  warrant  at  ail,  and  therefore  the  court  of  hVca  V?* 

iMermen   Twho  committed  the  perfon)    cannot  be   intended   to  return  a 

prneed  judtcially,  becaufe  the  com'Tiitment  is  per  warrantum  in  warrant  in 

fcriptis  J  that  they  are  the  proper  judges  of  an  excul'e,  why  de-  u'^h^'^^'.^i 

fendant  will  not  take  upon  him  the  livery,  and  if  they  adjudge  it  ra^irntU 

infufficient,  and  appoint  him  to  accept  it,  and  he  refutes,  it  is  a  truth  nftU 

contempt  of  their  authority;  and  they  may  commit  him.     5  Mod.  '*'*!''  **"'!!; 

156.  to   162.    Hill.  7  W.  3.    B.  R.     Vintnei's    Company  v.  Z7L& 

Uerk.  hut  if  he  bo 

commitfcJ 
h9M%haiii  woe  anaficer^  as  in  th^  principal  cafe,  there  mift  be  a  tvarroMt  in  v/rititig,  and  whero 
Ihere  is  one  it  muft  he  returned ;  for  othcrwife  the  gaoler  may  alter  the  cafe  of  the  nrifoncr,  and 
~  *-  k  either  better  or  worfe  than  it  is  upoa  tbe  warrant,    i  Salk.  349.  HiU.  8  W. 


upon  tbe  warrant,    i  Salk.  349.  HiU.  8  W.  «•  B.  R. 
f  C»  by  the  name  oT  King  T.  Clerk,  ^ 

19.  In 


ft2i  t  fj^ahtM  CotpuK. 

1^^- 349-       19.  In  tbe  cafe  above,  another  exception  was  takeii ;  that  in  tte 
name  df       return  a  ri^<9//i  fe;«j  Ar/^  for  the  majror  /^  commit  the  offender  <»  tbc 
King  V.        cuftody  of  rt<  Jheriffs  af  London  or  other  officer  \  and  the  keepit  tf 
Clerk.-—.  Hewgatty  who  was  the  gaoler  A^^  returned,  that  he  was  cammhtei 
ii3^iu-      "ifi^^^^  •*^*^>  when  it  doth  wc/  appear  that  he  was  either  Jheriff  or 
&  0.     '     ^cer  at  that  time*     And  the  court  held,  that  though  the  keeper  of 
Newgate  may  be,  an^  officer  of  the  city,  yet  he  may  not  be  one  at- 
tending the  court  of  aldermen  y  fo  that  it  does  not  appear  that  be  is 
a  proper  officer  of  that  court  to  receive  the  prifoner ;  neither  did 
it  appear  that  Newgate  was  in  London,  but  if  it  did,  he  ougfit  l» 
be  committed  to  the  OierifFs,  and  not  to  the  keeper  of  NewgatCi 
diou^h  th^  might  have  taken  him  for  their  officer.    5  Mod.  156. 
to  102.    Vintner's  Company  v.  Clerk. 

20.  If  a  caufe  be  returned  out  af  the  city  courts  by  habeas  corpus 

the  cu/tom  muft  he  returned,^  or  no  procedendo  can  ever  be  granted. 

10  Mod.  440.  Trin.  5  Geo.  i.  B.  R.  in  cafe  of  Aigill  v.  Hunt. 

[  223  J       SI*  Upon  the  return  of  an  habeas  corpus,  it  was  certified  that 

!■  -A-,^  the  mayor  of  L.  imprisoned  one  //.  {quia  fe  male  gejjit)  and  for  ufing 

^yjujlicu      of  undecent /peeches  to  him^  and  that  in  his  hall  with  a  ipit,  infultura 

^/T**      ^'^^  ^  conatus  fiiit  eum  vulnerare;  thishe  certifies  for  the  cadt 

^^r*L    i  of  his  imprifonment  by  way  of  juftification;  and  upon  exception 

taken  to  the  certificate  of  the  mayor,  it  was  held  by  Haughton, 

Doddertdge  and  Croke  J.  that  the  return  is  infufficient,  becaufe  it 

ought  to  have  Jhowed  the  certain  caufe  of  his  being  imprifoned  by 

•  S.  P.  Hill,  him,  and  alfo  to  have  expreffid^for  •  how  long  timoj  ami  wbmjort 

^  R.*  Sty.    rf  imprijinment  it  was ;  wherefore  by  rule  of  the  whole  courts  H. 

9o.Snaitii's   was  abfolutely  difcharged  of  his  imprifonment.     2  Buif;  139,  1401 

cafe.  141.  Mich.  J I  Jac.  Hodges  v.  Humkin  the  mayor  of^Lifkenret. 

22.  The  return  was  that  the  prifoners  were  committed  hy  R^a 

juftice  of  peace  of  the  faid  county  by  force  of  theflatuie  of  ^  R,  7,,  7. 

upon  complaint  of  %  5.  that  he  claimed  common  in  a  meadow  t  of  the 

faid  ^.  S.  called  Monk's  Meadow,  and  that  the  prifoner^  entered 

into  the  faid  meadow  and  kept  him  out  with  force  and  arms  from 

Us  common^  and  that  he  came  thither  and  found  them  hotding  the 

iaid  meadow  with  force,  whereupon  he  by  virtue  ctf  the  laid  ftatuce 

committed  them  to  gaol;  and  it  w*as  held  by  all  the  court  (abfente 

Brampfton)   that  this  commitment  was  not  warranted  by  the 

ftatute  J  for  a  man  cannot  be  indi6ted  or  committed  for  entering 

his  own  land  with  force,  or  holding  it  with  force  againft  a  com*t 

moner.    Cro.  C.  486.  Mich.  13  Car.  B.  R.  Sydnam  and  Parr') 

caie. 

*^^%'         ^3*  W-  ^^^  7  others  were  committed  by  the  mayor  of  Loih 

ifherc  ibc    ^^  *^  Newgate,  for  ref ufing  to  enter  into  a  recognizance  to  appear 

cxcqjtions    hefore  the  lords  of  the  council  y  and  upon  an  habeas  corpora  returned 

jpdthcrca^  by  the  mayor  and  (herifFs,  it  appeared,  that  ky  an  order  from  dft 

^1  ttcnUrly  ^^^^^^^  tahle^  they  were  appointed  to  come  hefore  the  mayor  and  fiieriffk 

ta  forth,      to  treat  concerning  foreign  matters ;  and  when  they  appeared  being  rt^ 

Sut  there  is  quired  by  the  mayor  then  in  commiffion  of  oyer  and  terminer  for  tho 

f!!id*to\c     ^**7'  '^  perform  the  order  of  the  lords  of  the  council,  emd  to  entar 

done  upon    into  recognifance  in  a  reafonable  fum^  they  refufed^  whereupon  be 

it  i  &  u  is    committed  them.     And    Peard,    Maynard  and    Keeling,  jun., 

ai^uedy 


argued,  that  this  return  was  not  good;  ift.  Becaafe  it  4oth  not  byname  of 
mention  the  order^  nor  Jhew  what  the  order  was ;  fo  as  the  court  Jj^g^^^he 
might  adjudge  thereof.     2dly.  Becaufe  the   recognifance  is  de-  hjibeascor* 
nunderf  for  them  to  appear  before  the  lords  of  the  council,  but  pus- 
m  time  nor  place  is  appointed  n$r  caufe  flnwn  why  it  was  demanded  i 
and  becaufe  the  king's  counfel  prayed  time  to  maintain  the  return 
tbe  parties  were  bailed  until  the  next  term.     CrO..C.  552*  Tfin. 
15  Car.  B.S..  Wdnough's  ca£b. 

24.  P.  was  committed  by  the  lord  mayor  of  l^nd$ny  for  that  CM- 
iemltuovfiy  and  unfeafonably  he  ferved  him  with  a  procefi  of 
fiApcena  out  of  this  court  when  be  was  executing  his  ofjice  as  a 
magijirate^  and  examining  offences  of  high  treafon^  in  derogation  of 
magiUracy,  and  in  difturbance  ot  the  due  execution  of  juftice^ 
till  iuch  time  as  he  fhould  find  fureties  for  his  good  behaviour. 
It  was  moved  that  he  might  be  fet  at  liberty,  becaufe  there  did  not 
appear  (as  was  alleged)  any  good  caufe  of  commitment.  But 
Hale  hdd  that  he  could  not  be  remanded,  becaufe  it  does  not  af-- 
pearhy  the  return  that  the  lord  mayor  was  then  a  jujtice  of  peace  \ 
but  btcaufe  the  procefs  was  unduly  ferved  upon  fuch  a  perlon,  at 
fuch  a  time,  the  court  would  not  difcharge  him  ;  but  diere  was  ifo 
exception  taken  to  the  lord  mayor's  committing  a  perfon  for  an 
affront  done  to  himfelf.  Hard.  182.  Pafch.  13  Car.  2.  in.Scacc 
Prince's  cafe. 

25.  Upon  the  return  of  an  habeas  corpus  it  appeared  that  C« 
had  foreftttlled  a  great  number  of  lobjfersy  whereupon  the  mayor^ 
&c.  of  London  caufed  him  to  appear,  and  he  confefled  the  fame, 
and  they  ordered  him  to  defift  from  fuch  forefiaUing ;  but  he  faid 
ehjtinately  arid  in  contempt  of  the  courts  that  he  would  not  obey  their 
•rdery  whereupon  they  committed  him  to  Newgate  until  he  Jhouli 
fignify  to  the  court  that  he  would  conform  himfelf  or  otherwife  be  de- 
livered by  due  courfe  of  law.  This  was  moved  to  be  infufficient ; 
to  which  it  was  anfwered,  that  the  imprifonment  in  this  cafe  was 

not  for  forefialling,  but  for  the  contempt  to  the  court,  which,  per  f  224  1 
Twifden,  they  have  power  to  do ;  wherefore  the  court  remanded 
the  prifoner,  he  promifing  to  make  fubmiflion  at  the  next  court, 
and  the   fheriil^'  promiling  he  fhould  be  difcharged    thereupoQ* 
Vent  1 1 5,  1 16.  Pafch.  23  Car.  2.  B.  R.  City  of  London  v.  Coates. 

26.  A  jufticc  of  peace  committed  a  brewer  for  not  paying  the 
duty  of  excifej  and  he  being  brought  into  court,  an  exception  was 
taken  that  it  ought  to  appear  that  he  was  a  common  brewer.  Hale 
Ch.  J.  faid  that  the  ilatute  12  Car.  2.  23.  prohibits  the  bringing  a 
certiorari,  but  not  a  habeas  corpus ;  and  want  of  averment  (f  a 
matter  offa£l  may  be  amended  in  a  return  in  court  \  and  if  it  be  not 
true  at  their  peril  be  it,  and  fo  it  was  amended,  i  Mod.  loa^  lOj* 
pL  10.  Mich.  25  Car.  2.  B.  R.  Anon. 

27.  An  habeas  corpus  being  brought  upon  a  commitment  by  |-  ^Km  ■^ 
the  college  of  phyficians^  it  was  excepted  againft,  becaufe  it  was  pro  ByC^/ifgtof 
mala  praxi  which  is  uncertain.    2dly,  The  conclufion  is  ill,  be-  ^c^w" 
caufe  it  was  to  remain  without  hail  till  difcharged  by  the  prefdent  jk»mrT^' 
and  collegcj  or  others  authorifedj  or  by  due  courfe  of  law  \  for  if  a  ^ank^uj^t. 
(Qounitment  be  for  a  fine  it  ought  to  be  juoufquc  be  paid  the  Jim ;  * 

and 


tJid  V  (or  z  contmpU  till  hi  bad  fuhmtfed  himfe^.  tdly,  Thf 
ofience  is  pardoned ;  for  though  the  kine  has  granted  mies  to  the 
corporation  he  might  however  pardon  He  offence'^  and  the  king  in 
this  cafe  has  pardoned  all  that  he  can  pardon;  and  if  the  commit* 
ment  had  been /^r  a  ^umflnnunt  it  ought  tB  have  begn  a  diftind 
commitment}  {/  ultertus  quad  iommittatur  for  4  months,  and  the 
iommitment  ought  to  recite  the  judgment  \  and  per  Cur.  he  was  dif- 
cbarged.  Skin.  676*  Hill.  8  W.  3.  B.  R.  the  King  v.  Bower* 
l»nk« 

28*  The  netum  was,  that  the  parties  were  tormmtted  by  a  war^ 

rant  under  the  bands  and  feak  of  the  commijponert  of  bankrupts  for 

wefufmg  to  he  examined  emd  fivom  touching  their  knemfledge  of  the 

bankrupt's  ejiate^  and  an  exception  was  taken  to  it  for  not  averring 

their  r Mai  to  come  and  he  fwom  ;  for  it  dia  not  appear  that  diey 

did  refuiet  and  Aat  it  (bould  have  been  poficively  averred,  y'vt. 

That  they  did  refiife  and  ftill  do;  for  if  they  are  willing  at  any 

time,  tl)ey  ought  to  be  difcharged,  and  fb  Aey  were ;  but  the  pro- 

cefi  agamft  them  being  an  attachment  or  privilege  diey  were 

ordered  to  put  in  bail  upon  the  attachment.    Pafch.  30  C^« 

^-^^^   ;u  C,  B.  2  Mod.  306.    Penrice  and  Wynnes  cafe, 

Ofecc/tff.       ^9*  A*  ^  f^^^  Others  of  the  pariih  of  St.  Bartholomew  werf^ 

ncJmMttru  brought  t9  the  bar  by  habeas  corpora^  and  by  die  return  it  ap* 

W-'y*'  m^  pcared  that  they  were  committed  to  a  mejffenger  for  contewfi  to  tbi 

occlejiafticed  commijponers  fkr  not  performing  of  toeir  order  tn  paying 

kin '^'s  let-     the  parijb  clerk  bis  tvages^  rated  by  their  order  at  4^.  the  quarter 

tei/pacents  for  every  houfe  in  Great  St  Bartholomew's,  which  they  refufed  t^ 

atone  are     pay  but  according  to  their  cuftom  as  they  were  rated  by  their 

^  ^"*:     church-wardens    and  veftry.     And  .  now  Doctor   Merrick  an4 

'  power  fcT^  DoQor  Eclefton  moved,  that  they  (hould  be  remanded ;  for  they 

impriron«     |aid  this  order  was  *  grounded  upon  the  Ung*s  letters  patent s^  wherein 

8*&*^s^   it   is  provided,  that  the  clerl^  fhould  gadier  and  receive  their 

Wm.Cbanl  Wages  as  fhould  be  ordered  by  die  high  commiffioners,  and  pre* 

•ey*s  cMit*    tended  that  for  any  contempt  they  might  fine  and  imprifon ;  but 

upon  this  return  they  were  bailed  until  die  firft  Tueiclay  next 

term.    Cro.  C.  582.  rafch.  16  Car.  B.  K.  Torle*s  cafe, 

30.  Upon  a  habeas  corpus  was  returned  the  warrant  froQi  the 

fhertif,  for  taking  the  prifoner,  which  was  upon  a  writ  oi excommsmi-: 

cato  capiendo  iov fuhflraHion  oftythes  and  other  ecdefia/Hcal  duties'^ 

refolved,  that  this  return  Was  uncertain,  and  the  (other  duties) 

might  be  fuch  matters  as  were  out  of  their  jurifdi£Hon,  and  diey 

mt^  Jhew  the  matter  to  he  within  their  jurifdiSiion ;  and  alfo  that  the 

ur/V  ofexcom.  cap,  itfelf  ought  to  he  returnedy  and  it  is  not  fuffictenf 

to  return  the  warrant ;  becaufe  that  may  be  wrong  when  the  writ 

is  right,  and  though  the  warrant  may  be  wrong,  vet  if  the  writ  is 

right  the  party  is  rightfully  in  cuftody  of  the  (henfF,  and  the  writ 

Was   quafhed.     i  Salk.  350.  Trin.  12  W«3.  B«  R.  the  King  r. 

Fowler, 

r  ^2  r  1       3'*  '^^^  i^turn  was,  that  the  parties,  h^ing  jurors  refufedtofini 

*•  \^Z^  ^ilf'  of^ J  fibers  indited  on  the  late  ftatute  of  conformity^guilfy  con^ 

,..  10    trary  to  their  evidence  which  was  full  and  pregnant j  and  upon  diis 

<*    '  ■•' '    the  court  fined  them  and  ordered  them  to  be  imptifoned  till  they 

paid 


Eid  the  fi«;  and  upoiv^Mttttreconfidcoidon  diey  trcre  rfttnafiW.  |  sid.  271. 
aym.  138.  Tr.  ij  Car.  a.  B.  R.  tlic  King  v.  Wagftaff  &al.      ''•'" 
32.  The  return  was,  that  the  pfilpner,  being  a  juryman  among 
^birs  chargid  at  tbefyffisns  court  of  the  OU-Beily  to  try  the  ijfue  be* 
tween  tie  King  and  Pinn  and  Mtad  upon  an  indi£imint  fir  ^ewMing    . 
uvdawfuUy  and  tumultuoujlyy  did  contra  plenum  &  manifeftain  evi« 
dentiam  openfy  given  in  court  acquit  the  prifomr  in^idy  in  $$niem^ 
rf  tbe  kingj  &c.    This  was  h^M  iafuficieQt>  becaufe  the  evidence 
It  felf  was  not  expreis'd  fo  as  that  Ibe  court  might  judgfe  of  it. 
Vaugh.  135.  to  158.  about  22  Car.  z.  Bulhell's  c;Ue. 

3^  Where  the  return  was,  that  upon  tbe  party*:  txandnation    f  ■*^^*- > 
thg  found juft  caufe  tofuJpeSl  him  to  be  guilty  of  we  faid  miU$meanort  Irig^MmaL 
(mentioned  before  ot  incouraging  conventiclers  and  ftirring  up   ^-^v*^ . 
people  to  difobedlence)  and  that  thereupon  tbey  eSd  requiu  him  to  find 
Juretles  to  be  of  the  good  behaviour j  whetb  be  refufedy  this  was  held  an 
infufficient  return,  neither  Jbemng  the  cavfe  of  Jufpicimy  nor  the  cetm 
tmnty  oftbefum  in  which  he  and  his  (uredesjhouidbe  bound.    2  V«iitt 
22,  23,  24.  Trin*  22  Car.  2.  C«  B.  Rudjard's  cafe. 

34*  A  habeas  corpus  iiTued  to  bring  in  the  body  of  an  heireft  , 

being  in  cuftody  (as  was  fuggeftcd  in  the  writ)  of  Sir  R.  V.  then 
lord  mayor  of  London;  afterwards  2Lpluries  ijfuedj  and  thereupon 
he  returned  nullam  habeo  talem  perfonam  in  ctt/lodia  mea  nee  babui 
£e  impetrationis  hi^us  brevis  vet  unquam  poftea*  This  was  ad« 
judged  an  ill  return;  for  though  he  had  no  (uch  perfon  then  in  hjn 
cuSody  at  the  time  of  the  pluries,  yet  it  mi^ht  be  that  he  had  her  at 
the  time  of  obtaining  the  fi^  writ*.  2  Lev.  128.  HilL  26  &  27 
Car.  2.  B.  R.  the  King  v.  Sir  Robert  Viner. 

35.  A  return  was,  that  J^^  was  joined  before  the  writ  came  to  S«e  tnfcri- 
him,  but  did  not  fay  that  iflue  was  not  joined  within  6  weeks^  &c«  o^ircoiun 
as  it  ought  to  be  by  the  ftatute,  and  therefore  ill.    Comb.  127.  ^^ 
Trin.  1  W.  &  M.  B.  R.  Anon. 

36.  And  Aere  was  another  &ult,  becaufe,  k  being  la  an  inferior 
court,  it  is  not  returned,  that  the  caufe  of  aifion  arofe  within  tbi 
jurifi^ion.     Comb.  127.  Anon. 

37»  Where  an  action  is  founded  on  the  cuftom  of  London»  and 
removed  by  habeas  corpus  a  difference  was  taken  between  an  oMon 
brought  on  a  by-law^  and  removed  here  into  B.  R,  and  an  a^on 
brought  on  tbe  cuftom  of  London'^  for  in  the  cafe  of  the  by-'laWy  tbo 
hecial  matter  of  fuch  law  ought  in  certain  to  be  returned  upon  th« 
Aabeas  corpus,  &c.  otherwife  the  court  cannot  take  notice  of  fuch  a 
private  law  s  hut  'tis  not  fo  in  an  aAion  ibiinded  Qit  a  ciiftotn  rf  Loto^ 
donf  becaufe  the  court  ex  offfch  will  take  notice  of  thpfe  cuftoas. 
Carth.  75.  Mich.  I  W.  &  M,  fi.  R*  Wadbn  n  Qcrk,  ^' 

(G)  Proceedmgs. 

m 

X.  1^  O  habeas  corpus  (hall  be  made  out  tn  the  vacation  thm  fe  ry« 

*^   move  a  caufe  outofzn  inferior,  court,  other  than  the '  coiirti* 

in  London,  Middldex,  or  the  Marihalfea,  or  other  courts  mihin  10 


»25 1  ^tm  Cdrpttf « 

mUer  tf  London^  retomahU  immediate^  hut  at  a  Jhy  certatn  in  courts 
and  tnit  every  fuch  Jiabeas  corpus,  retornaUe  in  Trhu  or  HiB. 
ttrmf  be  not  retornable  aper  ih$fe»nd  ntom  of  the  term\  per  mac 
giftr.  Live&7  and  alios,  Fafirh.  21  Car.  2.  2  L.  P.  R.  i. 
\  220  J  2.  If  acattfe  be  removed  in  the  vacation  out  ^Lcmdon,  MiddlefeXy 
or  the  Marfluifea,  or  olher  courts  within  5  miUs  of  London  by  habeas 
eorptts  reiornabh  immediate^  and  bail  put  in  by  the  firft  retorn  of  the 
aesKt  tens,  if  the  declaration  be  dcNvered  8  days  before  the  end  of 
the  terfl^  then  the  defendant  h  to  [dead  to  enter }  and  in  Atich.  temtf 
if  it  be  delivered  before  the  retorn-day  of  ,craftin.  Anim.  and  in 
Eafior  iermy  before  the  retorn-day  of  menf.  Pafch.  then  the  de* 
fiindant  ia  to  plead  to  trial  the  fame  term,  per  magift.  Liveiky  and 
aIio%  Pscfch  21  Car.  2.  regra.  2  L.  P.  R.  t,  2. 

3.  After  »the  return  of  a  habeas  corpus  is  read  ^nA  filed  in  court| 

It  €an»ot  bi  amendid.    Trim  23  Car.  B.  R.    For  it  is  then  a  re- 

CMrd  of  the  court,  but  before  it  be  filed,  it  may.     2  L.  P.  R.  2.— — 

S*  jg!.  Gibb.  266.  Pafch.  4  Geo.  2.  B.  R.  die  King  v.  Catterall. 

The  feeon.      4-  Every  habeas  corpus  retornable  at  a  day  certain,  to  remove  z 

dary  faid      caufe  out  of  an  inferior  courty  muft  not  be  made  retenuAle  further 

^^m"^  /itf»  tbefecond  retorn  in  Hillary  and  Trinity  terms;  fo  that  the  de- 

term,  they     fendants  may  plead  to  iffue  that  term,  and  the  caufe  may  be  tried  at 

could  n(«     the  affifes,  and  in  default  of  pleading  to  tml,  the  plaintiiFznay  take 

JSSrto''^  his  judgment    2L.P.R.3. 

^kaJ  and  go  to  mial  tUfame  Urm,  but  in  Mich,  and  Eailer  term  they  could*    Mich.  %i  Car.  ».  &  R« 
t  Mod*  I.  pi.  z* 

5.  Ncfte,  Holt  Ch.  J.  made  it  a  ruloy  that  when  one  is  brou^t 
up  by  habeas  corpus  the  return  Jhould  remain  in  court  and  a  copy  of 
it  ojuy  given  the  marfhal,  and  fo  of  a  committitur*  6  Mod*  iSa 
Trin.  3.  Anna?,  B.  R.  Anon. 

6.  Upon  a  habeas  corpus  a  rule  may  be  made  to  bring  the  fri* 
foner  up  any  day  in  the  fame  term  without  filing  //,  but  not  to  bring 
him  up  at  a  day  in  another  term^  unleis  the  return  thereof  be  filed. 
r2  Mod.  441.  Hill*  12  W«  3.  B.  R.  the  King  v.  Margafon. 

7.  A  prifoner  was  brought  up  by  habeas  corpus  returnable  at  a 
day  certain^  and  the  gaoler  did  not  bring  him  into  courty  but  carried 
him  back,  and  brought  him  in  the  next  day.  In  this  cafe»  the  writ 
being  returnable  at  a  day  certain,  the  gaoler  could  not  brins  him 
ia  at  another  day  by  virtue  of  it  ^  but  upon  a  writ  returnable  wane* 
eSate  it  is  other  vv  ife,  and  the  eaoler  was  ruled  to  be  at  the  charge  of 
ar  new  writ.     12  Mod.  564.  mich.  13  W.  3.  Anon. 

8.  On  a  habeas  corpus  to  th^  fberifls  of  London  they  returned 
«n  adion  on  a  by-law  with  a  penalty  for  not  weighing  at  die  city 
beam.  Holt.  Ch.  J.  held,  that  the  return  in  this  cafe  may  hcfikdi 
boeaufe  the  very  record  below  is  not  retstmed,  and  therefore  will  not  be 
fiitdy  and  coniequently  tLproadendo  may  be  granted,  becaufe  it  will 
DOt  fend  out  any  record-fled  in  this  court  but  takes  <ffthe  fufpenfion 
they  were  ttssder  by  the  habeas  corpus;  and  the  writ  was  fiied  and  a 
procedendp  awarded  accotfdin^y.  I  Satk.  352.  Trin.  3  Asmm, 
p.  It  Faa^er^y  v.  BaUp. 

Z  (H)  Effta. 


(H)  EffeSt.     Or  what  Ramoved^ 

I.  y^  N  habeas  corpus  cum  caufii  removes  the  hody  of  the  partj 
-^^  for  whom  it  is  granted,  and  all  the  caujes  which  an  them 
depending  againft  him.  2  L.  P.  R.  2.  cites  2i  Car.  B.  R.  and  fays, 
that  for  that  reafon  it  is  a  habeas  corpus  <:um  caufa,  and  that  the 
word  caufa  is  nomen  coHe£iivum^  and  implies  all  caufes. 

2.  If  a  habeas  corpus  be  directed  to  an  inferiour  court,  return* 
able  two  days  after  the  end  of  the  term^  yet  the  inferiour  court  can-* 
not  proceed  contrary  to  the  writ,  i  Mod.  195.  per  Cur.  Hill, 
26  &  27  Car.  2.  B.  R.  Haley's  cafe. 

3.  It  wa$  faid  that  the  warden  of  the  Fleet  might  detain  aprifoner  T  ^0*7  'y 
after  a  habeas  corpus  direded  to  him  cut  of  B.  R^for  hishesy  but  ••       7  J 
Motfir  chamher-rentyScc.  Comb,  109.  Pafch.  i  W.  ScMk  o.R.  the 
Warden  of  the  Fleet's  cafe. 

4.  The  record  itfelf  is  never  removed  by  a  habeas  corpus,  as  it  1$ 
^  a  certiorari,  hut  remains  below^  and  the  return  is  only  an  account 
fr  hijiory  of  their  proceedings  ftated  and  fent  up  to  the  fuperior 
court  to  judge  and  determine  the  matter  there,  therefore  if  a  caufd 
be  removed  hither  by  habeas  corpus,  the  plaintiff  here  muft  begin 
de  novo,  and  declare  againfl  the  defendant  as  in  cuftod.  Marr.  per 
Holt  Ch.  J.  Trin  3  Ann.  B.  R,  i  Sal(;.  352.  in  cafe  of  Fazacharly 
V.  Baldo* 

5.  The  habeas  corpus  fuTpends  the  power  of  the  court  helowy  1q 
diat  if  they,  proceed,  the  proceeding  would  be  void,  &  coram  non 
judicc ;  per  Holt  Ch«  J.  i  Salk.  352.  in  cafe  of  Fazacharly  v. 
Baido. 

6.  When  a  perfon  comes  to  the  court  of  B.  R.  upon  an  hab. 
Corp.  and  this  court  thinks  fit  to  turn  him  over  to  the  marjhal^  they 
commit  him  for  no  other  matter,  than  for  the  caufe  or  caufes  re- 
turmd  on  the  haL  corp^  ii  Mod.  52.  pi.  24.  Pafch.  4  Annas, 
Anon. 


(H.  2)  Abufe  thereof.     What  fliall  be  faid  to  be» 

1.  T  T  was  refelved  by  10  judges,  upon  conference  with  Ld. 
-'■  Keeper,  (tlie  other  two  judges  being  out  of  town),  that  an 
habeas  corpus  was  an  ancient  and  legal  writ ;  but  that  under  colour 
thereof^  the  warden  of  the  Fleet  and  marfhal  of  B,  R.  ought  not 
tofuffer  prifoners  to  go  at  large^  and  that  fuch  permiffion  is  an  abufe 
ot  the  fa^  writ,  and  is  an  ef cape  in  the  keeper  of  the  prifon.  Cro. 
C.  466.  Trin.  12  Car.  B.  K.  Anon. 

2.  A  habeas  corpus  to  the  town  of  N.  was  delivered  to  thi 
proper  officer  in  open  courts  to  remove  a  plaint  from  that  court  before 
trials  notwithftanding  which,  the  court  below  went  on  to  trial. 
Defendant  moved  for  an  attachment  againft  the  fberifFof  N.  for 
proceeding  to  trial  after  the  habeas  'corpus  delivered,  as  aforefaid, 
and  a  rule  was  mado  to  ihew  caufes  but  upon  ihewing  caufe,  it 

appearing 


a  2/  IDttbeM  Cotptur. 

Uppearing  that  Ifu  xvm  i^imd  April  27  hefin  the  bahat  ecrpus  A. 
bv4red%  the  court  below  was  warranted  by  the  aA  of  parliament  to 
proceed.  Notes  of  Caies  \a  C  B.  146.  Mich.  8  Geo.  a.  Horn.* 
buckle  V.  Eatoiu 

(I)  Obeyed^    How  it  mufl;  be  obeyed. 

A  "^  M*  f  *'  T  F  the  fteward  of  an  inferiour  court  procads  after  ait  habeas 
wirdfor  corpus  delivered,  all  their  proceedings  are  void,  aiid  the 

bardiy  court  awarded  a  fuperfedeas.  Co.  Car.  79.  pL  t.  Mich.  3  Car. 
efcaped        C.  B.  Clapham's  cafe. 

Wttii.il  for  procefditifr  t^cr  a  hab.  Corp.  delivered  to  him,  thongb  the  ^loe  was  nnder  ^L  and 
would  not  make  «  recnrn  of  iu  cited  per  North  Cb.  J.  1  Mod.  195.  as  Suplet's  cafe. 

•  And  fo  it  2.  A  habeas  corpus  was  direded  to  the  bijhop  of  Durbamy  who 
ttw  cinque  "^^^^  "°  return,  whereupon  Noy  moved  for  another  writ,  and  to 
ports.  Cio.  have  a  *  penalty  contained  in  it.  The  bifhop  iniifted  on  having  his 
J.  543.  M.  privileges  recited  in  the  writy  before  he  would  make  a  return  of  it. 
Bourn's"^  But  Doderidge  and  the  court  faid,  diey  would  not  change  the 
caie.  ancient  courfe  and  forms  and  ufages.     Lat.  160.  Jobfon's  cafe. 

3.  If  a  prifoner  will  remove  himfelf,  he  (hall  pay  the  cofls  of  dK" 
removal;  but  if  the  plaintiff  will  remove  the  pnfener,  he  fhall  paj* 
rsafbnable  charges.  Mar.  89.  pL  14^.  Pafch.  15  Car.  Anon. 
[2281  4*  On  a  habeas  corpus,  the  gaoler  is  bound  to  bring  the  body^ 
though  he  has  not  his  charges  tendeftd  him ;  but  he  may  move  the 
court,  and  they  fhall  rule,  that  he  (hall  have  his  charges  firft. 
2  Show.  172.  Mich.  33  Car.  2.  B.  R.  the  King  v.  Greenaway. 

5.  The  iheriffs  of  London  and  AUddlefex^  where  the  writ  is  n^• 
turnaHe  immediate^  muft  make  their  return  the  fame  day  that  the 
writ  is  delivered  and  bring  the  body  immediately^  as  the  writ  requires^ 
and  not  fufFer  the  pruoner  to  wander  abroad  upon  pretence 
thereof.  So  likewife  where  a  habeas  corpus  is  direded  to  the 
IFarden  of  the  Fleet.     2  L.  P.  R.  2. 

6.  A  rule  was  made  to  ihew  caufe,  why  an  attachment  ihoald 
not  go  againft  a  gaoler  for  denying  to  return  a  habeas  corpus,  and 
extorting  a  note  from  the  profecutor  in  his  cuftody,  fo  as  iry  menaces^ 
and  dureis,  he  was  forced  to  comply,  and  give  the  note  for  pay* 
ment  of  the  monej  to  the  goaler.  8  Moo.  226.  HiU.  xo  Geow 
The  King  v.  Colvm. 


(K)  Necejpny^    In  what  Cafes. 

I.  |F  the  Chief  JuAice  of  B.  IL  commits  one  to  the  miHbal  by 
^  bis  warranty  he  ought  not  to  be  broufiht  to  the  bar  by  rmle^ 

but  by  habeas  corpus }  per  Holt  Ch.  J.  x  Salk.  349.  pL  4.  HilL 

8  W.  -5.  B.  R.  Anon. 

2.  One  commiiedto  the  marjbfil  by  the  court  may  be  bnnight  up 

by  rule  of  court  1  but  one  emmmtted  by  0  judgo  in  his/bambir  can- 
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not  be  brought  up  without  a  habeas  corpus,  to  which  a  return  may 
be  mades  per  Cur.  12  Mod.  641.  Hill»  13  W.  3.  B.  R.  Anon.    . 

(L)  Puniflimcnt  of  infufficienty  or  no  Returns,  and 
what  is  to  be  done  thereupon. 

J«  TN  a  corpus  cum  caufa  to  the  Warden  of  thi  Fleets  if  he  will 
^  not  bring  before  the  juftices  of  the  bank  the  prifoner  con- 
<Ieiiuied,  it  is  a  caufe  to  fetfi  his  office  \  per  Babb.  But  Pafton  e 
contra;  for  it  may  be  he  is  efcaped,  and  then  the  Warden  ihall  pay 
the  condemnation.     Br.  Refeifer,  pi.  41.  cites  9  Ht  6.  55. 

2.  W.  was  committed  to  the  Fleet  by  the  Lord  Trcafurer  of 
England,  and  the  prifoner  was  brought  to  the  Common  Pleas  'by 
habeas  corpus^  which  was  returned,  an4  no  caufe  of  the  commitment 
expreffed\  and  for  that  caufe  the  prifoner  was  (et  at  liberty  and 
hailed,     i  Brownl.  44.  Mich.  15  Jac.  Warter's  cafe. 

3.  A  habeas  corpus  having  been^awarded  to  the  cinque  ports  to 
remove  the  body  cum  caufa,  and  the  Lord  Warden  pretending 
fuch  writ  was  not  awardable  to  the  cinque  ports,  or  returnable  by 
him,  it  was  held  by  the  whole  court,  that  a  habeas  corpus  with  a 
great  penaliyi  (hould  be  awarded  returnable  at  another  day.  Cro« 
J.  543.  Mich.  17  Jac.  B.  R.  Bourn's  cafe. 

4*  A  habeas  corpus  went  to  the  Stannary  courts  to  which  an  in- 
fuScient  return  was  made,  and  therefore  difallowed.  And  the 
court  iaid,  that  the  Warden  of  the  Stanneries  muft  be  amerced^  and 
you  may  go  to  the  coroners,  and  get  it  affeered  and  eft r eat  ity  (you 
Liowmy  Ld.  Bath's  amercement  is  5 1.)  and  an  alias  habeas  corpus. 
muft  go  for  the  infufficiency  of  the  return  of  the  firft,  and  upon  thaty 
the  My  and  caufe  muft  be  removed  up.  And  if  another  ^xcule  be 
returned,  we  will  grant  an  attachment,  i  Salk.  350.  Trin» 
12  W.  3.  B.  R.  Anon. 

(M)  Returnable  at  what  Time,  and  of  an  *  jtilias  [  229  ] 

and  Pluries.  •  see  (L) 

pi.  1. 

I.    A    Habeas  corpus  to  all  prifons  except  London  and  Middlefexy 
■^  commanding  the  iherifls  to  bring  the  prifoners,  muft  be  re- 
turnable at  a  d^y  certain  in  court.    2  L.  P.  R.  2« 

(N)  In  what  Cafes  the  Party  fhall  not  be  difcbarged 
on  Habeas  Corpus,  but  fhall  be  put  to  bring 
Writ  of  Error. 

I.  p\N£  indiSledfir  buying  and  felling  old  m^ney^  was  conviffed  5  Mod.  19. 

^  at  the  Old  Baily,  zxA  fined  looo/.  and  on  a  habeas  corpus,  S.  c.  by 
the  return  was,  that  ht  wa»  committed  by  ord$r  of  the  fejfume  court  ot  ^?J|^  ^ 

Vof..  XIV,  T  the  BeuJt.' 
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the  Old  Baify  to  his  cuftody ;  tenor  cujus  oriims  iequitur  tn  bee 

verba,  viz.  fl^,  B.  conviSfus^  ^c,     Ideo  conjideratum  eft^  that  hi  ht 

fined  1000  L  {^  quod  ibidem^  viz.  in  cujiodia  of  the  keeper  of  New* 

gate  in  gaola  remaneat  fub  faha  cujlodia^  quoufqui  finem  perfihet. 

The  commitment  was  held  naughty  becaufe  it  was  not  to  the 

Jheriffy  who  is  the  legal  and  immediate  officer  to  every  court  of 

Oyer  and  Terminer,  and  becaufe  the  word  (committitur)  it  nc- 

ceflary  to  the  form  of  a  legal  commitment*    And  per  Cur.  where 

a  commitment  was  without  cauft^  a  prifoner  may  be  delivered  by 

habeas  corpus ;  hut  where  there  appears  to  be  good  cauft'^  as  in  the 

prcfent  cafe,  (which  differences  it  from  Bushell's  caf»),  and  a 

defUf  only  in  the  formy  as  in  this  cafe^  he  ought  not  to  be  dif* 

charged,     i  Salic.  348.  Trin.  7  W.  3.  B.  R.  Bethell's  cafe. 

2.  Jtnd  though  the  commitment  ought  to  be  to  the  Jheriff^  yet  a 
gaoler  is  a  known  officer  in  the  law,  and  his  cuftody  is  the  cuftody 
of  the  flierifF  to  many  purpofes.  Therefore  the  court  refufed  to 
difcharge  him  on  the  habeas  corpus,  and  left  him  to  bring  his  writ 
of  error,     i  Salk.  348.  Bethel's  cafe. 

3.  Before  Bufliel's  cafe,  no  man  was  ever  delivered  by  habeas 
corpus,  without  writ  of  error  from  a  commitment  of  a  court  of 
Oyer  and  Terminer  \  per  Cun  i  Salk.  348.  in  Betfael's  cafe» 

(O)  The  Difference  betiveen  a  Habeas  Corpus  ani 
a  Certiorari.  And  When,  and  How  Bail  is  to 
be  put  in. 

I.    A  Certiorari  renwvti  the  record  cum  omnibus  ea  tangenfihiSy 
-^^  but  upon  a  habeas  corpus,  the  body  only  is  removed,  and 
they  ihall  begm  de  novo.     Arg.  Comb.  2.  and  that  it  was  fo  at 
the  common  law,  cites  3  H.  6.  3. 

2.  No  bail  (hall  be  put  in  upon  a  writ  of  habeas  corpus  before 
the  writ  be  returned,  and  every  attorney  of  jhe  court  of  B.  R.  1^ 
ihall  put  in  any  fpecial  bail,  before  any  judge  of  the  faid  courts  at 
the  time  of  the  putting  in  of  fuch  bail,  pau  dtpofite  into  die  hands^ 
of  the  judge's  clerk  of  the  laid  court,  before  whon\fuch  bail  is  put 
^in,  the  due  fee  for  filing  of  that  bail,  viz.     For  every  bail  up<m  a 

r  230  ]  writ  of  habeas  corpus  4s.  lod.  ,and  for  every  bail  upon  a  ccpi 
corpus  2s.  6d.  and  the  judges  clerks,  whofe  hands  the  bails  are  put 
into,  within  6  days  after  the  end  of  every  term,  (hall  give  a  neU 
in  writing  to  the  fecondary  of  the  faid  court,  of  all  the  bails  of  the 
vacation  and  precedent  term  fo  put  in,  together  with  the  names  of 
the  attorneys  who  put  in  thofe  bails,  and. they  (hall  pay  to  the  iaid 
fecondary  the  aforefaid  fee,  by  him  received  for  thofe  bails  in  man- 
ner aforefaid;  per.Cur.  Pafch,  29^  Car.  2.  B.  R.  L.  P-  R-  l^7^ 

3.  Holt  Ch.   J.  faid,  he  wondered  that  people  did  not  bring  M 
^  habeas  corpus  and  not  a  certiorari \  for  the  defendant  might  well  ^ay^ 

I  will  not  be  fued  in  this  inferior  court,  but  will  be  ftted  above, 
and  there  I  will  put  you  in  fuch  bail  as  the  court  above  will  readb 
though  your  procefs  cannot  come  at  them,  ^  th^t  I  camioC  p^ 


you  fuch  bail  as  yoii  can  reach>  and  <b  he  mav  well  remove  the 
GUife  bv  habeas  corpus.  And  in  fuch  cafe,  ir  he  do  not  put  in 
fuh  MtAtvtj  as  thi  aStion  would  require  beUw^  a  procedendo  (hould 
be  granted ;  for  if  by  the  courfe  below  there  ought  to  be  fpecial 
bail,  though  common  bail  would  do  if  it  had  commenced  above 
originallyi  yet  fpecial  bail  muft  be  given  above,  or  a  procedendo 
ihail  go.  And  if  one  aSfion  require  fpecial  baily  and  another  not^ 
and  that  do  not  appear  to  be  done  fraudulently  to  hold  to  fpecial 
bail,  there  we  will  hold  it  to  fpecial  bail  or  grant  a  procedendo; 
hut  if  fraud  appear  we  will  retain  it.  I2  Mod.  646.  Hill.  1 3  W.  2. 
in  cale  of  Crofle  v.  Swift. 

4-  There  is  a  difference  between  a  habeas  corpus  and  a  certi- 
orari, as  to  the  removing  a  record^  for  upon  a  habeas  corpus  we 
have  not  the  record  itfelt^  here  in  B.  R.  as  we  have  upon  a  certio- 
rari} per  Holt  Ch.  J.  6  Mod.  177.  Trin.  3  Annae.  B.  R.  in  cafe  6f 
Fazakerly  v.  Baldo.-— Therefore,  if  the  caufe  be  to  be  removed 
hither  by  habeas  corpus,  the  plaintiff  here  muft  hegin  de  novoj  and 
declare  again/l  the  defendant^  as  in  cujiodia  marefchalli.  x  Saliu 
352.  S.  U 

(P)  Pleadinjgs/ 

i.  'T^HE  error  affigned  of  a  judgment  in  an  inferior  court  was, 
^  becaufe  after  an  habeas  corpus  cum  caufa  fued  out  of  B.  R. 
and  delivered  to  the  mayor  and  principal  officer  of  that  court,  and 
acceptance  and  allowance  thereof,  they^  notwithftanding,  proceeded 
to  trial  and  judgment.  Defendant  pleaded  in  nullo  eft  erratum,  and 
it  was  moved  not  to  be  error;  becaufe  he  does  not  allege  the 
habeas  corpus  to  be  upon  record,  fo  as  the  error  now  ailigned  is 
not  triable.  But  it  was  held,  that  this  proceeding  w^  error  & 
coram  non  judice^  which  is  confeffed  by  the  pleading  in  nullo  eft 
erratum.  And  that  if  it  was  not  true,  that  the  habeas  corpus  was 
delivered  to  die  mayor,  and  allowed,  it  Jhould  have  been  denied^  and 
Ae  delivery  or  not  delivery  is  triable  per  pais.  But  becaufe  it  is 
not  denied,  it  is  a  manifeft  error,  whereupon  the  judgment  was 
rcvcifed.    Cro.  C.  261.  Trin.  8  Car.  B.  R.  Ellis  v.  Johnfon. 

2.  So  where  a  habeas  corpus  iffued  out  of  C.  B.  to  the  Palace 
Court,  and  was  delivered  to  the  judges,  and  prayed  to  be  allowed^ 
and  yet  they  proceeded  to  judgment,  and  a  writ  of  error  being 
brought  thereupon,  it  was  mfifted,  that  the  bringing  the  writ  of 
trror  had  affirmed  the  jurifdi^ion  of  the  court  below ;  but  the  court 
held,  that  it  was  manifeft  error,  and  the  writ  well  lies.  But  the 
Chief  Juftice  faid,  that  it  is  merely  a  matter  cA  favour^  that  judg-- 
wunts  in  inferior  courts^  in  caufes  not  arifmg  within  their  jurif- 
didion,  are  not  avoided  without  writ  of  error^  and  that  fuch  was 
the  opinion  of  the  court  of  C.  B.  and  judgment  was  reverfed  ac« 
cordinely.  2  Jo.  209.  Pafch.  34.  Car.  2.  B.  R.  Copping  v. 
Fulford. 

3-  Upon  a  habeas  corpus  returnable  in  Mich,  term^  if  the  decla'-^  [  221  1 
ration  be  delivered  before  crajiinum  animarunty  the  defendant  muft 
plead  to  try ;  but  upon  a  cepi  corpus,  he  is  only  to  plead  to  enter. 
So  in  Softer  term,  if  the  ^declaration  be  delivered  before  metj/e  pafcbay 

T"2  X      th© 


2^1  ^OittLi  COtpttlS. 

die  defendant  on  a  habeas  corpus  muft  plead  to  trj ;  but  on  a  ce[4 
corpus,  to  enter  only.  2  SaSk,  515.  Mich.  8  W.  3.  B.R.  Hatt 
V,  Dngleftonc. 

(QJ  Return  amended^  In  what  Cafes. 


r!d.(R)S.    I,  /^NE  that  practifed  phyilck  in  London,  being  committed  by 
;*  **«\vant  ^^  college  of  phyficians,  brought  an  habeas  corpus.     In 


Vid. 

c. 

of  averment  the  return  no  caufe  was  Jhewriy  for  which  reafon  it  was  held  infuffi- 
of  a  matter  cient.  It  was  moved  to  amend  the  return;  but  per  Doderidge  J. 
ht  a!!wi!ded  f^^^^^  of  form  only  is  amendable^  but  not  *  tnattcr  offaSi^  which  goes 
in  a  return  injuftficationoftheimprifownentandfine.  2  Bulf.  259.  Mich.  12 
in  court;      Jac.  Dr.  Alphonfo  V.  the  College  of  Phyficians. 

be  mt  true,  at  their  peril  be  it ;  per  Hale  Ch.  J.  Mod  103.  pi.  10.  Midi.  25  Car. '2.  B.  R.  Aiuxi* 

2.  The  court  allowed  the  officer  to  amend  the  return  of  a 
habeas  corpus,  and  to  mah  itfpecialy  becaufe  if  a  procedendo  fhould 
be  granted,  the  adion  would  be  loft.  Carth.76.  Mich,  x  W.  &  M. 
B.  R.  Watfon  v.  Clerk. 

(R)  Remanded,  BatTd,  or  difcharged.     In  what  Cafes 

the  Prifoner  (hall  be, 

•  Orig.(al.  I.    A  UDITA  querela.   The  party  was  in  Newgate,  and  re- 
iffuc.)  £\  moved  by  habeas  corpus  into  C.  B.  and  iiitjheriffoi  Lon- 

don came  when  the  party  had  pleaded  rcleafe  ♦  to  the  iffue,  and 
faid  that  he  was  alfo  condemned  in  200/.  in  writ  of  account^  at  tbefuit 
of  the  fame  conufee^  and  prayed  to  have  him  rcmanded\  and  it  was  Ciid^ 
that  when  this  matter  is  tried,  he  (hall  be  remanded.  Br.  Privilege 
pi.  20.  cites  24  E.  3.  27. 

2.  A  man  was  outlawed  indtht  for  191.  in  banco,  and  after  was 
taken  in  London  at  the  fuit  of  the  fame  plaintiffs  and  was  condcmmd 
for  the  fame  dehty  and  committed  to  the  warden  for  execution,  and 
after  was  removed  in  banco  by  habeas  corpus,  andjhewed  acquit tanct 
of  the  fame  debt,  and  prayea  to  go  quit,  fed  non  allocatur,  but  was 
remanded  to  London,  ana  there  he  may  have  Sci.  fa.  upon  his  acquit- 
tance, againft  the  plaintiff;  hut  upon  his  removal,  he  bad  Sci.  fa, 
upon  charter  of  pardon  of  the  outlawry^  and  the  plaintiff  warned  and 
did  not  come,  bv  which  the  charter  was  allowed,  hut  he  was  reman* 
dedupon  the  condemnation.    Br.  Privilege,  pi.  10.  cites  48  E.3.  22. 

3.  2  H-  5.  Stat.  I.  cap^a.     If  a  corpus  cum  canfa  or  certiorari 
be  granted  out  of  the  chancery  to  remove  one  that  is  in  prifon  upoa 
an  execution  at  another  man's  fuit,  he  flxill  be  remandoL 
•  '''^jf  •  4.  If  one  he  impleaded  in  London  before  he  be  impleaded  In  baflb^  he 

tr*^  mM  ^^^  ^^  *  ^''^"g^f  ^^  anfwer  and  remafided-j  hut  ifht  be  impleaded 
be  cotuUmtui  »»  bank  before  he  be  impleaded  in  Lmdon^  he  (hall  be  diffmjftdy 
igtljmdoH      Br,  Privilege,  pi.  53.  cites  10  H.  6.  10. 

O'nf  in  exf' 

0,ftofif  and  is  tmpluidcd  in  hankf  he  Ihall  be  brought  into  bank  to  anfwer,  and  when  be  h**  ■•^ 
attnrncy  he  ftiaU  be  remanded  into  London;  bui  if  he  \ifi  amtUd only  and n.t  conJeMtsd,  he  flwilb* 
difmiAed.    Note  the  diverliiy.    Br.  Piivilege;  pi.  29:  cites  3S  H.  6.  la. 

5.  Habeas 


5.  Habeas  corpus  ^yas  allowed  after  the  body  was  in  execution, 
but  was  not  difmiffed,  but  was  fent  to  the  Fleet  and  to  have  Jud. 
^r.  Quod  Nota.  And  fo  the  pradice  is  at  this  day,  that  if  a 
'  man  be  condemned  in  London^  and  matter  is  againfl  him  in  B,  R,  they 
wilJ  fend  for  him,  and  if  he  be  condemned  there^  he  Jhall  he  fent  to  the 
Marjhalfea^  and  there  remain  for  both  executions ;  but  the  higheft 
court  {hall  have  the  keeping  of  him,  and  (b  the  firft  plaintiff  (hall 
not  lofe  his  execution.     Br.  Privilege,  pi.  49.  cites  12  H.  6. 

6.  One  in  execution  uponfiatute  merchant  was  removed  by  cor- 
pus cum  caufa,  and  was  awarded  to  the  Fleet  and  not  difmifled, 
bccaufe  in  execution  and  cannot  plead  releafe  there  but  in  chancery, 
Br.  Privilege,  pi.  50.  cites  22  H.  6.  56. 

7.  One  came  into  B.  R.  by  cepi  corpus  cum  caufa  to  have  the 
privilege ;  decaufe  a  clerk  of  the  hank  had  bill  againji  him  upon 
obligation^  and  had  attachment  of  privilege  againjl  htm ;  and  the 
frijoner  ivas  arrefled  in  London  after  the  attachment  awarded^  by 
which  the  plaintiff  prayed  to  be  difmiffed  in  London,  and  the  plain- 
tiffin  the  attachment  (hewed  to  him  his  obligation,  and  the  defen- 
dant could  not  deny  it,  and  therefore  judgment  was  given,  that  he 
recover  his  debt  and  damages,  and  that  he  be  fent  back  to  London  as 
a  man  condemned,  and  that  he  anfwer  to  others  who  have  a£iion 
again/l him  in  London \  auod  nota;  qustrc  the  reafon.  Br,  Pri- 
vilege, pi.  4.6.  cites  22  t,  4.  36. 

8.  A.  is  condemned  in  London  for  debt,  and  is  in  execution  "^'  where 
there;  afterwards  there  is  an  indidhnent  and  vcrdift  againft  him  in  ^ampro" 
the  king's  bench  for  trefpafs ;  A.  is  brought  there  by  habeas  cor-  cured  him- 
pus,  and  pleads  not  guilty  to  the  indiftment,  and  afterwards  is  re-  J^^^  ^y 
manded  to  London ;  and  after  divers  proceffes  of  diftringas  i/Tued  ,«^^Ja/ 
againft  the  jury,  the  jury  appears;  and  afterwards  he  is  again  remo-  fdony  to 
ved  into  the  ting's  bench  by  habe3$  corpus ;  and  the  jury  being  the  intent 
fworn,  he  confelfes  the  indidment,  and  the  jury   is  difcharged.  {Ji/credi- 
Although  this  indi£lment  was  by  his  own  procurement,  and  was  tots  of  their 
covinous ;  yet  he  was  fined  and  committed  to  the  Marfhalfea  for  <*«*>«  j  and 
Ac  faid  fine,  and  for  the  execution  in  London ;  by  all  the  judges  of  h[mfci7f„ 
£ngland,  volenti  nonfit  injuria,    Jenk.  169,  pi.  31.  cites  x  H.  7,  be  removed 

22,  out  of  the 

Fleet  hj 
corpus  com  caufa  direAed  out  of  the  king*s  bench  to  the  warden  of  the  Fleet,  to  be  committed 
to  the  marihal ;  and  all  tbefe  caufi^s  fupra  returned  into  B.  R.  and  the  Kipg  perceiving,  b^ 
credible  information,  the  intent  of  the  defendant,  and  of  divers  other  pra^lifers  of  fuch  fraud  to 
<fcceive  their  crediton  by  fuch  procurement  of  indiclmenl  of  felony,  and  to  be  arraigned  there- 
upon, and  then  to  confefs  the  felony,  and  betake  themfelves  to  their  clergy  10  the  intent  to  bo 
put  of  the  trniporal  laws  ;  and  after  make  their  purgations  and  depart,  &c.  th«  king  bf  privy- 
feal,  direded  to  the  jufliccs  of  his  bench,  commanded  tliem  to  fui  ceafe  to  proceed  tp  the  arraign* 
ment  till  they  had  commandment  from  him,  and  his  council  to  the  contrary.  D.  245.  pi.  65,  66« 
cites  34  H.  6.  Vcroey  als.  Joyner's  cafe. 

9.  If  the  (hcrifF  returns  writ  of  privilege,  that  the  party  is  r/- 
tained  for  furety  of  the  peace  in  London  taken  by  J.  N.  in  this  cafe 
J.  N,  Uiall  be  demanded,  and  if  he  comes,  the  party  {hM  fi/id  furety 
in  hanky  and  if  J.  AT.  makes  default^  the  prifoner  Jhall  le  difmiff'ed 
without  furety;  per  Bryan,  Quod  non  negatur,  Br.  Privilege, 
pif  52,  cites  2  H.  7*  4. 

T  3  10.  When 


232 1  Ideating:. 

10.  When  it  appears  upon  the  return  that  the  irnprtfinnunt  is  wf 
lawful^  the  court  may  difcharge  the  prifoner.  ReTolved,  per  tot. 
Cur.     12  Rep.  83.  rafch.  9  Jac.  Sir  William  Chancey's  cafe. 

11.  Where  the  retarn  of  an  habeas  corpus  was  held  infufficient 
for  not  ihewing  caufe  of  the  imprifonment,  the  party  by  rule  of 
court  was  bailed  till  the  next  term,  then  to  appear  again,  the  court 
conceiving  it  beft  for  him ;  for  if  they  ihould  difcharge  him  for 
the  infufficiency  of  the  return,  then  they  would  prefently  take  him 
again  and  commit  him,  and  then  would  amend  their  return  an4 
make  it  better  i  and  fo  by  rule  of  court  he  was  bailed  andntt 
abfoluteh  difcharged^for  his  own  good^  to  prruent  his  being  taken  up 
again  tf  difcharged^  and  then  the  return  amended.    2  Buli^  2S99 

.  .  Mich.  12  Jac.  Dr.  Alphonfo  v.  the  College  of  Pbyficians* 

L  233  J  12.  On  an  habeas  corpus^  the  refiurn  was  read  and  ipoken  tO| 
and  the  prifoner  ordered  to  be  remanded.  Twifden  laid,  the  return 
ihould  have  been  firlt  filed,  and  the  prifoner  committed  to  die 
Marjhaljea  \  for  otherwife  the  court  have  no  power  over  him,  and 
he  cited  i  H.  7.  Humphry  Stafford'3  Case,  who  bemg 
brought  to  the  bar  upon  an  habeas  corpus^  by  the  lieutenant  of  the 
Tower,  was  committed  to  the  Marjhalfea^  and  afterwards  remanded 
to  the  Tower  ^  but  the  other  judges  differed  as  to  the  commitment 
and  laid  it  was  not  neceflary  to  keep  the  prifoner  in  the  Marfl>alfea 
until  the  matter  was  determined,  but  he  might  be  fent  from  time  to 
time  to  the  fame  prifon,  and  brought  up  by  rule  of  court  until  be 
is  either  bailed,  difcharged,  or  remanded  ;  and  fo  they  fiiid  it  was 
lately  done  in  the  "Earl  of  Shaftsbury'j  QhSlL^  Vcntf  330, 
Trin.  30  Car.  2.  B.  R.  Anon. 

13.  Where  a  commitment  is  without  >  caufe  a  prifoner  may  be 
delivered  by  habeas  corpus,  but  where  there  appears  to  be  good 
caufe  and  a  defeSi  in  the  form  only  of  commitment,  he  ought  not  to 
be  difcharged.  i  Salk.  348.  Trin.  7  W.  3.  B.  R.  Bcthell's  cafe. 

14*  Defendant  was  brpught  to  the  bar  by  habeas  corpus  return- 
able in  one  month  from  the  day  of  St.  |llichael,  to  be  committed  to 
&e  Fleet,  and  the  court  jcommitted  him,  though  the^  rftbe  retmrn 
was  paji.  Notes  of  cafes  in  C.  B.  Mich.  8  Geo*  2.  Hewit  v, 
PowelL 

[See  more  of  this  general  title  upon  ^e  ftatutes  of  habeas  corpMS 

under  the  title  IBatt  J 


l^earins. 

(A)  Oi Jetting  down  a  Caufe  for  Hearing* 

t.    A    7erm  being  expired  afier  publication^  the  plaintiff  mav  rf 
•^^  courfi  have  the  caufe  let  down  for  hearing  before  the  lord 
chancellor  or  before  the  mafter  of  the  rolls*    P,  R,  C.  185.  _ 


^*  The  wAnarj  ivay  to  obtain  this  is  by  order  upon  petition ;  but 
it  MMj  te  had  upsn  motion.    P.  R.  C.  1 85,  1 86. 

3.  The  ancient  courfe  was  to  prefent  the  caufe  to  \^tfet  down  at 
tba  end  of  the  terrn^  when  the  Lord  Chancellor,  &c.  appointed 
foearings  for  the  enfuing  term.     P.  R.  C.  186.  cites  Toth.  31. 

4*  In  order  to^  have  a  caufe  heard,  the  fix  clerk  in  the  caufe  muji 
ie  appiiidto  6  days  at  Uaji  before  the  end  of  the  term^  that  he  may 
inform  himfelf  of  the  ftate  of  the  caufe,  of  the  long  or  ihort  depen- 
dance  thereof  in  court,  of  the  antiquity  of  publication,  of  the  weight 
or  value  of  the  caufe,  and  all  other  circumftances  material  to  inform 
the  ]ord  keeper  or  mafter  of  the  Rolls  of  at  the  time  of  fetting 
down  of  caufes.  IbiA  187.  cites  Or.  Ch.  135. 

5*  No  motion  (hall  be  made  tohajien  a  caufe  to  hearing,  which  is 
•either  adyerfary  or  by  confent,  nor  any  caufe  entered  with  the  re- 
eifter  for  hearing,  notwidiftanding  any  order,  without  a  certificate 
£rft  hmifrom  the  fix  clerk^  that  die  pleadings  are  duly  filed,  for 
which  no  fee  is  to  be  taken*    P.  R.  C.  188.  cites  Or.  Ch.  232. 

6.  If  the  plaintiiF  reply  to  an  anfwer,  and  without  rejoining,  and 
giving  rules  for  publication,  brine  the  caufe  to  an  hearing,  the 
emfiver  (haH  be  taken  wholly  true  as  if  there  had  been  no  replication ; 
for  the  opportunity  which  the  defendant  hath  to  prove  his  anfwer 
is  taken  from  him.  Hill.  31  &  32  Car.  2.  2  Chan.  Cafes  21.  in  [  234  1 
afe  of  Grofvenor  v.  Cartwright. 

7«  Bill  agadnft  3  feveral  executors  of  7  joint  factors  for  account 
ef  goods ;  one  of  them  fwore  he  believedand  hoped  to  prove  that 
the  p}aiatiiF  wa6  iatisfied  his  demands.  Plaintiff  replied  againfl  the 
other  two^  and  brought  the  caufe  on  hy  bill  and  anfwer  as  againfi  the 
ibird%  it  was  infifted  that  the  plaintiiF  could  have  no  decree }  for 
by  this  bringing  on  his  cauCe  his  anfwer  mud  be  taken  to  be  true,  and 
taough  he  does  not  diredtly  fwear  the  money  paid,  yet  he  fwears  he 
believes  aod  hopes  to  prove  it  paid»  but  by  the  plaintifPs  not  reply* 
ijig  he  is  excluded  the  benefit  of  his  proof,  and  the  pradbice  was 
cunnif^;  the  mailer  of  the  Rolls  ordered  the  plaintiff  to  pay  coils 
Md  left  at  liberty  to  reply  to  the  other  defendant.  Hill.  1682. 
Vcm.  140.  Barker  v.  Wild  &  al. 

8.  The  plaintiff  fet  down  the  caufe  for  hearing  without  giving 
rulfs  for  publication^  and  had  alfo  amended  his  bill  and  had  not  new 
ferued  the  defendants  to  anfwer^  fo  the  caufe  was  put  off  as  coming 
oh  irregularly.     Pafch.  1688.  2  Vern.  46.  Niccol  v.  Wifeman. 

9p  a  bill  was  brought  by  a  devifee  of  land  to  perpetuate  the  tefti-* 
monj  of  a  will  \  the  mailer  of  the  Rolls  difmiifed  the  bill  with  coils, 
declaring  that  it,  being  only  for  perpetuating  the  teilimony, 
ought  not  to  have  been  fet  down  for  hearingt  2  Wms^s  Rep, 
|6a«  TriiL  1723*  Hall  v.  Hoddefdon« 

(B)  Manner  of  Proceeding  to,  and  at  what  Hime  the 

Hearing  may  be. 

St  Yl/HERE  acaufe  comes  to  be  heard  before  the  mafter  of 
^^    the  rolls,  the  iUrks  in  court  on  oa^h  fuU  Jball  attend  the 

T  4  hearing 


^34  H^tWdliQ, 

hearing  (as  they  do  when  before  my  lord  keeper)  to  tbt  end  his 
honour  may  be  informed,  if  there  be  occafion,  that  the  caufe  i& 
ready  for  his  judgment*;  and  that  the  parties  appear  gratis;  .or  that 
they  were  regularly  ferved  with  procei%  as  the  cafe  ibali  require. 
P.  R.  C.  189.  cites  Or.  Ch.  210.. 
And  the  2.  No  caufe  muft  be  prefented  for  hearing  ihefame  term  puUi* 

court  will     cation  paffis J  unlefs  by  confent  of  parties.    P.R.  C.  185.  cites  Px.. 

hardly  (if       ai        ^t"   .  "^ 

at  all)  order  ^*'""  *5- 

a  caufe  to  be  heard  the  fame  term  publication -pafles;  becaufe  it  is  againft  the  ftanding  conrfeof 

the  court.    P.  R.  C.  185.  ■■         But  if  the  filniitiff  tloes  not  Jet  dmm  his  caufe  for  hearing  w  iw» 

termi  after  publicatioa  paft|  it  may  be  fet  down  at  the  requtjl  oftb^  d^foidanf*    Ibid.  xS6.  cites  P3U 

Aim.  25. 

3.  The  day  a  caufe  is  fet  down  for  hearing  muft  be  fooner  or 

latery  according  to  the  priority  j^  publication  with  refpe£t  to  caufes^ 

prefented  for  hearing.     P. R.C.  186.  cites  Px.  Aim.  8. 

Sut\i  4.  Crofs  caufes  ought  to  be  heard  together,  if  the  anfwer  in  the 

there  be       Irft  commenced  caule  be  come  in  before  the  iirit  caufe  is  heard^ 

:^;A:  P.R.C.188. 

cation  is  palTed  in  both,  and  une  of  the  pLintifs  omits  to  fet  vefubfmmu  to  hear  judgment,  hiscaufe  fliall 
not  come  on  at  the  £ame  time  with  rbe  other:  except  the  other  party  confeots.  P*R.  C.  1S8. 
cites  Pr.H.Ch.  21. 

5.  Where  a   caufe    comes  to  hearme  here,  which   has  been 
formerly  decreed  in  the  Exchequer^  fuch  decree  is  firft  to  be  read, 
and  then  the  court  proceeds  to  hear  the  reft  of  the;  evidence  on  both 
fides.     P.  R.  C.  190.  cites  Gary's  Rep.  78.  30. 

6.  While  the  regularity  of  depofitibns' vn$  depending  before  A 
majier  unexamimdi  the  caufe  was  fet  down  for  hearing,  neither 
party  having  procured  a  report  one  way  or  other,  the  court  couU 
not  proceed  to  hear  the  caufe,  and  was  about  to  order  the  party  in 
fault  (which  I  fuppofe  was  he  that  fet  do^vn  the  caufe)  to  pay  the  other. 

-  the  cofts  of  the  day.    P.  R.  C.  191.  cites  Ord.  Ch.  16.  • 
[  ^35  J       7-  ^  cz\xk  was  hczxi  after  a  decree  Jigned  and  inrolledj  becaufe  it 
appeared  that  the  plaintiff,  who  obtained  it,  procured  it  to  be  figned 
and  enrolled  after  a  caveat  entered^  as  appeared  by  the  certificate  from 
one  of  the  6  Clerks.  Mich.  26  Car.  2.  Fin.  R.  123.  Parker  v.  Dec, 

(G)  What  may  be  read, 

!•  /^NE  examined  in  the  Admiralty  court  was  ufed  here^at 
^^  the  hearing.      Toth.  288.   cites  16   Eliz.   Watkins  v.' 
Furfland. 

2.  The  lord  chancellor's  opinion  was,  that  the  old  and  new 
proofs  fhoulc  be  read  upon  a  new' bill  to  prove  better  matter.  Toth. 
8l.  cites  Hill.  1590.  Stanley  v.  Young.r 

3.  Witnefles  in  the  court  of  wards  and  Exchequer  chamber  may 
be  ufed  in  this  court.  Toth.  286.  cites  10  Jac.  Ld.  Morrifon  v, 
Wethired. 

4.  Shop-books  were  read  as  an  evidence!  at  the  hearing*  Todi. 
154.  cites  Mich.  15  Car.  Brown  v.  Debeft. 


.  9,  If  it  is  upm  UUand  unjkoer  onfy^  dien  after  die  bill  Ss  opene^i 
tilt:  (mfiver  is  to  he  wholly  read^  and  tnuji  be  admitted  true  in  aU 
fmntSt    And  no  other  evideH'ce  is  to  be  given  but  flatter  of  record^ 

i$  vfbich  the  anfiver  refers^  ;ind  which  is  provable  by  the  record, 
IR.C.  190.  cites  Pr.  H.  Ch.  18. 

6.  Ifthefuhpaena  to  rejoin  be  net  ferved^  &c,  though  it  be  fued 
out,  the  caufe  muft  be  heard  on  bill  and  anfwer,  and  no  proofs  admit- 
ted to  be  read*    P.  Rt  C.  190.  cites  Toth,  46, 

7.  A  bill  formerly  exhibited  againft  the  plaintifF  by  the  now  defen-   i^  &  Ty 
Amt  puffht  not  to  be  given  in  evidence,  unlefc  proved,  that  it  was  chu  cafeL 
exhibited  by  the  order,  direSiion  and  privity  oi  ^^  4cfendantt   16  64.8.  c 
Car.  2,  N.  Ch.  R.  102.  Woollet  v.  Roberts. 

8.  A  releafe  afier  a  replication  (tnd  ifjue  joined  cannot  bo  read  at  ^-  ^^J; 
hearing ;  for  it  may  be  fraudulent  or  by  furprize ;  but  is  to  be  exa^   *^^' 
piined  hy  a  new  bill.    17  Car.  2.  3  Ch.  R.  19.  Hayne  v.  Hayne. 

9.  Depofitions  taken  in  a  former  caufe  ought  notto  be  ufed  againft 
die  new  defendants,  unlefs  they  claim  under  the  defendants  in  the 
former  caufe.     ai  Car.  2.  2  Ch.  R.  43.  Tolfon  v.Xamplugh. 

10.  Bill  for  writings  by  the  heir  \  defendant  fets  forth  a  leafe  for 
60  years,  but  at  the  hearing  fhewed  a  conveyance  to  him  by  the 
plaintiiF  himfel^  which  was  proved  in  the  books  as  well  as  the  leafe ; 
6>  that  a  thing  was  proved  not  in  iffiiey  which  was  much  contefted 
fay  the  counfel  of  the  other  fide.  lA*  Keeper,  I  ihall  not  decree  an  ' 
inheritance  away  againft  what  I  fee,  and  difmifled  the  bill.  Pafclu 
26  Car.  2.  2  Chan.  Cafes  196.  Strode  v.  Strode. 

11.  Depofttioni  in  the  fpiritual  court  againft  a  man  ihall  not  be 
ufed  here,  wjthfMit  fome  ipecial  order  for  that  purpofe ;  but  a  man*s 
mm  anfwer  on  oath^  le^  it  be  taken  where  it  willj  though  it  be  a 
voluntary  oath  before  a  juftice  of  peace,  ihall  be  read  againft  him 
here.    Pafch.  1682.  Vern.  53.  Mildmay  v.  Mildmay. 

12.  The  defendant,  on  prefcnting  the  plaintiff  to  a 'living,  tooJc 
a  bond  from  him  to  refign,  and  after  put  it  in  fuit,  and  recovered  and 
levied  98  /.  and  the  plaintiff's  bill  was  for  relief;  the  defendant  did 
not  by  anfwer  pretend  any  mifiehaviour^  yet  exatnined  to  feveral  mif- 
behaviours  \  and  it  was  urged,  that  thefe  depofitions  could  not  be 
read,  becaufe  thofe  mlfbehaviours  were  not  in  iffue  \  and  fo  inclined 
ray  lord  keeper,  but  after  allowed  them  to  be  read  \  and  founded 
his  decree  on  them.  I^ill.  1702.  A^r.  £qu.  Cafes.  228.  Hodgfon 
V.  Thornton. 

13.  On  appeal  fron^  the  R^llsy  it  was  objected  to  the  evidence  of 
a  witnejs  examined  in  the  caufe,  and  read  at  the  hearing  at  the 
RoUS|  that  he  had  in  anfwer  to  a  bill  exhibited  againft  him,  fince 
C9nfeffed^  tb4t  on  the  day  he  was  examined,  plaintiff  gave  him  bond  f  2  '^6  1 
to  convey  part  of  the  land  to  him  on  his  recovery  of  it.     Wright 

K.  affifted  by  2  Juft.  ordered  this  anfwer  to  be  read.    Mich.   1 704, 
2  Vern.  463.  Needham  v.  Smith. 

14.  Copy  of  a  note  taken  by  one  that  is  dead^  and  who  was  intrufted 
Aerewitn,  under  which,  according  to  the  copy,  was  wrote  an 
acknowledgment,  that  nothing  was  due,  was  allowed  to  be  read  as 
evidence,  though  not  proved  a  true  copy  \  and  though  defendant  had 
fwom  there  lyas  no  fuch  acknowledgment  under  the  note  i  but  i^n 

the 


^3^  l^eatinff; 

the  producing  the  note,  it  appeared  that  the  hotUmrfk  ma^  i$rn^. 
HilL  I707-  2  Vern,  603.  Winne  v.  Loyd. 

15.  where  plaintiff  in  his  bill  fet  forth,  that  letters  ffaimnifira* 
tion  were  granted  to  htm,  as  by  the  feme  ready  to  be  produced  xsof 
9ippear,  and  this  was  not  denied  by  the  defendant's  anfwer ;  Act 
may  be  rendered  in  court  without  examining  to  them.  HiU.  8 
Aiuue*  G.  Equ.  R.  75.  Brown  v.  Pitmdn. 

16.  After  bill  and  anfwer  came  in  and  replication  f3ed>  feveral 
witnefles  were  examined,  and  their  depoiitions  taken;  thvn  Ae 
plaintiff  moved  to  withdraw  his  replication^  and  took  exc  ^tioni 
to  the  anfwer,  and  got  afecond  anfwer^  and  then  replied  agaii  ^  idexm  > 
amined  other  witnejfesy  and  now  on  the  hearing  would  read  ti.e  other 
depofitions  \  but  it  was  infifted  that  they  could  not  be  read,  becaufe 
the  replication  was  withdrawn,  and  fo  taken  without  any  replicadon, 
and  therefore  irregular  and  ought  to  be  fuppreffed,  and  Ld.  Harcourt 
ordered  it  accordingly ;  for  they  Jhould  have  examined  them  de  nove 
after  the  fecond  anjwer  and  replication^  or  have  moved  the  court  for 
liberty  to  make  ufe  of  them  at  the  hearing.  Paich.  1714.  Qu 
Free.  386.  Andrews  v.  Brown* 

X7«  Depojitions  taken  in  a  caufe,  but  not  read  at  the  hearing  of 
the  caufe,  were  admitted  to  bi  read  at  the  re»hearingj  and  ib  is  the 
conftant  pra£lice  of  the  courts  But  in  appeal  to  the  krdsy  nothing 
is  read  but  what  was  read  below.  Sel.  Cafes  in  Chan*  in  Ld. 
King's  time.  21  •  Trin.  11  Geo.  i.  Chriftmafs  v.  Chriftmais. 

10.  The  depojitions  of^one  who  was  a  defendant^  and  ftnick  out 
and  examined  as  a  witneis,  were  offered  to  be  read,  and  the  cafe  of 
Coke  v.  Gough,  was  cited  as  a  cafe  in  which  it  was  fo  done. 
But  Id.  chancellor  faid,  he  would  not  do  it  *till  he  f^w  that  cafe, 
and  that  he  had  no  great  reverence  for  that  rule,  but  if  it  be  a  rule, 
he  muft  purfue  it.  Sel.  Chan.  Cafes  in  Lid*-  King.'s  time.  41, 
Trin.  11  Geo.  Stephens  v*  Craven, 

19.  A  bond  for  performance  of  articles^  though  cancelled^  was 
made  an  exhibit,  and  flowed  as  evidence  to  prove  the  execudoq 
of  the  articles,  the  limitation  being  inferted  and  recited  in  the 
condition  pf  the  bond,  flill.  12  Geo.  x.  G«  E^u.  R.  183.  Anan« 

(D)  What  may  be  read.    By  whom, 

|.  Wf  HERE  there  are  ^rofs  caufesy  depofttions  in  either  caufe 
^^  may  be  ufed  in  both,  and  was  fo  ordered,  which  order  was 
after  publication  in  the  firft  caufe,  wherein  the  proof  was  made,  but 
before  publication  in  the  fecond  caufe.  Vid.  Mich.  26  Car.  2« 
1  Chan.  Cafes  236.  Norcliff  v,  Worfley. 

2.  An  executor  may  be  admitted  to  prove  the  nvnefti^n  tf  n 
legacy^  though  he  has  proved  the  will,  r  or  he  only  fwears,  that  be 
believes  it  to  be  the  laft  will,  and  he  might  not  then  know  of  the 

^revocation.   Mich,  1681.  Vern.  20.  Jervois  v.  Duke, 

3.  It  is  a  cpmmon  cafe,  where  one  legatee  has  brought  his  bill 

againft  an   executor^   and  proved  ajfets\  and  afterwards  another 

kgaUt  brings  his  bill,  that  he  flioula  have  the  benefit  of  the  dep^      ^  , 

•  tims 


tUns  In  tbefurmerfuit^  though  be  was  not  party  to  it;  per  Seijeant 
PhilHps.    Mich.  i686.  Vem.  413.  in  the  cafe  of  Coke  v.  Foun- 
^in. 

4«  On  z  bill  by  jt  againfi  E.  F.  and  Gp  the  defendants  had  exa-  {.  237  J 
mined  (omt  witneiles,  ana  afterwards  a  bill  is  brought  by  £.— £• 
|>eing  now  plaintiff^  may  read  thofe  depcfuions  againfl:  A.  or  ai\y 
rf  the  defendants  in  the  firft  caufe ;  per  Ld,  Wright.     Ch^  Prec» 
^Jl.  Mich.  1704.  Barftow  v.  Palmes^ 

> 

(E)  What  may  be  read.  Deponents  Interefted^ 

|.  TTMP  ire  himfelf,  though  excepted  tOj  was  read  as  a  wit-* 

*-^  ne/s.  North  K.  Pafch.  1683.  Vern.  159.  in  cafe  of  Brown, 
V.  Brown. 

1.  A  party  plaintiffs  (though  the  other  party  plaintifF  had  aa 
order  to  examine  him  de  bene  efle)  could  not  oe  read,  but  muft 
have  been  difmifled  before  he  could  haye  become  a  witnefs ;  but 
if  the  fame  party,  being  only  a  trujlee^  had  been  made  a  defendant^ 
^d  in  his  anfwer  had  difclaimed  all  intereft  upon  oath,  he  migh( 
have  been  a  pxA  witnefs^  North,  K.  Hill.  1683.  Vern,  230, 
Phillips  V.  Duke  of  Bucks, 

3-  Depoiitions  taken  in  the  caufe  where  the  plaintiff* s  fathar 
tvas  a  fartyy  the  fuit  being  in  all  matters  the  fame j  but  the  now 
plaintiii  not  claiming  as  heir,  and  the  father  bemg  only  tenant  for 
life,  not  allowed  to  be  read,  but  only  on  the  common  order  for 
}eave  to  read  them  at  the  hearing,  faving  jujl  exceptions*  Miclu 
1686.  Vern.  413.  Coke  v.  Fountains 

4*  A  witnefs  examined  before  the  hearing,  while  fhe  was  intereft^ 
id\  but  after  the  hearing,  fhe  releafed  her  intereft,  and  was  exa- 
mined again  before  the  mafter.    Her  depofitions  were  allowed  to  he  , 
read.    Mich.  J  704,  2  Vern.  472.  Callow  v.  Mime. 

5.  One  examined  as   a  witnefs  when  difinterefied^  afterwards  Wms^ 
becomes  interejledhy  the  eftates  being  devifed  to  himi  he  is  now  J^*^ 
plaintiff*  in  a  bill  of  revivor;  the  Lord  ChanceUor  allowed  the  de- 
pofitions to  |)e  fe^.    Mich.  17 15.  2  Yenu  69^.  Gofs&al.  v, 
Tracy, 

(F)  Hearings     Where  all  the  Parties  need  not  he 

brought  to^  a  Hearing. 

I.  T  F  a  neceflarv  defendant  be  profecuted  regularly  to  afequeftratian^ 
^  the  plaintiff  may  go  on  without  him  againft  the  other  defen- 
dants ;  but  ferving  a  fubpcena  at  a  place  where  he  lodged  but  once^ 
and  that  2  years  before  fuch  fervice,  is  not  good.  Mich*  1699* 
Ch,  Prec.  99*  Barker  v.  BlackbournCf 


(G)  What 


m 


l^efr. 


(G)  What  muft  be  pleaded,  or  may  be  objcded  at 

the  Hearing. 

t*  'T*  H  E  juriJdiSiiQn  of  this  court,  if  queftioned,  muft  be  fJeaded 
-^    to,  and  It  is  too  late  to  objeA  it  at  the  bearing,  %  Verq. 
484,  Hill.  1704-  Trelawney  v.  Williams. 


^"m 


i«« 
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i^eir. 


FoLgo.   (A)  In  what  Cafes  the  Heir  may  be  charged^  wbert 

the  Ancejior  cannot  be  charged. 


The  heir 
Ihall  never 
be  bound 
by  txprejt 

but  where 


[  I.  T  F  A.  grant  for  htm  and  his  heirs  to  B.  for  years,  or,  &c- 
*  an  annuity  to  have  to  him  after  the  death  of  if.  the  grardsr^ 
though  A,  himfelf  could  never  be  charged  upon  this  grant,  inafinuch 
as  it  IS  to  be  paid  after  his  death,  yet>  inafmuch  as  he  binds  himfelf 
and  his  heirs,  his  heir  ihall  be  charged  if  he  has  aflets,  as  well  as 
is^bounJ^  where  a  man  binds  himfelf  and  his  heirs  by  obligation  to  jay  mo- 
the^e.  ^  ney  after  his  death,  P.  4  Car.  B.  Rot.  J413.  adjudged,  this  beinj; 
c<^Litu      moved  in  arreft  of  judgment  as  I  hear,  and  writ  of  error  brought 

iSrg.^^.  "^  ®'^*  upon  it.] 

379.  lAnd  per  Yelverton  J.  a  warrojUy^  which  is  fi  graaed  to  commnui  40  years  aflttrf  biods  the 
beir^  tbooSb  the  father  dies  before  tbe  commencement  of  it#  Quod  fuit  conceuiim.  iML  R* 
M5>  cites  it  as  the  cafe  of  Tewkly  v.  Clothwofker.  Het.  137.  cites  it  as  S«  CX 

Fornoman  [SU  But  if  a  qian  gnuifs  ^  annuity^  and  charges  en^f  the  beir 
may  charge  ^q  pay  it,  and  not  himfelf,  this  is  $i  void  grantt    Hob.  Rep.  ijf 

hinfelff  mtd  therefore  mufi  begin  with  himfelf.  Hob.  130,  S.  C.^-«»cited  Arg.  Show.  359*  »^ 
iaid>  if  a  roan  hind  his  heirs  to  pay  afum  oj  wutty^  it  is  void. 

But  the  law  3,  A  man  fhall  not  be  charged  as  heir  in  adion  of  debt,  ia 
altered  by    ^^'P^^  of  zfpecial occupancy.  lO  Rep.  98.  in  Seymour's  cafe. 

i^Car,  2.  e^  3«/- 12.  which  iays,  that  any  tfiate  pur  outer  vie^  if  t»  Atvifc  befJbuU  bt  chtege^  l> 
tht  btMds  of  the  hnr,  if  it  comei  to  him  by  afpccial  oetupancy^  as  ajflts  by  Jefcent, 


(B)I« 


]i>et^  £38 


(B)    In  what  Cafes  he   {hall  be  charged  without 

AJfets* 

f  I.  T  F  a  man  in  ix)rit  of  error  Ugainjl  thi  hetfy  upon  a  recovery  Br.  Aflett 
^  by  his'anceftor,  reverfe  the  judgment^  yet  the  heir  {hall  not  ^"j^^i 
be  charged  of  damages  without  aUets  in  fee  by  defcent    9  H«  ^.dte/ 
6.  49.  ]  s,  c. 

2.  A  man  bad  r^itutioHj  as  heir  by  fuit  fy  petition^  to  landj  t9 
which  the  king  was  intitled^  and  the  king  brought  writ  of  error^  and 
^t  jir/i  judgment  of  the  liTue  betvreen  the  king  and  him  upon  the 
petition  was  reverfed^  and  other  ijfue  tried  for  the  king  ad  damnum 
for  wafl  in  the  time  »f  the  father  of  thi  defendant^  and  in  his  own 
time  to  40  L  and  the  king  recovered  the  damages  a^inft  the  defen-* 
dant>  as  well  for  waft  in  the  time  of  the  father,  as  m  his  own  time, 
and  yet  the  heir  had  nothing  by  defcent  from  his  father ;  and  the 
reafon  was,  becaufeyrir/  facias  ijfued  agatn/t  him  generally  as  heir^ 
and  he  was  returned  warned^  and  made  default ;  quod  nota.  Br. 
Damages,  pi.  161.  cites  39  AflT.  iS. 

?•  The  heir  ihall  be  charged  in  writ  of  annuity  upon  grant  rf  his 

father^  if  he  had  aj/its  per  decent  in  fee  by  the  fame  anceftor ;  con^ 

tra  in  annuity  upon  prefcription ;  for  there  it  cannot  appear  if  he 

hasallets  by  the  lame  anceftor;  for  the  commencement  offuch 

annuity  does  not  appear.  Br.  Annuity,  pi.  45.  cites  F.  N.  B.  152. 

4*  yf.  tenant  for  tife^  remainder  to  B,  his  fin  in  taiL    A.  entered  f  2^0  1 
into  2^fiaiute^  and  died;  the  conufee  fucd  ^fci,  fa.  again/i  5.  the         ^^  J 
heir  or  A.  who  was  the  iffue  in  tail     The  Iheriff  returned  him  Rayni.  19. 
warned,  but  be  made  default^  and  thereupon  the  plaintiff  had  execu--  S.  ^.— Ler. 
^'^n  without  any  plea  pleaded  by  the  heir.     Windham  J.  thought  J'l  a^*  • 
at  firft  that  this  return  fhould  not  bind  the  heir,  the  conufance  being  at  fira  ag 
by  A.  who  was  only  tenant  for  life,  and  fo  the  lands  in  the  hands  if  B.  had 
of  B.  never  affedled,  and  that  fuch  return  in  this  cafe  was  all  one  i!!^*'?*"** 
as  to  B.  as  if  it  had  been  againft  a  ftran^er.     But  Twifden  an- 
fwered,  that  had  A.  been  *  tenant  in  tail  it  had  been  afl  one,  as  •2Sid.  j^ 
had  been  often  adjudged.     And  afterwards  it  was  adjudged  per  and  1% 
tot  Cur.  that  B.  was  bound  by  this  execution;  and  they  agreed  G*^»w»ir 
diat  he^tfj  n9  remedy  hy  eieSment,  Aud.  Quer.  or  any  other  way,  Jbattftw 
but  againft  the  JhertJT^  tf  toe  made  a  falfe  return  of  the  fcirc  feci*  judg- 
Sid.  54.  Mich,  i  X  Car.  2.  B.  R.  Day  v.  Guildford.  »««« »- 

*  .     ;       u    w-  .i.      .      u  ,  gainfttUe 

viceftor  as  tenant  in  fee^  the  heir  cannot  come  and  fay  tlxat  he  was  only  tenant  in  tall*    Mich* 

1657.  B.  H.  , 

5.  In  debt  againft  the  heir  upon  the  bond  of  the  anceftor,  the 
jheriff returns  that  the  defendant  has  lands  by  defcenty  which  are 
reat^  of  his  own  purchafe.  Nordi  Gh.  J.  faid,  that  if  the  iheriffs 
return  cannot  be  travened,  the  heir  (hall  be  relieved  in  an  ejeGmfnt* 
TriB.  isj  Car.  a.  C.  B«  i  Mod.  253.  Anoa* 


(B.  2)  Heir 


(B.  2)  Heir.     Charged  in  what  Cafis  and  how. 

Ir.Dcbt,  !•  T  jPON  damages  recovered  againft  the  father  in  m  real  d&mj 
pks36.  ^   the  heir  fhall  not  be  charged,  nor  procefe  made  againft  ^ 

s^cl.*'^  him,  till  the  executor  %  are  returned  nihily  and  tH^n  the  heir  floQ  be 
the  heir  charged ;  for  the  land  of  the  father  is  charged  by  the  jud^ent^  as 
fiiail  not  be  'tis  bv  ftatute  merchant,  recognizance^  or  the  liice  i  per  Cur. 
Seltc^of  ^^-  ^^S^»  P'-  51- cites  7  H.  4-  31. 

his  anccftor  but  in  default  of  chattels.  ■  Br«  ExectRors,  pK  124.  cites  S.  C— — Br.  Execntkwi> 
pi.  28.  cites  S,  C.  And  A  fee  that  the  heir  by  affcts  (hall  be  cbatj(d  utxm  rccvuery  af^taft  hii 
anceftor,  and  yet  In  a  bend  he  fhall  not  be  charged,  unlcfs  ht  binds  bimfdfand  hii  heirs  ex^j'lffcontn 
of  cxecutoi-s,  as  appears  elfewhere  But  by  Vavifor  contra^  abfentibus  Brian  and  Fiaeux. 

■     m       Br.  Detti  pU  237.  cites  10  H.  7.  5. 

2.  Heir  cannot  be  charged  hy  ail  of  his  anceftor  without  proja  to  ht 
taken  by  it.  Per  Fairfax*  Br.  Prefcription,  pL  78.  cites  %\ 
E.  4.  38. 

'%•  At  common  law  there  was  no  remedy  againft  the  heir  upon 

judgment  againft  the  fether;   per  Jones  J7  3  Bulf.  320.— And 

from  the  i3  £.  2.  till  7  H«  4.  the  law  did  run  for  current,  that  die 

heir  was  not  chargeable  in  debt^  if  the  executor  had  ailets.    And 

the  reafon  why  he  was  then  held  to  be  charged,  was,  becanfe  it 

was  his   own  debt,  and  he  is  charged  as  debtor,  and  the  writ 

againft  him  is  in  the  debet  and  the  detihet.    Per  Doderidge  J. 

Ibid.  321. 

Tbe  ance-        4.  In  cafe  of  a  recognizance  there  are  no  words  to  chai]|e  the 

ftor  boraid    he{j.^  being  only  vult  &  concedit  quod  executiofiat  de  terris  {J  tene* 

hcSs'^exe-*  f^^^^^i  2nd  in  fuch  cafe  he  is  not  charged  as  a  debtor,  but  as 

cuton»  &c.   tertenant,  but  yet  not  meerly  as  tertenant,  and  the  rather  becaufe 

in  a  bond      he  comes  in  as  privy  in  blood;  and  in  cafe  of  a  judgment  againft 

mcm^of       ^^  anceftor,  the  tertenant  may  fay,  that  the  heir  ham  land  by  dc- 

xoo/.  and  it  fcent ;  the  heir  comes  in  as  privy  to  the  firfi  judgmenty  and  if  he 

not  being     hath  land  by  defcent  he  is  to  be  charged  before  the  tertenants,  and 

paiJ^a/Wi^-  he  ftuU  not  have  contribution^  but  againft  the  other  heirs  \  but  the 

agmnjitbc     l^nd  Only  ^hich  deicends  is  lubjcdt  to  the  judgment  againft  the  an* 

amefir.        ceftor;  pcr  Doderidge  J.     3  Bulf.  321.   in  cafe  of  Boycr  v. 

heir  is  not  privy  to  the  judgment,  nor  made  fo  by  an  extent,  and  the.  extern  is  mjy  mpom  himmla  uwue^ 
tnd  •  fo  cannot  have  a  wnt  of  error  till  after  execution.  Sty.  38,  39.  Trin.  aj  Car.  B.  R.  White 
V.  Thomas.  But  where  debt  ii  brought  again/i  thg  heiTy  he  is  cliarged  not  as  tertenant,  bat  11 
debtor  $  it>r  he  is  bound  in  the  bond ;  per  Duderidge  J.  3  BulL  321.  ia  citf^cof  Boyer.T*  Rivet. 
S.  P.  Ibid.  322.  pcr  Crew  Ch.  J.  5 

L^T^J  5,  In  cafe  of  a  warranty  if  one  be  vouched  as  heir  within *ag^ 
he  {hall  not  be  charged  further  than  for  the  land  he  has  by  &• 
fcent ;  and  if  he  enters  into  the  warranty  with  a  proteJiatioHy  dut  he 
hath  riens  per  defcenty  and  this  he  found  againft  himj  that  hehadi 
land  by  defcent,  he  (hall  recover  of  this  only  in  yalue»  and  of  no 
other.  Per  Doderidge  J.  3  Bulf.  321.  in  cafe  of  B<qfer  t. 
Rivet. 

6.  Debt  was  brought  againft  one  as  heityfor  efcape  of  a  prifnuf 
fuffered  by  his  father^  of  one  in  cuftody  if^  a  condemnation}  but 

tbt 


l^tir. 


$^^ 


the  court  held  that  it  did  not  lit  ii)ithout  e^icialty  charging  the  heir 
iytxprefs  words^  and  no  law  nor  ftatut^  charges  the  heir  for  the 
tmrt  or  trefpafs  of  his  father.  D«  271.  pi.  25.  Anon. 
.  7.  Nor  does  fuch  afti«n  lie  againft  the  heir,  tljough  the  anceftor 
ivas  condemned  in  debt  upon  obligation  in  his  life,  and  died  before  exe^ 
cutioHy  but  the  land  which  he  had  fhall  be  extended  by  elegity  up&n 
a  fcire  facias  brought  againft  him  as  tertenant  of  the  land  liable  to 
the  execution.     D.  271.  a.  pi.  25.  Hill.  10  Eliz.  Anon. 

S.  If  an  heir  who  has  nothing  by  defcent  promifes  to  pay  a  debt j  an  4  Le.6.  ^ 
a£liQn  on  the  cafe  will  not  lie  againft  him  upon  fucb  promife.  23-  S-  R« 
3  Le.  67.  H.  19  Elizl  B.  R.  Hodgfon  v.  Maynard.  ^^  ^^ 

Eliz.  B.  R.<-«»A  promife  by  the  heir  to  pay  a  debt,  if  the  plaintiff  will  forbear  his  fait  for  a  time, 
.is  no  confiderarion  ;  becaufe  the  heir  is  not  llabU  to  any  dtbt  without  ffecialty.    Mich.  2  Ja.  B.  Il« 
Ydv.  56.  in  cafe  of  Fi(h  v.  Richard fon. 

But  where  the  father  uas  imlebted  to  J.  S.  and  made  a  frauAulmie  deed  of  ^ift  of  his  floods  to  hft 
f^n;  and  Xb/tfoHf  upom  dfctMrft  cf  the frttmduknt  deed^  ptotmftd  J.  S.  that}  upon  cmjideration  be  'xxx^ld  de* 
iver  yp  the  bondxo  hin)|  and  muk'  him  an  actpiittance  and  difcharge  of  the  debt^  be  would  pay  biuu 
J.S.  broagbt  an  a^ion;  and  though  it  was  objcdted  in  arreH  of  judgment,  that  it  did  not  appear 
that  the  fon  was  liable,  either  as  heir  or  executor,  or  adminillrator,  or  executor  de  fon  tort,  and 
{0  the  delivery  of  Che  bond  and  the  making  the  acituittance  no  good  confidemtion ;  yet  it  was  re- 
folved  to  be  good,  and  that  it  fhould  be  inttndid  that  he  was  Hable^  or  at  leaft  that  the  acftittance  wut 
nude  to  the  party  who  was  UMe ;  for  he  promifed  to  difcharge  the  debt,  and  tliat  (hall  be  intended  to 
1>e  to  the  party  who  was  liable  to  the  payment,  or  ocherwife  it  would  be  no  difcharge.  i  Sid« 
.31.  pL  9.UilL  la  &  13  Car.  2.  Anon« 

9.  3W.bf  M,  cap.  14.  f  5.  Enafts  &at  where  any  heif  at 
law  fhall  be  liable  to  pay  the  debt  of  his  anceftor^  in  regard  of  any 
lands  or  tenements  defcending  to  hinij  and  fhall  alien  the  fame  before 
any  a^on  brought;  fuch  heir  at  law  fhaU  be  anfwerahle  for  fucb 
debt  J  in  an  a^ton  of  aebt^  to  the  value  of  the  land  by  him  aliened  \  in 
which  cafes  all  creators  fhall  be  preferred^  as  in  anions  againfi  exe^- 
enters 'f  and  fuch  execution  fhall  be  taken  out  upon  any  judgment  ob^ 
tained  againft  fucb  beiry  to  the  value  of  the  land^  as  if  the  fame  were 
bis  mm  debtyjaving  that  the  landsj  bona  fide  aliened  before  the  a£lion 
breugbty  fhaU  fsot  be  liable^ 

10.  Where  it  is  faid  that  a  decree  is  equal  to  a  judgment,  or  to 
be  paid  next  thereto,  this  muft  be  intended  only  out  of  the  perfonal 
eftate;  for  a  decree  for  a  debt  does  not  bind  the  real  eftate,  but  a£ts 
only  in  perfonam  not  in  rem  j  and  the  remedy  upon  a  decree  to  affedl 
the  land,  is  only  a  contempt,  whereupon  the  party  proceeds  to  a 
fi^eftration,  and  if  the  defendant  die,  the  real  eftate  will  not  be 
afleded  in  the  heir's  hands.  2  Wms's  Rep.  (621.)  Trin.  1721'. 
by  the  mafter  of  the  Rolls.     Bligh  v.  Lord  Darnley. 

11.  Mortgagor  died^  and  after  his  deaths  part  of  his  eftate  was  But  when 
fettled  by  a  private  aSf  of  parfiamenty  in  truftees  as  a  fund  to  pay  all  no  f«nd 
bis  debts.    Afterwards  his  heir  difpcfed  of  the  fund.     By  this  he  was  "^^^^^^  *• 
anfwerahle  for  the  debts,  and  therefore  his  perfonal  eftate  liable  to  payment  oC 
his  father's  debts.    Cited  per  Cur.  2  Wms's  Rep.  596.  Hill.'  173 1.  Jebts,  as 
as  Sir  John  Napier's  cafe.  Ta^orli^fe 

niidea  raortga^  by 'virtue  of  a  power,  and  upon  an  affignment  thereof,  his  heir,  being  the  next 
|&  remainder  in,*  tail,  covenanted  to  paj  the  money,  and  the  father  died,  and  then  the  fon  died ;  ho 
n  the  next  remafnder  fhall  not  charge  the  fon't  perfonal  eftate  with  payment,  in  eafe  of  the  real, 
^ccaafe  the  laod  was  the  original  debtor,  and  muft  continue  fo,  there  being  nothing  fubftituted  ia 
its  pbcci  as  ia  Sir  John  Itapxiu'i  cafe  (here  was.    a  Wms*s  Rep.  596.  Hill.  1731.  Evelyn 

12.  By 


t4t  t^tit. 

Botthe  r©i.  J2.  iy  marriage  articles  400  /.  was  U  he  vefted  in  A.  and  B.  iH 
Mo'noticeor  ^H/^^  *^^  neither  of  them  to  he  anfwerable  for  the  other  j  B*  recmti 
klie  lord  the  whole j  and  gave  a  receipt  for  it^  and  by  writing  under  his  hand  and 
thancel-  feal  declared  that  A,  had  received  none  rf  it,  B.  dies  inteftate 
Bionaa  to  ^*o**^  ^^^^  placing  out  the  400  A  The  matter  of  the  rolls  dc- 
thepoiat,  creed  this  a  fpecialty-debt,  but  to  affed  the  executor  only,  and 
whether  not  the  hcir,  he  not  being  bound,  nor  the  declaration  under  hand 
'JL  to  be  ^^^  ^^^  extending  to  him :  this  cafe  came  on  afterwards  before  fl» 
found  bf  lord  chancellor,  who  faid,  that  this  without  doubt  ought  to  be 
thisfpeci-  confidercd  as  a  debt  by  fpecialty,  and  fo  affirmed  the  decree* 
^^^tJ""  Cafes  in  Chanc.  in  Lord  Talbot's  time,  109,  no.  Trin.  1735* 
perfea*       vjifiord  v.  Manley. 

^^^T^'  (C)  In  what  Cafes  the  "Judgment  (ball  be  General 
(F)pi.i6[        or   Special  of  Land  defcendcd.      \by  Reafon  of 
falfe  Pleadings  Gfc;] 


by  defcent  j  neither  his  body  nor  any  of  his  goods,  nor  any 
of  his  other  lands  fhall  be  chargeable  to  the  debt,  but  only  this 
land  which  he  has  by  defcent.     For  the  judgment  ihall  be  to  re- 
cover the  debt  to  be  levied  of  the  lands  defcended.    21  £.  3.  lOu 
40  £.  3.   15.  D.  3.  and  4  Ma.  149.   80.  23  £1.  373.  14.  OU 
book  of  entries  172.    Debt  in  heir.    D.  23  £1.  373.  14.  3 
So»  though        [2*  In  an  aSion  of  debt  againft  an  heir,  if  the  defendiant //rAfr 
the  debt  be  riens  per  defcenty  and  this  is  found  againjl  him^  the  judgment  fliall 
^*^^**  d     ^^  general,  viz.  to  recover  the  debt,  and  not  fpecisd,  to  be  levied 
^landde-  of  ^^  I^^ds  defcended  for  his  falfe  plea^     D.  3.  and  4.  Ma.  I49^ 
fcended  of    80.  18  £Iiz.  344.  I.  21  £•  3.  9.  b.  10.  Adjudged  3  Ma.    Brodi; 
J^*^/-^ ,       Affets  per  Difcent  3.] 

fmAlI  value,  r  .j  j 

and  though  in  fuch  cafe  it  was  held  34  H.  6.  21.  that  nothing  (houM  be  put  in  exocstion  but  tbK 
land  defcended,  yet  it  was  adjudged  contrary.     3  M.  1.  Br.  Aflets  per  Defcent,  pi.  5.-  Sc» 

Ibid.  pi.  13.  cites  40  E.  3.  19.  and  pi.  15.  cites  21  £.3*  9.  that  it  is  the  fame  in  formdtJi* 

If  a  debt  he  raovacd  afain/l  the  anceftory  who  dies,  and  ihe  plaintiff  fues/ri'-«/i2<^iVcs  upon  the  judg- 
ment againfl  the  heir^  who  pleads  riens  per  defcent,  and  it  is  found  ihoi  he  haatvM  oatii  jeff 
judgment  (hall  he  given  hut  only  fnr  the  land  which  he  has  by  defcent;  for  he  is  cbargtd as  tent* 
nantondnot  m  heir,  .Poph.  153.  Bowyer  v.  Rivet.— 3  Bulf.  317.  S.  C.  i  ^ut  whete  it<t 
is  brought  againjl  the  heir,  he  is  charged  as  debtor  and  not  as  tertenant  \  for  he  is  bound  in  the  bead  i  pet 
Doderidge  J.  3  Bulf.  ^21.  in  S.  C. 

In  debt  on  bond  againft  B.  as  heir  of  A.— .B>  pleaded  riens  per  defcent  in  feeJimpUi  plaintiir  rv 
plied  that  he  had  by  defcent  in  fee  divers  lands  in  fuch  a  county.  The  jury  f(Mnd  that  be  had£» 
vers  lands  in  fee  by  defcent ;  whereupon  a  general  judgment  was  given  againft  B.  It  was  inovc4  that 
the  judgment  was  erroneous ;  for  that  the  plea  and  verdi^  were  uncertainy  by  not  fhewing  what 
lands.  But  curia  contra,  and  diftinguiibed  this  from  the  cafe  of  fuch  finding  in  the  cafe  of  aa 
exetutor  defendant  not  (hewing  the  value  of  the  afTets  found,  according  to  the  40  £.  3*  15* 
For  there  he  ought  to  recover  according  to  the  aflfets  found,  but  here  judgment  general  (hall  bit 
given  for  his  falfe  plea,  and  fo  the  quantity  of  the  affets  is  not  material.  Roll.  R.  S34.  Mich,  tf 
Jac.  B.  R.  Eveti  v.  Sutcliffe.  Ut^on  a  motion  for  a  new  trial,  Twifden  faid»  that  in  lua 

pra^licei  where  the  heir  pleaded  fuch  plea  to  an  a^on  of  debt  upon  a  hood  of  his  anceftor,  an4 
the  plaintiff  knew  that  (he  defendant  bad  levied  afincy  and  it  v/as  produced  at  the  trial ;  but  becaaf* 
they  bad  not  a  deed  to  lead  to  the  ufeSy  it  was  urged  that  the  ufe  was  to  the  conufor  and  his  heirs,  an4 
fo  the  heir  in  by  defcent,  upon  which  there  was  a  verUidk  againft  him,  and  it  being  a  ju(t  and  da^ 
'  4cbt|  they  ooold  Dcver  after  get  a  new  trial.    Mich*  2Z  Car*  i«  1^69.  B*  R.  1  Mgd.  a.  pU  9* 


{3.  In  an  adion  of  debt  againft  an  fieir,  if  the  defendant  cc«- 
frffesthe  aiihn^  but  dees  not  Jhew  the  certainty  of  the  ajfets  which  he 
♦  has,  the  judgment  ihall  be  general  againft  him  to  recover  the  debt ; 
because  the  adUon  is  in  the  debet,  and  it  ihall  be  prefumed  that  h^ 
has  aflcts.  D.  18  £L  344.  i.  PL  C.  440*  Contra  D.  3  and  4 
Ma.  149.  So.  two  precedents  to  thccontrary.] 

[4.  J^,  if  judgment  be  given  againft  an  heir  bv  non  fum  infor^  Poph.  154. 
matui^  the  judgment  (hall  be  general  for  the  caufc  aforefaid.     D.  Contra  ia 

18  Eiiz,  344. 1.  PL  c.  440.]  ^t;^v. 

Rivcc..-^-3  Bulf.  32o.T>er  Jones  J.  contra  ia  S.  C.  Upon  fuch  plea  Ws  body  fhall  aot  be 

in  execution  ;   for  it  is  not  hU  debr,  chough  the  writ  H*  in  the  debet  and  detiuet,  for  there  is  U9 
fiCher  form.    D.  Si.  pi.  6a.  marg.  cites  Mr.  Mafon's  &:;poits.  41  Eliz. 

[5.  So^  if  judgment  be  given  againft  an  heir  hy  nihil  duit,  the   -  _*_  — ^ 
judgment  (hall  be  general  for  the  caufe  aforefaid*     D.  5  El.  225.  «Fol.7r. 
S.  34.  Trewiniard's  cafe,    Com.   440.  Davis   v.   Pepis.      Dy.  *_     ^       * 
18  tliz.  344.  S.  !•  ♦  Hcnningham's  cafe.     Contra  D.  6  &  7  E,6.  d.  341.  pL 
*i.  S.  62.  P.    II  Car,  B.  R.  Sanderfon  v,  Afliurft.      Dubitatur  i—And 
by  the  court,  and  divided  among  themfelves.  j  *    ^^f^"!* 

warded  by  cap,  adf.alsf.tatndum^  error  was  affigned  tr.m  in  redditione  iudicib  qutm  in  redditione 
«xecutionit,  ami  look  a  ditference,  that  where  the  lieir  pleads  VifAlftpUa^  there  his  body  and  all  hi« 
lands  are  liable  as  if  for  his  own  debt.  But  if  he  be  condemned  by  Affuuh  or  achtowUtives  ibt  aSio/ip 
that  the  execution  ihall  be  only  of  the  lands  defccndcd,  fed  nan  allocatur ;  for  by  not  (hewing  how 
much  he  hjth  by  defcent,  he  lofes  the  benefit  which  the  law  gives  him,  and  affets  (hall  be  i<v 
tended,  and  judgment  affirmed  nifi ;  per  Gawdy  and  Clench  J.  Popham  and  Fcnncr  bcinjj  ab* 
fciit.    Cfo.  E.  69^.  Barker  v»  Bourn.— Mo.  522.  Hill.  41  tliz.  S.  G- 

« 

[6.  If  the  frofts  defcended  from  the  death  Bf  the  ancejior  to  the  day 
tftbe  writ  amount  to  fufficient  to  fatisfy^  and  the  plaintiff  will  (hew 
this  to  the  court  in  an  adion  of  debt  againft  an  heir,  and  the  de- 
fendant cannot  deny  it,  the  plaintiff  (hall  have  a  general  judgment 
and  execution  prefently,     D*  18  £1.  344.  I.  ] 

[7.  In  a  writ  o(  annuity ^  if  the  plaintiff  counts  for  arrearages^  *•  c.citeA 

&c.  againft  an  heir  upon  a  grant  of  his  anceftor,  if  the  defendant  jnclfcof 

pleads  non  eJlfaSium  of  his  ancejior^  and  this  is  found  againft  him.  Brandling 

he  may  have  ^.fpecial  judgment  for  the  damages  and  arrearages  of  v.  Milbank. 

the  land  defcended,  and  this  is  no  error.     For  this  is  in  cafe  of    ^^1^^ 

annuity^  which  is  always  executory  aftei-tvards  for  arrearages,  which  court- held 

(hall  afterwards  incur,  and  this  is  at  the  eleSion  of  the  plaintiff  at  tiiatthede- 

the  leaft ;  for  by  this  heftMllhave  *  all  the  land  defcended  in  execution^  3^?be 

whereas  upon  a  general  judgment  he  (hall  have  only  the  moiety  of  hisfaiher'» 

all  his  land  in  execution,  and  alfo  this  is  for  the  advantage  of  the  was«jf  4 

heir,  and  therefore  cannot  be  afligned  for  error,     Mich.  &  HilL  -^,;^^{'^^, 

II  Car.  B.  R.  per  Curiam  in  a  writ  of  crror^   Fianke  v.  Stukeley.  «jf«a»a«iff. 

■ — -Intratur  Hill.  10  Car.  Rot.  QQO.l  But  though 

^^    ^  \x  (bould  be 

faKe,  yet  being  charged  in  refpefl  of  his  anceftor's  ilepd,  the  land  of  his  anceftor  only  (hall  be 
tikenin  execution  :  for  ihn:  is  the  cairfe  of  the  charge.  Cro.  C  43^.  l£ll.  11  Cat.  B.  R.^Ceeini 
W  bcS.C.  by  ths  na-B2  of)  Clothworthy  v.  CU)thworthy. 

r"8.  In  an  afBonrf  debt  againft  an  heir,  if  he  pleads  riens  per  Sti.a8> 
^{^'/nf,  and  this  is  found  for  the  plaintiff,  \f  z  judgment  be  given 
upon  it,  that  the  plaintiff  recfnjer  the  debt^  damages  and  cofts  of  the 
kni  dtjcended^  ii  quia  aefoitur,  what  land  is  ddbendcd,  a  writ  is 

Vot.  XIV.  U  awarded 


242  IDeit* 

7  Mod.  44.  awarded  to  inquire  what  land  defcended^  this  judgment  is  crrwie* 
ch.  J.^in  ®^^  >  ^*^^  ^y  ^^  J*^  ^^  judgment  ought  to  be  general,  ivfaidf 
deiiverins  cannot  be  zXXffTtA  Without  the  ailent  of  the  {daintiff,  and  here  n$ 
the  opinion  ajfint  appears  in  this  cafe.      Tr.  1651.     Ad}u(%ed  per  Curiam 

ki^tbTc^fe  *  *^  ^  ^^*^  ^f  ^"^^^  ^P^"  ^  judgment  in  B.  and  it  was  rcvcrfcd 
of  Smith  T.  accordingly.     Allen  v,  Holdon.— Intratur  Paich.  1650.  Rot. 

AngclL  5+7.] 

^"^'ft'h*'        [9-  So  in  a£Hon  of  debt  againft  an  heir,  if  he  pleads  riens  per 

who  h2&Zlr  defcenty  and  this  is  found. by  a  jury  againft  him,  and  further  foundy 

virjJoH  in  fee  that  he  has  fuch  certain  land  by  delcent,  and  thereupon  judgment 

itpw  eflate  \^  •  given,  that  the  piaintijf  recover  his  debty  damages  andcoftsrfthe 

pleaJ  rivU?^  iiwrf  defcended\  this  is  an   erroneous  judgment,  becaufe  it  is  not 

by  Sftent  general  according  to  the  law,  the  whtcn  cannot  be  altered  without 

generally,  the  affent  of  the  plaintifF:  ^fo  it  feems  that  the  jury^  upon  this . 

Icellow^vJ  J^'»  cannot  inquire  what  was  the  ajfets.     Pafch.  1652.  Adjudged 

Rowden.  m  writ  of  error  upon  fuch  judgment  in  B.  and  the  judgment  re- 

Caith.  verfed  accordingly.     Snelgrave  v.  Bofvill.— Intratur  M.  1651. 

yps.c.  Rot.200.] 

1^43  J  10.  In  formedon,  the  Unznt  pleaded  a  deed  and  a^ets  defcendedj 
and  the  demandant  pleaded  riens  per  defcenty  and  'twas  found  that 
the  demandant  had  land  by  defcent  \  the  denundant  (hall  be  barred 
of  all  by  his  falfe  plea^  though  the  land  defcended  be  not  of  fheJuH 
value  of  the  land  in  demand  \  per  Wilby,  Hill,  and  Shard.  Quaere 
inde.     Br.  Barre,  pi.  19.  zx  £.  3.  9. 

11.  If  the  heir  be  condemned  in  any  plea  whatfoeveryor  by  iefaviky 
or  without  plea  by  any  way  whatfoevevy  it  is  the  practice,  dut  the 
plaintiff  have 'execution  of  the  body^  of  the  heir  or  of  his  goods,  or 
elegit  of  all  his  lands  whatfoever,  unlefs  he  confejfes  the  dehty  and 
Jhiws  the  certainty  of  the  land  defcended.  PL  C.  440.  b.  by  the  re* 
j)orter,  in  cafe  of  Davye  v.  Pepys, 

12.  It  feems  that  there  is  a  diverfity  between  the  cafe  of  an 
executor  and  that  of  on  heir  i  for  if  executor  in  debt  pleads  riens 
enter  mains,  or  not  the  deed  of  the  tefiator  or  the  like,  and  it  is 
found  againft  him^  nothing  {hall  be  put  in  execution  but  the  goods, 
of  the  deceafed ;  becaufe  it  is  not  the  debt  of  the  executor,  but  of 
the  teftator,  and  fo  is  charged  en  auter  droity'and  has  the  gcods  en 
auter  droit.  But  the  heir  when  he  denies  afTets,  and  it  is  found 
againft  him,  or  when  he  denies  not  aflets,  but  pleads  other  matter, 
in  which  it  is  contained  that  he  has  aflets,  the  (aid  debt  of  the  an-- 
ceftor  hecomes  the  proper  debt  of  the  heir  in  'refpe£t  of  the  ajfets  which 
he  has  in  his  own  right  i  and  fo  the  property,  which  he  has  in  his 
own  right  of  .the  land,  makes  the  debt  his  proper  debt,  and  for  that 
reafon  the  writ  fliall  be  in  the  debet  and  detinet.    PL  C.  44a  b. 


and  heir  fimdi  be  24» 
before  without  heir  of  his'bodyy  then  the  land  to  re- 
main over  to  his  daughter.    In  debt  againft  B.  as  heir  of  A.  he 
3  U.  64.      P'^adpd  riens  per  defcent  but  the  third  part  of  the  manor  of  D. — B* 
70.  L  jc.      was  above  24.    It  was  held  by  Dyer  and  Manwood,  that  here  was 
no  eftate  tail,  but  that  the  fee  defcended  and  reniained  in  B.  uoleft 
he  had  died  under  24,  and  then  the  entail  would  have  vcficd  with 

tbtf 


^ic. 
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tiM  remainder  over.  And  therefore  a  general  judgment  (hould  be  . 
given  againft  him  as  of  his  own  debt>  and  that  an  elegit  fliould  go 
of  a  moiety  of  ail  his  lands,  and  a  capias  aifo.  But  Man  wood  con« 
ceivedy  that  if  a  general  judgment  be  given  againft  the  heir  by  de* 
fault,,  a  capias  lies  not,  though  it  lies  in  cafe  of  a  falfe  plea.  But 
Dyer  e  cootra«     %  Le.  ix.  Hill.  20  £liz.  C.  B.  Hinde  v.  Lyon. 

14   Debt  upon  a  bond  againft  the  defendant  as  brother  and  heir  $4  C.  cited 
t»  J.  S.  who  pleaded  riehs  per  defcent  from  his  f aid  brother^     It  was  by  HoltCh, 
fimd  that  J.  S.  waifeifed  in  fee  and  bad  Iffue  and  died  feifed,  and  ^^"^^'^.^ 
the  ijjiu  died  without  iffue^  whereby  the  lands  iefc ended  to  the  de^  of  Kei- 
fndant  as  heir  to  the  fon  of  his  brother.     It  was  adjudged  for  the  J-ow  v. 
defendant;  for  though  he  is  chargeable  as  heir  upon  this  bond,  yet  f^j^lftj^' 
he  is  hut  a  collateral  heir^  and  it  ought  to  b:  Jpecially  declared^  and  guiOicd  that  • 
the  iffuc  ought  to  be  joined  accordingly  5  but  upon  this  iffue  it  is  cafe  from 
found  againlt  the  plaintiff*  j  for  the  defendant  has  Jiothing.as  irnme"   t^^^j!*^. 
diate  heir  to  bis  brother^  but  by  defcent  frooi  the  fon  of  his  brother ;  ]for  that'in 
and  to  charge  him,  he  caught  to  have  declared  fpccially.     Cro^  C»  thii.^  the 
151.  HiU.  4  Car.  B.  R.  Jenks  v ^=i}^  ^r^V 

eldeft  fcm»  whereas  in  that  of  Ksllow  v.  Rowdbn',  the  eftate  of  the  nephew  was  not 
chargeable. 

15.  In  debt  againft  the  heir  upon  a  bonj,  he  confeffed^  that  he  had  f  244.  1 
a  dry  reverjion^  but  nothing  more  5  the  plaintiff'  faid,  that  he  had 

aflets  ultra,  upon  which  they  were  at  iffue^  and  afterwards  the 
plaintiff  waved  the  iffue^  and  prayed  judgment  of  the  reverfion^  quando 
accident^  whfch  was  granted  by  the  court.  Roll.  R,  57.  pi.  34. 
Trin.  12  Jac.  B.  R.  Anon. 

16.  Father  is  tenant  for  life   or  in   tail,  and  acknowledges  a  Sk?.ij4.S.C» 
ftatute  and  dies.     iSci,fac,  is  fued  againft  the  heir,  who  is  returned  r".'*^'^  '^^ 
wamedj  but  made  *  defaults,  and  fo  judgment  againft  him ;  he  is  Herbcrc'j 
without  remedy.      Lev.  41.  Trln.    13  Car.  2.   B.   R.  Day  v.-  cafe. 
CuiMford. 

17.  Debt  on  bond  againft  an  heir,  he  pleads  payment  by  his  an» 
eefiory  judgment  general  was  given  and  affirmed  per  3  J.  againft 
1.  Show.  j8.  Mich,  i  W.  &  M.  Brandling  v.  Milbank. 

18.  Set.  Fa.  againft' the  heir,  on  z  judgment  againjl  the  anceJlor\  Comb,  tfii, 
if  he  plead   a  falfe  plea  to  the  fci.  fa.  and  'tis  found  againft  him,  pej^nlT". 
the  judgment  Ihall  be  of  the  lands  defcended,  becaufe  execution  ridge  J. 
owft  be  upon   the  judgment  againft  the  anceftor.     Carth*  93,  sBulC.  311. 
Mich.  I  W.  &  M.  6.  R.  Brandling  v.  Milbank.  ^^0^^% 

.   Fitxh*  EflKotian.  ikt^ 

19.  A.  feiTed  in  fee,  obliges  himfelf  and  his  heirs  by  bond  to  pay 
10  much  money,  &c.  and  then  makes  a  leafe  for  years^  and  dies, 
whereby  the  reverfion  in  fee  defcends  to  the  heir.  Holt  Ch.  J.  m 
ddivermg  the  opinion  of  the  court  faid,  that  in  debt  againft  the 
heir,  he  could  not  plead  this  leafe  fir  years  in  bar  of  execution,  but 
iftig^t  without  danger  confifs  aJJetSy  without  taking  notice  of  the  term 
for  years.  7  Mod.  40,  41,  4a.  Trin.  i  Annae.  B.  R.  Smith  v. 
AngdL 

flOr  4nd  m  tbc  cafe  above^  the  heir  pleaded  further  a  decree  in 

U  %  Qamiry 
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Chancery  for  dower  to  his  ancejhr*s  widow  of  a  thW  part  of  tftc 
premifTes  for  her  life,  and  fo  prayed  judgment,  whether  he  as  fo» 
and  heir  ought  to  be  charged  bcfide  Ae  reverfion  of  the  tern* 
aforefaid,  (for  years)  and  of  the  diird  part,  whensof  th»  wife  was 
•iSalk.  endowed,  when  they  Jhould  f*  refpeSfively)  happen.  Holt  Ch.  J. 
355.S.  C.  iji  delivering  the  opinion  of  the  court,  held,  that  the  dower  was 
ill  pleaded,  in  not  faying,  that  it  was  by  metes  and  bounds,  nor  that 
the  Ld.  Chancellor  did  endow  her,  nor  has  he  any  thing  to  do^  as 
to  ailigning  dower,  though  in  cafe  of  lands  held  of  the  king  m 
chivalry,  he  might,  during  fuch  tenure^  have  done  it.  And  that 
the  decree  vefted  no  legal  intereft  in  her,  though  the  heir  might 
do  it  in  puriuance  of  a  decree,  and  when  he  does,  fhe  is  in  by  his 
a/fignment,  and  not  by  the  decree.  So  that,  by  its  not  being  2 
title  vefted,  he  has  ctmfejfed  ajfets^  byfettir^  firth  only  a  reverpnty 
depending  on  a  freehold,  without  Jhewing  that  there  was  any  freehold. 
And  if  the  affignment  of  dower  were  good  pro  fanto,  yet  here  arc 
two  thirds  whereof  fhe  was  not  endowed^  and  that  is  only  charged 
with  an  eftate  for  years,  and  that  is  enough  to  charge  him  widi  a 
general  judgment.     7  Mod.  40  to  44.  Smith  v.  AngelL 

21.  Andht  faid,  that  it  is  not  in  the  power  of  the  court  to  give  a 
fpecial  judgment  in  this  cafe,  if  the  plaintiff  does  not  dejire  it ;  for  it 
would  be  erroneous,  and  cited  2  Roll.  Ab.  71,  th4t  if  it  be  by  .con- 
fent,  they  may  give  a  fpjecial  judgment.  But  he  afked,  how  they 
could  do  fo  here  ?  For  if  it  be  upon  the  confcjfwn^  we  muft  allow  the 
plea  good,  viz.  that  it  is  a  reverfion  expcdtant  upon  an  eftate  for 
life,  when  it  does  appear  that  it  is  not  io.  And  for  ^sfedfe  plea 
in  bar  of  the  plaiiitifF's  execution  appearing  to  the  court,  vit. 
that  there  never  was  fuch  an  ejlate  for  life  in  being,  and  which  is  of 
the  fame  effect  as  if  a  verdict  had  found  it,  fo  the  plaintiff  had  a 
general  judgment.  7  Mod.  40  to  44.  Smith  v.  Angell. 
I  Salk.  22.  If  the  heir  confejfes  affets  by  dcfcent  in  A,  and  B.  befides  which 

355.  $•  C.  be  has  no  more,  and  iflixe  is  taken,  that  he  has  more. — If  mart 
affets  are  founds  there  (hall  be  general  judgment ;  per  Holt  Ch.  J. 
in  delivering  the  opinion  of  the  court.  7  Mod.  44.  Trin.  I  Annae> 
in  cafe  of  Smith  v.  Angel. — and  he  cited  2  Le. — ^Vid.  fupra, 
Hinde  v.  Lyon. 
r  24.  C  1  ^3*  ^^  ^"^^^  againft  heirs,  the  law  of  ^ England  imitates,  the  civil 
*■  '"•^  -*  lawj  where  an  heir,  being  fued  by  a  bond  creditor,  is  fiied  for  his 
own  debt  in  the  debet  and  detinet,  and  is,  prima  focie,  fuppofcd 
to  have  affets,  but  that  he  miy  difcharge  himfclf  by  laying,  that  at 
the  time  of  the  writ  brought,  he  had  no  affets,  or  if  he  has  aflets 
defcended,  may  ihew  thofe  affets,  of  which  the-  plaintiff  may  if  he 
pleafes  take  judgment ;  and  that  in  cafe  the  heir  had  aliened  before 
a£fion  braughty'thoxi^  at  law  there  was  no  remedy  aeainft  him,  yet 
he  was  refponfihle  in  equity  for  the  value  of  the  land  aliened;  but 
now  he  is  liable  at  law,  by  the  4  W.  &  M.  14,  per  Ld.  Mac- 
clcfficld,    Wms's  Rep.  777.  Hill.  1721.  in  cafe  of  Coleman  w 


Winch. 
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(C.  2)  fFAat  Heir,  or  who  as  Heir  rtiall  be  charge  J ^ 

and  How. 

z«   f  F  a  man,  feifed  of  lands  in  gavelkind^  binds  himfelf  and  his  ^f>  '^'i  »"^™ 

^  heirs  by  obligation,  and  dies ;  debt  (hall  be  maintainable  f^K  jn™" 
againft  all  the  three  ions ;  for  the  heir  is  not  chargeable,  unlefs  he  heir^  in  aq 
hath  lands  by  defcent,     Co.  Litt.  376.  b.  (i.)  oW.gauon, 

Undai  comuton  law,  and  land  ill  ^oftfelkindf  the  creditors  miift  fnc  all  the  heirs ;  and  to  if  one  bs  heir 
of  the  part  of  the  father,  and  another  of  the  part  of  the  mochcry  and  both  have  land  by  defcentylie 
ihail  Yavh  feveral  aflions,  and  exeiution  Jhail  ceafcy  *cill  he  can  take  it  againft  both.  Hob.  %^.  cites 
II  E.  3.  F.  Debt.  7,  and  1 1  H.  7.  12. 

2.  A«  fetfed  in  fee,  had  iflfue  two  fons^  and  bound  himfelf  and  his 
heirs  in  a  boiid,  and  died  feifed  of  afTets,  and  the  tldeft  jon  entered 
end  died  without  ij/ue,  and  the  younger  fin  entered ;  he  ihall  be 
charged  by  thefe  aflets  as  Jon  and  heir  of  his  fathery  though  there 
was  a  mediate  defcent  to  the  eldeft.  And  the  fame  law  of  grand- 
father, idJd^ex  and  fon.     D«  368.  pi.  46.  Pafch.  22  Eliz.  Anon. 

3.  So  oi grandfather  and  two  daughter Sy  who  have  'each  a  forty  if 
the  grandfadier  is  bound  for  him  and  his  heirs,  and  dies  fetfed  of 
aflets,  and  the  daughters  enter  and  die  without  making  partitiotty  the 
ions  enter  they  fliall  be  charged.  And  by  Littleton,  they  fhall  be 
in  as  one  heir,  &c.  D.  368.  pi.  46-  Anon. 

4.  All  manner  of-  heirs  fliall  be  charged  on  obligation  of  the  ^^^  i34f 
fither ;  heirs  of  the  part  of  the  fathery  and  of  the  mothery  heirs  in         *  *^** 
gavelkind^  borough   engUjhy   and   all   heirs   irnmediate  or    mediate. 

Jo.   88*  per  Jones  and  Doderidge  J.   in  .cafe    of  Bowyer   v. 
Rivit. 

5.  It  \ras  faid  by  the  court,  that  debt  lies  againft  the  heir  of  an 
heiry  upon  an  obligation  of  the  anceftor,  who  obliges  himfelf  and 
his  heirs,  unto  the  tenth  degree^  Noy.  56.  Dennye's  cafe. — And 
cited  Dyer  344.  that  debt  lies  againft  the  executor  of.  an 
heir. 

6.  By  29  Car,  2,  cap*  Vfl*  I'  *s  provided,  that  no  heiry  thai 
fliall  he  chargeable  by  reafon  of  any  ejiate  or  truji  made  affctsbykwy 
fitally  by  reafon  of  finy  plea,  confeilion  of  the  aftion,  or  fuftering 
judgment  by  nient  dedire,  or  other  mattery  be  chargeable  to  pay  the 
condemnation  out  of  his  otvn  ejlate ;  but  execution  Jhall  be  fued  of 
the  whole  efiate  fo  made  affets^  in  whofe  hands  foever  it  fljall  come 
after  the  writ  purchafedy  tn  the  fame  mannery  as  by  the  common  laWy 
tvherey  the  heir  pleading  a  tru^  pleay  judgment  is  prayed  againft  him 
thereupon^ 

7.  If  one  binds  himfelf  aad  his  heirs,  the  heir's  lands  are  charge- 
able as  he  is  tertenanty  and  not  as  heir  i  per  Holt  Ch.  J.  12  Mod. 
404-  Trin.  12  W,  3.  B,  R.  Aj>on^ 


U  J  (D)  Exccu*  • 
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(D)  Execution,  [fl^w-f^/.] 

[!•  TF  the  judgment  in  aftion  of  debt  againft  an  heir  be  gemraty 
^  upon  riens  per  defcent  pleaded,  and  iK\%  found  againlt  him,  v 
*ud^^nt  ^y  confejfton^  without  Jhewing  what  ajfets  he  had,  or  upon  nonfum 
p.  I-T.'V.  informatus  oV  nihil  dicitj  the  execution  may  be  general  alfo^  as  to 
Uot.  «;io.  have  execution  of  the  moiety  of  all  his  land,  &c.  D.  3  &  4  Ma, 
SciUccl,        J  ,Q^  80O 

praediftiTS  quercns  recuparrt  dehitum  de  tcrr.  &  tenement,  quae  fneront  pnediA*  jnie- 
cefifons    in   feou-)  fimpiici  tempore  moitis  fuz  in  manibu^  ilefcnd'  exid-nt.    But  this  was 

upon  cwf'ifP.'r, Upon  fuch  i  lea  the  plaintiff  (hall  not  have  Ca,  Sa,  inafmuch  as  it  is  not  the 

heir's  proper  debt ;  •  nor  cl  git  of  oth-r  lands,  than  of  L.nd  Af^endsd  in  fu  fm^Uj  Ac  and  fo  iho 
tt'jitjhail  be  {fecial  \\\  ttus  £ai^  \  by  the  opLoion  of  all  the  juftices  of  C.  B«  D*  81.  pL  6t«LDfoQ'< 
<a(e.— -•Oiig.  (dc), 

Carth,  145.      [2.  But  if  in  an  aftion  of  debt  brought  againft  an  heir  the  de* 

Si^cn         fendant  acknowledges  the  aSfion^  andjhews  the  certainty  of  the  ajfetf^ 

and  upon^  this  judgment  is  given  to  recover  the  dehtj  t9  be  levied^ 

the  ajfets  defcendedy  dlere  the  plaintiff  (hall  have  a  writ  of  execution 

to  Iroy  this  of  all  the  land  defcended^  and  not  to  have  a  moiety,  as 

upon  an  elegit.     D.  3  &  4  Ma.  149.  80.] 

f**^^-**^        [3.  So  it  feems  if  in  an  adion  of  debt  agjainft  an  h^  judgment 

*Fol.  72.  general  be  given  upon  riens  per  defcent  pieced,  nihil  dicitj  confef" 

^"v^  Jion  without  Jhewing  ajfets^  or  upon  nonfum  infrrmatus^  though  the 

TTpon  a        plainti£F  may  have  execution  by  an  elegit  of  the  moiety  of  all  bis 

rfflr,^^  land  *  yet  it  feems  that  he  my,  at  his  el«aiQn,/«m//J  that  be  had 

the  plaintiff  y^'f  A  t^nd  by  defcent^  and  pray  to  have  execution  of  all  thii  lamL 

may  ties  to    fof  Other wife,  if  the  plaintiff  (hall  not  have  this  cle^on,  but  is 

a^tsby dc-  P."^  *^  ^^^  ^^^^^  general,  then  he  fhall  have  but  a  moiety  in  execo- 

fcent  in       tion^  and  perad venture  the  heir  has  not  any  other  land  befides  the 

execution,    aflets.    Vide  for  this  D.  3  &  4  Ma.  I49*1 

or  an  elegit 

«f  all  his  land  ;  per  JoDes  J.  Poph.  T55.  in  ca^e  of  Bowyer  v.  Revet. 

Mr,  Girdler  faid,  that  he  had  feen  feveral  cafes  in  B.  R.  where,  nfm  p*ayer^  ibcre  w«s  afpicitt 

pK«z7ff,  and  that  he  had  the  number- rolls  of  feveral,  which  he  had  perufeJ*     And  in  fome  cafes 

ir.ich  a  fpecial  execution  may  bo  very  advantageous  1  for  then  fuch  hnlM  were  cUtrgeaUf  fnm  tk 

teft  of  the  original ;  whereas  on  a  general  one,  tliey  jnight  be  aliened  before  execution,    a  Sbow> 

174.  Anon.*— I  Mod.  253.  Anon  contra* 

Carth.  345.  Ore  E  v.  Oliver.  S.  P.  by  which  a  judgment  obtained  on  the  bond  of  the  anceftor* 
«n  the  heir's  pleading  mm  ^ //•'/ccnf  ^r<r/«r:  the  lands  in  quedion^  took  preference.of  a  judgment 
general  obtained  prior  on  a  writ  filed  after.  .    ^ 

Where  the  heir  is  to  be  charged  upon  jiulgment  kid  ag^nji  the  faiher^  in  fuch  cafe,  though  be 
plead  riftii  by  drfcactj  and  it  it  found  a^^nji  Um,  yet  no  more  (h*ll  be  given  in  execu  ipn,  bat  the 
•mwy  of  th3  lands  in  the  hands  of  the  heir,  which  were  his  father's  at  the  time  of  the  judgDMBt 
or  before ;  for  the  heir  was  eUir^d^  not  as  heir,  but  oi  tcrtnuuit^  and  no  a^ion  of  d^bt  lies  againft 
the  heir  on  judgment  againft  the  father,  but  a  Sci  Fa*  only  ;  refolved  Joi  S8.  Bow7er  v.  Rivit. 
■  3  Buif.  317  to   322«  S.  C— Poph.   X53.    S.  C>        Palmer  4x9.   Fafch.  i  Cm, 

•  And.  x8.  4-  In  debt  by  J.  S.  and  W.  R.  againft  B.  as  heir,  B.  pleaded 
pu^j.s.c.  riens  per  defcenty  and  it  vrzsfomid  in  the  county  of  SuiTex,  that  be 
HiTiirR^^  had  agits  in  the  cinque  portSy  [♦  and  fliewed  where.]  And  judgment 
Awn  Har-  was  given  of  a  moiety  of  his  lands,  as  well  thofe  bv  defcent  as  hf 
aisowv.     purchafe.    3  Le.  3.   pi.  7.   Trin.    3  &  4  P.  &  M.  Hecks  v. 

1  IKK  EL,  rp-  1 

and  Civs.       urrei. 

that  judgmeaft  %aaMi  wns  givea  agaioft  the  defeodanti  asd  the  piatritffi  M7  bavtjevtrtl  r^''% 

10 


to  hiart  emcution  of  the  nKiaiis  of  the  lands  of  the  defenclan*'  gmrralhi  and  mtfpctiaVyf  as  nf  lands  d:* 
^ctndtd  to  brm;  whereof  the  one  writ  in  the  cinque  ports,  and  another  writ  in  common  courfe*  ia 
iht  county  where*  Sec.  But  the  plaintiffs  were  compelled  in  thie  firft  place  to  have  a  certioraii  to 
remove  the  fame  records  into  Chancery^  and  thence  hy  mittimus  to  the  conftable  of  pov^r  tp  make 
execution  of  this  judgment. 

5.  There  is  a  difference  where  the  heir  is  charged  hy  warranty  of    f  247  1 
his  father^  and  where  by  obligation ;  for  where  he  was  charged  upon 
warranty  of  his  fether,  and  he  pleaded  riens  per  dejcentj  znA  found 

againft  hin:>,  vie.  that  he  has  hy  defcenti  but  not  ajfets^  [or  fuf- 
ficient]  $  iq  this  cafe  execution  fhall  be  of  the  lands  by  defcent 
only;  but  otherwife  in  the  cafe  of  thp  obligation ;  per  Jones  and 
l)oderidge  T.  and  It  was  not  •  contradicted  oy  the  other  juftices^ 
Ja  87,  o8.  HilL  i  Car.  B.  R.  in  cafe  of  Bowyer  v.  Rivit. 

6.  In  a  warrantia  charta  againft  the  heir  he  pleaded  riens  per  So  in  Jebi 
defcent  ka     In  this  cafe  t^e  plaintiff  (ball  recover  pro  Uco  &  tstth-  ^^  t*»e 
fin.    8  Rep.  134.  In  Mary  Shipley's  cafe, '  ^^^r. 

per  difcent,  the  plaiotilf  may  have^W^^xi  immSaUiy^  anAfn.fa.  ^htm  afftit  drfunJf   ^2^^ 


(D.  2)  Execation.     Priority^     Who  fhall  have  it. 

f«  A  Brought  debt  againft  the  heir  on  a  bond  of  his  anceftor, 
^^  pending  which  action  B*  brought  debt  againft  the  fame 
heir  upon  another  obligation  of  his  anceftor.  B*  got  judgment  Jirffy 
and  then  A,  had  judgments  North  Ch.  J.  held  it  very  clear,  that  B. 
who  got  the  fiift  judgment,  ihould  be  firft  fatisfied.  For  that  the 
ya»i  was  not  bound  'till  the  judgment  given.  Trin.  29  Car.  2* 
C.  B.  I  Mod.  253.  Anon. 

1;  But  if  the  heir^  after  the  firft  adidn  brought,  had  iriiened  the 
land,  which  he  had  by  defcent,  and  B.  the  plaintiff  in  the  fecond 
adiQn  commenced,  after  fuch  alienation  had  obtained  judgment, 
and  then  A.  had  obtained  judgment  likewife,  in  fuch  cafe  A.  ihould 
))e  firft  iatisfied,  and  B.  not  at  alii  fP^  North  C^.  J.  Trin.  29  Car.  ^ 
C.  B,  I  Mod.  253.  Anon* 

m 
« 

(E)  JFifo^  at  Common  Law. 

X«  D  Y  the  common  law,  before  and  at  the  conquijfs  the  children^  tt  Mod, 

-^  both  male  and  female  mhcrited  alike,  and  t)^c'  5/?tf/^  Whether  J^J'^*^., 
real^  or  perfonal,  defcended  to  all  equally  \  per  Holt  Ch.  j.  cit^s  l^ehj.  Rep.  50. 
Eadin.  134.  Lamb.  Sax.  Laws  36.  fo*  i67«— -Inthe  reign  of  H.  i.  perHoU 
females  began  to  be  exdudedy  and  the  males  inherited  equally  the  ^^g-^c^  ^* 
f)ca£e-land.     Glanvil.  7.  cap.  3.     At  that  time  tlie  l^d  defcended 
to  toe  fathery  if  the  fon  died  without  ifliie.     IJamb.  202,  203. 
L.L.  41.  I.  €•  70.     And  yet  about  this  time,  or  in  the  time  of 
H.  2.  the  father  and  mother  began  to  be  excluded  is  to  the  ^al 
efiate,  but  not  as  to  the  perfonal.     i  Sa]k.25t.  Blackborough  v. 
Davis.  * 

2.  A.  feifed  in  fee  of  2  houfes,  had  three  brothers  B.  61  and  B. 
UA  devifed  his  houfe  in  foffeffion.  of  J,  S.  to  bis  three  brotheri^  among 
^  U  4  •"  ihem^ 


t  H7  Drtr^ 

tbiTfty  and  his  i^aji  in  B^s  toffiffion  to  B*  and  be  to  pay  $L  to  IL  Jf^ 

*;f  fl? \\h    ^^  ^"^  ^*"^  fchooling,  and  elfe  to  remain  to  the  * houfe,  provided 

nnderftood    *^^'  thi  houfei  hi  not  foUy  but  go  to  the  next  of  the  name  and  ^Icod 

of  thepiin-  that  are  males  (if  it  niay  be).     A.  dies,  living  B.  C.  and  D.  and 

cipalhcirof  then  B.  dies  without  ifluc*     C  enters  and  dies  leaving  tJJ'ue  a  Jon. 

Ili^H^brrt,  ^^^  qucftioa  was,  whether  the  fon  of  C.  or  D.  (hould  have  the 

cii.  J.       '  houfe  ?  And  upon  debate  of  this  matter,  Mounfon,  Manwood,  and 

Hob.  33.      Dyer  thought,  that  the  fon  of  C.  fliould  have  the  renudnder  to 

him  and  the  heirs  male  of  his  body,  the  remainder  to  D.  in  like 

manner,  and  the  one  to  fucceed  the  other  according  to  the  courie 

of  the   common  law.    But  Harper  e  contra.    D*  333.  pi.  29. 

Pafch.  16  Eliz.  Chapman's  cafe. 


[  248  ]  (E.  2)  Who,  in  the  Right  Line  Afcending,  or  Dc- 
see(E.3)  fccnding. 

—See  De-  ^ 

J.  TT  is  a  maxim  in  the  law  of  England,  that  an  inheritance  can^ 
*  not  lineaUy  afcend\  per  Hale  Ch.  J.  Vent.  415. 
2.  If  a  man  purchafe  land  in  fee  iimple,  and  dies  without  ifliiey 
in  the  firft  degree  the  kw  re^e£b  oSgnity  offexy  and  not  proxi^ 
mity,  and  therefore  the  remote  heir  of  the  part  of  the  &ther  fliall 
have  it  before  the  near  heir  of  the  part  of  the  mother.  But  in  any 
degree  paramount  the  Jirfty  the  law  refpeds  not,  and  therefore  the 
near  heir  by  the  granchnother,'  on  the  part  of  the  father,  fhali  have 
it  before  the  remote  heir  of  the  grandfather  on  the  part  of  the 
fiithen    Bacon's  Elements  3. 


ICGOU 


J««^«-  (E,  3)  Who,  in  the  Collateral  Line^ 


f«  *THREE  forts  of  perfons  cannot  have  heirs  in  tranfoerfaE 
*     lincay  but  in  re^a  linea,  viz.    ift,  a  baftard,  2dly,  a  per- 
fon  attainted,    3dly,  an   alien.     Arg.  Godb.  275.  in  Godfrey  v. 
Dixon's  cafe. 

2.  Children  inherit  their  anceflors  without  limit  in  the  right 
afcending  line^  and  are  not  inherited  by  them.  But  in  the  collateral 
fines  of  uncle  and  nephew,  the  uncle  as  well  inherits  the  nephew  as 
the  nephew  the  uncle.  Vaugh.  244.  in  cafe  of  Harritbn  v 
BurweU. 


s^^f«-  (E.  4)   Who,  in  Cafe  of  a  Furchafir. 


% 


Sec  (W). 
•S.C. 


I.  TF  pur  ch  a  for  has  ifliie  a  fon  and  dies,  and  the  fin  enters,  and 
.    -  ^  *^  dies  without  {ffuey  and  without  heir  rf  the  part  of  the  father  i, 

T59.  in  cafe  ^^^  ^^^^  ^^  ^^^  P^^^  ofhls  father's  mother  fhall  have  the  land  by  de- 
of  ibe  King  fcent,  but  the  heir  of  the  part  of  the  mother  of  fuch  iflue  fluiB 

not 


I^eir.  248 

not  inherit    Agreed  PI.  C.  446.  in  cafe  of  Clere  v.  Brook  aiyl  ▼  Borafton 

Cobham cites  *  12  E.  4*  14. ^PL  C.  449.  b.  anU  Adams. 

t3ufc,  though  fiKh  heir  is  of  the  blood  of  him  that  was  lafl  feifed,  yet  he  is  not  of  the  blood  to 
the  fatfier,  which  was  the  firft  purchafor>  and  if  after  the  purchafor's  death  his /on  iiocs  not  entet^ 
then  (he  heir  of  the  part  of  the  mother  ihall  not  have  itj  becaufe  he  is  not  of  the  blood  of  him 
that  was  laft  felfed.    Fin.  Law,  8  vo.  116,  117. 

2.  Son  purchafed  land  in  fee,  and  died  without  ijfue^  leaving  a  S.  c.  ad- 
mtber  and  a  grandmother  of  the  father*  s  ftde ;  the  grandmother  had  ^p."!'*^  '| 
a  brother  and  fo  had  the  mother ',  and  the  queftion  was  whether  pi.^c.  444I 
the  brother  of  the  grandmother,  or  the  brother  of  the  mother  ihould  449.  b.~ 
be  heir  to  the  fon ;  and  the  opinion  of  all  the  juftices  of  C.  B.  was  ^*^Ji*^"" 
that  the  brother  of  the  grandmother  Jhail  inherit  as  next  of  blood  to  thenfc?ft^^ 
him  of  the  part  of  the  father^  &c.  and  that  ♦  I2  E.  4.  is  accordingly;  worthy 
and  adjudged,  againft  the  opinion  of  Jeffreys,  that  the  uncle  of  the  ^^o^d,  and 
part  ot  the  mother  (hall  not  be  heir,  but  the  great  uncle,   viz.  the  [[leX^/lfiw- 
brother  of  the  grandmother ;  becaufe  in  him  is  the  more  ancient  ofthegraiuU 
and  worthy,  and  alfo  the  more  intire  blood.    D.  314.  pi.  95.  Trin.  father  of  the 
14  Eliz.  dleer  v.  Brook.  .  ^^-/{.tll 

be  prtftrrtH  to  the  hrotb$r-  of  iht  grandmotber  of  the  part  of  tbt  faiher  \  for  the  brother  of  the  grand* 
father  is  fon  to  the  great  grandfather,  and  fo  comes  of  the  worthier  race  ;  and  if  the  grandfaher 
badm  hntber  but  biiH  aftjlrr^  it  fhould  defcend  lo  the  fjftcr,  and  to  her  line,  i*^thcr  than  to  the 
brother  of  the  mother  of  the  father  of  the  purchafor,  for  the  fitter  of  the  grandfather  is  tfangh- 
tertothe  great  grandfather,  and  fo  comes  of  the  race  of  the  males,  of  which  the  purchafor  caine» 
and  {(^  of  the  race  moft  worthy,  PU  C.  445.  Refolved  in  cafe  of  Cierc  v.  Biook.— •  Br.  Dif- 
cent/pl.  38.  cites  12  £.  4.  14. 

3.  And  the  brother  of  the  grandmother  of  the  part  of  the  ^ther  [  24O  1 
fliall  be  preferred  before  the  brother  of  the  great  grandmother^  liot- 
withftanding  that  the  blood  of  the  laft'  is  derived  by  2  males^  viz. 

the  father  and  the  grandfather^  and  the  blood  of  the  former  by  one 
male  only,  as  was  objefted.  PL  C.  450.  b. — ^In  an  additional 
note,  adds  that  all  the  juftices  of  C.  B.  agreed  in  this  point.  PI. 
C.  450.  b.  441.  Clere  v.  Brook  als.  Cobham. 

4.  liz  purchafor  dies  without  ifj'ue^  and  has  no  heir  of  the  part  of 
the  fathery  the  land  Jhall  defcend  to  the  next  heir  of  the  part  of  the 
fmtherj  and  this  fhall  be  intended  to  be  the  heirs  of  the  race  of  the 
maleSy  whereof  the  mother  is  defcendedy  rather  than  to  others  i  as 
where  the  grandBither  of  the  mother,  viz.  the  father  of  the  father 
of  the  mother  of  ihe  purchafor  has  a  br  other y  and  the  grandmother  of 
the  mother  of  the  purchafor,  viz.  the  mother  of  the  father  of  the  mother 
of  the  purchafor  has  a  brother^  there  if  the  purchafor  dies  without 
iffue,  not  having  heir  of  the  part  of  his  father,  the  brother  of  the 
grandfather  of  the  mother,  viz.  the  brother  of  the  father  of  the 
rather  of  the  mother  {hall  have  the  land  by  defccnt,  and  not  the 
brother  of  the  grandmother  of  the  mother,  viz.  the  brother  of  the 
mother  of  the  father  of  the  mother  of  the  purchafor  i  for  fuch 
brother  of  the  grandfather  of  the  mother  is  of  the  worthier  race ; 
for  he  is  fon  to  the  great  grandfather  of  the  mother,  who  fhall  be 
preferred  before  the  brother  of  the  part  of  the  grandmother  of  the 
mother ;  becaufe  he  is  fon  to  the  mother's  grandfather  in  another 
race, .  viz.  in  a  rate  conjoined  to  the  race  of  the  males j  from  which 
the  purchafor's  mother  defended  by  marriage  of  the  fenUy  viz.  bf 

marri(ig4 


84^  ^elc. 

marriage  oftbi  moth<r*s  grandmother  U  the  mother^s  grandfather% 
and  therefore  the  brother  of  the  motber^s  grandfather  of  the  part  tH 
her  father  and  his  iflues  fliall  l^  heirs  to  the  purchaibr,  and  not  the 
brother  of  die  mother's  grandmother ;  noc  can  he  be  heir  to  the 
purchalbr  fo  long  as  the  purcb^for's  mother's  grandfather  of  ^c 
part  of  her  &ther  has  an  heir,  caufa  qua  fuprk  Agreed.  PI.  C. 
4^5.  b.  I^fch.  15  Elix*  C.  B.  in  cafe  otOttte  y.  Brooke. 

5.  In  thefe  cafes  no  marriage  is  to  he  regarded^  but  the  marriage 
9f  the  father  and  mother  efthepurchafir  which  preceded  the  purchafe  i 
for  no  marriage  after  will  make  any  inheritable  tp  the  hnd  fb  pur- 
chafed.   PL  C.  447.  in  cafe  of  Clere  v.  Brooke. 


I.  WT  H  E  T  H  E  R  a  m$nJ^  profejfed  may  take  as  heir  ?  a  dif. 
'     ^^    ference  was  made  by  tiie  counfel  between  a  monk  and  a 


secMcent  |E.  5)  What  P^rfofis  may  be  Heir, 

^cndi  to  a 
uum  vtho  is 

tnttrrdinto  mmik  prctfciTcd,  and  that  it  was  a  difability  at  common  law}  but 
reiigioH^md  It  was  ahfwered  by  the  other  fide,  that  if  it  was  (o  then^  it  is  not  fe 
^£ai  *  nowi  b^rcaufe  there  is  no  way  of  trials  whether  a  man  is  a  monk 
have  it.  profefled  or  not ;  for  at  cpmmoii  law  ii  was  by  the  certificate  eftbi 
€<Mtray  afttr  tijhop^  which  Cannot  be  done  now.  See  9.  Mod,  54.  Sir  Lawrence 
^M'Z\w    Anderton  v.  the  CommiiEoners  of  die  forfeited  eftates. 

litie,  pi.  s.   cites  3  H.  6.  23.  per  Maiten. 

•  is. P.  and  2.  Though  ^  yjj^^r  or  mother^  as  fuch^  cannot  inherit*  imme-^ 
^ys\*lwt  diately  after  tb&  fon ;  yet  if  the  cafe  fhould  fo  happen  that  the 
the  land  father  or  mother  were  coufin  to  fhe  fon  and^  asfuchj  his  beir^  the][ 
frail  rather  may  take  nptwithftandiiig,  and  this  does  not  hinder  them  from 
maftarof**^  taking  in  the  capacity  or  relation  of  coufin.  2  Wms's  Rep,  (613.) 
the  Roib.  (614.)  per  dialler  ot  the  Rolls,  Trin.  1731.  Eaftwood  v.  Vinkc»-7 
%  Wms's       als.  Eaftwood.  v.  Styles. 

Rep.  ooD* 

Mich.  1734.  Cowper  v.  Earl  Cowper. 

« 

L^A?eftl  (^-  ^)     ^^^-    By  Matter fubfequent. 

(^^  I.     A  N  abbot  purcbafes  to  him  and  his  heirs,  7^i  after  is  deraigned 

'^^  and  dies ;  his  heir  ihall  not  have  the  land,  for  he  bad  not 
fiich  manner  of  capacity  at  the  time  of  the  purchafe.  Br.  DifoenC^ 
pi.  62.  cites  9  H.  5.  9J '  ' 

(F)  Who  (hall  inherit  as  Heir.     Divorce. 

1.  Jp  E  NT  granted  out  of  land  at  common  law  and  borough 
^^  engR/by  i^c.  defcends  to  the  fcir  at  common  law;  for 
where  cuilom  and  common  law  meet,  fo  that'  one  or  the  oditr 
muft  have  the  preference,  the  common  law  takes  place*  Aiid.  191* 
in  cafe  of  Smith  v.  Lane. 

2.  A  man  marries  a  wife  pre-contraded ;  they  havo  ifliie  two 
fon:  I  a  divorce  is  bad ;  one  of  ibem  purcbafes  lami  and  dies  widi* 

€Ut 


eut  iflue ;  the  other  (hall  not  be  his  heir.    Arg.  Noy.  i6ft«  163.  iQ. 
fcafe  of  the  King  v.  Borafton  and  Adams* 

3.  If  two  are  divorced  for  confzn^intty^  if  they  "were  ignorcmt 
€fthe  confanguinityy  the  iffiie  fhiH  be  legitimate.  Arg.  Roll.  R. 
:ii2«  cites  18  £•  4.  29. 

j(F.  2)  Heir.     Who  in  Cafe  of  Bajlards  and  their 

Iflue. 

I.  T  F  the  iffue  ofa  baftard  purchafis  land  aod  dies  without  ifllie, 
-^  though  It  cannot  defcend  to  any  of  the  part  of  the  &ther,  yet 
it  mzy  to  heir  die  heir  of  the  part  of  the  mother ;  for  the  heirs  of  the 
part  of  the  mother  make  not  any  conveyance  by  the  baftard.  Arg. 
Noy.  159.  in  cafe  of  the  King  v«  Bora{u>n  and  Adams. 

(F.  3)  Where  he  fhall  take  by  Defcent  or  Furcbqfe.  scci>ifc«< 

I.  ^  O  T  E,  that  Sir  John  Huffey,  knight,  enfeoffed  certain  per-  Br.  N.  C. 

^^  Ans  in  fee  i$  the  ufe  of  Anne  h'u  wife  for  her  life^  and  after  ^l^'^^'^ 
to  the  ufe  of  the  heirs  males  of  his  body^  and  for  defeult  of  fuch  ilibe,  ^bt.  Li- 
to  the  ufe  of  the  heirs  males  of  the  body  of  Sir  JV.  H,  his  father^  very,  pi.  i, 
and  for  default  of  fuch  iflue  to  the  ufe  tf  his  right  heirs^  and  after  ^^'jf** 
has  iffue  W\  Huflcy^  and  then  Sir  John  was  attainted  of  treafon^  makes  a 
anno  29  H.  8.  and  put  to  execution^  and  after  Anne  died^  and  the  qusne. 
faid  /K  Huff'ey  prayed  aufter  ie  main  of  the  king^  and  by  the  king's 
attorney  he  (hall  have  it ;  for  this  name  (heirs  males  of  the  body) 
is  only  a  name  of  purchafe^  and  Sir  JVilliam  Huffey  [the  fon]  fl>all 
not  have  it  as  heir  to  Sir  Jchny  hut  as  purchajor.     Br.   Nofme, 
pL  I.  cites  37  H.  8. 

2.  When  the  heir  iakes  that,  which  his  ancejior  would  have  taken 
if  livings  he  takes  by  defcent  and  not  by  purchafe.  i  Rep.  98^ 
inShelly's  cafe. 

3.  So  it  was  where  no  right  defcended  to  the  heir  of  the  cove-  CUea  ^ 
nantee,  but  only  apoffibility  of  an  ufe  which  might  have  vefted  in  the  ^^^'  ^'r^ 
anceftor,  the  heir  was  in  by  deiccnt;  cited  in  Shelly's  Case.  p.  cite? 

I  Rep.  99.   as  Wood's  cafe*  per  Parker 

C«  10  MoJ* 
415.  in  cafe  of  Marks  v.  Marks. 

(F.  4)  Take.     Where,  In  Nature  of  a  Defcent.    [^5^1 

1.    A     Seifisd   of  the    manor  of  S.    covenanted   with    y,  N,  And  it  is 

'*^*    that  when  J.  S.  JhouU  enfeoff  A.  of  the  manor  of  D.  then  la'^^^o^^ 

A.  twuldjiandfeifed  of  the  manor  ofS,  to  the  ufe  of  J,  N.  and  his  stitltMT 

heift,  J.N.  died,  his  heir  within  age.  J.  S.  cnfeoitcd  A.  It  was  Case, tiiat 

Jieldthat  the  heir  (hould  be  adjudged  in  in  courfe  and  nature  of  a  where  the 

defcent,  and  yet  it  was  neither  right,  tide,  ufe  nor  aflion,  which  auy^thiivK 

defcended) 
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which  deicended,  but  only  a  poffibiUty  of  an  nfe,  which  could  not  be 

vcfted  hi^^  releafed  nor  difcharged ;  yet  if  the  condition  had  been  performed, 

theance.  it  might  have  Tefted  in  the  anceftor,  and  then  the  heir  (bould 

ftor,  there  have  claimed  by  defcent.    i  Rep.  99.  a.  in  Shelly's  Case,  cites 

firii^i?*'  ^  '^  ^  adjudged  3  Eliz.  in  the  court  of  wards,  Wood's  cafe. 

▼eilcd  in  the  heir  and  never  in  the  anceftor,  yet  the  heir  fhaU  be  efleemed  in  by  defcent ; 
per  Parker  C.  xoMod.  425.  cite$  Wood's  Case*  cited  r  Rep.  99.  in  Shelly's  cafe. 

m  S 

2.  jf.  made  a  feoffment  to  the  ufe  of  hin^elf  for  life^  and  after 
the  death  of  htm  and  M,  his  wife  to  the  ufe  tf  B.  (eldeft  ion  of 
A*)  for  hts  life^  and  after  the  death  of  A.  M»  and  B*  to  the  ufe  9f 
B.  and  the  heirs  males  of  his  body^  and  for  default  of  fuch  iflue,  to 
the  ufe  of  the  heirs  of  B.  B.  bad  ijfue  a  daughter j  and  then  by 
fine  and  indenture  granted  to  G.  for  500  years ;  B.  dies  ;  M.  dies, 
A.  furvivingy  upon  a  reference  out  of  chancery  to  the  Lord  Ch. 
J.  Hale,  and  after  hearing  the  arguments  of  counfel,  his  lordQiip 
was  of  opinion,  that  the  eftate  as  above  limited  to  B.  was  a  con- 
tingent remainder,  and  that  this  contingent  remainder  defcends  to 
the  heir  of  B.  and  he  fhall  have  it  in  courfe  and  nature  of  a  defcent. 
January  3,  167a.  PoUex.  55.  65.  and  65.  Weale  v.  Lower. 

*SeeDif. 

cent  (A)-  (F.  0    By  ^Cujom.     Who. 

Gavelkind  ^  J/  J  ^ 

It  is  inirti-  '•  JP  ^  -^^  ^^  ^^^  °^  ^^'  granted  out  of  gavelkind  lands  follows 
ble  among  -^  *-  the  nature  of  the  land,  and  deicends  as  the  land  does. 
^TOk  *i^    Jenk.  193,  pi,  100.  cites  26  H.  8.  5.  four  times  adjudged. 

pi.  32.  cites  26  H.  8.  3.— Mod.  9S.  S.  P.  becaufe  the  rent  is  part  of  the  profits  of  the  land, 
and  tlTuet  out  of  the  land ;  adjudged,  Mich.  25  Car.  2.  B.  R.  Randal  v.  Jenkins.  2  Lev.  87. 
S,C.  byname  of  Randal  v.  Writtle.— 3  Keb.  165.  S.C.— — S.  P.  cited  by  Twifden.  Pafcb. 
26  Car.  2.  B.  R.  as  adjudged,  that  it  is  of  the  nature  of  the  land.  Mod.  1 12.  pi.  7.— —Br.  Rentf» 
pi.  13.  cites  22  Aff.  78.  S.  P.  though  it  was  granted  fince  time  of  memory.— S.  P.  cited  by 
lord  C.  Jeffries  to  have  been  adjudged  by  Ld.  Ch.  J.  Hale  of  a  i^nt-charge  created  de  novo. 

Vera.  489.  in  cafe  of  Edwin  v.  Thomas. It  was  adjudged,  that  if  A.  feifcd  of  land  in  fih/et 

and ^ai'elkind  grants  a  rent-charge  out  of  them  to  B.  in  fee,  and  B.  dies  leaving  3  fons^  the  eldeft 
ibii  (hall  have  all  the  rent.    Noy.  1 5.  Randal  v.  Roberts. 

2.  Stallage  and  piccage  is  tnjiJent  to  the  foil.  Mo.  474.  Mich. 
39  &  40  Eliz.  in  cafe  of  Heddy  als.  Heddy  v.  Wclhoufe. 

•  And  therefore,  if  the  iing  grants  fair  or  market  with  toll  certain 
to  one  and  his  heirs,  to  be  held  within  borough  englijh  land^  and  the 
grantee  dies,  the  heir  at  common  law  (hall  have  the  fair  or  market 
dnd  the  toll,  but  the  younger  fon  fhall  have  piccage  and  ftallage 
with  the  foil  by  the  cuflom.    Ibid. 

3.  Upon  the  evidence  given  to  the  jury  as  to  a  cuftom,  whether 
tie  eldeft  fifter  only/bouU  inherit^  on  tailure  of  ifliie  male,  the  court 
infbrced  the  parties  which  maintained  the  cuftom,  to  (hewj^r^f/- 
ients  in  the  court  rolls  to  prove  the  u£ige ;  and  per  Coke  Ch.  J, 
without  fuch  proof  and  that  it  had  been  put  in  ure,  though  it  had 
been  deemed  and  reported  to  have  been  the  true  cuftom,  yet  the 

^  252  J  court  could  give  no  credit  to  the  proof  by  wiineffes.  But  in  this  cafe 
the  jury  gave  their  verdift  for  the  cuftom  which  was  proved  only 
by  witne&s,  whereas  divers  court  rolls  in  6  H.  4.  were  againft 

the 
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the  cufiom,  V12.  that  the  fiflers  flaould  inherit  as  coparceners  by 
the  common  law,  and  the  reafon  of  the  jury's  finding  for  the  cuftom 
was,  becaufe  they*  of  their  own  knowledge  knew  the  ufage  of  *Jo.  16,17- 
the  country,  and  that  in  divers  places  it  had  been  fo  ufed  in  thi  hun-m 
dnd  within  which  this  manor  is*  4Le.  24a.  Pafch.  8  Jac.  C,  B. 
RatcIiiF  v.  Chaplin. 

4.  If  the  youngeft  fon  in  horough-^nglijh  dies,  the  middle  brother 
fhall  hav«  the  land  by  the  cuftom.  Bulf.  93.  Mich,  8  Jac.  in 
cafe  of  Davis  v.  Hales. 

5.  If  a  cuftom  be  alleged  that  the  eldeji  daughter  Jhall  folely  inherit^ 
the  eldeft  fitter  fhall  not  inherit  by  force  of  that  cultom.  Ruled 
per  tot.  Cur.  Godb.  166.  Pafch.  8  Jac.  C.  B.  Raplcy  v.  Chaplin. 

6.  Stf  if  the  cuftom  be /A^/  the  eldefl  daughter y  or  eldeji  ftflery  -^ 
fhall  inherit,  the  eldefi  aunt   fhall  not   inherit   by  that   cuftom.  pt.  3^^.  s' 
Ibid.  c.  &  p. 

7.  Zo  if  the  cuftom  be  that  the  youngejl  fon  fhall  inherit,  the  Cro,J.  19S. 
*  youngeft  brother  fhall  not  inherit  by  the  cuftom;  and  Forfter  J,  Mkh.  5 
faid  that  it  was  fo  adjudged  in  one  Denton's  cafe.    Ibid.  ^^^j.®'^ 

8.  As  to  defcent  there  is  no  difference  between  a  copyhold  in  stavcns*. 
horough-englijb  and  2,  freehold  in  borough-englifli.     Cro.  C.  411. 

Trin.  II  Car.  in  cafe  of  Reeve  v.  Malfter. 

9.  A.  feifed  in  fee  of  copyhold  lands  of  the  nature  of  borough-  Jo.  361. 
cnglifli,  defcendable  to  the  youngeft  fon,  furrendered  the  fame  to  p'C.ad- 
the  ufe  of  bimfelf  and  M.  his  wife  for  lifcy  and  to  his  heirs ;  A.  s^'c.  cited 
dies  leaving  3  fons  B.  C.  and  D.   M,  enters  and  enjoys  5  D,  dies  ;  per  Holt 
per  2  juftices,  B.  fhall  take  after  the  death  of  M.  becaufe  C.  can-  9^-  J/ 
not  have  it  as  brother  and  heir  to  D.  by  the  cuftom  ;  for  the  cujlom  IJJg  the  opi- 
extends  only  to  the  youngeji  fon-^  and  not  among  brotliers  where  no  nion  of  [he 
fuch  cuftom  is  found,  and  without  a  fpccial  cuftom  found,  that  it  ^^^"^  '*"  ^*** 
fhall  defcend  to  the  youngeft  brother,  the  law  will  not  admit  it;  Clement 
for  cuftoms  arc  taken  ftridly.     Secondly  it  was  agreed  by  all  that  v.  Scuda. 
though  J3.  died  before  adnuttance^  it  is  not  material \  for  he  was  a  Mo|it  miJ 
copyholder,  and  might  have  furrendered,  or  charged,  or  leafed,  &c.  ^j  ^^^^ 
and  ifM,  had  died  living  D.  andD.  had  entered  and  died  without  ijfue^  that  as 
then  5.  fhould  have  had  the  lanfl  as  heir  to  D.     But  in  the  princi-  ^eing  mor« 
pal  csJe,  it  being  a  reverfion  expe^ant  upon  ejlate  for  lifcy  and  D.  ^^^^^*  ^^* 
nevtr  being  fiifed  of  the  land  in  poflelfion,  but  dying  in  the  life  of  ci.en5knt 
the  tenant  for  life  without  ijfue^  the  great  queftion  was,  if  C.  as  v. Scud a- 
youngeft  fon  may  claiqa  it,  or  B.  fliall  have  it  as  heir  at  common  tlJIt^f^a'"' 
law?    Bramfton  Ch.  J.  and  Berkley  J.  held  that  C.  fhould  have  medial 
It,  and  Jones  and  Croke  J.  held  that  B.  fhould  have  it.     Cro.  C.  M^^i'^^- 
410.  Trin.  II  Car.  B.R.  Reeve  v.  Malfter.  oA^ili's' 

ia  fee.  Wms's  Rep.  67,  6$.  and  ^fter  page  69^  be  fays,  that  if  Jones's  ami  Croke't  oplnioa  were  to 
pFBVtaily  it  could  not  but  occafion  uaccrtainty  and  coiil'equenily  coufufion. 

10.  A  cujlom  that  lands  fhall  defcend  always  to  the  fteirs  males j 
viz.  to  the  males  in  the  collateral  line^  excluding  fanales  in  the 
lineal^  was  held  good.  Vent  88.  Trin.  22  Car.  2.  B.R.  Sympfoa 
V.  Quinley. 

11.  A  copyhold  fhall  A^Ui^vA.sKt^ding  to  the  common  ruks  isf  The  court 
^,  unUfs  cu^om  particularly  alters  and  orders  it  othcrv^rife  \  per  ^^^"^ 

Eyre 
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Stryt^    Ey«  J.  Show.  84.  HilL  I W.  &  M.  in  cafe  of  King  r.  DSfi* 

icencfiiouM   "*"• 

be  governed  by  the  reafon  and  rules  of  the  Cominoa  law.  it  Mod.  107.  Mkb.  1706.  B.  R.  Bnma 

Wnw'sRcp.       12.  Bcrougb-englijb  lands  defcend  to  the  reprefentative  of  the 
Wm.-,»«.   Pungeft  foiL     I    Salk.  243.  HilL  2  Ann«,  B-  R.  Qement  ¥• 

Jr  hIilT  Scudamore. 6  Mod.  120.  S.  C. 

Annae^B.R.  ^    1 3*  Where  cuftom  makes  an  heir,  the  law  wAlles  all  incidents 

«•  C.  in  courfe  of  defcent    i  Salk.  243.  Clement  v.  Scudamore. 

L  253  J        14-.  So  that  if  the  father  is  diffeifedj  and  dies,  whereby  be  is 

not  feifed  at  the  time  of  bis  death,  yet  the  right  rf  entry /ball  de^ 

Jcend  to  the  youngefl  ibn^  and  if  he  dies,  then  to  his  daughter. 

Ibid. 

Eftatefw         15.  If  a  Uaje  be  made  to  H.  and  his  heirs  for  three  lives^  «/ 

STfands'  *^'  ^  *^  "^^''^  ^f  borougb-englifi ;   this  defcendable  freehold 

ArcJAi^-  ^^^  g°  ^^  *^  youngeft  fon,  though  it  is  a  ««w  ^r/^//i  gfof/ ;  for 

nfhy  fliau  Ae  cuftom  is  inherent  in  the  land ;  and  lb  it  is  of  a  rent^  for  it 

4efc«dta  iffuesout  of  the  eftate;    i  Salk.  244.  per  Holtj  m  cafe  of  Clc- 

borm^^l"  ment  V.  Scudamore. 

•nglilh ;  per  Car.  2  Vcrn.  226.  cites  it  as  adjudged  per  Hale  Ch.  J.  in  the  cafe  oT  •  ]>owdefwd!  r, 

Dowdefwell. •  The  court  held,  that  the  cuftom  run  with  the  land,  and  guided  the  defcent  tc!i 

<he  youngeft  fon,  and  to  it  was  adjudged,   a  Ur.  139.  Trin.  27  Car.  %.  B.  R.  Raster  v. 
JloudfwelL 


(G)  By  Limitation. 

TiO-De^      i.    f  i  ASS  to  A.  for  life,  remainder  to  the  next  of  his  hbod. 

ti(c,(Z.a.)        J^  A,  i^as  ifue  B.  and  C. -J?.  A^j  i^/  ^m/  diesy  then  ^. 

^//;.  C.  (hall  have  the  land  and  not  the  iifue  of  B.  for  now  C.  is 
the  next  of  blood  to  A.  and  not  the  fon  of  B,  though  B.  was  the 
eldeft  brodier;  per  Wilby.  Br.  Done,  ice.  pi.  21.  cites  30 
Aff.  47. 

2.  Lcafe  for  life  to  A*  remainder  to  the  right  heirs  ofB^  who 
has  ifllie  three  daughters  and  dies ;  the  eldefl  Ihall  have  the  remain- 
der and  not  the  other  with  her  becaufe  me  is  die  more  worthy; 
per  Wray  Ch.  J.  2  Le.  219.  Pafch;  16  Eliz,  B.  R.  in  Humphrefton's 
cafe. 

,  3.  A.  made;  a  feofBnent  in  fee  to  the  u(e  of  C  his  younger  font 
in  tally  and  after  to  the  ufe  of  the  heirs  of  the  body  of  A.  in  p^e-K 
rumprocreand.  and  at  the  time  he  had  two  fons,  B.  and  C.  alter^ 
wards  another  fon  was  bom*  C.  died  without  ifitie ;  per  Wray  J. 
The  land  (hall  go  to  the  third  fon  born  after  the  f<»fluiem;  for 
this  word  (in  pofterum)  is  a  forcible  word  to  create  a  fpedal 
inheritance,  without  that  it  had  been  a  general  tail*  3  Le*  87* 
Mich.  26  Eliz.  B.  R.  Anon. 

4*  Leafe  for  life,  remainder  to  the  next  of,  bloody  his  brother  of 
the  half  blood  fhall  have  this  remainder  before  the  uncle  or  aunt  of 
the  whole  bloody  per  Coke  Ch.  J.    Roll.  R.  114.  Hill.  12  Jac 
fi.R. 

8  5.  Dorife 


y.  Devife  to  a  third  daughter,  remainder  proximo  confanguinei 
oF  the  dcvifor,  the  eldeft  daughter  is  the  next.  Vid,  2  Roil.  R. 
156,  Pcrin  V.  Pearce. 

(G.  2)  Immediate  Heir.     /r>6^  (hall  be  deemed  ib  cci»t.-ll 
in  Law,  though  in  a  Remote  Degree.  ^  *** 

I.    A     Has  a  daughter  his  heir  apparent :  this  daughter  has  a  [on  ?  Jf  6o.\Vt« 

^»  flye  eUesin  her  Other's  life-time,  tlien  A.   is  killed;  this  17  e.  4.1. 

Jon  Jkatt  have  an  appeal  <f  the  death  of  his  grandfather  i  for  by  the  *2  H.  6. 

death  of  his  mother  in  his  grandfather's  life- time,  the  fon  is  the  im-  Jf,'Jt;^^*3, 

mediate  heir  to  him;  by  aU  the  ferjeants  in  England.    Jehk.  6.  fd.  sumf/58. 
8.  cites  15  £•  2. 

(G.  3)    fey  Limitation  who.     Where  it  is  limited  C  ^54  J 

to  the  *  Heirs  Male.  UT^''^ 

I.  A  DeviJfS  lands  to  B%  and  to  the  heirs  males  of  his  hcdy*  B*  |* ''^ 
-^^  has  iflue  a  daughter^  who  has  iffue  a  fon\  the  daughter  h*  5°"*^ 
iff^/  in  the  ^fe  of  B.  afterwards  A*  dies^  and  afterwards  B.  dies ; 
this  fon  ihall  take  by  this  devife ;  for  aldiough  he  is  not  the  fon 
but  the  grandfon  of  B.  he  is  the  heir  male  of  B.  And  I  fo  under-, 
ftand  the  principal  cafe,  that  if  the  daughter  had  furvived  B.  and 
A.  had  died  in  the  life  of  the  daughter ;  the  fon  of  the  daughter  in 
this  cafe  fhould  not  take,  for  he  is  not  heir  male  to  B.  This  fon 
cannot  be  heir  to  B.  in  his  mother's  life-time.  For  if  fo,  the  fe^ 
would  be  in  abeyance  during  the  life  of  the  mother,  which  thp  law 
will  not  fuiFer.  Teftamenta  latiflimam  interpretation^m  habere 
debent.  The  law  is  otherwife  upon  a  gift  in  tail^  the  male  in 
this  cafe  ought  to  convey  by  males,  Jenk.  8 1,  pi.  6c.  cites 
28  H.  6. 

2.  Where  land  is  given  to  a  man  and  his  feme  for  llfe^  the  r/-  Br.  N.  c. 
mainder  to  the  h^irs  males  of  the  body  of  the  man^  this  remainder  ^^^i^^^* 
cannot  be  yc&ssd  in  the  life  of  the  mans  for  it  is  not  tail  in  the  ^^' 
man^  by  reafon  of  the  eftaie  of  the  feme^  yet  if  he  has  ijfue  twofons^  . 

the  eldifi  has  ijjiee  ft  daughter  and  diesy  die  father  and  mother  diesy 
fbe  younger  fonJhaU  have  the  land  as  heir  mak^  and  yet  he  is  nofr 
heir  in  fa£l.    Br.  Nofine,  |d.  40.  cites  37  H.  8. 

3.  S^  where  land  is  given  to  W.  N.  for  life^  the  remainder  to 
y.  5*  for  lifoy  the  remainder  to  the  heirs  males  of*the  body  of  the 

ji^  IVp  N.  who  has  two  font  i  the  fidefi  has  iJfue  a  daughter 
and  die4y  and  JK  AT.  and  J.  S»  die :  the  youngeft  ton  ihall  have  the 
land  as  heir  male,  yet  he  is  not  heir  in  fa£t,  but  his  niece  is  heir 
ID  his  father  &  for  it  is  Do  matter  of  the  iirft  veiling,  nor  of  the  re* 
aiainder.    Br.  NoTme,  pi.  40.  cites  37  H.  8. 

4.  A.  feifed  of  Jands  in  fee,  having  a  ion,  a  daughter  and  a  bro^ 
dier,  divifes  the  land  to  his  fon,  and  if  he  die  without  iillie,  then 
U  tb$  right  heirs  foalfs  of  his  namt  aod  blood;  to  be  divided  part* 
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like  for  ^ver.  A.  dies.     The  fon  dies  without  iflue.     The  daagi^ 

Ur  Jhall  take  and  not  the  uncle ;  for  the  right  heir  male  in  this 

cafe  ought  to  take  by  purchafe^  and  to  be  heir  male,  and  the  uncle 

is  male,  but  not  heir.  .  Adjudged  and  affirmed  in  error.     Jenk. 

294.  pi.  41.  cites  Hob.  29.  Cownden  v.  Clerk. 

A.  had  two       5.  ^.  devifcs  his  land  to  his  right  heirs  male^  having  only  a  daugh- 

daughtci  s     ^^Y,    This  is  a  void  devife,  for  the  reafon  in  the  cafe  above ;  for 

phcw.'and     f"^^  devifee  is  a  purchafor.     But  it  is  otherv/ifc  if  the  devife  was  t§ 

ticvifed  to     B.  and  his  right  heirs  malcy  and  A.  dies,  and  then  B.  dies.   There 

hisiUigh-     the  entail  is  vefted  in  B.    Hob.  29. 

lers  2000 1.  ... 

and  gave  the  land  to  bh  nephctUf  by  the  name  of  hit  heir  mak.  Provided  if  his  daughters  troubled  the 
heir,  the  devife  of  the  2000 1.  to  be  void ;  and  adjudged  good ;  per  Cowpcr  C.  1  V«m.  735.  id 
cafe  of  Newcomen  v.  Bark.ham.-«-faid  it  was  cited  by  Ld.  Ch.J.*HaIe»  in  cafe  of  Pybos  r» 
MUford.  *  Vent.  381. 

Cited  Arg.  6.  A  term  for  years  was  afSgned  in  truft  for  bar  on  and  feme  for 

^o^Vc  ^^^^^  iivesj  and  of  the  furvivor  of  them,  to  receive  the  profits  for 

dtedArg.  fo  many  years  of  the  term  as  thev  or  the  furvivor  of  them  ihould 

Wms's  happen  to  live,  and  after  their  deaths^  to  the  heirs  of  the  body  of  the 

6  lll^'  /t'/w^,  by  the  baron.     The  plaintiffs  counfel,  to  fupport  the  remam- 

Vern.  196.  der,  would  conftrue  (heirs  of  the  body)  to  be  words  of  purchafc 

Per  com-  or  defcrlptron*  and  not  of  limitation.   But  per  Cur.    The  whole 

h'id^dT'^  intereft  of  the  term  vefted  in  tlie  wife,  and  muft  go  to  her  execu- 

ihe  heirs  tors  or  adminiftrators  J  per  Jeflferies  C,  Pafch.  i688.  2  Vern.  43. 

of  the  *  Peacock  v.  Spooner. 

body  took 

by  iv/v  of  purckiffj  .ind  as  a-perfon  well  defcribed,  and  the  limitation  of  the  term  to  thtm  goodt 

and  (Jifmiffed  the  wife's  exesutoi's  bill.  Trin.  1690.  S.  C. 

-f  NoCr,  In  this  cafe  they  cited  and  relied  on  the  cafe  of  Waimasi  v.  Seym  ax.  %  Chan.  CafeSi 
209.  Mich.  27  Car.  2.  and  B©wman  v.  Yates,  where  the  words,  heii"S  of  the  body,  were 
looked  npon  to  he  a  good  defcription  of  the  perfon  intended  to  take  on  a  fecond  marriage^ 
though  there  was  ifTue  by  1  former  wife,  and  fo  he  was  not  ftriflly  heir.    XJt  ante. 

Note,  This  decree  and  difmininn  was  affirmed  in  dom.  proc.  Bitt  contra  per  Lord  Keeper. 
Hill.  1 7 10,  where  it  was  decreetl,  that  the  heirs  of  the  body  could  not  take  as  purchafors,  ind 
fays,  if  the  legal  eftate  had  been  fo  limited,  the  mother  muft  have  taken  the  whole,  and  the  truft 
of  a  term  muft  be  governed  by  the^ame  mle.    2  Vern.  668.  Webb  v.  Webb. 

Wms's  Rep.  135.  S.  C.  Hill.  i7io»  and  his  lordfhip  faid,  that  before  tl«  cafe  of  Peacock  t. 
Spooher,  he  never  heard  it  faid,  that  the  limitations  of  a  term  in  equity,  differed  from  the  cafe 
of  a  freehold  at  common  law. 


t[2iS] 


7*  A  man  having  iflue  a  fon  by  a  former  wife,  upon  his  marriage 
with  a  fecond  wife^  by  fine  grants  1 50  /.  per  ann,  out  of  land* 
for  her  Jointure^  and  if  he  Jhould  have  heirs  maky  then  tbcfe  heirs 
male  Jhould  have  another  150/.  per  ann.  during  the  life  of  fuch 
fecond  wife,  and  after  her  deceafe,  the  heirs  male  of  his  body,  and 
his  faid  fecond  wife,  (hould  have  300].  per  ann.  &c.  He  has  a 
fonalfoby  the  fecond  wife.  The  court  thought  that  by  the  true 
meaning  of  the  marriage  agreement,  the  fon  <^  the  fecond  wife  is 
zperfon  well  defcribed  to  take  the  rent,  cited  N.  Ch.  R.  123.  a* 
decreed  20  January,  1666,  in  the  cafe  of  Seymour  v.  Foreman  and 
Yates. 

8.  J.  S.  covenanted  to  ftand  feifed  to  the  vfe  of  A.  his  eldeft  fon 

and  the  heirs  male  of  his  body  on  M,  his  wife  to  be  begotten^  and  Us 

want  of  fuch  iflue   to  the  heirs  mak  of  the  covenantor^  and  for 

want  of  fuch  ilTuc  to  bis  own  right  heirs  for  ever.    A.  has  five 

§  daughters 


I^eti^* 


255 


^ughters  but  no  Ton  living ;  refolved  that  A/s  younger  brother 
ihall  take,  and  not  the  daughters,  who  are  heirs  at  law.     2  Mod. 
'20';.  Pafch.  29  Car.  2.  C.B.  Soutchcott  and  Stowell.-— Contra 
to  Crefwold's  cafe.     And.  3.  Dy.  156.  24. 

9.  It  may  be  admitted,  that  the  words  (heir  male)  ♦without  Ch.Prec. 
more,  will  not  carry  it  in  a  defcent^  or  by  way  of  limitation^  if  he  sfc.  ty'tfit 
bemtalfo  heir.  \  But  one  may  take  as  heir  of  the  body  of  a  perfon  name  of 
dead^  though  not  heir  general:  per  Cowper  C.  2  Vern.  732.  Hill.  Brown  v. 
1716.  NewGomen  v.  Barkham.  ?!I^™* . 

difference  is  between  Iths  mdh,  or  heirs  female  generally,  and  a  devifc  to  the  beirs  maUf  ^Cmof 
thehiiy,  per  Cow'pcr  C.  Hill.  1716.  Ch.  Prcc.  4A6.  Brown  v.  Barkham— •Ch.  Prcc.  54. 

Trin.  1695.  Starling  v.  Ettrick •  Ch.  Prcc.  589.  Pafch.  x72».  per  Ld.C.  Macclesfield, Dawot 

Y.  Ferrarg,—— f  Ch.  Prec.483.  Brown  v.  Barkham. 

10.  The  rule  that   he,    that  takes  as  a  purchafor  by  the  name  *s.P.  per 
rfheir  maky  muft  anfwer  the  whole  defer iption,  fo  as  he  muft  be  Yfi^iS" 
both  male  and  heir,  is  a  rule  *  without  foundation,  in  natural  rea-  \!^l  ^^^ 
fon,  and  is  raifed  and  fupported  only  by  the  artificial  reafoning  of  that  An* 
lawyers,  and  under  this  head  we  may  confider  the  cafe  of  CowN-  d«rfon  in 
DEN  AND  Clerk,  in  Hob.  and  Ashenhurst's  Case,  cited  at  ^[^jjjjf^'^ 
the  end  of  that  cafe,  and  alfo  the  cafe  of  f  Stirling  v.  Ettrick  fame  caf* 
in  this  court,  in  all  which  it  is  obfervable,  i.  That  the  limitations  of  Shel. 
were   only  to  the  heirs  male^  not  faying  of  the  body.     2.  Whoever  j^c'judg« 
obferves  the  manner  of  my  Ld.  Hobart's  argument,  Fol.  32.  will  gave  no 
finahis  own  opinion  to  be  for  the  devife,  if  it  had  been  made  to  the  reafon  ac  . 
beirs  male  of  the  body^  and  there  feems  to  have  been  fome  J  miftake  jhei^^pi- 
crept  into  the  print,  in  the  tranfcribing  that  part  of  the  cafe  which  nions, 
looks  otherwife.    And  as  to  the  cafe  oF  J  Stirling  v.  Ettrick,  though 
bcfides  that,  there  is  no  mention  of  the  word  body,  that  was  in  u^j^^^J 
cafe  of  a  deed  dire^ing  a  conveyance  to  his  heirs  maUy  and  there-  fo  long  a 
fore  he  thought  the  decree  extremely  right,  and  (hould  have  given  report  of 
the  fame,  if  it  had  come  before  him  i  per  Cowper  C.  Hill.  17 16.  '^^f^fPl 
Ch.  Prcc.  462,  463.  in  cafe  of  Brown  v.  Barkham.  Cnco  ' 

the  law  has  been  fo  taken  ever  fincc,  it  is  dangerous  to  remove  ancient  land-marks,  and  accord- 
in2ly  allowed  a  demuncr  by  the  h-ir  at  law.  Ch.  Prec.  589.  Pafch.  1722.  Dawes  v.  Ferrars. 
—  t  Ch.  Prcc  54.  S.  C.-:— t  Ch.  Prec.  466,— 1|  Ch.  Prec.  54.  S.  C.  decreed  per  Ld  Somers. 

11.  In  cafj  of  a  defent^  the  heir  male  of  the  body  takes  vnly  as   F  2C6  1 
^perfon  defcribed  \   and  if  a  perfon  may  take  by  defcription  of  the  ^^  p^.^^ 
perfon,  then  it  certainly  follows,  that  he  muft  take  when  the  defcrip-  442.461. 
tion  is  true,  and  is  perfedt  and  compleat ;  per  Cowper  C.  2  Vern.  Brown  v. 
^.  732.  Barkham  v.  Newcoraen  &  e  contra.  S.'^c!*^*"* 

12.  A.  devifed  to  the  heirs  male  of  B.  lavj fully  begotten^  and  for  sic.  cited 
want  of futh  heir  to  his  own  right  heirs;  it  was  held  good,  though  Arg.  Ch, 
not  to  the  heirs  of  the  body,  and  though  thofe  wOrds  (of  her  body)  ^^f^^" 
were  wanting,  yet  they  werefupplied  by  the  defcription^  and  made  citeii^'er 
good    by   Other    words    tantamount;   cited    per    Cowper    C.  2  Cowper c. 
Vern.  735.  to  have  been  adjudged  in -the  Houfe  of  Lords,  in  the  ^h- v^c* 
cafe  of  Long  v.  Beaumont.  ^    ^  ,         fi:"^' 

I  J.  Devife  to  the  heirs  male  of  y.  5.  now  living'^  adjudged  a  v.  Bark- 
|ood  devife;  per  Cowper  C.  Hill.  17 16.  2  Vern.  R.  734.  in  cafe  *^*^ 

Vol.  XIV.  .  X  of  *  '"'  '^ 


25^  ^tit. 

|.C of  Newcomem  v.  Barkham,  cites  Ae  cafe  of  Jam£s  V.  Rictf- 

.c.  cited    ARDSON,  in  Pollex.  457.  and  2  Vent  31 1.  S.  C.  but  in  Ac  names 
Ch.  Prec.     of  ♦  Burchet  v.  Durdant 

ticed  Wms's  Rep.  ^33.  and  (aid,  that  it  was  twice  affirmed  in  the  Houie  e£  Lords. 

^ent.  37X.  l^  Covenant  to  fhmd  feifed  Co  the  ufe  of  die  heirs  male  m  the 

-7S.  c  body  of  his  fecond  wife ;  ^ough  he  bad  afon  living  by  bisfirft  wife, 

cI^wpS"  y^  *^  ^^  held  good  even  in  a  deed.  Hale  and  Wild  J.  held  it 

c.  1  Vera,  good  by  defcription,  but  the  cither  J.  by  implication  of  an  eftate 

735-  in  for  life  in  the  covenantor.  2  Lev.  70.  Hill.  24  &  25  Car.  2.  B.  R- 

vti:.  Pybus  V.  Mitford. 

MEN  V.  Bakkhami  and  fays,  that  it  was  held  with  Hale,  that  the  defcription  wa«  fuffident,  ani 
the  implication  needlefs,  and  fays,  the  opinion  of  Hale  and  Wild  may  outwei«rb,  by  way  of  autbo- 
rity»  the  opinion  of  Coke,  counfel  ohiter  in  Shelly 's  CASSf  and  that  of  Hoban^  in  Coufideo  r. 
Clerk.  fo»  a9«P.i^— *  Cb.  Free.  467,  S.  C. 

Vid.  Ch-  IS-  A  man  may  taie  as  beirfpecialy  where  the  intent  is  rhamftfi 

Prec  464.  U  exclude  the  heir  general.  Arg.  Ch*  Prec.  447.  cites  Pafch.  4  W. 
t^'SZ'   &  M.  in  C.  B.  Baker  v.  Wall. 

per  \0*  in 

cafe  of  Brown  v.  Barkham.  The  cafe  was,  A.  by  will  JUviJti  to  bis  tld^fi  bar  wutk  and  bit 

heirs  males  for  evn  all  his  lands  in  S.  and  if  there  be  a  femaie^  Jht  to  have  1  a  /.  per  amn,  for  her  life. 
A.  had  tw«  fons,  B.  and  C.  B.  died  in  A.'s  life,  leaving  M.  a  d&aghter  1  yet  the  land  was  adjudged 
to  C.  cited  per  Ld  Cowper,  Ch.  Free.  468.  in  cafe  of  Brown  v.  Barkham. 

s.  F.  IX  H.  16.  Though  a  perfon  can  Ttot  taie  as  heir  male  during  the  Ufe  if 
*•  ^♦*  his  ancejlor^  as  in  Archer's  Case,  x  Rep.  66,  yet  (contrary  to 

Hobart's  opinion)  in  the  cafe  of  Counden  v.  Clerk.    Hob.  3^ 
if  fuch  was  his  opinion)  a  imitation  to  the  heirs  male  cf  the,  hodj 
of  a  perfon  dead  before  was  fufBcient  to  veft  in  them  by  purchafe 
within  the  ftatute^  and  before  the  ftatute  de  donis;  per  Cowper 
C.  Hill.  17x6.  Vid.  Ch.  Free.  461,  462,  466.   Brown  v.  Bark- 
ham. 
Abr.  Equ.        *7'  I^^^ife  to  the   heirs  male  of  J.  5.  begotten^  the  feid  J»  S. 
•afes,  214.*    havtng  a  fon^  and  the  teftator  taking  notice  that  y.  S.  was  then 
215.  S.C.     livings  by  bequeathing  a   legacy  to  her,  and  alfo  giving  B.  his 
citcd^rg.    ^^^^  ^^  '*^>  ^  annuity  out  of  the  premifles  to  her  and  her  heirs. 
Wms's    '    It  was  adjudged  by  the  v.hole  court  of  Exchequer,  except  baron 
Rep.  36S.     Bury,  that  the  fon  of  J.  S.  was  intided  to  the  premifles,  and  nor 
ttothe^      the  heir  at  law  of  the  teftator,  which  judgment  was  after  reverfed 
reafons  of     in  the  Exchequer  Chamber,  but  that  reverfal  was  reverfed  in  the 
the  prevail-  Houfe  of  Peers  (May,  17 17.).  The  reafons  were  thought  to  be, 
^°ent"*^"      that  the  words  were  a  defignatio  perfona:.      And  that  the  word 
fecmed  to     (heir)  haSj  in  law  feveralfignifications.     1  hat  in  the  ftriftcft  fcnfc 
be,  that  the  it  fignifies  one  who  had  fucceeded  to  a  dead  anceftor,  but  in  a 
^^^  ^°th^t    °^^^^  general  fenfe,  it  fignifies  an  heir  ^parent,  which  fuppofes  the 
j.^s.  -was      anceftor  living^,  and  that  in  this  laft  fenfe,  it  is  ufed  in  ftatutes, 
living,  and    law-books  and  records ;   that  taking  it  in  the  ftri£t  fenfe,  it  would 
thatmdc-    deftroy  ♦  a  great  part,  whereas  in  the  larger,  it  would yi^>^arr  tSr 
fuchiflueof  whde  will  and  intent  of  the  tejtatory  and  that  is  die  principal  rule 
j.s.  the       for  the  expofition  ot  a  will.    Wms*s  Rep.  229  to  233.  Txiiu 
remainder    j-j  j^  Darbifon,  al$.  Long  V.  Beaumont. 

V'as  to  go         '    •*  '  • 

to  the  teft3toi*'$  right  heirs. 

♦[257]  *'•  ^ 
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i8«  A.  feiled  in  fee,  deviled  land  to  M.  bis  grand  daughter  (beine  id  Mac. 
ins  heir  at  law)  for  btr  lift^  remainder  to  bis  own  right  beirs  mau  clesfield 
far  ever.    A.  died,  leaving  M.  his  heir  at  law,  and  alfo  a  deceafed  ^^jjjg''^* 
brother's  fon,  being  the  next  in  the  male  line.    Upon  a  bill  by  the  ^^^  ff^m 

3 hew  againft  the  grand  daughter,  ihe  demurred;  for  that  the  plain-  the  cafe  of 
bv  his  own  (hewing,  had  no  title  to  the  premifles.     The  Browm  v. 
counfel  of  the  plaintiff  inilfted  that  Ld  Coke's  opinion,   i  Inft.  14.  thar^thaT' 
b.  that  he  who  takes  as  heir  male  by  purchafe,  muft  be  compleatly  nwts  mergfy 
heir,  as  well  as  heir  male,  was  denied,  and  inftanced  in  the  cafe  of  rfafruj^ivt 
BaowN  AND  BARKHAM,by  Ld  Cowper,  P^ybus  and  Mitford,  Jrt/i-C^/rt^ 
Vent.  372.  and  the  cafe  cited  there^ by  Ld.  Hale;  yet  Ld.  Maccles-  itgaltjLi, 
MA  interrupted  the  coun&l,  and  faid,  he  would  not  fufier  the  bar  to  ^bere  the 
difpute  what  was  the  foundation  or  landmark  of  the  law,  though  [^1*^^ 
perhaps  was  it  res  integra,  it  might  be  reafonable.     And  faid,.  that  longpn. 
the  words  [beirs  male']  muji  be  intended  heirs  male  of  the  hody^  and  misled  and 
would  never  extend  to  an  heir  male  of  any  collateral  line,  and  it  ^jTJL^^ 
not  being  (aid  in  the  will,  heir  of  the  body,  or  of  his  nanuy  M.  mtiftbeob- 
the  grand-daughter  might  have  an  heir  male,  though  not  of  his  ierved. 
name.  2  Wms's  Rep.  i  to  3.  Pafch.  1722.  Dawes  v.  Ferrers.        ST^^^this 

differed  from  that  caf<p»  the  remainder  in  that  being  limitd  to  the  bars  malt  of  tht  body  cf  Sir  Jf. 
BarUyam^  the  grandfather  ;  whereas  here  the  «levi(e  was  io  the  bars  maU^  wtbottt  fcyu^of  My 
W;',  and  therefore  allowed  the  demurrer.  Ibid. — And  cited  the  cafe  of  Ford  v.  Ld.  OHuliloD,  S.  P» 


(G.  4)  By  Limitation.  Who.  Heirs  Females. 


Br.  Bevifea 


1»  T  F  lands  are  given  to  B.  for  Vtfe^  the  remainder  to  the  heirs  n^  5.  dt^ 
*  female  of  the  body  of  J,  S.  who  is  dead^  and  he  had  iffue  z  fon  S.C.— • 
and  a  daughter^  and  after  the  tenant  for  life  dies;  the  daughter  B>r.l>one. 
ftall  not  have  the  land,   becaufe  (he  is  not  heir  j  per  Ellerker.  ^^  iu%^^ 
Br.  Tailc,  &c.  pi.  3.  cites  9  H.  6.  23.  S.  P. 

2.  But  if  a  zih  is  made  to  B.  and  the  beirs  female  of  his  body^  Co.  Lite. 
•  or  otherwife,  it  is  good,  though  he  has  a  fon  and  a  daughter  and  J'/^.  164. 
dies,  and  the  daughter  Oiall  have  it,  notwithftanding  the  fon  be  M^me^  pW 
living.    Br.  Done,  &c.  pi.  61.  cites  it  as  agreed.  37  H.  8.  and  x.  cites  37 
alfo  that  it  was  held  by  Hare,  who  was  mafter  of  the  rolls,  that  ^'  ^*  ^ 
there  is  a  difference  between  a  gift  in  pojp^jffion^  to  a  man  and  his  Huff^s 
heirs  female^   bfc,  and  a  gift  to  a  flranger^  the  remainder  to  the  cafe.— An^ 
heirsfemale  of  another  \  for  there  they  ought  to  be  heirs  in  feft,  pl-4<^IW4. 
^>i^  die  remainder  feUs^  or  otherwife  the  remainder  is  void  for  !!!Br.  n/ 

^Cr.  C.  pi.  303» 

«n  37H.8. 

*C.*— Br. Bone, pi.  4a.  cites S. C.——S.  C.  cited,  x  Rep.  101.  b.  103.  a.  in  Shilley's  Ca$v 
■nd  the  dtiKerence  taken  by  Ld.  Brooke,  Br.  Done,  pL  4^*  between  a  claim  by  pm-cbafey  and  a 
daim  by  difcemi,  was  taken  notice  of  and  approved,  and  that  though  in  the  Ld*  Hussey's  Caii* 
f^vOooe.  pL  6i.)  Ld  Brooke  has  not  expreflcd  the  judgment ;  yet  it  was  faid  tha(  it  was  ad« 
rulS^  that  the  right  hein  of  his  body  coiild  not,  as  a  purchaibr,  take  the  remainder,  becaufe  he 
wai  not  heir  of  his  body  to  take  it  by  purchafe,  by  reafon  of  the  attoiiidtr  of  $bt  father ;  and  cites 
diaopioJOD  of  Hare,  mafter  of  the  rolls,  and  concludes  Chat  fo  it  appears  by  thofe  authodtieCf 
that  in  cafe  of  porclufe,  the'beir  male  of  the  body  ought  to  be  heir  in  fa^. 

^Qusere,  if  tbofe  words,  (or  ocbeiwife}  flionld  not  be  omitted,  they  not  being  in  Br.  N.  (V 
It  )Qi.ai  I  can  find. 

Bat  in  the' cafe  of  the  gift  to  B.  and  the  hein  females  of  his  body,  it  is  a  good  tail,  though  he 

ni  a  fim  and  a  daughter,  becaufe  it  was  ellate  Uil  vefted  in  the  donee  by  the  gift.    Br.  Tul,  pU 

*  fata  I H,  ^  ax^    ■  ■  A  fon's  daughter  cannot  uke  by  Umitatiofi,  to  the  hein  female  of  the 

X  a  bodf 


is^  Wt; 


body  of  the  fathef.  For  fli«  ftiuft  derive  all  by  the  femaleti*  per  Ld  l^righf.  %Vtni^i 
Johnfon  v.  Northey* 

+  1  do  not  #  3.  If  one  gives  land  f^  J?,  and  bis  heirs  femaU,  and  5.  has  ijfui 
poinur*"'  ^  y^"  ^^  ^  daughter^  and  dies,  the  daughter  (hall  f  not  have  the 
Br.N.  c.     land.  Becaufe  (he  is  not  heir.    Bn  Donej  &c.  pL  6i<  cites  3/ 

37  H.  8.  pi.  H.  8. 
303. 

Which  is  the  cafe  referred  to ;  but  the  point  there,  as  to  this  fliatter,  is  aH  along  of  a  ^  to  B« 
and  the  heirs  femaU  of  bis  body,  nnlefs  in  one  pliice  after  Che  repetition  of  t^fe  words  (of  hit 
body)  the  gift  is  dated  to  be  to  a  man  and  his  htirs  female^  &c.  which  [&c.j  feem  to  intend  (of  his 
body.)  For  a  gift  to  one  and  his  heirs  roaley  or  to  one  and  his  heirs  female^  (without  moir 
words)  makes  a  fee  fimpley  and  therefore  on  fiich  limitation,  the  daughter  cannot  take  when 
there  is  a  fon.  BuLif  the  words  fof  bis  body)  had  been  added,  it  would  make  a  gcx>d  eftaie  tail 
See  Co.  Litt.  S.  22, 24,  31.  And  lee  9  H.  6.  25.  a.  And  there  Padcrt  faid,  that  thoagh  the  gift 
be  to  one,  and  bis  hdrsfenuU  •\  and  the  bars  of  the  body  oftbeir  hn»s  bfgOtUMy  fa  the  daughter  bH 
no  eftate  tail,  as  he  apprehends)  becaufe  (he  can  jmt  have  fee  fimf>teX  and  tail.  '  "  X  ^^  laftedi^ 
tioB  of  the  year  book  is  (fee  fimple  a  tail.)  But  the  former  edition  is  fee-Ample  it  taile.) 

f  S.  P.  by  Paflon.  11  H.  6.  13.  a. Br.  Tail,  pi.  3.  cites  9  H.  6.  23.  per  Pailon,  that  it  il 

not  tail,  neither  by  gift  or  devlfe,  becaufe  thefe  words,  (body  of,  &c.)  is  wanting  in  the  premifieSf 
«nd  therefore  the  words  fubfequent  will  not  ferve  to  maKe  a  tatl. 

fir.  Eitates,  pi.  69.  cites  9  H.  6.  23.  that  the  daughter  (hall  have  the  land  ;  for  thoagh  (he  it 
not  heir,  yet  (he  is  heir  female  ;  per  Newton,  to  which  Martin  J.  agreed.— —The  cafe  put  by 
Newton,  9  H.  6.  23.  b.  is  of  a  gift  to  one  and  the  heirs  ftmak  of  bis  body,  though  in  the  cafe  pi^ 
by  Martin  there,  fol.25.  a.  thofe  words*  (of  the  body)  are  not  mentioned,  yet  they  fecm  to  be 
underflood.— — -And  fo  is  Br.  Nofmc,  pi.  i.  which  cites  37  H,  8.  but  fays,  that  others  were  of 
a  contrary  opinion,  and  took  a  Svafty  wbert  the  gift  is  to  tht  father  bimfelfy  and  wbttt  ii  it  to  tbt 
i$irs  of  bis  lody  by  remainder ^•^ce  Chan.  Prec  461,  kc.  Brown  v.  Barkharo. 


(G.  5)  Limitation.     7VAo   fhall  take  by  the  Word 
{Heir.)  In  Refpefl:  of  the  Nature  of  EJlates. 

Br. Done,  I-  tllTHERE  land  m  gavelkind  is  given  U  me  for  lifc^  r^• 
&c.  pl.42.  VV    tnainder  to  the  right  heirs  of  y,  S,  who  has  ijfue  ^.fi/ih 

?^^c—  ^"^  ^'^  and  afterwards  the  tenant  for  life  dies,  the  eldeft  fon 
Br.  Nofme,  (hall  have  the  land  ;  for  he  is  right  heir  at  common  law,  and  this  is 
pi.  6.  cites  a  name  of  purchafe  which  ihall  he  ordered  by  the  common  laWj 
|^?lL-     ^^^  ^  contra  of  defcents  to  heirs   in  ^gavelidnd.      Br.  DUceoti 

bV.  n.  c.    pi.  59-  c*^^  37  &  38  H.  8. 

37  H.  8. 

pL  302#  S.  C.-*x  Rep.  103.  in  Shclly's  cafe «    Hob.  31. 

2.  A.  feifed  of  gavelkind  in  fee,  by  will  devtfed  it  to  B*  and  M. 
his  wife^  remainder  proximo  hseredi  mafculo  de  corforihus  fuis  legi- 
time procreatis  in  perpetuum.     Afterwards  A.  and  M.  have  three 
fons  and  die.     Whether  the  eldeft  fon  fhould  have  the  whole  re- 
mainder, or  in  comqpon  with  his  brothers  was  demurred  in  law  in 
B.  R.  and  was  feveral  times  argued.     [But  nothing  faid  diere  as  to 
the  opinion  of  the  court,  &c.]  D.  133.  b.  pi.  5.  Mich.  3  &  4  P.  & 
M.  Anon. 
Nclf.  Abr.       3.  A.  feifed  in  fee  of  land  in  horough^englijh^  after  the  ftatute  27 
J96.  .pi.  I.    fj  g^  jjjajje  a  feoffment  to  the  ufe  of  himfelf  and  the  heirs  maUs  if 
adjudged,      his  body  according  to  the  courfe  of  the  common  law\  A.  died,  leaviif 
D.  ,79 —  2  onS)  the  eldtft  entered.    It  feemed  to  all  the  board  in  feijeant's 

The  words  lAft^ 


inn,  that  the  youngeft  (hall  have  it  by  dcfcent,  notwithftanding  the   (according 
words  (according  to  the  courfe  of  the  common  law.)  Pafch.  2  Eliz.    to  the 
D.  179.  b.  pi.  45.  Anon.  -f/rf 

mon  Jiitv)  are  void ;  for  cttftoms  tvbicb  go  nvhb  the  Lmd,  as  this  is^  and  gavelkind,  and  fuch  liko 
cufloms,  which  fix  and  order  the  defcents  of  inheritances,  cw  6e  alttrtd  only  by  parliamem ;  by 
C;iilin,  Dyer,  Sanders,  Whiddan,  Browne,  and  Benlowe.  Jcnk.  220.  pi.  70.  ■  *  S*  P. 
Per  Wray  Ch.  J.  2  L«*  219.  P<ich.  16  Eliz.  B.  R.  in  Humphrefton's  cafe.  ■  S.  P.  Per 
.Cowper,  C.  Hill.  1716.  Ch.  Pret.  464.  But  if  the  limitation  had  been  to  the  right  heirs  of  J.  5, 
in  gJvJii/uiy  it  would  go  to  all  the  fons.— — 1  Vern.  73a,  733.  in  cafe  of  Newcoroen  v. 
Barkharo. 

4.  A.  .feifed  in  fee  o(  borough-engUfh^  devifes  it  to  J5.  his  fin  in    f  2CQ  1 
taily  and  dies  j  B,  dies  feifid  leaving  two  Jons  5    refolved  that  the 
younger  fon  (hall  inherit  as  well  to  the  tail  as  to  the  fee  fimple* 

Noy.  106.  Trin.  44  Eliz.  C.  B,  Weeks  v.  Carvel. 

5.  So  all  the  ilVues  fhall  inherit  an  e/Iate  tail  in  gavelkind  land. 
•Ibid,  cites  D.  176.  [but  it  feems  it  mould  be  179-]  26  H.  8.  5. 

%2  E.  4,  10,  b, 

6.  A.  feifed  of  copyhold  land  in  fee  of  the  nature  of  borough^  s,  p.  Mod. 
englijh^furrenders  it,  according  to  the  cuftom,  to  the  ufi  of  J.  S.  and  102.  cites  it 
his  heirsy  who  died  before  admittance^  leaving  two  fins ;  it  feems,  that  ^^^ the  cafe 
the  youngeft  fon  fliall  have  the  land,  becaufe  he  is  in  by  defcent,  or  v.  Derk- 
at  leaft  by  force  of  the  iirft  furrender,  and  fo  in  nature  of  a  defcent.  ham,  and 
PerGIyn  Ch.  J.  HiD.  1657.  B.  R.  2  Sid.  61.  ^^?V^^«  , 

'  ^  •''  opinion  of 

the  court  was,  thit  the  right  would  dcfrcnd  to  the  youngeft  according  to  the  cuftom.-^-^S.  F. 
cited  by  Wylde,Trin.  26  Car.  24  B.  R.  as  held  that  the  youngeft  f«n  ihould  have  it.  Vent.  261. 
la  cafe  of  Batmore  v.  Graves. 

7.  J.  S.  feifed  of  land  in  borough- englijh,  demi/ed  it  to  A*  and  his  Co.  Litt. 
heirs  for  the  life  of  B. — A  died  leaving  twofons^  C.  and  D.     It  was  co^nely! 
argued,  that  it  fhould  go  to  C.  for  that  it  is  not  a  defcent  to  him  as 

beir,  but  ^  fpecial  limitation  to  prevent  an  occupancy,  and  that  he 
takes  it  as  fpecial  occupant  and  purchafor,  and  therefore  ought  to  be 
heir  at  the  common  law ;  but  it  was  anfwered,  that  he  topk  it  as 
heir,  and  that  in  10  Rep.  in  Seymain's  cafe,  fuch  eftate  is  taken 
as  a  defcendabk  freehold,  and  then  it  ought  to  defcend  to  him 
as  heir  by  the  cuftom  which  runs  with  the  land,  and  guides  the  de- 
fcent to  the  youngeft  fon  ;  and  of  this  opinion  was  the  court,  and 
five  judgment  accordingly.  2  Lev.  138.  Trin.  27  Car.  2.  B.  R. 
axter  v.  DoudfwcU. 

8.  If  a  man  has  lands  at  common  latv^  and  lands  in  gavelkind^  and 
he  devifes  his  lands  at  common  law  to  his  heirs  in  gavelkind ;  (fo 
of  lands  at  common  law,  and  lands  in  bqrcugh^engUJh.)  In  thefe 
cafes,  if  the  teH^tor  Jlops  at  the  ivord  heir  or  heirsj  it  is  certain  the 
youngejifin  in  the  one  cafe,  or  all  the  Jons  in  the  other  cafe  cannot 
take;  becaufe  the  eldeft  fon  only  is  heir;  but  now  take  all  the  words 
together,  and  then  it  is  moft  certainly  a  good  devife  to  the  youngeft 
|bn,  who  is  heir  in  borough  engliih  in  the  one  cafe,  and  to  all  the 
fons  who  are  heirs  in  gavelkind  in  the  other.  Per  Cowper  C« 
tfill.  17 16.  Ch.  Prec.  464.  in  cafe  of  Brown  v.Barkham. 


m  $  (II,  Whcr^) 


*59  ^tit, 

•  •  < 

(H)  Where  Jus  Reprefentationis  is  preferable  U  Jus 

Fropinquitatisj  &  Vice  Vcrfa, 

I.  {^N£  has  ifiue  two  fons^  A,  and  B.  and  dies;  B.  has  ifllie  tw$ 
^^  fonsy  Q  and  D.  and  dies ;  CI  the  cldcft  ion  has  ijfue  and 
dies ;  A.  purchafes  land  in  fee  (imple,  and  dies  without  ij}ue\  D.  19 
his  next  coufm,  and  yet  fliall  not  inherit,  but  the  ifliie  of  C.    For 
he  that  is  inheritable  is  accounted  in  law  next  of  bloody  and  d>cre-i 
fore  here  is  underftood  a  divifion  of  next^  viz.  ntxt  jure  reprefenta^ 
iionis  &  jure  propinquitatis*     Legally  in  courfe  of  defcents,  he  that 
has  jus  reprefentationis  is  next  of  blood  inheritable,  and  the  ifTue  of 
C«  does  reprefent  the  perfon  of  C.  and  if  C.  had  lived,  he  had  been 
legally  next  of  blbod  \  and  whenfoever  the  father^  if  he  had  livedo 
Jhould  have  inherited^  his  lineal  heif  by  right  of  reprefentatian  Jbalt 
inherit  before  any  other,   though  another  be  jure   propinquitads 
nearer  of  blood  ;  and  therefore  Littleton  intends  his  cafe  of  coufin 
of  blood  immediately  inheritable ;  fo  as  this  produces'  another  divi- 
fxoii  of  next  bloody  viz.  immediately  inheritable  as  the  ifiiie  of  C.  and 
immediately  inheritable  as  D.  if  the  ifTue  of  C.  die  without  iflue; 
for  the  iflue  of  C.  and  all  that  live,  be  they  never  fo  remote,  fliall 
£  260  J  inherit  before  D.  or  his  line,  &c.    And  here  arifes  a  diverfitjr  in 
law,  betweep  next  of  blood  inheritable  by  defcentj  and  next  of  blood 
capable  by  purchafe  j  and  therefore  in  the  cafe  abov^mentioned,  lea^ 
for  life  to  J.  the  remainder  to  bis  next  of  blood  in  fee  y  in  this  cafe 
D«  ihaU  take  the  remainder,  becaufe  he  is  next  of  blood,  and  ca-> 
pable  by  purchafe  though  he  be  not  legally  next  to  t^e  as  heir  by 
defcent*    Co.  Lift.  |0.  b. 

a.  Some  do  hold  upon  the  words  of  Littleton,  that  if  a  leafefsr 
life  were  made  to  thefon^  the  remainder  to  his  next  of  bloqdy  that  th^ 
lather  flxould  take  the  remainder  by  purchafe,  aqd  not  the  uncle  j 
for  that  Littleton  fays,  the  father  is  next  of  bloody  and  yet  the 
uncle  is  heir :  as  if  a  man  has  iffue  twofons^  and  the  eldefifhn  bax 
iffue  afon^  and  dieSy  a  remainder  is  limited  to  the  next  of  his  blcod\ 
me  younger  fon  fliall  take  it,  yet  the  other  is  his  heir.  Co, 
Litt.  10.  b. 

3.  When  the  right  heir  claims  by  purchafey  he  mujl  be  a  conh 

pleat  right  heir  in  judgment  of  law.     Co.  Litt.  164.  a. 

1  S^H3*       4*  It  was  found  by  fpecial  verdi£t,  dut  the  land  was  boroMgb 

WmsT*     ^^i^Ai  ^d  ^^^^  the  cu/lom  of  the  manor  was,  that  all  copyhold  tene^ 

Ke|).63.       ments  didy  and  ought  to  defcend  to  the  youngeft  fon  and  his  heirs  \ 

^.C.  that  A.  had  iffue  five  fonSy  B.  C.  D.  fi.  and  F.  that  f\  diedy  living 

A*  and  leaving  a  daughter  y.  and  that  after  FJ*!  death  A.  purcbajd 

the  land  in  quefiiony  and  was  admitted  to  hold  according  to  the  cufim 

rf  the  manory  and  after  died  feifed,  and  £•  the  fourdi  fon  entered. 

The  ^ueftion  was,  if  7.  the  daughter  of  F.  has  good  title  as  nfre^ 

fentative  of  F.  who,  if  he  had  lived,  would  have  inherited  as  heir  to 

A.  and  it  was  adjudged  for  the  daughter.    6  Mod.  120,  HiD« 

2  Annxy  B.  R«  Clement  v.  Scudamore* 


IDeit.  ?o^ 


(I)  Bound.     In  what  Cafes.  s««(l.»> 

J.  ILtO  man  fhall  charge  his  heir  but  as  part  of  himfelf,  and  fo  'Tis  •  m^ 

^   begin  with  himfelf  j  tlierefore  a  contraSf  concerning  his  land,  '^},  .J^  ^ 

which  fhoiUd  otherwife  go  to  the  iffue,  fliall  not  bind,  becaufe  the  bound 

ancejlor  was  not  baund  himself.     Arg.  Show.  379.  cites  Hob.  I  JO.  \^^^\^ 

Gates  V.  Frith*  norbo^md 

himfelf.    Cro.  C  371.  cites  31  E.  3.  Grants  85 S.  P.  but  otherwife  by  a  nuarrantyin  law. 

Co.Litc.  3S6.a. 

2.  The  father  covenants  by  articlesj  &c.  and  afterwards  conveys  Totii.  170. 
Ac  land  to  his  fon  j  the  fiither  dies,  the  fon  is  fued  as  heir,  and  ^'^^!  u 
being  ordered  to  perform  his  father's  covenants,  he  refufed,  in-  s.  C. 
fifting,  that  he  is  not  chargeable  with  his  father's  covenants  as 

heir,  the  lands  being  conveyed  to  him  5  nor  as  ejcccutor,  having  no 
affcts.  This  court  ordered  him  to  feal  the  covenant  according  to 
the  laid  articles,  and  thereby  covenant  to  free  the  premiffes  from- 
leafes  and  incumbrances,  or  ftand  committed,  i  Car,  Chan.  R* 
|8.  Pool  V.  Pool. 

3.  A  verbal  contraSf  cannot  create  a  penalty  to  oblige  the  heir. 
Vent.  76.  Pafch.  22  Car.  2.     B.  R.  Gibbons  v.  North. 

(I.  2)  Bound  iy  Aquiefcence  under  a  Will. 

I.    A     Devifed  lands  to  R.  S.  and  T.  and  their  heirs  for  her  *®*s^'c  a'nd 

^^  •  fiur  daughter Sy  and  their  children,  andfuch  of  the  children  g?'^  g.  c! 
asjhouldbe  (ilive  at  the  lajl\  and  then  declares  the  truft  of  all  her  where  it  is 
ejlate  undifpofed  of  by  herjaid  will,  to  h^for  her  and  her  heirs ;  the  ?l'*i5*' 
truftees  fell  the  inheritance  of  the  lands,  and  diftribute  the  money  tingham's 
among  the  daughters,  the  heir  at  law  being  privy  and  not  claiming  j  foimer  do. 
and  after  a  fine  was  levied  and  5  years  faffed.     Upon  a  difference  ^"^^  J^**^® 
between   R.   one  of  the  truftees,  and  the  heir  at  law,  R.  was  probation*' 
anrarded  to  pay  the  heir  at  law  200 1.  *  and  to  give  a  general  reUafe  of  Ld.  Ch. 
of  all  actions  real  and  perfonal,  which  was  done,  but  no  notice  taken  J«^°"J^* 
of  the  breach  of  truft  aforefaid ;  ten  years  afterwards  R.  purchafed  *[2ul  J 
back  the  lands  to  him  and  his  heirs,  for  a  fiiU  value;  the  heir  at  law 
brings  bis  bill  againft  R.  after  31  years  pojfejjion,  to  have  an  execu- 
tion of  the  truft,  and  the  lands  to  be  decreed  to  him,  fuggefting,  that 
the  words  of  the  will  gave  only  an  eflate  for  life  to  die  daughters, 
and  that  A.  had  not  dilpofed  of  the  fee,  as  by  a  deed  executed  to 
the  fame  truftees  he  has  power  to  do ;  but  Lord  North  thought, 
after  fo  long  a  pofieffion,  fuch  a  difpo(al  Ihould  be  prefumed,  and 
the  original  will  being  loft,  and  in  Dutch,  he  would  fuppofe  the  copy 
true ;  and  there  being  a  releafe  and  fine,  and  the  heir  privy,  he  dif- 
miffed  the  bill,  though  after  two  decrees  by  Nottingham  C.  Vern. 
144.  Hill.  1682.  Bovey  v.  Smith. 

2.  A  younger  fm  brines  a  bill,  zxA  furmifes,  that  a  copyhold'^ 
Vl)icb  bi$  £tthcr  ba4  d^H^ifed  to  him  by  will,  was  furrend^red  to  the 


fi6j  l^r* 

life  of  his  wiQ;  or  however,  that  being  for  the  advancement  of  a 
child,  it  ought  to  be  made  good  here.  He  made  no  proof  of  any 
furrender,  nor  that  a  court  was  called  for  that  purpofe,  nor  any 
proof  that  any  of  the  court  rolls  were  loft,  (which  was  pretended) 
and  he  was  well  provided pr^  without  this  copyhdd;  and  the  elder 
brother  was  in  tojfejfion  20  years^  by  confent  of  the  plaintiff \  fo  the' 
bill  was  difmiiied  with  cofts.  Pafch.  1700.  Abr.  Equ.  Cafes  123. 
James  v.  James. 

3.  A.  by  will  gave  lands  to  J«  S.  and  having,  after  his  will  made, 
purchafed  other  lands,  he  on  his  death  bed  dejired  £.  his  heir  at 
laWy  not  to  hinder  his  nephew  J,  S.from  enjoying  the  new  purchafed 
lands,  though  he  had  not  by  any  writing  declared  the  truft  for 
J.  S.  and  his  heirs ;  B.  fuffers  J,  5.  to  enjoy  it  i\  years^  and  then 
pretends  he  diought  the  after  purchafed  lands  had  paflfed  by  the 
will ;  Lord  Cowper  decreed,  that  this  was  out  of  the  ftatute  of  frauds> 
and  that  B.  letting' J.  S.  enjoy  it  fo  long,  was  an  execution  of  the 
truft,  and  fo  out  of  the  ftatute ;  and  though  no  exprefs  fraud  was 
proved,  yet  the  pofTefEon  for  1 1  years  was  a  ftrong  prefumption 
that  he  fulfered  it  as  an  execution  of  the  teftatoi^  declaration* 
Mich.  7  Anns,  G.  Equ.  R.  11.  Harris  V.  HorwelL 


(K)  Charged.    By  what  Conveyance. 

1.     A    Feoffment  by  the  heir  in  the  life  rf  the  ancejlor  without  war» 
^   ranty  is  no  bar  after  the  anceftor's  death.     Per  Brian  and 
Catefby;  e  contra  Tremayle-    Br.  Barre,  pi.  86.   cites  21  E, 
4.  81. 

2.  A  trufifor  payment  of  debts  generally  is  good  againft  an  heir^ 
though  no  creditor  be  party  to  the  deed,  nor  debt  expreffed  in 
particular,  nor  covenant  in  the  leafe  to  pay ;  but  Lord  Keeper  faid, 
he  would  not  maintain  it  againft  a  purcbafor.  Hill.  26  &  27  Car, 
a.  I  Chan.  Cafes,  249.  Leech  v.  Ltech. 

(K.  2)  Pleadings  in  Adlions  againjl  him. 

I.  "r\EBT  againft  the  heir;  the  defendant  pleaded  riens  per  de- 
^^  fcent,  3)e  plaintiff faid^  affets  in  the  county  of  E.  C  and  S. 
and  the  vifne  was  of  all  three  counties ;  but  per  Norton,  if  he  h^ 
ajets  in  any  of  them  it  is  fuffjcient.  Br.  AfTets  per  defcent,  pi.  24. 
cites  28  E.  3.  and  27  t.  3.  78.  But  in  fuch  cafe  three  feversd 
juries  were  awarded.  Fitzh.  Vifne,  q. 

2.  Debt  againft  the  heir,  he  pleaded  riens  per  defcent;  and 
per   Hank,   if  he  had  by  dtfcent  in  ancient  demefne^  he  (hall  be 

r  262  1  c^^'^g^^  by  it  of  the  debt ;  quaere  in  formedon^  if  the  fame  law. 

*-  "^  Note,  that  there  is  frank  tenement,  and  bafe  tenure  in  ancient  dc- 

mcfne.     Br,  Afl'ets  per  defcent,  pi.  ii.  cites  7  H.  4.  14. 

3.  In  debt  againft  the  heir  upon  an  obligation  of  his  anceftor,  he 
cannot  plead  a  rehafe  made  to  the  executor  of  his  anceftor, 
without  Jhewing  the  releaje ;  for  there  is  privity  between  thems  per 
Fitzherbert.    Bn  Monltrans,  pL  61,  cites  14  H.  8.  4. 

4.  If 


4«  If  a  man  oblige  h'mfelf  and  his  heirs  in  an  obligation,  and 
Aes,  and  afiets  defcend,  and  the  heir  aliens  the  aJJ'eiSy  there  he  is 
difcharged ;  hut  if  ht  re-purchafi  the  fame  land,  it  ihall  be  charged, 
for  it  is  fufficient  for  the  plaintiff  to  /iy,  upon  rjens  per  defcent 
pleaded  by  the  defendant,  that  ajfets  dejcended  to  him  in  fee  iimple) 
ifxuhich  he  wasfeifed  at  the  day  of  the  writ  purchafed-y  pef  Ehglcr 
held  and  Brown,  which  was  agreed ;  but  at  another  day  Fitzher- 
bert  and  Shelley  denied  this  cafe,  therefore  quxre ;  fer  an  a6lion 
pcrfonal  once  extinft,  is  extindt  for  ever,  as  it  feems.  And  alfo  by 
the  re-purchafe  he  is  not  in  by  defcent,  Br.  Aflets  per  defcent^ 
pi.  I.  cites  26  H.  8.  I. 

5.  In  debt  againd  the  heir  upon  a  bond  of  the  anceftor;  he  s.P.jLevr 
pleaded,  that  his  ancejlor  made  y.  5.  his  executor^  who  had  ajfets '^   189.  Davis 
dtat  J.  S.  died,  and  adminiftration  was  granted  to  W.  R.  where-  ^^^^Sr!* ' 
upn  it  was  demurred,  and  judgment  was  given  for  the  plaintiff;  Aflecsper* 
for  the  obligee  may  fue  either  the  heir  or  executor  at  his  ele<^on«  defcent,  pi. 
Bendl.  96.  pi.  142,  HilL  3  Eliz.  *  Quarrels -v.  CapelL.  hV'*"!^ 

•  D.  204.  b.  pi.  2  S.  C, 

6.  Debt  lies  again/}  the  executor  of  the  heir^  upon  the  obligation 
of  tlie  anceftor,  without  any  averment  in  the  county  that  ajfets  de* 
fcended^  which  is  intendible  in  law,  till  the  contrary  be  pleaded  by 
the  defendant;  per  Man  woods  Mich,  17  &  18  Eliz.  D.  344.  u. 
inpJ,  I.  cites  M.  5  Eliz.  Lib.  Int.  171.' 

7.  Debt  was  brought  againji  the  executor  of  the  heir  upon  the  S.  C.  dted 
bond  of  the  ancejlor.^  without  any  averment  in  the  count,  that  ajfets  ?J>  ^|jj^ 
Mcended  to  the  heir  \  this  is  intendible  in  law  till  the  contrary  be  aflfotg  de- 
pleaded  by  the  defendant.     Mich.  17  &  18  Eliz,  D.  344.  b.  pi.  i.  fcended  to 
cites  Lib.  Intrat.  fo.  171.  ^j^'lf    • 

a  duty  due  by  the  heir,  but  the  reporter  who  cited  the  cafe  fays,  quaere  tamen  de  ctm^ 

8.  The  writ  againft  the  heir  for  a  debt  of  the  anceftor  is  in  the  And  be- 
iebet  fsT  define 1 1  per  Dyer.  2  Le.  11.  Hill.  20  Eliz.  C.  B.  in  cafe  caufc  the 
of  Hinde  v,  Lyon.  aaion  wai 

•nly  it  was  held  ill,  though  it  was  infifted  to  he  for  the  defendant's  |>enefit,  and  cited  10  H.  7.  S.  b* 
nor  was  it  cin'ed  by  vcrdi^,  and  fo  the  court  gave  judgment  quod  querens  nil  capiat  per  billam. 
Lev,  130.  Goodwin  v.  Newtok.    Pafch.  16  Car.  2.  B.  R.^-But  Mich.  ^9  Car.  2.  B.  R.  it  wai 
held  that  it  was  cured  by  vcr^l  by  the  j6  &*  17  Cur,  2.  8.  but  would  have  been  ill  upon  demurrtr^. 
Sid.  342.  Comber  v.  Watton« 

9.  Debt  againji  the  niece^  as  coufin  and  heir  to  the  uncle,  'who 
was  the  obligor ;  the  defendant  confeffed  the  declaration  by  nient 
dedire,  but  that  nothing  in  fee  fsmple  is  defcended  to  her^  but  a 
reverjion  of  a  moore  in  S.  in  the  county  of,  &c.  poji  mortem  J.  N^ 
&c.  The  plaintiff  may  ^rzyfpecial  judgment  upon  this  confeifion, 
viz.  Quod  regiiparet  debitum  &  dampna  de  pradiSfa  reverjione 
levand'  cum  accident^  and  fpecial  writ  ihall  ifllie  to  extend  the  whole 
30  acres ;  and  it  feems  that  this  was  the  law  before  the  ftatute 
W.  2.  18.  D.  373.  b.  Mich.  22  &  23  Eliz.  pi.  14.  Anon. 

10.  Judgment  was  had  againft  the  heir  upon  the  bond  of  bit 
anceftor,  but  being  named  fon  and  heir  apparent  m  the  pleadings, 
whereas  he  was  heir  in  fa6lo,  the  judgment  was  reverfed.  Ow. 
119.  Pafch.  35  El.  B.  R.  Pendigate  v.  Audley, 

II.  Error 


1 1.  Error  upon  a  judgment  in  debt ;  for  that  in  tibe  writ  be  via 

named  fm  and  heir  appartnty  and  in  the  declaration  fin  and  bnt 

[  263  J  generally  5  and  for  this  variance  the  judgment  was  reverfed  ;  yet  it 

was  (aid  that  apparent  was  furpluiage,  fed  non  allocatttr.    Cro. 

Eli^-  333-  Trin.  36  Elia.  B.  R.  Annefley  v.  Stokes, 

Nelf.  Abr.        12.  Debt  againft  the  heir,  who  pleaded  riens  per  defcent  on  tbe 

l^tfliJi     ^y  ^  ^^^  '^^^^!^  brought,  the  plaintiff  replied,  that  he  bad  former^ 

T4)on  de-      brought  an  a£iion  againjl  the  heir  for  the  fame  debty  and  thereupon 

morrer  tbe  he  Was  outlawed^  which  was  afterwards  revcrfed ;  and  then  he  im- 

uTdg^St     ^^^^^^y  brought  a  new  aftion,  and  averred,  that  the  heir  had 

becaufe  *    ^^t&  at  the  time  of  the  firft  writ  \  defendant  demurred^  but  no 

■ftcr  tiiat     judgment.    Hpb,  248,  Hill.  12  Jac*  Spray  v.  Sherrott. 

wiit  and ,      . 

before  tbe  fecoftd  aQion  be  bad  aliened  th;  aifets,  and  in  fuch  cafe  he  is  not  cliargeaMe. 

Cro.  J.  5?9.  in  caUe  of  Walthall  v.  Alurich  a  prefident  was  fbewn  of  9  Jac  between 

Cbxriton  Afo  SpKAYy  aod  tbat  verdJA  and  judgment  was  for  the  pUiniiff. 

Is.  P.  and  I  J.  In  affwnpfit  againft  the  heir  on  a  promife  to  pay  a  bond 

^^fft^ypd  ^^^  of  his  father's,  ubon  confideration  of  the  plaintiff*  s  forbearing  to 

but  the     '  fue  him  (the  heir)  tor  it  \  upon  npn  aiTumpfit  pleaded  a  verdi& 

plaJQtiff  was  for  the  plaintiff,  and  it  was  moved  in  arreft  of  judgment,  be- 

oSSon  of  ^^^'^  ^^  ^^^^  "^  fi'^^  ^^^'  the  father  obliged  him  and  his  heirsj  and 
the  court  that  therefore  it  does  not  appear  that  the  defendant  was  liable  to 
prayed  nil  $m  a<9:ion)  and  fo  the  confideration  void-,  but  it  was  adju(^ed  that 
bUlSn  ^"^d  *^  fl^o"W  be  intended  after  verdi^^  it  being  found  by  the  jury ;  and  tbe 
jbnojudg.  plaintiff  had  judgment  upon  the  argument  of  the  reporter.  Rayiia* 
nhent.  Lev.  )28,  Marg.  cites  Trin,  1656.  B.  R.  St.  Paul  v.  Lord  Rivers. 

165.  Hunt 

V.  Swain.— —And  the  Lord  St.  V^v  l's  cas  e,  beinr  cited  as  adjudged  contra  in  the  late  time  no 
tegardwas  given  to  it,  and  Twifden  who  was  counfel  in  tiie  cafe>  faidthat  it  was  then  taken  to  he 
a  hard  cafe.  Ibid.— Jn  tbe  cafe  of  Hunt  v.  Swain  the  court  doubted.  Sid.  248.  .S.  C. 
fidjomed  Kaym.  127.  Pa^Tch.  17  Car.  a.  B.  R. 

It  was  infif^ed  thit  thdbgh  fuch  declaration  might  he  ill  on  Sfimtrrery  yet  it  \s  good  after  a  vtr^S,  the 
jury  finding  him  obliged  as  fon  and  heir,  and  that  othervvife  there  had  been  no  confideration,  and 
ibthe  jury  muft  have  found  non  affumpfit ;  fed  non  allocatur ;  for  though  they  will  intend  a  per- 
fooai  lien  agaidil  an  executor,  if  he  has  aflfets  iu  his  hands,  though  it  be  not  averred,  yet  tin  aif$ 
m/iii  not  intend  a  real  B^n  ogfinfi  the  bcir,  though  be  be  bound  by  the  obligation  of  his  anceftor,  unlefi  it  U 
oxfrejily  alleged^  and  therefore  they  ^vould  not  intend  it  here,  though  it  he  after  a  verdidt,  and  fo 
judgment  was  arrefted.  (^od  uotaj  ^  Saufid*  136.  Barber  v.  Fox^f— — Vent«  159.  Tfixk 
aa  Car.  a.  B.  R. 

14.  In  debt  on  bond  againft  B.  as  heir  of  A^  he  pleaded  that  A^ 
was  fcifed  in  fee  J  and  conveyed  to  trujlees  to  die  ufe  of  himfelffvr 
life^  remainder  to  the  heirs  male  of  his  body^  remainder  in  fee  to  his 
own  right  heirs^  with  power  to  the  trujiees  to  leafefor  three  lives  or 


59  years.     The  truftees  made  a  leafefor  99  yearsy  and  B.  pleaded 

fjon  expectant  on  the  fa 
The  plaintiff  replied^  proteftandoy  that  the  fettlemcnt  is  frauduldit, 


that  he  had  no  affets  prater  the  reverfion  expectant  on  thefaid  leafim 


pro  placito  fcith,  that  he  has  affets  by  defcent  fufficient  to  pay  him 
It  was  thereupon  demurred,  and  indited  that  the  bar  is  good,  am) 
that  the  plaintiiF  fhould  not  have  replied  generally,  that  defendant 
had  afiets  by  defcent,  but  to  the  pneter  only:  but  it  was  an- 
fwercd,  that  the  plea  is  no  more  than  riens  per  defcent  \  for  the  re- 
verfipn  which  he  pleads  is  not  chargeablei  being  after  an  eftate 
tail  i  for  if  the  leafe  were  expired,  yet  the  plaintiff  could  not  re^ 
cover,  and  fo  the  prater  is  infignificant^  the  lands  under  it  not  being 
•hargeable.  And  ttie  plaintiff  having  traverfed  all  that  is  material, 
X  be 


{[e  heed  pkc  no  notice  of  more.  And  accordingly,  die  court  bdd 
Ibe  praetjer  idle,  and  the  general  replication  good,  and  gave  jude- 
inent  for  ^e  plaintiff.  2  Mod.  50.  Trin.  27  Car^  2.  C.  B* 
Ofbafion  y^  Staijhope,  ^      « 

15.  In  a  bill  by  ^6/f^f^  againjl  thi  heir  tf  the  obligor  for  payment  , 
of  a  debt  out  of  aUets  Sieged  to  be  defcended,  if  the  bill  does  not 

allege  that  the  hejr  was  bound  by  the  bond,  defendant  may  demur ; 
per  North  K.  Vejrn.  180.  Trin.  1683.  Croffiog  v.  Honour. 

16.  In  debt  againft  B.  as  heir  of  A.  fhe  pleaded  riens  per  defcentj  Se«  Trial 
and  the  jury  found  that  A.  died  feifed  in  fee^  leaving  ijfue  B.  his  ^'^s!u% 
daughter^  and  his  %oifp  enfeint  of  a  fon^  who  was  afterwards  born,  wndlatt,  heir 
but  died  within  an  hoUr.  *     It  was  adjudged  againft  the  plaintiiF,  of  anobU- 
becaufe   he  declared  againft  B.  as  daughter  and  heir  of  A.  her  ^homaw 
father,  when  Jhe  was  fifier  and  heir  of  her  brother  who  was  laft  verfion  e^ 
feifed.     3  Mod.  256.  Trin.  i  W.  ic  M.  B.  R.  cited  per  Eyre  J.  peaantoa 
as  the  cafe  of  Duke  v.  Spring.  Sil^nd 

not  a  fee  fimple  in  pofTenjon)  defcended  by  mediate  defcents,  may  he  dfclncti  againft  as  immedutts 
heir  of  hiniy  witbiut  mentioning  the  intermediate  drfcenis.    Adjudged  againft  the  opinion  of  £yre  ?• 

Canh.  129.  Pafch.  a  W.  &  M.  B.  R.  Kellow  v.  Rowden.-^i 3  Lev.  a86.  S.  C— ^3  Mod* 

-4  ^t*  S.  C.         Show.  244.  Mich.  1  W.  U  M*  S,  €.■  But  if  a  mediate  heir  had  been  aihtaUf 

j.ifed  of  tbcftefimple,  the  declaratfon  (houlU  have  been  fpecial.    Agreed  Carth.  1 28,  as  was  held  in 
Jenks'scafe.  do.  C.  151.  S.  C  and  held,  that  being  a  colJuteral heir,  he  Hiould  be  charged 

•  17.  In  debt  upon  a  bond  of  the  anceftors  brought  againft  C.  as 
t^eir^'  he  (being  both  heir  and  executor)  pleaded  in  abatement^  that 
there  was  another  a£fion  pending  againjl  him  and  others  as  executors. 
It  was  obje£^edy  that  he  could  not  charge  one  and  the  fame  perfon 
as  heir,  and  alfo  as  executor  at  the  fame  time  j  for  by  this  means,  he 
.may  have  two  judgments  at  one  and  the  fame  time  for  the  fame 
thing,  and  for  which  he  has  no  remedy  by  aud.  querela ;  and  of 
fuch  opinion  was  Pollexfen  Ch.  J.  on  the  firft  argument.  But 
Powell  J.  contra ;  for  being  one  and  the  fame  perfon,  reprefenting 
as  well  the  heir  as  the  executor,  it  is  all  one  as  if  it  were  in  di- 
verfe  perfons.  Rookfty  J.  then  faying  nothing.  But  afterwards 
PoUexfbn  being  dead,  judgment  was  given  by  Powell  and  Rookft)y 
that  defendant  anfwer  over.  3  Lev.  303.  Pafch.  2  W.  U  M. 
C  B.  Haight  V.  Lanham. 

18.  A  jiranger  need  not  Jhew  cofinage  in  any  cafe;  a  man  may  In </#*/•»« 
bring  an  a^ion  againft  a  coufm  and  heir  as  couun  and  heir,  without  ^^^^^ 
piewing  how.     Per  Holt  Ch.  J.  Show.  249.  Mich.  2  W.  &  M.  th«^i2ntiff 
in  cafe  of  Kellow  v.  Rowden.  need  mt 

fiew  hew 
heir,  ice    For  the  |>laintifFis  a  ftranger  and  it  would  be  hard  to  compel  him  to  fet  forth  another^ 
pedigree,     i  Salk.  355.  Denham  v.  Stephenfon.— ^  Mod.  241.  S.  C.  Mich.  3  Annse,  B.  R. 


an 
who 


19.    3  W  4  ^.  &r  M  14.  /  6.  cnads,  that  where  an  a£iion  ^^,^^ 
pfdebt  upon  afpecialty  is  brought  againft  an  beir^  he  may  plead  riens  l^jj^^^o 
per  deicent  at  the  tifaie  of  the  original  writ  brought  or  billfiled^  and  pleaded 
the  plaintiff  may  reply,  that  he  had  lands,  &c.  from  his  ancettor  rittufweb^ 
^cfbre  the  original  writ  brought^  Vc,  and  iff' upon  iJfue  joined  thereon^  ^d^Jflu 
ft  be  found  for  the  plaintiff  the  jury  Jhall  enauire  (f  the  value  of  the  hiH:  Tim 
fands  defcendedy  and  thereupon  judgment  fhaU  he  given^  and  execu-  plaintiff  lo- 
tion awarded  to  the  value  of  the  land  -,  but  if  judgment  given  againft  {^"''^JjfjJ;^ 
"Afi  heir  be  by  confeffion^  without  confeffmg  the  ajfets  defcendedy  or  «^/^or(fA- 

upon 


t64  l^eir. 

tner  of  the  upon  demurrer^  or  nihil  dicit,  //  Jball  be  for  the  (kit  and  damagn^ 
dUd^ful    **"^^^*'  ^^y  ^"'  '^  enquire  of  the  landsy 

m  day^  and  that  dtfendanty  after  the  death  of  the  f^her*  and  before  thi  day  oftht  hifJ,  f^f»  viz.  j»«b« 
<£zjr,  which  was  a  day  after  the  death  of  the  obligor,  bad  iands  by  d^Jcent  ft«m  his  father  ia  ftefimpUt 
unde pTtiedieio  (the  plainciif,)  d«  dibito pr^sSfl.  fMlficiJJe  potki/,  viz.  apud  ft.  pnedidt.  &  hoc  paratos 
eft  verificare  unde  petit  judicium  according^to  this  (latute.  It  was  obje^ed  that  the  repficatioa 
was  ill,  becanfe  the  plaintiff  had  fmt  the  vnlue  t>f  the  lands  in  iffue  Yvf  thefe  words,  unde,  &c.  de 
debito  prxdidio  fatisfecifle  potuit,  which  ihould  have  been  omitted,  becaufe  ihtfiatide  is  exfrtfSf 
thai  after  the  ijfue  triedf  the  juryjhall  enquire  of  the  vrJuf,  fo  th-t  it  is  maitcr  of  mqueft  only  ex 
officio,  and  not  to  the  point  of  the  ilTue.  And,  that  by  this  Aatute,  the  plaintiff  is  only  to  reetinr 
fiv  tanto^  with  refifeS  to  the  value  of  fuch  aliened  offet't  and  is  not  to  havf  a  ^nmrai  judfrmenl  againft 
the  heir  as  at  common  law  upon  a  falfc  plea.  But  per  Cur.  upon  debate,  this  replication  w^ 
held  good,  and  th^it  if  luide,  &c.  de  debiio  prxdidlo  fatisfecilTe  potuit,  had  been  left  out,  it  might 
have  been  a  good  caufe  of  obje6\ion.  For  the^Jute  gSvrs  no  occoJtcM  to  aUer  any  marc  of  the  form 
of  the  repHeation  common  in  fuch  cafes,  tut  only  as  ta  the  time  nncerynng  the  a/fets  hy  dtfient ;  and  the 
tmclufiony  which  before  the  (latute  was  to  the  cou^itry,  mufi  nrsn  be  -juitb  an  av.rmfnt  onlyy  that  the  de- 
fendant may  have  an  opportunity  to  anfwer  the  new  matter  alledged  in  the  repticati'on  ;  and  the 
plaintifF  had  judgment.    Carth,  35^,  Trin.  7  W.  ^.  B.  R.  Rcd(haw  v.  H<*ftcr.  ■.  5  Mod. 

^zz»  S.  C.  but  not  faid  tticre  to  be  adjudged,  though  Nelf.  Abr.  1 1,  Heir.  (13)  pi.  19.  is  fo. 

^0.  A.  feifed  in  fee  took  to  baron  J.  S.  they  have  ifiiie  B.  and 
C.  and  then  J*  the  feme  died  feifed^  and  f,  S,  was  tenant  hy  the 
curtefyy  during  whofe  lifej  B,  to  whom  the  reyerfipn  defcendcd,  /a- 

[26  r  1  ^^^^^  ^^^^  ^  hondy  and  diedy  leaving  E,  his  daughter  and  heir  ;  then 
^  ^  £.  diedy  and  the  land  defcended  to  F.  her  aunty  the  faid  J.  S.  being 
ftill  living.  In  debt  on  this  bond,  the  count  was  againji  F.  as 
heir  of  E.  the  daughter  and  heir  of  B.  and  adjudged  for  the  plaindfT, 
per  tot.  Cur.  (Nevill  being  abfent)  Lutw.  507.  Trin,  6  W.  &  M^ 
C-  B.  Rooke  V.  Clealand. 

See  Fines  (L)  Pleadings  in  Adions,  &c.  by  him. 

(C)  !•   U[^9  ^^^  'S  in  pofleffion  by  defcenty  need  n$t  Jhsw  fpecialty. 

-"^  Per  Cur.  Br.  Monftrans,  pi.  65.  cites  24  E.  3.  52. 

2.  A  man  may  have  writ  of  cofmagey  though  his  coujin  did  not  dif 

feifed ;  for  if  he  was  feifed  the  day  of  his  death  it  fufHces ;  becaufe, 

fo  are  the  words  of  the  writ,  and  fo  is  F.  N.  B.  tit.  Mortdanceftor^ 

guod  nota.     Br.  Cofinage,  pi.  i.  cites  40  E.  3.  38. 

•  In  this  3,  ♦  Scire  facias  upon  a  fine  was  brought  as  couftn  and  heiry  a^d 

writ  «  niay  ^/^  not  Jhew  how  coujiny  and  therefore  judgment  of  the  writ,  &  non 

^^i  allocatur ;  for  in  Xformedon  it  ought  to  be  fhewn,  but  \n  fcire  facia\ 

ihough  it  be    the  one  and  the  other  is  fufHcient.     Br,  Brief,  pi.  47*  cites  41  £• 

ma  cofUained     "7,  W^ 
in  the  vfrit,       '^       '^ 

Br.  Cofinage,  j  1. 13.  cites  27  H.  6.  1.— The  cofmage  was  fliewn  i«  t^  ctmnt  only^  and  ^ood; 
for  it  is  z  wit  judidiili  contra  in  ni'nt  ori^inal^  as  fnrmedon,  &c.  Br.  Brief,  pi.  518.  cites  8  H.  4 
21.  \  S.  P.    Br.  Cofinage,  pi.  i^.  cites  12  H.  4.  i.— But  fee  pi,  jo.  contr.n     ,    In  fart 

facias  upon  fine  by  one  as  coufin  and  heir,  the  plaintiff  did  not  fhew  how  cnufin  by  writ  nor  by  ro//,  aod 
therefore  the  writ  was  abated  by  award  after  ifTue  joined,  and  in  another  term  1  for  the  writ  it 
infufficient  by  ma'ter  apparent.    Br.  Cofmage,  pi.  8;  cites  38  H.  6.  4*   ■  S.  P.  Br.  Cofinagr^ 

pi.  13.  cites  38  (I*  6. 37.  ■  S.  P.  And  it  ijas  not  amended  i  fjr  it  wax  in  amther  temu     Br.  Brietj 

pi.  249.  cites  38  H.  6.  39. 

In  avowry  for  rent  granted  12  E,  %,  the  defendant  (hewed  the  defcent  to  y.  S,  whofe, hfir  he  1*1,  igU 
Jhews  not  how  he  wis  bar*  The  plaintiff  demurred  generally  :  and  the  cpurt  thought  that  be  need 
not  (hew  in  the  writ  bow  heir,  hit  in  the  declaration ;  and  an  avowry  is  as  a  declaration.  But  they 
held,  that  to  (hew  how  heir  is  only  form^  becaufe  not  traverfable,  but  that  hdr  or  not  bar  only  it 
iffiiable ;  and  that  therefore,  upon  a  general  demurrer  ^  this  is  holpen  by  the  ftatute  17  firs,  but  the 
'\  not  pleading  the  deed  of  the  rent  here  (hewn  in  couit,  or  that  Uc  in  curia  frofert  is  matter  pf  < 
fubftaoce  not  aided  by  tl)c  itatute.    Mo.  885.  pU  1243.  Heard  v.  Balkcrvill.  Aad  is  is 


^bei%  faid,  that  ia  error  in  B.  U.  it  was  adjtMlged  that  fuch  etceptioti  w!k  not  goo<)«  Cit«8  Sir 
Henry  Wallop's  cafe. f  Hubert  Ch.  J.  cited  S.  P.  and  S.  €.  Hob.  301. 

4.  Intnifion  of  ward,  where  the  plaintiff' madi  title  to  the  ward 
»s  heir  to  his  father^  who  held  of  him  in  chivalry  >  the  defendant 

faid  that  the  land  was  given  to  the  father  and  mother^  and  to  the 
heirs  of  their  two  bodies^  and  the  feme  furvi'ved^  judgment  of  the 
writ,  which  does  not  make  him  heir  to  the  mother^  &  non  allocatur ; 
for  this  writ  is  in  the  perfonalty^  otherwife  it  is  in  writ  6i  ward^ 
which  is  real^  and  therefore  the  defendant  was  compelled  to  an- 
fwer,     Br,  Brief,  pi.  507.  cites  43  E,  3.  4. 

5.  In  fcire  facias  to  execute  a  fine  the  plaintiff  demanded  ai 
coufin  and  heir,  and  fliewed  the  coufmage  out  of  the  writ,  and 
not  within,  as  in  formedon,  and  exception  was  taken  to  the  writ^ 
&  non  allocatur;  wherefore  he  conveyed  as  fon  of  J.  the  f on  of  E. 
and  the  tenant  faid^  that  E,  had  no  fuch  Jon  as  'f.  and  goocf,  without 
giving  other  mother ;  contrary  if  he  had  (aid  that  J,  was  not  the  fon  of 
£.  for  in  the  one  cafe  he  afErms  fuch  perfon  to  be,  and  in  the  other 
not,  and  the  other  iald  that  fuch  fon  J.  was  born  and  begotten  at 
D.  in  another  county,  and  the  vifiie  was  of  both  counties.  Br.  Sci. 
fa.  pi.  67.  cites  8  H.  4.  22. 

6.  Scire  facias  againjl  a  parfon  upon  a  recovery  in  ceffavit  againjt 
the  predeceJTor  by  the  father  and  mother  of  the  plaintiffs  and  hi 
brought  this  a5lion  as  heir  of  his  mother.  Caund.  prayedT judgment 
of  the  writ ;  for  he  (hould  make  himfelf  heir  to  both.  But  p>er 
Fulth.  not,  but  only  to  the  mother  who  furvived  ;  and  per  Brown, 
it  appears  in  the  record  that  the  baron  had  nothing  bur  in  jure 
uxorisj  and  therefore  the  writ  awarded  good.  Br.  Brief,  pi.  170. 
cites  8  H.  6.  24. 

7*  Scire  facias  by,  twoj  as  coufms  and  heir  of  N.  and  J.  viz.  as  S.  P.  ibid. 
daughters  of  M.fon  of  the  faid  N,  and  J.  and  couftns  and  heir  rf^^l^^^'rr 
the  faid  -A/l  and  *  J.  and  did  notjhew  the  death  of  M.  their  father,  e!  54-^—' 
and  yet  well  per  Cur.   For  it  fhall  be  intended  that  he  is  dead,  by  S.  P.  Br. 
reafonthat  they  are  named  daughter's  of  N.  and  coufins  and  heirs  of  ^*P^|J^®r» 
N.  and  J.  which  cannot  be  if  M.  fon  of  the  faid  N.  and  J.  was  not  7  HV7.  7!* 
dead,  quod  nota.     Br.  Brief,  pi.  412*  cites  1 1  H.  6.  43.  — Som^. 

.  pea/  of  death 

by  the  fon  and  heir,  he  is  not  bouiHl  to//y  th<ft  th  deceafed  bad  m  feme  living  at  the  time,  Uz*  nor 
in  apftal  by  coufin  and  beir,  to  fty  t'^t  tbr  dnraydhad  no  fon.  Ibid. Bia  in  fomudim  in  remain- 
der or  reverter,  wliere  he  claims  as  heir  'by  dcfcent  of  the  land,  he  fhall  Ihcw  the  death  of 
tenant  in  tail    Note  a  dtverfuy.    Ibid-  ^X nf\f\'\ 

8.  In  fcire  facias  of  land,  as  coufin  and  heir  upon  a  fine,  or  the 
Kke,  if  idem  dies  be  given,  there  it  is  not  ujual  to  enter  the  cojinage^ 
but  if  the  party  prays  execution^  then  it  is  ufed  to  enter  the  cofinage 
in  fuch  form,  et  fuper  hoc  idem  petens  dicit  qu6d  ipfe  eft  confang,  et 
heres^  &c.  And  Jhew  how  coufin,  &  petit  executionemy  and  it  was 
held  good  enough.  Per  Comberf.  Prothonotary.  Quod  nota  bene. 
Br.  Cofinage,  pi.  12.  cites  33  H.  6.  54. 

9.  In  wajl,  if  the  defendant  appears,  and  the  plaintiff  conveys 
the  reverjion  as  coufin  and  heir  to  the  leflbr,  hejhalljhew  how  coufin ; 
and  /  contra  where  the  defendant  makes  default^  by  which  a  writ  to 
enquire  of  wafl  is  awarded,  quod  nota  diverfitat.  Br.  Titles, 
fl.  56.  Cites  34  H.  6.  44, 

JO.  In 


266  ^^tft* 

So  in  OKI  m  to.  In  fimudon^  the  tenant  voucbid  $ne  J.  as  cnfn  and  hefr,aA4 
v'fta^  he  (hewed  how  coufin;  and  per  tot.  Cur.  he  need  not  ujhevihmti 
ftet  h^    ^^^fi^  ^  **^  aftion.    Bn  Voucher,  pL  76.  cites  25  £.  4.  4. 

coufin  tillthi  dtraignuig  of  tbe  warranty  to  the  vouchee>  whea  be  appears  i  per  FeiMot.  Quod  nOK 
aegatur.    Br.  Coinage)  pi.  5.  cites  3S  £•  3. 15* 

11.  Contra  in  writ  df  entry  within  the  degrees;  for  he  ought 
tiot  to  vouch  out  of  the  line^  therefore  he  11^1  ihew  there  bow 
coufin.     Ibid. 

12.  Error  was  affigned,  becaufethe  tenant  in  thefmner  recori 
pleaded  that  his  father  was  feifedinfee^  and  died feifedy  and  the  land 
dejcended  to  him  as  Jon  and  heir  of  his  faid  father,  and  did  net  fej 
that  he  was  his  fin  and  heir  in  faSf^  and  yet  weU,  per  Cur.  For  the 
vfual  entry  is  not  otfaerwife,  and  fo  it  is  ufed  diat  a  man  msnr  jufUfy 
asfirvanty  &c.  as  batliffy  &c.  or  as  executor  of  fuch  a  teuamenty 
&c.  to  do  fuch  2/A',  and  it  is  ufed  in  pleading,  that  a  man  was 
feifed  in  his  demefne  as  (f  fee^  and  not  in  his  demefiie  in  fee  \  the 
iame  law  to  fay  as  couRn  and  heir,  &c.  and  fo  no  error  by  the  opi- 
nion of  the  court,  ana  after  it  was  adjudged  no  error.  Br.  £nx»v 
pL  143.  cites  5  H.  7.  2. 

13*  In  trefpafs  ;  the  defendant  faid  that  bis  father  wasfeifed^  and 
died  by  protejiation  feifed^  and  he  entered  as  beir^  and  gave  .c«&«r 
to  the  plaintiff;  there  this  bar  ou^t  to  be  confeffed^  avoided^  or  tra-^ 
verfedj  Quod  nota ;  per  Cur.     Br.  Barre,  pi.  2.  cites  26  H.  8. 7. 

•  3  Mod.  i^,  •  Where  a  man  claims  as  heir  in  fee  flmple  to  aiw  man  bjr 

l^Q^KeU  ^cfccn^  ^^  niuft  ^^^^  hirnfelfheir  to  him  who  was  kift  feifed  a^uauf 

low  V.         of  the  inheritance.     Co.  Litt.  1 1.  b. 

Rowdeo. 

«Mod.2c6.       15.  If  a  man  claims  as  coufin  and  heiry  he  mu/i  Jhew  bnVj  but 

incafe of     not  when  he  claims  as  brother  orfon  and  heir,    rer  Dodderic^e  J* 

v.Ro""    Godb.  27s.  pi.  388. 

DEM  per  Eyre  J.  If  one  brings  a  fermedoft  in  dcfcender,  he  muft  natm  tvtry  ot^e  to  whom  any 
right  did  defcend,  or  othcnvife  the  writ  will  abate.  Per  Eyre  J.  3  Mod*  156. 

But  in  a  writ  of  error  to  reverfe  a  fine  as  coufm  and  heir,  and  affigns  errorSy  and  brings  zjdftm 
ad  auScnd,  erroreif  and  (hews  not  in  either  of  the  faid  writ  how  coufm ;  it  was  refolded  good 
upon  demurrer  ;  for  the  one  is  but  a  coromiflion  to  hear  the  errors^  and  needs  not  fuch  certainty ; 
and  the  other  is  but  a  writ  founded  thereupon,  nor  is  it  requifite  chat  the  title  be  fliewed  therein^ 
unlefs  it  be  in  a  fpecial  cafe.    Cro.  J.  260.  Pafcb.  5  Jac  B.  R.  Chainpemoon  t.  Godoipbin. 

r  267  ]  16.  In  debt  for  rent  by  the  heir,  referveden  a  leafe  made  by  the 
'  father^  the  plaintiff  counts  that  he  is  fin  and  heir  ef  the  leffir^  but 
does  not  allege^  that  he  brings  the  a&ion  as  heir  \  and  upon  except 
lion  taken,  Williams  J.  (aid,  that  he  ought  to  have  ihewed  in  his 
declaration ;  how  he  came  to  the  reverfion,  and  thereby  to  intitle 
himfelf  to  his  adion,  and  adjudged  for  the  defendant.  Buld  4L 
Mich.  8  Jac^  Smith  v.  Nufam* 

17.  Error  to  reverfe  a  fine  taken  by  commiffion,  and  the  error 
afSgned  was,  that  the  cognifor  died  before  the  return  of  the  writ 
of  covenant  But  this  point  was  not  argued,  becaufe  juftice 
AUybon  was  of  opinion,  that  the  plaintiff  in  the  errors  had  not 
well  intitled  himfelf  by  Ae  writ;  for  it  was  brought  by  him  atf 
confanguineus  ^  heresfcilicet  fiiius^  &c.  but  doth  natjbew  hew  Ke 
was  of  kindred.    To  this  obje£lion  Sir  William  Williams  dM 

foUidtoc 


(onkitor  general  replied,  Aat  if  a  defcent  be  (ram  ao  anceftors^  it  h 
not  mctffary  i^fay  that  he  was  fin  and  heir  of  fiuh  a  me^  who  was 
/on  and  h^r  offuch  a  one^  who  was  Jon  and  hiir  offuch  a  one^  andfi 
CO  the  twentieth  anceftor.  Agreeaple  to  this  are  ^1  the  precedents 
in  formedons  it  is  only  faid  that^'trr  defiondit.  Adjomatur*  3  Mod* 
152.  Hill.  3jac.  B.  k.  Price  v.  Davies. 

18.  In  fAatding)  if  the  fon  will  make  himfelf  heir*  to  the  uncky  *S.  P. 
he  muft  ihew  how,  and  make  the  father  a  medium  5  that  is,  that  Hok^ch^T 
inheritance  defcends  to  him,  ut  conumguineo  et  haeredi ;  viz*  fin  of  Show  249. 
ftuh  a  one,  who  is  brother  and  heir  to  the  uncle*     12  Mod.  619.  in  cafe  of 
•fliU.  13  W.  3.  B.  R.  in  cafe  of  Blackborough  v.  Davis.  Rowdc„!l 

But  a  Jon  need  never  ihew  his  cofinage  ;  for  he  is  immediate  heir.    Ibid,  per  Holt. 

19.  And  lb  xn  cafe  of  defcent  from  the  grandfather^  you  muft 
do  it  in  like  manner  by  the  father,  that  it  dtfcends  to  him  ut  con- 
&ngmneo  et  iueredi,  viz.  as  fon  and  heir  to  thefather^  who  is  fon 
and  heir  to  the  grandfather.  12  Mod.  619.  in  cafe  of  Blackbo- 
rough v.  Davis. 

20.  But  brother  and  filler  are  in  an  immediate  degree  to  one 
another,  and  for  that  need  not  mtntion  the  father  in  making  title  to 
each  other;  and  for  this  he  quoted  the  great  cafe  of  Foster  and 
Ramsey  in  the  Exchequer;  two  fons  of  an  alien,  born  in  Eng- 
land, one  of  them  dies,  the  other  (hall  be  his  heir,  and  making 
title  he  need  not  mention  the  father,  12  Mod.  619.  in  cafe  of 
Blackborough  v.  Davis. 

(L.  2.)      Charged.  Included,  though  not  named^    ^i/mv" 

1.  I  F  a  man  leafes  for  years  by  deed  with  warranty^  and  tkcleffee  Br.Cove- 

*  is  otifted  by  a  Jiranger  by  titUy  adion  of  covenant  lies  againft  "ant»  pL 
Ae  leflbr,  and  agatnft  the  heir,  if  he  has  obliged  the  heir  to  war-  c— tKc** 
ranty,  and  fo  fee  that  the  heir  is  not  boundf  if  the  warranty  does  warranty 
not  exprefs  heirsy  per  Littleton.     Br.  Defcent,  pi.  50.  cites  3a  muftnamt 
H.  6.  32.  ^^^  ''«7 

^  exprefsly, 

aod  the  heirs  mud  have  afTets  by  defcent  in  fee  fimple.    Br.  Covenant;  pi.  38.  cites  S.  C., 

2.  And  if  a  man  covenant  by  indenture  to  build  a  houfe^  and  does  S*"-  Cove- 
not,  and  dies;  adion  o^  covenant  lies  againfl  the  executor Sy  becaufe  ^^^^ 
the  teftator  broke  his  covenant,  but  not  againft  the  heir  without  s.  c.  &  P. 
vfarranty,  and  fo  fee  that  the  executor  may  be  bound  without  byLitUc- 
cxprefc  words  of  executors ;  per  Littleton.   Br.  Difcent,  pL  50.  "*"• 
«tC8  32  H.  6. 32. 

3«  Heir  (hall  not  be  charged  in  grant  nor  in  warranty  without  S.  P.  agree* 
fxfrefi  words  of  heirs.     Br.  Grants,  pi.  161.  cites  21  H.  7.  4.  Pafch'^Is 

Ja.  fi.  R.  Cro.  J.  570.  in  cha  Exchequer  chamber,  in  ^fe  of  Goodwin  v.  Ooodwia* 

4*  A.  makes  feoffment  in  fee  to  B.  and  binds  bimfelf  only  to  [  268  1 
parranty  without  more  j   B.  is  impleaded  and  voucheth  A.  whp  *"  ^ 

Mereti  into  the  warranty^    and  lofeth  fo  as  judgment   is  given 
^aiaft  B.  and  alfo  to  recover  in  value  againft  A.  who  before  exe- 
cution 


a68  ^ix. 

cution  dies;  per  Cur.  B.  ihall  have  execution  in  vaiue  againfk  tbe 
heir  of  A.  4  Le.  206*  Mich.  21  £Iiz.  B.  R.  Anon. 

(M)    Where  he  ihall  be  the//y?  T^i^r. 

X.  T  F  the  king   grants  to   me  that  my  heirs  Jhall  he  quit  of 
^  toUy  this  is  a  good  grant  for  my  heirs,  and  yet  I  myfelf  ihall 
not  take  advantage ;  per  Danby.  But  Prifot  dubitavit.  Br.  Patents, 
pi.  28.  cites  38  H.  6.  10. 

2.  If  tenant  for  life  be  of  land  out  of  which  a  rent  is  ijfuing  infee^ 
luid  the  tenant  for  life  purchafe  the  fame  rent  by  grant,  this  grant  is 
good  to  take  effed  m  the  heirs  of  the  tenant  for  life,  and  yet  he 
had  pofleffion  in  the  whole  land  at  the  time  of  the  grant,  &c. 
Perk.  f.  81. 

3.  A  man  cannot  at  thir  day  grant  lands  in  tailj  and  referve  et 
rent  to  his  heirsj  and  exclude  the  grantor  himfelf\  for  the  heir  cannot 
take  any  thing  in  the  life  of  the  anceftor,  neither  can  the  heir 
take  any  thing  by  difcent,  when  the  anceftor  himfelf  is  excluded. 
Co.  Litt.  99.  b. 

4.  If  a  man  had  granted  lands  at  the  common  law,  to  hold  rf 
his  heirsy  thefe  words  (to  hold  of  his  heirs)  zrevoidy  and  he  ihail 
hold  of  die  grantor,  as  he  held  over;  which  he  fhould  have  done  if 
he  had  made  no  refervation  at  all.     Co.  Litt.  99.  b. 

I  Rep.  155.  J, ,  If  covenant  be  by  indenture,  that  J/sfon  Jhallmarry  B. '  J  daugb* 
Rktor  ^^^>  ^^^  which  B.  gave  to  A.  lool.  and  for  this  A.  covenants  with 
OP  Ched-  B.  that  if  the  marriage  Jhall  not  take  effe^^  that  A*  and  his  heirs  JbaU 
DiNo-  befeifed  of  lOOO  acres  in  D.  to  the  ufe  of  B.  and  bis  heirs  until  A. 

ciicTs.^c?'  his  heirs  or  executors  repay  the  100/.  and  after  B.  has  ijfue  within 
and  the  ^g^  ond  diesy  and  the  marriage  did  not  take  effe£ly  by  which  th^ 
reporter  eftate  is  executed  in  the  heir  of  B.  by  the  ftatute  of  ufes  made 
reaftra  —  anno  ^^  H.  8.  notwithftanding  that  B.  was  dead  before  the  refiilal 
S.  c.  cited  of  the  marriage,  for  now  the  ufe  and  pojfejjion  is  vefted  in  the  bsir 
Arg.  Mo.  $f  jg.  fo  that  the  indentures  and  covenants  Jhall  have  relation  t9 
ti7^PoU  ^^"^^^^^S  of  the  indenture-,  for  thefe  indentures  bind  the  land  with 
4«x.  60*  *  ^^  ufe,  which  indentures  were  in  the  life  of  B.  But  quaere,  if  the 
heir  of  B.  ihall  be  in  ward  to  the  lord  ?  For  he  is  heir  and  yet  pur^ 
chafor  as  it  feems.    Br.  Feoffments  al.  Ufes,  pi.  59.  cites  3  M.  i. 

o.  A.  made  a  grant  to  B.  that  if  B.  paid  A,  20 1.  at  Eatery  Jf. 
Jhould  have  an  annuity  of  40  j.  to  him  and  his  heirs ;  if  S.  dies  before 
Eajiery  B.*s  heir  (hall  never  have  it ;  per  Anderfon  Ch,  J.  Goldfln 
64.  in  pi.  2.  Mich.  29  &  30  Eliz. 

7.  A  man  cannot  entail  a  remainder  to  his  right  heirsy  unlefe  he 
begin  firft  in  himfelf.     Arg.  Le.  102.  Pafch.  30  Eliz.  B.  R.  in  cafe 
of  Allen  v.  Palmbr,  cites  D.  237.  and  Br.  32.  H.  8.  Gard.  93.  • 
Where  a  8.  A.  in  confideratim  of  100  L  bargains  and  fells  Black  Acrthj 

luots^^tb  I'^c'*^*"'^  inrolled  to  B.  and  by  the  fame  deed,  in  con/ideration  oftht 
B-thacif  J<iid  100 1.  and  of  rent  to  be  granted  afterwards  by  B.  covenemts^ 
be  doth  not  that  if  he  fells  any  part  of  his  other  lands  that  B.  (hall  have  the  firft 
wui'^aod  ^^'^^  ^^^  ^®  purchafe  of  them,  and  if  he  attempts  to  fell  without 
fcUed  to      fuch  otkr  to  B*  that  then  A.  and  his  heirs  will  fiandfeifedy  for  tin 


fami  con/iderations^  to  the  ufe  of  B.  and  his  hetrs  of  all  fuch  lands  thenfeof 
as  he  fliall  attempt  to  alien  withput  fuch  notice ;  'B.  dies,  leaving  ^^,  ^ 
M.  his  htir;  A.  wiriiout  notice  fells  other  land  to  J.  S.  Y(ho  had  dies;' the 
notice  of  the  covenant;  the  rent  was  not  granted,  yet^he  jufticcs  covenantor 
agreed  that  the  coniideration  was  good  enough,  though,  but  one  of  nJ^pT^^hj, 
the  two  things  be  performed^  that  is  the  payment  of  the  money ;  «fe  arifes  as 
and  fecondly,  that  the  rent  (hould  have  been  granted  in  convenient  well  to  the- 
timej  which,  not  being  done,  is   no  part  of  the  confideration.  {l^B^hinir* 
Thirdly,  they  doubted  if  the  heir  of  B.  fliould'take  benefit  of  the  felf  if  hs 
contingent  ufe.    Mo.  547.  Hill.  37  Eliz.  MiHs  v.  Parfons.  iwdbcen 

living,  and 
f)e*  ibsdi  have  the  land  in  the  nature  of  a  dcfcent.  z  Mod.  200.  Pafch.  29  Car.  2.  Arg.  in  cafe  of 
Southcotc  V.  Srowcli.— ci«s  i  Roll.  Abr.  794.  Parfons  v.  Willis.       .  *  *r26Ql 

9.  A  deed  of  bargain  and  fale  was  inrollet^  after  tht  death  ofbar^ 
gaime  and  within  the  6  mom'is.  It  w^s  r^fclvcd  by  the  three  Ch. 
J.  on  a  cafe  out  of  the  court  of  v/ard^  thr^t  the  heir  was  to  fuc  liver)- ; 
for  they  agreed,  that  this  differed  from  ail  the  c^fes  put  in  Shelly's 
Case  of  recovery,  flne  executory,  or  covenant  to  raife  ufes,  as  in 
Wood's  Case  there,  and  the  like  where  the  eftrite  vefls  in  the 
heir,  though  quail  heir  that  never  w^  in  the  anceftor ;  for  this 
upon  the  mrollment  fettles  in  law,  as  betv/een  the  bargainor  and 
bargainee  ^^  initio^  upon  \^z  Jlatute  27  H,  8.  10.  of  ufes,  which 
joins  all  the  eftatcs  to  the  ufes  ipfo  fadto,  only  the  ftatut?  of  inrol- 
ment  iays,  that  in  that  cafe  it  Ihall  not  veft,  except  the  deed  be 
inrollcd  ;  fo  thct  if  it  be  inrollcd  it  vcfts,  not  by  the  ftatute  of  in- 
rollinents,  but  by  the  ftatutfi  Of  ufes,  prefently.  Hob.  136.  Pafch. 
15  Jac.  Diinmock's  cale. 

10.  If  a  man  devifc  lands  to  one  and  to  his  heirs^  and  after  the  *  S.  C. 
devifee  dies  before  the  devifor^  the  dcvifo  is  void ;  for  the  will  was  ^'^^  ' 
aheraWe  at  the  pleafure  of  the  devifor,  and  the  heir  cannot  be  pur-  153.  Mich^ 
chafer,     i  Rep.  155.  b.  Mich.  40  &4i  Eliz.  B.R.  in  the  Rcclor  13 Jac.  B. 
of  Cheddington's  cafe.: — -4^ites  PI.  C.  345.  a.  •  Bret  v.  Rigden.     ^t^^r^ 

59.  per  Jones  J-  Or  '-XTifc-ff.r.ttU  be  mac'e,  and  l-ffort  Hvct-y  Ihc  feoffee  diesi  or  if  grantereflhe  reVT* 
^wdics  knfvrs  atiorK'"  nt,  tue  ')eir  (hall  not  L^ke  j  for  the  conveyance  was  no?  pcrfe£^.— — But 
if  a  man  acvife  to  J.  S,  upon  icntirtrenf^  and  devifor  die?,  r.:id  then  J.  S.  dies  before  the  contingent, 
aod  aficr  ch«  oomingcnt  happens,  it  fesms  that  the  heir /ball  take  ;  for  the  will,  which  was 
the  conveyance,  Was  porfeA  by  the  dcalli  of  the  dciCr,  and  not  to  he  altered  by  any; 
per  Jones  J.     Jo.  59.  Mich,  aa  Jac.  3.  R.  in  cafe  ot  K.y  v.  Hytde.  For  when  the  convey- 

ance is  perfe^  ir)  ^hc  life  of  an  anceftor,  the  heir  (hall  take  though  the  contingency  does  no^ 
^p«Q  ia  Che  life  of  the  anceilor ;  per  Jones  J.  a  RolL  11.484.  in  S.  C.  by  name  of  Uurd 
.t.  Foy. 

11.  Bond  by  A.  to  B.  tpon  condition  to  affure  land  during  his  Jenk.249, 
life  to  B.  and  his  heirs  j  B.  dies^  living  A.  per  Whitlocic  and  Jones  P*'^^* 

J.  the  conveyance  muft  be  made  to  the  heir,  but  Dodderidge  and 
Hyde  J.  contra;  but  judgment  by  the  conlent  of  Hyde  Ch.  J. 
Was  given  for  the  plaintiff.  Jo.  i8i.  Trin.  4  Car.  B.R.  Eaton 
V.  Butter. 

.12.  Upon  render  by  fne  to  A.  and  his  heirs,  if  conufee  dies  s.  P.  To, 
Wore  entry,  the  heir  of  the  conufee  may  enter  5  for  the  land  is  59.  cites  • 
bound  with  the  fine,    Jenk,  124.  pi.  50. 249.  pi.  40,  CAst^^anj 

(bcRc^or  of  Cheddki^ton's  cafe.**'— *  i  Rep.  105.  a 
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Jenk.149.  I  J,  Upon  covenant  to  raife  ufes  upon  grant  or  agnemint  pcf- 

s!  p!^nd  forn^ed,  or  to  be  performod,  and  .covenantee  dies  before  entry)  or 

fays  the  before  fuch  performance ;  the  heir  of  the  covenantee  after  fuch 

h<;ir  (hail  performance,  may  eater  \  for  the  land  is  bound  with  die  covenant. 

'/.".^t.  h^  1^4.  pi.  50. 

139.  S.  p.  cites  3  Mar.  Br.  Feoffments  59.  Mo.  482.  Art;,  cites  S.  C  and  Mo,  517.  cites  S.C. 
*-Mo.  482.  Arg.  cites  1  Rep.  93,  Shelly 's  cafe.— —If  the  conCingeot  is  performed  k  Ihall  vcftia 
ilie  heir ;  per  Joiics  J.    Jo.  59.  in  cafe  of  Foy  v.Hyrdc. 

14.  In  cafe  of  an  exchange  if  one  of  the  exchangers  enters  and 
dies,  and  the  other  dies  before  entry;  now  the  heir  of  him  that 
had  not  entered  may  enter,  and  he  ibail  be  in  by  defccnt^  though 
his  father* never  had  any  thin?  in  it.     Jenk.  249.  pL  40.. 

15.  Where  the  firfi  pure  ha  for  is  incapable^  none  fliall  take  that 
muft  derive  their  tide  under  him.  Arg.  10  Mod.  ii6.  Hill.  H 
Annae,  C.  B. 

16.  As  a  future  intereft  in  a  term  will  go  to  the  executor,  fo  a 
future  intereji  in  art  eflate  of  inheritance^  will  by  the  fame  rcafon 

defcend  to  the  heir;  per  Jekyl  Mafter  of  the  Rolls.  Mich.  5  Geo. 
I.   10  Mod.  421.  in  cafe  of  Marks  v.  Marks. 

1 7.  Before  the  ftatute  de  donisy  the  donor  had  but  a  poffiili^ 
barrable  after  iffue  at  the  pleafure  of  the  donee,  but  yet  this  poffi- 

L  ^7^  ]  ^*'*^y  '''^^  defcendable  to  the  heirj  per  Jekyl  Mafter  of  Ae  Rq11s.> 
Mich.  5  Geo.  I.  10  Mod.  421.  cites  2  hift.  335. 

18.  The  heir  (hall  be  in  by  defcent  where  the  land  nught  pcjfi' 
bly  have  vefied  in  the  ancejior,  10  Mod.  421.  cites  I  Rep.  98.3. 
Shell/s  cafe. 

(M.  2)  Where  the  Heir  (hall  take  by  a  Grant 
made  to  his  Anceftor,  though  bis  Ancejior  cotdd  not 
take  by  it. 

I.  •  A    rent  ijfuing  out  of  lands  in  fee  was  granted  to  the  tenant  bj 
-^^  the  curtly  in  fee ;  it  will  not  be  taken  as  extinft,  but  Ac 
rent  will  eo  to  his  heirs,  although  he  himfelf  could  not  have  it; 
Arg.  Godb.  128.  cites  5  E.  3. 

2.  If  land  be  given  for  life,  remainder  to  the  right  heirs  of  W. 
-V.  which  IF.  N.  is  attainted  znd  dies;  none  fliall  have  this  land; 
for  he  has  no  heir  by  reafon  of  the  attainder  j  and  although  it  be  a 
name  of  purchafe  yet  none  may  take  it  but  he  who  is  hein  Br. 
Difcent,  pi.  59.  cites  37  &  38  H.  8. 

3*  A  man  cannoty  either  by  conveyance  at  the  common  law,  or 
by  limitation  of  ufes,  or  devife,  make  his  right  heir  a  fwrchapr\ 
per  Wyldc  J.  who  laid  he  agreed  alfo  Griswold's  Casb,  in  D. 
156.  But  where  it  operates  by  travfmutation  of  pffefjion^  a  limita* 
tion  to  the  heirs  of  the  body  of  the  covenantor  is  void  and  no  ufc 
wiUarife.  Thougfi  in  ca(e  of  a  covenant  to  Jtand  feifed  (as  the 
principal  cafe  was)  nothing  moves  out  of  the  coveiuuitor; 
ht  rt tains  tiie  land  smd  direds  the  vife  aad  k^qi^  fuficicat  in  iuoi 
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to  mstiat^a  this  ufe.  There  is  a  great  difference  between  a  con* 
Veyance  at  thi  common  law^  and  a  conveyance  to  ufes  ^  for  at  the 
common  law  the  heir  cannot  take  where  the  anceftor  could  not,  but 
otherwife  it  is  in  cafe  of  ufes ;  per  Wylde  J.  Vent.  372.  373. 
Trin.  26  Car,  2  B.  R.  in  cafe  of  ribus  v.  Miiford, — Cites  2  RoU. 
794.  and  iays,  that  fo  is  i  Rep.  99.  a.  Wood's  cafe  cited  in  Shelly's 
cafe. 

4.  Land  was  given, /«  A.  and  B.  folong  as  they  lived  jointly  togs'* 
ther^  the  remainder  to  the  right  heirs  of  him  that  dies  firjl\  A.  dies, 
the  heir  of  A.  fliall  have  the  land  by  defcent,  and  yet  the  remain-* 
der  did  not  veil  during  the  life  of  A.  for  .the  death  of  A.  muft  pre- 
cede the  remainder  \  per  Jekyl  Mailer  of  the  Rolls»  Midu  5 
Geo.  I    10  Mod.  421;  irites  Co.  Litt.  378.  b. 


(M.  3)  Incapable.     Who  (hall  take. 

I.  npHE  R  E  is  a  difference  when  the  incapacity  is  in  him,  that 
^  is  to  take  by  purchafe^  and  when  in  him  who  is  to 
take  by  defcent  \  for  where  the  firjf  purchafor  is  uncapabUy  there 
none  ihall  take  that  muft  derive  their  title  under  him  ^  but  where 
the  incapacity  happens  in  courfe  of  defcent,  there  the  eftate  will  go 
over  to  him  to  whom  it  ihould  go,  if  the  perfon  made  incapable 
were  really  dead;  per  Sir  Thomas  Powis.  Are.  10  Mod.  116. 
Hill.  II  Annae,  C.  B.  in  cafe  of  Thornbyand  Fleetwood. 

2.  If  tenant  in  tail  has  iiTue  two  foiis,  and  the  eldeft  is  a  monk 
or  an  alien^  or  abjures  the  realm ;  in  all  thefe  cafes  the  younger 
brother  (hall  inherit.  Arg.  10  Mod.  Ii6.  cites  Co.  Litt.  132* 
Belknap's  cai^;, 

(N)  T!ake.     Where  one  may  take  by  the  Name  of  [  271  ] 
Heir  in  the  Life  of  his  Ancejlor. 


and  feme  have  iffue  and)  the  wife  dies,  and  the  feoffor  makes  leafe  but  not  m 

for  years  and  dies ;  now  his  iffue  (hall  not  avoid  this  leSife,  becaufe  I>al Is 

a  man  cannot  have  heirs  in  his  life,  fo  that  at  the  time  of  the  JS^'^J*^ 

death  of  the  wife  there  was  none  to  take  by  the  remainder,  and  not  enter 

dierefore  the  feoffor  had  fee,  and  the  leafe  good  and  (hall  bind  tbe  heir,  eithor  in 

Dal.  20.  pi.  8.  3  &  4  P.  &  M.  per  Bromley  and  Portman.  {J?^  ^^^ . 

V  after  his  deceafe;  becaufe  be  cannot  be  right  heir  of  the  body,  of  bis  father  in  the  Ufe  of  hj^ 
Biber.    D.  ^9.  a.  b.  pi.  64.— S.  C.  cited  Le*  loa.  ^1*  133* 

2.  Tellator  had  iflue  two  fons  and  a  daughter,  and  he  devifed  hi% 
lands  to  the  youngeft  fon  in  taily  arid  for  want  of  fuch  iffue,  then  t$ 
the  heirs  of  the  body  of  tht  elde/I  fin -,- ^md  if  he  die  without  iffue^ 
ti»ea  t$  th$  daughter  thfiii  th€  youngeft  fon  di^  without  iffue,  ^d 

Y  %  afterwards 
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i^erwards  the  elded  Ton  Ukewife  died;  but  left  iflue.  Adjudged 
that  the  daughter  (bould  have  the  land^  becaufe  the  ifliie  of  the 
eldcfl  fon  could  not  take  by  the  name  of  heir  in  the  life  time  of  his 
fether  \  and  all  the  court  held  ftrongly  that  it  is  all  one  irt  cafe  of 
%  ,devife  as  of  a  grant.  2  Le.  70.  29  Eh'z.  B.  R*  Challoner  r. 
Bowyer. 

3.  A.  a  C9pyholdir  furrendired  to  J,  S.  for  life^  and  afterwards  to 
the  right  heirs  of  A.  and  then  he  made  another  furrender  of  his 
reveriion  to  the  ufe  of  W.  R.  in  fee  and  died }  j,  S.  and  the  right 
heir  of  A.  entered;  and  Coke  acounfel  argued  that  by  the  fir  ft  fur- 
bender  nothing  remained  in  him,  but  the  fee  was  referved  to  his 
right  heirs,  and  if  he  had  not  .made  the  fecond  furrender  of  the  rever* 
iton,  his  right  heir  would  have  been  in  by  purchafe,  and  not  bf 
defcent ;  and  the  common  difference  is,  where  it  is  made  to  the  vp 
of  the  furrenderor  hirdelffor  iife^  and  afterwards  to  another  in  tail^ 
remainder  to  the  right  heirs  of  the  furf-enderor^  and  where  the  firft 
limitation  is  not  to  the  furrenderor  for  life^  &c.  For  in  the  frfi  cafe 
his  right  heir  Jhall  be  in  by  defcent^  and  in  the  other  by  purchafe*  I 
I^e.  101.  Paicb.  30  Eliz.  B.R.  in  cafe  of  Alien  v.' Palmer. 

{O)  Where  it  is  2i  Word  of  Limitation  or  Pnrcbajt. 

jfmJin  '•.  A  maji  cannot  make  his  heirs,  or  heirs  of  his  body,  purd^ors 
iJLuefor       '     -^  unlefc  he  depart  with  the  whole  fee  Anple.     Co.  Litt 

phcahon  to 

the  conufor  of  a  fine  to  ufes  will  prerent  the  hefr  to  take  as  a  pvrchafor.  See  Mo.  '^%^  Fen- 
wick.  V.  Mitford.  ■  So  in  a  covenant  to  ftand  ieifed.    See  2  Lev,  75.  Pybus  v.  Mitford.— 

For  there  was  no  difpoficion  of  the  old  edace  during  the  life  of  the  party,  and  therefore  it  (bM 
continued  in  him,  and  then  tlte  remainder  to  his  own  right  heirs  knit  and  ooitfelidated  with  that 
old  ufe  undifpofed  of  fof  life,  and  confequently  his  right  heirs  could  not  be  porchaf<xSy  and  the 
tidufewat  conflrued  to  cmiinae for  Ufe  \  ktcaufc  it  might  happen  that  aU  the  tfaxtt  mgbe  Jertmim 
Tlurvi^  bii  iiftf  andtbtn  there  %vouId  he  noperfon  to  take  the  fre:bo/d  Vfhi//i  hi  ^Bved;  for  be  eomldlxtvt  n» 
^ein  tiJJ  after  bis  deatb^  and  he  had  made  tn  diff^Jition  of  tbeuft  during  his  Sfe,  and  thierefore  the  afe 
continued  in  him  during  his  life,  and  that  upon  determination  of  the  intennediate  eftatesy  bdng 
united  and  conjoined  with  theVcmainder  to  his  right  heirs  made  it  one  confolidatcd  fee  in  himfdft 
and  fo  his  heirs  muft  take  by  defcenl  and  not  by  purchafe ;  httt  vfhere  the  itdire  ufe  suae  exfref>hf 
lipnted  out  of  him  during  bit  iif^,  (o  that  by  no  poifibility  the  intermediate  eftate  can  deSOTninie 
during  his  life,  there  the  remainder  to  tbt  right  heirs  is  a  good  remainder  and  they  (hall  take  by 
purchafe  and  not  by  defcent.  Tr.  1712*  Arg.  Ch.  Prec.  34T.  24.2.  cites,  as  to  this  laft  point,  the 
(fafe  *'of  Tipping  v.  Coiin.— ^Carth.  273.  S.C.  adjudged  HiU.5W.3cM.  B.R.— .-4Mod. 
380.  S*  C  argued. 

T  272  3       ^  The  word  heir  is  not  always  and  of  neceffity  to  be  intended  as 
a  word  of  limitation,     Wms's  Rep.   59.  agreed  Hill.  1702,  and 

cited  2  Vent,  311.  Burchett  v.  Durdant. And.  2  Jo.  114. 

Lifle  V.  Gray. 

t^ons^if  (O.  2)  Advantage.  Of  what  Things  he  (hall  take 
djcovc.'  Advantage.  Entry  in  General.  And  what 
n««i(H)         Things  may  defccnd  to  hkn. 

1.  T  Kafnfe,*a  man  was  ^ffeiffd^  and  would  not  entjtr^  but  £eJj  the 
*  heir    may   enter. "    Br.  ^ntre    Cong,   pi.   63.  cites  27 
Aff.  32. 

a.  S9 


!•  5I0  of  an  alienation  ^ths  tenant  f$r  life  in  fee^  if  he  in.rrz/^r- 
'  fmn  dles^  the  heir  may  enter ;  for  entry  may  defcend ;  and  where 
defcenC  is,  or  be  who  has  title  of  entry  is  within  age,  he  may  enter, 
by  reafbn  of  the  nonpge*     Br.   Entre  Cong.  pi.  63.  cites  27 
Aff.  32.  • 

3.  When  an  entry  is  vefled  in  the  father ^  it  fliJill  defcend  to  the 
ion.    Br.  Entre  Cong.  pi.  85.  cites  43  AfT.  45. 

4*  Title  of  entry  of  an  anceftor  may  defcend  to  his  bein  Br, 
Entre  Cong.  pi.  17.  cites  50  E.  3.  21. 

5.  In  aflife,  if  a  man  he  dijfeifed  and  diesy  his  heir  within  age^ 
and  the  heir  enters,  he  ihall be  in  ward,  and  fhall  have  his  age; 
and  none  may  enter  upon  him,  so  more  than  upon  a  dying  feifed  \ 
per  Hull,  which  none  denied,  and  it  feems  to  be  good  realbn,  for 
tt  avoids  mefne  a£ts«  Br.  Entre  Cong.  pi.  22.  cites  9  H.4.  5« 

6.  If  I  enfeoff  A,  upon  con4ition,  that  if  my  heir  fay  to  him  20  s^ 
ajter  my  deaths  that  then  he  may  re^enter^  and  after  my  death-  my 
heir*  pays  to  him  20  s.  he  may  enter  5  per  SIcreene  and  Urfwick^ 
quod  Brian  conceffit ;  and  yet  the  condition  is  not  refqrved  to  the 
father,  fo  cannot  defcend  to  the  fon,  therefore  quxrc.  Br*  Co^idi* 
tiohs,  pi.  63.  cites  15  £.  4.  13. 

m 

(O,  3)     Entry •     In  what  Cafe  the  Heir  msty  enter, 

though  the  Ancejior  was  barred. 

• 

I.  T  F  a  man  dijfeifes  hisfafher^  and  makes  a  feoffment  without  war^ 
^  ranty^  and  ih&  father  diesy  thf  heir  cannot  enter,  and  yet  the^ 
heir  of  the  biir  may  enter,.  But  lie  who  made  the  feoffment  cannot 
enter  againft  his  own  feoiFmf  nt,  though  right  defccnds  by  the  deatii 
of  bis  ^ther  who  was  diiTeiied^  per  t^iifoc.  Br.  Entre  Cong.  pU 
47.  cites  39  H.  6.  42.  * 

2.  Gnindfatber,  father  and  fon,  the  fat  her  dij/eifed  the  grandfather^ 
and  made  a  feoffment  without  warranty^  and  died,  and  after  the 
grandfather  died,  the  fon  may  enter.  Br.  Entre  Cong.  pL  I2i* 
cites  Littleton,  Difcontinuance. 

(P.)    In  what  Cafes  the  Heir  (hall  enter  for  ConJi^  [  273  ] 
tion  broken^  8cc.  and  what  Ihall  be  faid  fuch  a 
Condition. 

!•    A    man  devifed  his  land  to  be  fold  by  his  executor^  anddied^  and  s.P.be- 

^^  A.  tendered  money  to  the  executor,  but  not  to  the  value^-  cauic  the  • 
and  he  refufed  to  the  intent  to  Jell  more  dear^  and  held  the  land  ^jf,^  ^^ 
fir  two  yearsj  and  took  the  profits  to  his  own  ufe ;  the  heir  entered,  the  ufo  of 
^id  well  by  judgment  i  anc}  per  Mowbray,  the  executor  •  muft  fell  the  foniof 
«  foon  as  he  can.     Br.  Entre  Cong.  pi.  124.  cites  38  AfT.  3.  it^bSf^'dU 

n^^  to  be  diflributed  for  chat  purpofe.    Br.  ConUUion(y  pi.  Z}$»  cites  S.  C.—- *»*  Orig.  (poic) 

Y  3  0*  Land 


%  Land  Is  divifid  to  A.  t9  find  a  cbaplatny  but  he  does  tK>t  find 

cme  \  the  heir  may  re-enter.    Br*  Conditions,  pL  2i8.  cites  49 

Afl.  8 

Kelf.Abr*        j,  ^,  ^^5  feifed  in  fee  of  land  held  in  focage,  and  by  His  laft 

22l  \i  aj"    will  in  writing  gave  the  land  in  the  premifles  of  it  to  his  wife  fir 

•djudged.      term  of  her  life,   upon  condition^  that  ^zjhouldfind  B*  his  etdefifin 

atfchooL,  and  educate  him  in  virtue  ^  bonis  moribus  at  her  cofiy  till 

his  full  age  of  21  years  ^  and  after,  in  the  end  of  the  will,  he  gave 

the  land,  after  the  death  of  his  wife,  to  his  fecond  fon  in  tail,  faving 

*  the  fee  fimple,  and  died ;  his  wife  entered,  and  broke  the  condition, 

and  the  faid  B.  after  his' full  age  entered,  and^  living  the  wife, 

brought  adion  of  trefpafs  ;  if  his  entry  was  lawful  or  not,  was  the 

queflion.     Argued  for  the  heir.  D.  126.  b.  127.  a.  pi.  51.  HiH. 

2  &  3  P.  &  M.  Warren  v.  Lee. 

4.  A.  indebted  to  J.  S.  in  500  /.  by  bond  (in  which  neither 
.day  of  payment  nor  condition  was  exprefTed)  devifed  lands  to  B. 
and  d  his  fons  and  executors  in  fee  fimple^  upon  condition  that  if 
theyjbould  not  pay  the  faid  500  /.  to  the  faid  J.  S.  according  to  dte 
tenor  of  the  faid  obligation,  then  the  devifejhould  be  voiJy  and  that 
then  as  now  and  iiow  as  then  I  give^  i^c.  the  premijfes  to  £>.  uncle 
of  the  faid  B.  and  C,  to  hold  to  him  and  his  heirs  for  everj  upon 
condition  that  he  Jhall pay  the  (aid  500/.  to  J.  S.  as  he  hath  willed 
his  executors  to  do.  A.  died,  the  500  /.  not  paid  by  the  executors.  D. 
the  un,<^e  died,  and  then  y»  S.  requejied  the  executors  to  pay  tbe 
money.  The  queflion  was,  whether  the  heir  of  D.  the  uncle 
might  enter  and  perform  the  condition,  or  not  ?  Quaere.  D*  128. 
pi.  59.  Hill.  2  &  3  P.  &  M.  Wilford  V.  Wilford. 

5.  The  heir  may  enter  for  condition  broke  in  the  life  ef bis  father-^ 
if  it  was'  a  condition  in  deedy  but  not  for  a  condition  in  law.     Mo» 

•  52.  Pafch.  5  Eliz.  in  Eyre's  cafe. 

6.  A.  enfeoffed  J.  S.  and  J.  N.  and  their  heirs  by  indenture, 
and  by  another  indenture  executed  at  the  fame  time,  reciting  the 
former  indenture,  the  faid  J.  S.  and  J.  N.  granted,  that  immediately 
after  J.  S,  and  y.N.  have  enjoyed  the  fame  for  100  years^  the  pud 
jt.  his  heirs  J  &c,  might  re-enter  as  in  their  firu  eflate,  notwithfland- 
ing  the  (aid  feoffment  and  livery.  Both  indentures  were  executed 
at  the  fame  time  -,  the  100  years  expired.  It  was  refcdved  that  the 
heir  of  A.  might  enter,  bccaufe  it  appears  that  the  intent  of  the 
livery  was  fo,  which  intent  is  the  ufe  of  the  feofFment,-  and  diis 
arifes  out  of  the  poffeffion  of  the  feoffees  imipediately  after  the 
enjoyment  of  the  100  years,  by  means  whereof,  and  of  the  ftatute 
of'^27  H.  8.  the  heir  may  enter.-  Mo.  722.  Mich.  33  &  34  EK«» 
Boydel  V.  Walthall. 

7.  jf,  devifed  land  for  years  to  J.  S.  reddeni  &  folvend*  20J; 
annuatim  at  Mich,  to  7.  Z>.  And  for  non-payment  of  that  (iim 
the  heir  entered,  fuppofing  that  thofe  words  maae  a  condition,  and 
that  the  condition  was  broken,  and  that  he  therefore  might  enter; 
and  his  entry  was  adjudged  lawful.  Cro.  £.  454.  Mich.  37  &38 
Eliz.  B.  R.  Fox  V.  Canyne. 

r  274  1       ^*  ^^  heir  >t  '^^  fought  to  take  advantage  upon  breach  of  a 
condition,  becas/i  legaciis  w&i  not  faid  euurding  r#  tbe  wilt  9  but 

bccaufe 


becaufe  tfaefe  was  an  intention  to  pay  it,  and  an  agreement  between 
the  fjfters,  it  was  decreed  againft  the  heir.  Toth.  170.  cites  11 
Car*  Salmon  v.  Vaux. 

(P.  2)     Advantage.     Of  what  the  Heir  /hall  take 
Advantage.     Thingr  done  in  the  Life  of  the  Ance^ 
Jlor.  Forfeitures^  &c. 

I«  'Tp  H  E  heir  may  enter  for  an  alienation  made  to  the  difinhert-- 
"*    tance  cf  his  father  in  the  life  of  his  father ^  where  the  father 
hhnfelf  did  not  ei^ter.     Br.  Entre  Cong.  pi.  8.  cites  41  E.  3.  2;[. 

2.  The  heir  Jhall  never  have  the  ward  fallen  in  the  time  of  thi 
anceftor^  unlefs  the  ancejior  took  a  writ  of  rij^ht  of  ward  in  hit 
life  \  for  this  is  a  real  a6bion,  which  may  defcend,  and  the  anceftor 
was  out  of  pofleilion.     Br.  Ravifhmentde  Garde,  pi.  12.  cites*  i| 

H.4-S4-.     .  .  . 

3.  In  eje£lIone  cuftodiae,  it  was  faid  that  the  heir  cannot  enter 

by  a  claufi  of  re-entry  for  rentj  unlefs  the  rent  was  due  in  the  time 
of  the  heir ;  neverthelefs  it  fcems,  if  the  rent  he  due  tempore  patris^ 
and  he  demanded  it^  h  that  he  might  re-enter,  and  died  before 
entry^  that  tlte  heir  may  enter  5  for  die  entry  is  defcended,  and 
the  cafe  was  of  a  refervation  made  upon  a  feoffment  in  fee  referv- 
ing  rent     Br,  Entre  Cong.  pi.  24.  cites  13  H.  4.  17.     . 

4.  A  topyhoUer  committed  a  forfeiture  b^  fuftering  his  houfe  to  be 
ruinous,  and  making  a  leafe  for  10  years.     Thcfc  were  both  ad->    ' 
mitted  to  be  caufes  of  forfeiture.     Two  coparceners  were  lords  of 
the  manory  and  one  diea^  by  which  the  whole  defcended  to  the  furvi-- 
vory  and  whether  ihe  coind  take  advantage  of  this  forfeiture  was 

the  queftion?     And  per  Powell  J.     At  common  law,  the  heir  was  ^ ' 

intitled  to  take  advantage  of  any  caufes  of  forfeiture  in  the  time  ^  . 

of  his  anceftor,  but  wa/i  &  ceiTavit.     As  to  waft  he  could  not, 

becaufe  it  is  a  perfonal  wrong,  which  dies  with  the  perfon ;  and  as 

to  ceflavit  he  could  not,  becaufe  the  tenant  by  ftatute  has  liberty 

to  fave  himfelf  by  tender  of  arrears,,  which  are  not  due  to  the  heir, 

but  to  the  executors ;  but  that  in  all  other  cafes,  the  eftate  deter** 

mines  by  die  ^  of  forfeiture,  and  though  the  tenant  holds  in  pof- 

fciSoa,  It  is  a  diJTeifm  to  the  lord  if  he  will.     But  the  other  three 

held,  that  the  continuing  in  of  the  tenant  after  forfeiture  was  no 

dijfeifin  at  the  ele^ion  of  the  lord  i  they  held  the  making  the  leafe 

a  forfeiture,  becaufe  it  was  a  breacli  of  truft,  and  that  it  was  a 

perfonal  wrong  as  much  as  waft,  which  cannot  be  transferred  hy  ie^ 

fcenty  butmuft  be  took  advantage  of  by  him  who  was  wronged  \  and 

that  the  eftate  of  the  copyholder  was  not  determined ;  becaufe  tfte 

lord  by  acceptance  of  rent,  &c.  might  aiHrm  it ;  and  that  as  to  the 

tleAton,  it  was  a  thing  intire,  and  therefore  the  furviving  lifter 

could  not  make  eleffion  after  the  death  of  her  fifter.     I  Salk.  i86. 

Trin,  10  W,  3,  C.  B.  Eaftcourt  v.  Weeks, 

Y  f  (QJ  Mostt 


^74$ 


lEttit^ 


Sec  Heir 
towns. 

Arg.  TO. 


(QJ'    ASiions  by  him,  for  what* 

<  • 

I.  A  C T I  ON  lies  for  tlje  heir  for  defacing  or  deftroying  the 
-^^  tomb  or  monufnent  of  his  anceftor ;  fo  for  removing  Ae 
graveftone,  or  coat  armour.,  or  carrying  them  slw^j^  either  the  heir 
or  executor  may  have  an  adlion ,  per  Coke  Ch«  J.  Godb.  200. 
cites  6  |I.  6. 


£275]  (0^2)      ABions.     What  Adions  the  Heir   fliall 

have^Z^r  Things  done  in  the  Time  of  tie  Ancejior^ 

•  •  - 

X,  T  F  2,  farm  is  out  of  repair  in  th$i  life  of  the  anceftor^  and  after 
•*  the  heir  brings  an  a<^ion,  he  fhall  receive  dam^cs  for  the 
l^rhole  time  ;  but  the  heir  ought  not  to  allege  a  breach  in  the  ancejlor*: 
timcy  becaufe  that  belongs  tp  the  executor;  per  Hpit  Ch.  J* 
ji  Mod.  45.  pi.  10.      ' 


(0:^3) 


Where  the   Heir  ^flikll   be  compelled  to 
join  in  a  Sale. 


S.  C.  cited    I.  'T'  HE  words  of  a  will  were  thus,  viz,  try  tSlI  iV,'  and  I  d$ 

Chan.  Cafes  1     ^grebx  authorife  that  my  executory  Jhall  fell  wy  lands^  ^c. 

Janie  of       tailed  B.  to  any  ferfon  or  perfom^  whatfoever,  and  their  heirs  and 

Afby  V.         ofjigns  for  ever  for  the  befl  value^  with  as  convenient  Jfeed  ai  may' hey 

pQyl,&  al.    ^jj2  with  the  money  to  pay  all  my  jufl  and  due  debts.     The  exfecutor 

did  not  fell  according  to  the  directions  of  the  will :  the  court,  on  a 

bill  brought  by  the  creditors,  decreed,  with  the  affiftance  of  Ac 

judges,  and  reading  of  precedents,  that  the  lands  be  fold,  and  that 

the  heir  join  in  the  fale.      Chan.   Rep.    16S.   1655.  Ambj  r. 

Gower. 

2.  J#S.  fcifed  in  fee  dcvifed  lands  to  his  executors  to  fell  emd pay 
debts.  The  heir  ftiall  be  compelled  to  join  in  the  fale;  and* dm 
lord  keeper  iaid  iVwas  fo  ruled  in  parliament.  Chan*  R.  262* 
Trin.  27  Car,  2.  Fowle  v.  Green. 

3.  Lands  wsre  fettled  on  truflees  to  be  fold  for  payment  of  debts. 
The  creditors  brought  their  bill  to  compel  a  fale,  and  fuggefted 
^hat  the  truftees  pretended  a  want  of  power,  and  the  heir  infifted 
that  he  had  fecurities  with  which  the  land  was  chargeable,  and  the 
widow  pretended  that  {he  had  a  jointure,  prior  to  all  other  incum* 
trances,  but  is  willing  to  accept  of  2000/.  in  lieu  thereof,  and 
that  the  J^erfoft,  from  whom  the  eftace  was  origlnaUy  purchafed, 
knowing  that  the  writings  were  cafuaHy  burnt^  reftifcs  to  execute 
a  releafc  for  the  fatisfadlion  of  a .  purchafor.  The  court  decreed 
the  eftate  to  be  fold,  and  the  contending  parties  to  join,  that  the 
'  .  creditors 


creditors  may-  be  (atjsfied  (faying  the  jointure  of  the  widow,  or 
aooo  /.  in  lieu  thereof)  and  with  the  money  (after  the  charges  of 
truftees  deducted,  and  juft  jJloWaiices  made  them)  to  fatisfy  the 
debts  in  equal  proportions  as  far  as  the  fame  will  extend^  die 
truftees  to  be  indemnified,  and  fuch  fecurities  as  the  creditors 
have  for  iheir  refpeftive  debts^  to  be  delivered  up  to  the  purchafor. 
Fin.  Rep.  264.  Trin.  28  Car.  2,  Bennet  v.  Ingoldfby,  Hampfon 
fkal.  » 

4.  A.  feifed  in  fee,  did  by  his  laft  will  appoint  that  hh  debts 
Jbould  be  paid  out  of  his  ejiate^  and  devifed  one  moiety  to  his  wife> 
and  the  other  moiety  to  his  eldeft  fou  and  his  other  children,  and 
declared  that  all  his  ejlate  both  reifl  and  perfonal  Jhould  he  for  the 
nfes  aforefaid^  and  made  the  plaintiffs  executors.  The  executors 
paid  feveral  debts,  but  there  not  being  fafScient  for  payment  of 
the  reft  out  of  the  perfonal  eftate,  the  court  decreed  an  account  of 
the  perfonal  eftate,  and  that  the  heir  join  in  a  fajc  of  the  real  eftate, 
and  that  the  purchsifor  hold  againft  him,  and  all  claiming  under 
)iim.    Fin.  Rep.  415.  Hill.  31  Car.  2.  Stubbs  v.  Stubbs. 

5.  Lands  were  fettled  on  truftees  for  raifing  maintenance  and 
portions  for  daughters  \  the  bi]}  was  to  have  a  fale,  and  that  the 
heir  might  join;  though  the  eftate  in  fee  was  in  the  truftees,  yet 
decreed  that  the  heir  ihouldjoin  \  per  lords  commiftioners.  Pafch« 
1689.  2  Vern.  99.  Roll  v.  Roll. 

6.  A.    having  pnly  one  fon  and  ow  daughter,  devifed  500/.   [  276  J 
portion  to  his  daughter y  to,^  be  paid  by  his  executor^  at  2ly  out  of  his 
perjonal  eflate^   <tnd  rents  and  profits  of  his  fands^  and  if  not  raifed 

by  that  time^  then  his  executor  Jhould  Jf and  feifed'i  and  receive  and 
take  the  rmts^  ijfues  and  profits  of  his  lands  until  the  500  /.  fnovM  ' 
be  raifed,  and  after  payment  devifed  the  lands  to  his  fon.  The  daugh- 
ter at  18  married  J.  S.  the  plaintiff;  (he  died  before  21,  leaving 
liTue  a  daughter*  .  The  huiband,  as  adminiftrator  to  his  wife, 
brought  a  bill  to  have  the  500/.  raifed  out  of  the  land;  and  the 
lord  keeper  decreed  accordingly,  and  with  intereft  and  cofts,  and  • 
the  heir  forthwith  to  join;  although  the  incumbrances  were  fo 
great  that  the  whole  inheritance  would  produce  little  more  than  tb^ 
^ooj/.  2  Vern,  424.  Pafch.  1701.  Jackfon  y.  Farrand. 

(0^4)  Where  the  Heir  fhall  be  compelled  to  convey  g^^  ^^^^ 
Land  abfolutely  or  conditioiially  in  Purfiiance  of  ^w  {y-) 
bis  AnceJior*s  Agreement. 

-!•  'nr  H  £  beir  \%  not  bound  in  equity  to  aflure  lands  which  his 
*    father  bargained  and  toot  money  for,      Toth.  169*  cites 
ISi^  wefton  V.  Dan  vers* 

2.  A*  being  deftrous  to  purchafe  an  eftate  of  J.  S.  which  was 
formerly  fold  out  of  his  family,  employed  B.  as  his  agents  to  con- 
tra^  for  and  take  up  money  to  pay  for  the  purchafe  thereoi^i  which 
i)e  did^  Bad  grficle^  were  ej|^cuted,     B«  paid  part  of  tiie  money, 

but 


> 

but  not  In  the  manner  agreed  by  the  articles,  and  for  bther  part 
unpaid  B.  was  (uedi  and  before  any  conveyance  made,  the  ven- 
dor died,  and  likewife  B.  but  before  B/s  death  he  paid  other 
monies  to  the  heir  of  the  vendor,  and  died  {indebted  very  gready. 
Upon  an  offer  I^y  the  defendant,  the  heir  of  the  vendor,  that, 
upon  payment  of  the  refidue  of  the  purchafe  money,  and  intereft 
and  cofts  in  the  feveral  fuits  relating  to  this  difpute,  and  to  be 
indemnified  from  the  heirs  of  B.  &c.  and  from  all  cofb  he  fhall 
be  put  unto,  until  a  perfect  releafe  or  conveyance  be  procured 
from  them,  he  would  convey  according  to  the  original  articles 
with  warranty  and  covenant  therein  contained,  the  &mt  was  de* 
creed  accordingly.  Fin.  Rep.  20 1.  Hill,  27  Car.  2.  Earl  of  Badx 
¥•  Sir  £liab  Harvey. 


(R)  Favoured.     In  general. 

1.  T  F  a  man  who  had  land  by  defcenty  had  iffiie  fiver al  fim^  he 
^  could  not  have  given  any  of  this  land  to  any  of  his  younger 
ions,  without  confent  of  the  cldejl  \  and  this  was  to  the  intent,  &t 
the  father,  who  might  have  a  greater  afFedion  for  a  younger  ion, 
ihould  not  difinherit  an  elder.  6  Rep.  17.  a.  fays,  that  it  appears 
by  Glanvil,  who  was  chief  juftice  in  the  time  of  H.  2.  in  lib. 
7.  cap.  I.  fo.  44. 

2.  In  B.  R.  a  man  prviytA  fcire  facias  againft  the  heir^  and  the 

tertenants  of  one  againft  whom  he  had  recovered  damages  in  re^f- 

fiifin^  and  was. denied ;  for  firji  he  Jhall  have  execution  againft  the 

executor^  and  if  the  (heriff  returns  nichill,  he  ihall  have  execution 

againft  the  heir ;  for  the  land  (hall  not  be  charged,  but  in  default 

of  chattels.  Br.  Executions,  pi.  28.  cites  7  H.  4.  31* 

Cro.  c.  3.  In  a  cafe  which  carries  the  land  from  the  heir,  there  ought 

369.  Spirt    to  be  a  firong  vindjiri^j  and  not  a  favourable  conftruSlion  made 

-'    3  Mod,  ^  ^^  prejudice  of  the  heir.    Vid.  Lane,  57.  in  cafe  of  Sweet  r. 

222.  vrt  cafe   Bealc* 
of  Wright 

T.  Home/  Prr  Raymond  J.  Raym.  453.  m  cafe  of  Holmes  y.  Meynelt        Ch.  Free* 

384.  Boutel  ▼.  Mohun.— »  Jo.  107.  Aig.  114.  Arg.  cites  Cro.C.  J57.  Anfley  v.  Chap* 
mail— ^447.  •  WilkinfoiLv.  Merriland.  Cro.  E,  74*^  Taylor  v.  Sayer^  P.  371.— 

Per  Trevor  Ch.  J.  i»  Mod.  596,  597.  in  cafe  of  Shaw  v.  Bull.  —To  iijutbtrii  ;ui  heir  at  law. 
there  muft  be  either  exprefs  words,  or  a  tucejfary  imf>lictUiofL  per  Cowpcr  K.  UUl.  1706. 2  Veni» 
571.  City  of  London  v.  Garway. 

Saund,  185.  4*  ^'^  ^  doubtful  cafe^  the  heir  at  law  is  to  be  preferted.  HilL 
Arg.- —  *  13  &  14  Car.  2.  I  Chan.  Cafes,  7.  in  the  cafeof  Goring  v.  Bicker- 
to  be  pre-    ftafF&al. 

ferred  to  a  .         .     .        ^i 

jointrefs,  per  Bridgman  Ch.  J.  Cart.  xxi.<— '•Pitf  where  there  is  m  am^tuty,,  heirflup  min 
not  controal  a  plain  and  exprefs  will.  HilL  1697.  a  Vem.  340.  per  HoU  Ch.  J.  in  cafe  of  Caiy 
▼•  Bertie. 

Ch.  Prcc  5,  An  eftate  given  by  implication  in  a  will^  if  it  be  to  the  difin^ 
440j^Mich.  jj^ififfg  Qf  the  heir  at  law,  is  not  good,  if  fuch  implication  be  onl/ 
s^pfon  T.  conftru£tive»  and  poffible  but  not  a  necejfarj  implication.   Vaugb. 


|>e{t, 
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»6a.  13  Car.  2.  C.  B.  Gardner  v.  Shel<ion. — Sti.  279.  Arg.  in  Homfbj— 
cafe  of  Saunders  v.  Rich.  %'  .^,"* 

%m  C.  Hill.  X  Geo.  u-^Bui  a  will,  if  clear,  is  as  much  to  be  favoured  as  any  heir  at  law.  6  Mod. 
'33*  per  Hole  Anon.— ./^j  where  ^,  by  deed,  made  a  Uafefor  500  years  to  6  trufiees,  with  pvu/tr  io 
maketeajet  far  21  yf^rs,  or  3  lives  at  any  time  within  31  years  after  the  death  of  A'  in  truftyor  pay' 
went  of  bis  dehtSy  and  the  furflus  to.be  for  fuch  purpofes  a}  be /bouU  declare  by  his  wili,  and  gives  two  of 
the  truilces,  as  were  intended  to  be  the  a^ing  perfousi  ao  /•  A  year  for  tl)eir  pains  ;  and  there 
was  a  prtiv'ifoy  that  if  fuch  pcrftH,  to  whom  the  inheritance  Jhould  beh':g,  fhould  coftfrm  fuch  k^fcSy  a* 
fhotild  ht  matfe  by  the  trufinSy  ana  undertake  the  pay  mint  of  fuch  debts  as  fhould  be  then  wtpaidy  the  509 
fear  I  u*m Jhould  uafcy  ^c.  And  by  M«il  of  the  fame  date,  reciting  the  deed  and  power  to  diTpofe 
by  v/'\\\,  appoints  to  tfjc  truJlctS  the  furplusf  to  be  received  by  prof ts,  and  roijtd  by  leafing  within  the  3^t 
years  after  the  deceafe  of  A.  without  account,  and  devifed  the  nverjim  to  b,for  lify  and  to  his  frfiy  &ff. 
f»n  in  tail.  A.  died  ;  B.  by  biU  offered  to  pay  all  the  debts,  and  prayed  relief  againil  tiiis  power  of 
inakiTig  leafes,  during  the  31  years,  as  a{lrange;ind  unufual  ion  of  fetrleinent ;  that  A.  intended 
the  truftees  no  other  b^"C^t  but  the  20/.  a  year,  and  (bould  tliey  be  fuffered  to  make  leafe^ 
according  to  the  power,  the  provifion  made  for  B.  for  life,  remainder  to  his  fir  ft,  2cc.  foaiii 
tail,  wtuld  be  vain  and  iille ;  becaufe  they  may,  in  the  laft  year  of  th6  31,  fill  up  eftaies  for 
21  years  or  three  lives,  fo  that  probably  neither  the  plaintiif  nor  any  fon  nf  his  w:ii  have  any 
benefit  by  it.  But  Ld.  C.  JefFeries  faid,  that  A.  liaJ  exprefsly  given  the  furplus  of  the  profits 
to  the  trufltees,  and  he  could  not  take  it  from  them.  In  this  cafe,  fome  proof  was  offered  tend« 
ing  to  an  ill  pradice  in  the  perfon  who  drew  the  will ;  but  his  lord(hip  faid,  that  he  knew  that 
A.  was  in  doubt  which  way  to  difpofe  of  his  cflate,  and  that  he  had  a  perfonal  kindnefs  for  fome 
of  the  tr\iftees,  and  no  good  opinion  of  the  plaintiff,  and  therefore  difmifTed  his  bill.  And  after- 
wanlsthe  parties  agreed  in  court  for  600  /.  to  be  given  'o  the  truftees,  and  they  not  to  account  for 
any  profiB received.    Vern.  433.  Hill.  i686,  Afpinwall  v.  Cafe  UaL 

6.  A.  devifed  land  to  his  daughter  and  her  heirs^  but  if  B,  his /in  Ld.C. 
(and  jieir)  pay  the  daughter  50  /.  at  Michaelmasy  then  B.  to  have  Macclcj- 
tbe  land',  A  paid  the  money,  but  not  at  the  dayj  decreed  the  land  ^^fiJ^jf* 
to  B,  and  his  heirs,  though  his  heirs  were  not  mentioned  in  the  caf*  wlert 
dcvife  to  him.   Hill.  30  &  31  Car,  1.  2  Chan.  Cafes  i.  Bland  v,  there  js  41 
MiddletoiL  '"'//"\. 

Ciijl  (as  he 
termed  it)  betwixt  an  executor  and  an  heir,  the  latter  ihall  in  equity  have  the  preference. 
2  Wms't  Rep.  176.  Trin.  1723.  in  cafe  of  Edw^ards  y.  Lady  Warwick. 

7.  A.  devifed  lands  to  his  xvife.  The  A»  exhibits  a  bill  pretend* 
ing  the  devife  to  her  void,  becaufe  in  tne  25  Eliz,  the  lands  were 
entailed  to  his  great  grandfather^  to  whom  he  is  heir  in  tail,  and  to 
difcovcr  the  deed  in  tail.  She  was  ordered  to  bring  in  the  writings, 
and  the  deed  fell  out  to  be  among  them.  It  was  infifted  for  the 
wife,  that  unlefs  the  heir  would  confirm  her  eftate,  he  ought  not 
to  beaffifted  by  the  court;  for  that  the  being  wife  is  a  confidera- 
tion  to  raife  an  ufe  at  common  law  j  and  affirmed  that  there  were 
precedents  for  ♦her,  and  the  rather,  becaufe  his  father  had  power  *Theoii- 
to  dock  or  bar  the  entail.  But  Ld  Chancellor  faid,  that  though  P^  ? 
he  would  never  help  the  iffue  againfl  a  purchafor^  yet  this  is  a 

bounty^  and  in  fuch  cafe,  the  heir  having  a  eood  title  ihaU  be  aided, 
and  iecrud  the  deed  to  the  plaintiif.  2  Chan.  Cafes,  4.  Mich. 
32  Car.  2.  Anon. 

8.  If  a  leafe  be  made  in  trujl  to  pay  debtSj  and  the  leflbr  dies,  the 
heir,  paying  the  debts,  fhall  be  relieved  againft  the  leafe ;  per  Lord 
Chancellor.  Hill,  i  Jac.  2. 2  Chan.  Cafes  172.  in  the  cafe  of  Bod- 
min V.  Vandebendy. 

9«  Where  lands  are  vcfted  in  tru/lees  by  aSl  of  parliament  to  be  [  278  ] 
mortgaged  for  a  particular  purpoftj  the  mortgagee  muft  take  care 
that  die  money  be  applied  accordingly,  and  the  heir  Ihall  be  no 
fiirther  charged.   Trim  i686«  2  vern.  5.  Cgtterel  and  Holt  v. 
Hampfon  and  BiU« 

10.  Ld« 
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10.  Ld.  C.  JefFeries  faid,  he  would  do  all  he  could  to  hlf  a  Jif-m 

inherited  hetr^'  and  the  executors  fliall  be  allowed  nothing  more 

than  what  they  can  prove  to  have  been  aduaily  paid  towards  £itjs« 

faftion  of /f^^/aVj  of  50 /.  and  100/.  given  to  him, and  paid  into 

his  father's  hands,    {who  had  afterwards  given  boqd  to  leave  the 

heir  6000  /.  at  his  death  j  and  eo  fmmncy  as  in  part  of  the  legacies, 

and  fhall  pay  the  refidue  with  intereft.   Mich*   1687-  Vera.  482. 

in  the  cafe  of  Cann  v.  Cann. 

Max.  of  II.  A.  by  his  will,  gave  ievcral  ^rticular  legacies  fubjcd  ta 

Equ.  f»«      particular  charges,  and  gave  the  furplus  to  his  wife,  the  pedbnal 

where  the    eftate  {hall  be  applied  in  eaic  of  the  real,   aga'tnjl  the  refiduarj 

rcaleftate    legatee.    Pafch.  1688.  2  Vera.  43.  White  v.  White. 

was  devi-  * 

iied  for  paymefht  of  debts.  Pafch.  3a  Car.  2.  2  Vent..  ^49.  Anon.— 9  Mod.  1S6,  187.  S.C. 
cited.  And  alfo  agmnjl  a  dtviyt,  9  Mod.  189.  cited  hv  Prat  C.  J.  as  decreed  ia  X69I9  and  ki 
1692  a^rmed  in  parliament  la  the  cafe  of  Coote  v*  Moore« 

12.  A.  makes  his  wife  executrix;  flie  takes  ^fecond  bufiand% 

decreed  that  he  ihouM  be  anfwerable  for  fo  much  of  the  former 

hufband's  perfonal  eil.te  as  fhe  had  poiTefled,  notwithftanding  he 

took  it  ;as  a  portion  v/ith  the  widow;  and  diis  was  in  favour  of 

the  heir,  there  being  no  creditors  concerned  in  this  cafe^  and  his 

bill  was  only  to  have  the  perfonal  eftate  applied  in  eafe  of  the 

real.  Pafch.  1688.  2  Vcrn.  61.  Batchelor  v.  Bean. 

5.?. but  13.  Settleiru:nt  was  in  truft  tapay  debts  and  legacies;  the  monies 

no  decree,    are  raifed,  hut  mifapplied  by  the  truftees;  the  land  is  difcharged,^ 

?688!*»       *"^  *®  truftees  liable,    Mich.  1689.  In  Pom.  Proc,  i  Salk.  153, 

Vern.  85.       Anon. 
Harrrifoa  v.  Cage. 

•yfi\{  !+•  If  a  t^f^  he  raifed^  fir  a  partlcuhr  furpdje^   when  that 

feme  joins  pufpofe  is  fat'tsfied^  the  term  {ball  be  in  truft  fo^  the  heir.  But 
^'^^^rr"  hemuft  have  it  as  a  term,  which  muft  go  in  a  courfi  ef  admni^ 
'o/h^'oL^I'  Jlrationy  and  not  in  a  courfe  of  defcent;  and  per  Commiffioners 
mherittmce  dccrecd  for  the  admtniflrator  of  the  hcir^  and  not  to  the  heir's 
toraife        jj^j^^    Pafch.  i6go.  2  Vern.  139.  Levet  v.  Needham. 

money  to  '  *" 

buy  a  place  for  the  baron,  and  baron  covenants  in  the  mortgage  to  pay  the  money^  (4500/.) 
and  on  payment  thereof,  by  a  provifo,  the  term  it  to  ceafe.  The  mortgage  is  afterwards  **ff^J^ 
and  the  provifo  is,  that  ot>  payment  by  them,  or  either  of  them,  the  term  to  be  affignedyos  ihtyf  «r 
tiiber  of  ihcmjball  diicS.  The  baron  foon  after  the  mortgage  promifed  his  wife  to  apply  the  piofilt 
of  his  place  to  pay  it  off.  Baron  pays  it  ojf^  and  takts  an  ajjignmcnt  in  tru/lfor  himjc^f  and  dcvijis  i0 
to  aftcondwiff'^-^^The  (on  and  heir  of  the  baron  and  firfl  wife  brings  a  bill  to  have  the  mortr 
gage  aligned  to  him.  Denied  relief  in  chancery,  but  on  payment  of  the  principal  inCereft  and 
coAs.  £ut  in  dom.  proc.  decreed  the  mortg:ige  to  be  aifigaed  to  the  heir.  Pafch.  170a.  a  Vem. 
43'r.  £.  Huntingdon  v.  Countcfs  of  limuiugdon* 

In  cafe  of  1 5*  A.  dies  ititeftatiy  leaving  younger  children  unprovided  for, 
a  will,  and  and  a  mortgage  on  the  eftate,  with  covenant  for  payment  of  die 
legacies  to  nioncy,  and  a  recognizance  for  farther  fecurity.  Whether  the 
chtldrenf  *;f  mortgagee  by  his  covenant  and  recognizance  (hall  fweep  away  dl 
jhe  fecu-  the  perfonal  ejlate^  and  leave  the  younger  children  defiitutt  ?  HilU 
rity  fwccps   ^6go    2  Vern.  R.  30Q,  Mills  v.  Darrell. 

away  tlie  ^•^  ■*    -^ 

prrfonal  cflate,  the  legatees  fliall  be  relieved  put  of  tl^e  real,  per  Fincb.  C.  Mich.  3a  Car.  %• 

2  Chan.  Cafes  4.  Anon. 

t6.  Umartain  words  in  a  will  muft  never  be  (rnrricd  fo  &fi9^ 
by  them  to  difinhcrit  the  heir  at  lav/,  and  though  tb^l^  are  wordt* 
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VUch  of  themfclves  would  difmherit  him,  yet  if  they  come  in 
tympany  with  othtr  words j  which  d9  render  their  natural  import  left 
forcible^  they  ought  to  be  conftrued  ♦  favourably  for  the  heir  \  per 
rowell  J.  12  Mod.  594.  Mich.  13  W.  3.  B.  R.  in  cafe  of  Shaw 
V.  Bull. 

17.  Where  a  term  is  limited  for  raifing  portions  for  youneei^ 
children  by  rents  and  profits,  the  heir  may  have  the  portions  raifed 
hy  ajfalty  though  the  younger  children  oppofe  it,  as  well  as  they  may 
infift  on  a  fale,  if  they  think  fit;  per  Wright  K.  Pafch.  1701. 
2  Vern.  420.  Warburton  v.  Warburton. 

18.  If  the  ftatute  of  1 1   H.  7.  of  difcontinuances  be  a  penal 
Jiatute^  as  the  ftatute  of  Gloucefter  is,  the  heir  (hall  not  be  aided 

or  affifted  in  equity;  per  Wright  K*  Hill.  1704.  2  Vern.  489. 
in  cafe  of  Clifton  v.  Jackfon. 

19.  A.  feifed  in  fee  of  a  reverilon  expeftant  on  an  eftate  for 
life,  conveyed  to  tru/ieesj  to  fell  for  payment  of  debts  in  a  fcheduhy  and 
tile  furplus  to  go  to  his  heirs,  executors  and  adminiftrators.  A.*$ 
heir  was  a  daughter,  whom  B.  married.  B.  and  his  wife  got  a 
conveyance  from  the  trujlees  to  B,  and  his  heirs,  and  paid  fome  of 
the  debts.  The  wife  died  without  iffue.  The  intereft.of  the 
debts  was  unpaid.  The  wife's  heir  brought  a  bill  and  decreed, 
that  the  hufband  who  received  the  profits  in  right  of  his  wife, 
4)ught  thereout  to  have  paid  the  intereft,  and  not  fuiFer  the  debt 
to  increafe,  and  the  defendant  to  account  accordingly.  Quaere 
tamen.  Mich.  1706.  2  Vern.  566.  Brompton  v.  Alkis. 

20.  Hares  natus  is  rather  to  be  favoured  than  hasrcs/a^ui. 
Pafch.  17 II.  2  Vern.  672.  in  cafe  of  Minsuull  v.  Ld.  Mohun, 
but  the  haeres  fadus  mall  be  allowed  the  &me  advantage  of  a 
decree,  as  the  hseres  natus ;  and  neither  the  one  or  the  other  fhall 
beallcfwed  to  difpute  thejufliceor  validity  of  a  decree,  or  to  make  a  new 
-defence.  Ibid,  and  Pafch.  1706.  2  Vern.  548.  Clare  v.  Wordclh 

21.  A.  and  B.  aunt  [and  niece,  were  coparcener s*  B.  being  in 
-TXk  ill  heath,  and  about  to  go  abroad  for  the  recovery  thereof,  con-^ 
^eyed  her  moiety  to  A.  and  in  confideration  thereof,  A.  gave  bond  to 
B.  fir  400 L  But  B.  on  her  going  abroad,  left  the  tx>nd  vidth  A. 
Afterwards  A.  conveyed  the  land  to  J,  5.  to  the  ufe  of  J.  S.'  bis 
^executors  and  adminiftrators^Jr  99  years,  iffhe  or  B,  fhouUfo  long 
live,  remainder  to  A^  and  her  heirs,  and  A.  declared,  the  truft,  to 
be,  that  A.  fhould  receive  the  rents  s^nd  profits  for  fo  many  years  of 
the  term  as  /be  fhould  live,  provifo,  that  if  A.  her  executors,  i^c. 
r/bonU  pay  B,  400  /•  than  the  term  to  be  void.  The  fame  day  that ' 
the  deed  was  executed  by  A.  to  J.  S.  Jhe  made  her  will,  and  devifed 
to  B.  400  /•  mentioning  it  to  be  die  iame  fum  (ecured  by  the  bond, 
and  likewife  taken  notice  of  in  A.'s  deed  to  J.  S.  and  after  by 
-another  claiife,  A.  devifed  the  faid  e/late  to  the  defendant  J.  M. 
her  fon  and  heir,  and  the  heirs  ef  his  body,  af^er  the  death  of  B. 
witn  remaindir  over  and  died.  The  queftion  was,  whether  fi.  was 
to  have  this  eftate  for  life,  by  virtue  of  the  devife  to  her  for  life, 
by  implication,  or  whether  that  .claufe  meant  only  to>  continue  it» 
asafeourity  tO'her  for  the40o/.  and  intereft.  B.  read  one  wit- 
<&et6|  tOtprove-tfaat  A.  declared  flie.fliould  have  the  eftat^  for  life. 
*It«^  infifted  for  J.  M.  the  defendant,  tha|fc  upon  the  circumflan- 
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ces  of  this  cafe,  it  might  reafonably  be  intinaedm  other  iflaU  ihalt 
what  B,  had  before  by  the  term  >  that  as  that  was  for  life,  it  was 
natural  and  reasonable  not  to  give  away  the  eilate  till  after  her 
death;  that  as  the  term  wat  redeemable^  fo  rmijl  this  ejiate  tooi 
lecaufe  it  might  be  intended, no  other ^  and  therefore  no  fuch  necejfary 
hnphcation  of  an  abfolute  eftate  for  life,  as  is  allowed  of  in  the 
books  of  law,  to  the  diflierifoii  of  the  heir.  Ld.  Chancellor  was 
of  the  fame  opinion,  and  efpecially  for  this  lad  reafon,  that  here 
was  no  necefTary  implication,  and  therefore  decreed  B.  her  400  L 
with  intereft,  and  difmifled  her  bill,  as  to  the  account  of  renfe 
[^  280  J  and  profits,  but  without  pods,  becaufe  (he  had  colour  to  makTc 
fuch  demand.  Chan.  Prec.  381,  384.  Pafch.  1714.  Boutel  v. 
Mohun  &  al. 
See  Devife.  22.  The  heir  at  law  fhall  not  be  difinherited,  if  the  xvtU  can  Be 
MAn*iy  V.  fatisfied  by  any  other  conftruSiion.  Arg.  Trin.  2  &  3  Geo.  2.  C.  B. 
Gibb.  72.  cites  i  Salk.  228.  5  Mod.  63.  Cro.  E.  igo.  Mo.  635, 
735.  2Le.  222.  3  Le.  78.  I  Roll  R.  319,  320.  3  Bulf.  98,  99. 
Hob.  285.  Cart.  27.  which  he  faid  prove  only,  that  a  dcvife  of 
the  profits  will  carry  the  land,  but  not,  that  a  devife  of  the  rent 
will  carry  the  reverjion* 


Maiidy. 


Sec  Devife.  (s)  Interim  Ejiate.     In  what  Cafes  the  Heir  fhall 

take  it. 

I.  A  trufl  upon  a  deed  and  will  was  limited  on  a  condition  preci^ 
^^  dent  of  having  ijfue  male ;  the  trudees  can  take  nothii^ 
'till  the  condition  be  performed  by  marriage,  and  ifiue  male ;  and 
then,  by  the  rules  of  law,  'till  fome  of  the  perfons,  to  whom  the 
truft  is  limited,  can  take  tbe  interim  truft  of  die  eftate,  it  defcends 
to  the  heir  at  law^  and  he  is  entitled  to  the  profits,  'till  the  prece* 
dent  condition  be  performed,  or  become  impoffible ;  and  if  the  con- 
dition be  performed,  the  trufli  take  effetf  \  but  if  they  be  not  per- 
formed, but  become  impoHible,  then  the  fubfequint  irufts  tak^ 
effe^l.  Pari.  Cafes,  85.  in  cafe  of  Wood  abas  Cranmer  v«  the 
D.  of  Southampton. 

2.  A.  by  will  devifed  lands  to  truftees  and  their  beirs^  to  the 
ufe  of  them  and  their  heirs,  in  trufl  for  C.  fon  of  B»  (who  was 
heir  at  law  of  J.)  for  lifsy  and  after  in  truft /^r  the  firjij  tsTr.  fom 
if  the  body  of  C,  and  the  heirs  male  of  the  body  of  every  ftub  Jim* 
And  for  want  of  fuch  ifTue,  then,  for  all  and  every  other  fon  andfons^ 
refpe£fively  and  fucceffively  for  their  lives,  &c.  if  any  fuch  iliouid 
be,  and  for  want  of  fuch  iJfue  then  in  truft /ir  the  jirjl  and  totrj 
other  Jon  of  D.  with  like  remainders  to  £•  &c.  and  for  want  if 
fuch  tjfuey  then  in  truft  ^r  the  firjl^  ^c.  fon  of  J.  with  like  re- 
mainciers  to  the  heirs  male  of  the  body  or  every  fuch  fon  of  the 
faid  J.  and  for  default  of  fuch  iffue^  then  in  truft  y^r^frii  own  right 
heirs  for  ever  j  provided  that  none-,  6fc.  to  whom  the  efiates  art  Umi^ 
tedyjball  bo  in  actual  pojfejjidny  i^c.  of  the  rents^  ^c.  until  they  Jbatl 
rejpe£tivelj  attain  the  age  of  21.  And  that  in  the  mean  time  the 
trujiits  Jhali  Thak  fuch  alkwanci  tbtnotit  for  maintenance^  btc.  as 

4  ^^ 


Jn  this 
cafe  W.  bad 
devifed  to 
B»  amiber 
f/iaie,  and 
tbeoce  it 
was  obje^ 
cdy  that  he 
could  never 
be  fuppofed 
to  have  ia- 
tended  B. 
tbisfnrpluiy 
and  cited 
Chan.  Ca- 
iesy  196. 

KoKTU  V. 

Cromp- 
TOM.    But 
X.d.  C.  i  al- 
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Aiy  JhaU  think  fuitabUy  Vc.    And  then  he  wilk,  that  the  ovirplus  ^^^^' 

0f  juch  rents  and  profits  do  go  tofiich  ferfon  as  Jhall  be  intitled  unto^  f„  \^^^  ^^^ 

and  come  to  the  a^ual  pojleffion  of  the  ejiate^  i^c.  C.  died  in  A.'s  the  beir 

life-time,  without  iffue.     Then  A.  died  without  altering  his  will,  ^^^  "o^ 

B.  had  no  other  fon  but  C.  and  no  other  remainderman  was  in  ^^fon^of 

cfle  at  A's  death,  but  a  fon  of  J.     The  queftion  (in  the  ftatc  of  the  lefta- 

the  cafe,    though  nothmg   is   reported  as   fpoken  to  the  point  tor's  intenc> 

by  counfel  of  either  fide)  was,  what  was  to  become  of  the  rents  ^^^  \krawt 

and  profits,  in  cafe  this  be  an  executory  devife^  until  the  birth  of  a  it  itf^m  him ; 

fon  to  B.    This  was  held  at  die  rolls  to  be  an  executory  de-  and  wAcr«- 

vife,  and  afterwards  by  Ld.  C.  Talbot,     And  hfs  lordfliip  held,  X^J^^, 

that  'till  fomebody  is  in  efTe  to  take  under  the  executory  devife,  Jtd,fbofid 

the  rents  and  profits  mufi  he  looked  upon  as  a  refidue  unaifpofed  of  (be  his  in- 

and  confequently  mu/i  defcend  upon  the  heir  at  law\  the  cafe  being  |u"^J^* 

the  (aine,  where  the  whole  legal  eftate  is  given  to  the  truft&es,  and  mouia 

but  part  of  the  truft  difpofed  of,  as  in  this  cafe,  and  where  but  take  or  not 

part  of  the  legal  eftate  is  given  away,  and  fo  the  refidue,  undif-  ^^f l^*' 

pofed  of,  defcends  upon  the  heir.    Cafes  in  Chan,  in  Ld.  Talbot's  fhaii  take. 

time,  44.  Mich;  1734*  Hopkins  v.  Hopkins.  Forfome. 

body  muft 
talM,  and  none  being  appointied  by  the.  teftator  the  law  throws,  it  upoa  the  heir.  Cafes  in 
Chan,  in  Ld  Talbot's  time,  51.  in  S.C'.^  — ■     And  faid^  it  was  fo  held  by  Ld.  C.  King,  in  cafe 
•f  Lady  Hdtford  v.  Ld.  Weymouth. 


(S,  2)    Marriage  Portion.    Where  it  fhall  go  to  faSiT 

the    Heir*  see  Por- 

tions (I)— • 

I.    A    portion  was  agreed  to  he  laid  out  in  land  by  the  father  of    ^^^* 

-^  the  feme,  to  be  fettled  on  the  hufband  and  wife,  and  the 
heirs  of  their  two  bodies,  the  remainder  to  thelieirs  of  the  huf- 
band.* Tiie  father  gave  bond  to  pay  it  within  3  months  after  de- 
mand, and  intereft  in  the  mean  time.  By  deed  of  the  fame  date 
between  the  hufband's  father  of  the  firft)  ^he  hufband  of  the  fecond, 
and  the  wife's  father  of  the  third  part,  was  agreed  that  the  vjife*s 
father  fhould  detain  the  portion  'till  fuch  purchafe  made.  Tiiey 
have  liTue  \  the  wife  dies ;  the  ijjiie  diesi  no  purchafe  made.  The 
hufband  nceivedz,  part  of  the  portion,  and  by  his  will  devifed  the 
portion  as  part  of  his  perfonal  eftate,  and  declared  it  fhouid  go  t4 
bis  executors^  to  pay  his  debts  and  legacies ;  decreed  the  money  to 
the  executor.  Note,  the  bond  given^r  the  laying  out  the  portion 
was  made  payable  to  the  hufband,  his  executors  or  adminiftrators* 
4  Car.  I.  Chan.  Rep.  30.  Ferrers  v.  Ferrers. 

%m  Lands  are  fettled  for  raifing  daughters  portions;  one  of  the 
daughters  marries  and  dies.  The  hufband  takes  adminif^ration, 
and  affigns  over  the  portion  to  his  fon.  Lord  Keeper  thought 
there  was  a  confiderable  difference  between  alignment  by  the  party^ 
and  affignment  by  the  admini/lratory  where  the  adminiftrator  was  a 
flrangiry  or  had  no  right  before,  and  no  colour  of  right  but  merely 
by  the  adminiftration.  But  in  this  cafe  the  adminiftration  was  pr^ 
forma  only  \  for  he  h»d  a  right  to  the  money,  as  » portion  or  pro^ 

vifion 
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vifion  for  his  wife,  and  every  man  has  not  ready  money  to  give  hil 
daughte;rs,  but  their  portions  are  to  be  provided  for  by  ithis  meanSy 
and  therefore  it  is  reafonable  to  advance  or  promote  the  eftabKih- 
'ing  of  them,  fo  that  they  might  be  difpofeable  by  the  hufband 
(who  fettles  a  jointure)  as  money  itfelf  may  be.  Trin.  22  Car. 
*     2.  1  Chan.  Cafes,  169.  Hurft  v.  Goddard. 

3.  On  marriage  of  A.  and  B.  A.  and  the  father  of  B.  are  to 
club  1500/.  to  pur  chafe  land  to  be  fettled  en  A.  and  B,  for  berjoin-^ 
ture^  and  on  the  heirs  of  their  2  bodies.  A.  dies,  B.  marries  C— * 
B.  dies.  The  purchafe  was  never  made,  fo  that  C.  laid  claim  to 
B.'s  moiety  at  leaft,  there  being  no  dire£Hon  to  whofc  right  heirs 
the  remainder  (hould  go.  Ld.  Chancellor  decreed  for  the  heir  of  A. 
Pafch.  1687.  2  Vern.  2C«  Knights  v.  Atkins  and  Peers. 

^,^^^^)  (T).  Where  he  fhall  have  the  Surplus. 

Trio.  34»  '•  'TPHE  furplufage  of  an  cftate  after  debts,  legacies  and  por- 
c«r.  2. »  -*•    tions  paid,  was  ordered  riot  to  go  to  the  executor  but  the 

ChM.  Ca-    jieir.    1651.  Chan.  Rep.  164.  OUibear  v.  Bromfiill. 

Culpepper  V.  Afton.— ^— The  rr^/i^c  of  a  long  term  after  tlebts  paiJ,  and  a  life  determined^  decreed 
Co  the  heir,  and  not  to  the  reliduary  legatee.  36  Car.  2.  a  Qiao.  Rep.  296.  Woodliali  v. 
Benfon. 

2.  If  a  roan  fclfed  of  an  ejlatf  cf  inherttance,  makes  a  Uafe^  or 
devlfcs  an  cji ate  for  years,  for  tayment  of  dehts ;  if  the  profits  of  die 
land,  furmount  the  debt,  all  that  remains  fli^U  go  to  the  heir, 
though  not  fo  expreffed ;  and  albeit  it  be  in  the  cafe  of  an  execu- 
tor. Mich.  33  Car.  2.  2  Vent.  359.  Anon. 
It  was  3.  A.  dcvifes  his  lands  to  his  nephew  to  pay  his  debts,  and  makes 

afterwards  j^-^  nephew  his  executor,  but  makes  no  dilpofition  of  the  furplus. 
be  a  refute^  It  was  allowed  in  arguing  this  cafe,  that,  in  a  convepncc  where  no 
ing  11  lift,  ufe  is  declared*  as  to  the  furplus,  it  mzy  refrdt  to  the  heir;  but 
and  the  whether  the  fame  in  cafe  of  a  will,  or  J  whether  devifee  Ihall  take 
deaeecuo  to  his  own  ufc,  was  not  refolved.  2  Vern.  2+7.  Mich*  1691. 
join  in  the    Cairingham  v.  Mellifli. 

Sale.  Ch.  ^  .       '  « 

Free.  31.  S.  C.  hy  name  of  Coninghara  v.  Mellifli.— -A.br.  Equ.  Cafes,  273.  pi.  8.  cites  S.  C 
as  decreed,  and  that  it  was  affirmed  in  parliament.— Vid  a  Vern.  13  v  Hill.  169c. — *t  Vcm. 
644.  Hill.  1709  Hobait  V.  MaynarJ.— -In  cafe  of  f  Cromptok  v.  North,  wlTtre  AfntrtieuLr 
A  put  V  was  devifed  to  the  heir,  thei^  the  devifee  was  to  take  the  furplus.  *  Vcm.  248. 
9  \JoJ.  7^.  Arg.  fays,  it  was  {o  adjudged  lateiy  at  the  rolls,  where  a  (hilling  was  dtvifed  to  the 
heir,  in  cafe  of^BeiUcl  v.  Bethel.— Ibid.  7S.  Atcherley  v.  Vernon.— f  S.C.  Ch.  Cafes  I9<». 
JIjU.  22  aiid  23  Car.  ».— 9  Mod.  i83.  cited  per  Prat  Ch.  J. 

♦[282] 

4.  It  was  a  queftion  when  lands  are  given  in  tr^tji,  and  money  is 
raifed  by  fale.  of  them,  and  there  is  an  overplus,  whether  that  ihall 
be  a  refuhing  ufe  for  the  heir  at  law,  or  for  the  truftce?  Sec 
Brown  v.  North  in  Bri4gman's  time;  it  was  a  queftion  again, 
and .  it  was  held  the  truftee  fliould  have  it ;  per  Trevor  Ch.  J. 
12  Mod.  596.  Mich.  13  W.  3.  B.R.  in  cafe  of  Shaw  y.  Bull— 
Hfe.f^id  there  had  been  cai'es  both  ways, 

§  5.  Per 
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5.  Per  Cmt.  though  land  is  devifid  to  tru/lees  and  their  heirs  to  ch.  Prec. 
fill^  and  thereout  to  pay  legacies  therein  mentioned,  and  among  the   »6i'  S.C. 
reft  a  legacy  to  the  heir  at  law  of  100  /.  vet  the  land  fliall  not  be  ^^l^^ 
turned  into  perfonat  eftate  *  nor  more  Ibid  than  is  neceflary  for  pay-  Wright,  the 
ment  of  the  legacies,  and  the  heir  fhall  have  the  furplus.   Pafch.   "^^^[l^^^^^ 
1701.  2  Vern.  R.  425.  Randall  v.  Bookey.  aboverwas 

but  in  nature  of  a  fccuritv  ;  and  for  the  legacy  t9  the  heir ;  it  is  as  if  a  man  devifcs  lands  x» 
his  heir  for  life,  yet  he  (hall  liavc  the  revcrfson  too. *  9  Mod.  171.  Roper  V.  Radcli& 

6.  The  equity,  that  an  heir  has  to  have  the  perfonal  ejiate  applied 
in  exoneration  of  the  real  eftate,  is  only  for 'the  fake  of  the  real  eftate 
defcended  to  him,  that  it  may  be  clear  to  the  family ',  fo  that  when 
the  heir  has  parted  with  the  real  eftate^  he  has  then  no  right  to  the 
perfonal  eftate,  which  before  he  might  have  demanded  to  have 
exonerated  his  real  eftate  in  cafe  he  had  kept  it.  Mich.  1 702.  Ch. 
Prec.  206.  Wood  v.  Fenwick. 

7.  A.  devifed  lands  to  trujlees  and  their  heirs  to  fell  and  difpofe  ^^J^^  ^* 
of  the  monies  zsht  by  a  paper  to  be  figncd  by  him  fliould  appoint,  ^^^  IJ^ot 
but  if  he  left  nofuch  paper ^  then  to  his: four  nephews^  and  if  any  ap-  Roper  v. 
pointees  died  before  fale  and  payment,   fuch  ihare  to  refort  to  "^^^f^   ' 
his  nephews.      A.  appointed  accordingly  feveral  fums  to  feveral  \^^  ^^^V«« 
pcrfons,  but  not  near  the  value  of  th^  land,  the  furplus  (hall  refult  see  Ch. 

as  undifpofed  of  to  the  heir  at  lawj  per  CowperK.    Hill.  1706.  Prec.  544. 
2  Vern.  57 1.  City  of  London  v.  Garway  and  al.  Prcc.'i4r. 

Mich.  1720.  Smblyn  v.  Freeman,  S.  P. But  xvhcre  the  heir  is  not  concerned,  but  th« 

difpate  is  between  the  executors  and  the  legatee,  the  legatee  (hall  have  it.    Sec  Executort, 
Manin  v.  Douch.  Pafch.  23  Car.  a. 

8.  Devife  was  of  real  eftate  fo  executors  to  be  fold  for  payment  rf  2  Vern. 
debts^  and  the  furplus^  if  any  be,  to  be  deemed  perfonal  eftate,  and  677.  Mich. 
g^to  the  executoi^j  to  whom  he  givej  20/.  a  piece  5  yet  the  fur-  caf"of"^ 
plus  decreed  a  truft  for  the  heir,  and  affirmed  in  Dom.  Proc.  Hill.  Ball  v. 
1709-  2  Vern.  645.  Countcfs  of  Briftol  v.  Hungerford.  Sm,th 

^-'  *^  cites  the 

cafe  of  HuNo  erf ord  v.  Rep p ing ton,  S.  P.  and fccms  to  be  S.  C» 

« 

9.  A.  devifed  lands  to  two  fir  angers  and  their  heirSy  in  truji  t$ 
he  fold  by  them  or  the  furvivor  of  them  for  the  hejl  pricey  and  with 
the  money  to  pay  his  debts^  legacies  and  funerals  fo  far  as  the  fame  will 
extendi  ^nA  he -gave  40 1.  to  B.  and  10 1.  to  C.  who  were  his 
coufins  and  co-heirs^  and  made  the  devifees  executors  (giving  them 
nothing  by  way  of  legacy)  but  gave  100/.  to  the  children  of  one  of 
tbmi  the  furplus  proved  to  be  500/.  and  for  the  devifees,  was 

cited  the  cafe  of  Crompton  v.  North,  Chan.  Cafes  196.  as  j"  28-7  1 
a  cafe  in  point  5  lord  C.  Cowper  faid,  that  in  cafe  of  this  nature, 
the  circumftances  muft  govern,  and  took  notice  of  the  feveral  clau- 
fes  that  they  fliould  fell  (for  the  beft  price)  and  that  tiiey  fliould 
(apply  the  money  in  payment  of  debts,  &c.)  which  implies  the 
whole  money,  and  that  it  was  to  be  fold  by  them  (and  the  furvi- 
vor of  them)  by  which  the  truft  was  intended  to  follow  the  eftate, 
he  decreed  the  devifees  to  account  for  the  furplus.  Wms's  Rep. 
390.  Hill.  1717.  Surkey  v.  Brooks. 
Vol.  XIV.  •  Z  W.  Where 
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^%e  of  '^'  ^'^^^^  ^^^  *^^  devifed  to  one  and  his  heirs  U  he  fJi  in 

Roper  V.  ^^^  *f  ^^^  ferfonal  eflattfor  payment  of  debtSy  and  legacies^  and  the 
Radciiffe.  lands  are  not  fold,  K>r  that  the  perfonal  eftate  is  fufficient  to  di(^ 
r:^'  ^'  charge  the  whole,  it  is  plainly  an  implied  trufi  in  the  devifee  for 
^ ' '  ^*      the  heir  at  law  and  he  is  intitled  to  come  into  this  court  to  have 

a  re-conveyance  and  an  account  of  the  profits.      HilL   1 1  GeOt 

9  Mod.  122.  Buggins  v»  Yates. 


(U)    What  the  Executor  muft  do  in  favour  of  the 

Heir. 

Andifh^     X.  'Tp  HOUGH  the  hein  landw^  liable  to  pay  debts,  yet  he 
h  forced  to  1     flj^u  jjg  relieved  aeainft  the  executors  fo  &r  as  the  per- 

^ebto^hts    fonal  eftate  will  extend.     lo  Car.  i«  i  Chan.  R.  155.  Smith  v. 

unceftoo        HoptOn. 
he  (hall  re- 
cover againft  the  executor  as  for  as  perfonal  affets  come  to  the  executor's  hands*    Pafch.  it 
Car.  £.  Cban.  Cafes  74.  Armiuge  v.  Metcali— ^Gibb.  41.  Hill. »  Geo.  in  Scacc  Lucj  t« 
Bromley.  S.  P* 

2.  Rent  or  penfion  is  in  arrear  \  tertenant  dies,  and  leaves  an 
executor ;  though  the  perfon  of  the  tertenant  was  not  chargeable 
with  the  rent  at  law,  but  only  the  land  by  way  of  a  diftrefs;  yet 
forafinuch  as  the  teftator  hela  the  land,  and  did  not  pay  the  rent, 
it  was  faid,  that  thereby  the  perfonal  eftate* of  the  teftator  was 
augmented ;  and  fo  the  Mafter  of  the  Rolls  decreed  the  executor 
to  pay  the  arrears  as  far  as  he  had  aflets  of  the  teftator's  eftate. 
Chan.  Cafes  121.  Hill.  20  &  21  Car.  %.   Eaton  College  v.  Beau- 
champ  and  Riggs. 
See  Chan.         3«  If  executor  has  aflets,  he  is  compellable  to  redeem  mortgages 
R.  156.        for  the  benefit  of  the  heir ;  fo  if  the  heir  be  charged  in  debt  where 
Hopum.*      ^^  executor  has  affcts,  the  heir  may  compel  the  executor  in  equity 
S.P.  iS*       to  pay  the  debt\  but  h  creditor  may  fue  either  of  them,  and  ihall 
Car.!.—  have  the  benefit  of  his  fecurity;    per  Hale.     Trin.  21  Car.  2. 
i^j6?Ha["  Hard.  512.  in  cafe  of  Woolftan  v.  Afton. 

II  &  %%  Car*  !•  Dennis  v.  Badd.  S.  P.  in  cafe  of  zguartSofu 


S.C.  cited        ^  Land  was  devifed  for  payment  of  debts  and  legacies ;  the  per- 
^^^^  fonal  eftate  ftiallbe  fu-ft  applied.     Hill.  28  &  29  Car.  2.  1  Chan- 


Ch.  Free. 


Cafes  297.  Ld.  Grey  v.  Lady  Gray. — See  Payment. 
Where  5.  Where  the  heir  is  indebted  by  mortgage  made  by  his  fiither, 

f  ^^Vai*^  or  by  other  means,  as  heir  to  his  anceftor,  the  perfonal  eftate  in  tte 
which ^aro  hands  of  the  executor  (hall  be  employed  to  pay  that  debt;  but  if 
a  &«  on  there  are  not  ajjits  to  pay  other  creditors^  or  [anfwer  any]  odhcr  end 
law  ondfe  ^^  ^^  teftator  on  [as  to]  his  legmcies^  the  heir  ihall  not  turn  his 
real  eftate^  charge  on  the  perfonal  eftate ;  in  this  cafe  here  was  fufficient  tt> 
are  dif-  pay  the  debt  by  the  mortgage,  &c,  and  the  legacy  out  of  the  per- 
^^^^r^  fonal  eftate,  and  when  both  can  befatisfiedy  botbjball  h€fahifd\ 
ftMuiairets  ^"^  ^^  contrivance  to  make  the  peifonal  e(bite  liable  to  the  legacy 
iu  9aj€  of      to  go  towards  fatisfa£tion  of  the  mortgage  looks  like  a.  fraud  and 

A  IbaB 


(hall  not  prejudice  the  legatee,  but  {he  (hall  have  recompence  '^«  ^^^9 
againft,  or  upon  the  mortgage,  though  originally  not  liable  to  her ;  ^y^^ 
per  Lord  Chancellor    Mich,  32  Car.  2.  2  Chan.  Cafes  5.  Anon,  comru^i 
117.  Trin.  XL  Car.  2.  Culpepper  v.  Afton.  S.  P.  decreed  accor-  ihaliftand 

™"6V*  of  the  cre- 

ditors J>f  fpeciaUy  and  be  paid  out  of  the  lands.    9  Mod.  151.  Charles  y.  Andrews,  Truu 
II  Geu.  ^ 

6.  Lands  mortgaged  are  devifed  to  A.  in  this  cafe  A.  who  is  F  284  1 
only  a  harafaBus  as  devifee  flball  have  the  perfonal  eftate  applied  ^^^.^^^  ^^ 
in  eafe  of  the  real.  Hill.  33  &  34  Car.  2.  2  Chan.  Cafes  84.  Popley  36  Wcl 

T.  Popley.  and  by 

^  Lord  Chan- 
cellor, any  ordinary  devifet  (hall  hate  that  benefit.   tJt  ante,  37. Biit  he  muft  be  haercs  fadluso/ 

the  -iuboU  eftate  and  not  devifee  of  a  particular  part ;  per  Rawlinfon  Commillioner.  Ch.  Prtc.  3.  Hill. 
1689.10  cafe  of  Gower  v.  Mead.— Pin.  R.  401.  Mich.  30  Car.  2.  Starling  v.  Wilford  &al.— 
Chan.  Cafes  271.  Cornish  v.  Mew.  Contra  per  Finch  K-  the  devifee  for  life  being  executor  and 
had  aflets  fufficient  to  difcharge  the  m  >rtga^e,  yet  held  he  was  not  bounil.  Hill.  27  U  %%  Car. 
4«-— A.  mortgageil  his  lands  and  by  tuUl  .fpolnti  them  to  bt  fold  for  tayineni  of  tkf  mortgage  moneys 
and  after,  in  another  part  of  the  fame  will,  devifed  a  moUty  10  A.  of  the  mortgaged  premiflcs  j 
the  perfonal  eltate  (hail  be  applied  to/^y  njjftht  mortgage  in  favour  of  the  devifee,  per  Mafter  o£ 
the  RoUs,  and  ailirmcd  per  CommilTioners.  Mich.  1689.  2  Veni.  11  a.  Johnson  v.  MiLKtorP* 

7.  A.  purchaffd  an  equity  of  redemption  and  died  y  this  not  being 
the  debt  of  the  anceftor  fhall  not  be  paid  out  of  the  perfonal  eftate 

for  the  benefit  of  the  heir.     Hill.  1681.  Vern.  37.  ut  fup. Ch. 

Prec.  458.  Arg.  S.  P. 

8.  If  there  be  no  covenant  in  the  mortgage  deedy^r  payment  of  •  See 

the  mortgage  money  and  intereft,  the  adminiftrator  is  not  obliged  j^c'^^ntri 
to  difcharge  it.    735  Car.  2.  2  Chan.  Rep.  275,  Eyre  v.  Haftings.  Ch.  Free. 
• 2  Vern.    701.    S.  P.  in  the  cafe  of  ♦  Howell  v.  Price. —  »•  cites  a 

1  Vern.  436.  Hill.  1686.  Contra  per  Mafter  of  the  RoUs  in  cafe  ^^^^^^^^^t 
of  the  Earl  of  Winchelfea  v.  Norclitf. — Arg.  Ch.  Prec.  458. —  comrabc- 
Lord  C.  King  faid  the  executor  has   been  decreed  to  pay  it.  tween 

2  Wms's  Rep.  455-  P-fch.  1728.  ^ndZo". 

and  Cook  and  Gua^vas* 

9.  Bond  given  by  one  parcener  to  pay  to  the  other  parcener,  his 
executors  or  adminiftratois,  an  annual  fum  during  the  life  of 
J.S.  for  owelty  of  partition  fhall  go  to  the  executor  and  not  to  the 
heir.    Hill.  1682.  Vern.  133.  Hulbert  v.  Hart. 

10.  Perfonal  eftate  not  fpecifically  devifed  2.^z.y  ought  to  be  ap-  ^'^'^^^ 
plied  towards  payment  of  debts  and  legacies  \n  eale  of  the  real   j  Geo!  in 
eftate.     1  Jac.  2.  2  Chan.  Rep.  382.  MiddKton  v.  Middlcton.         ScaccLucf 

I  r.  A.  makes  his  will  and  gives  the  executor  20  /.  legacy  and  ▼•  Bromley. 
his  real  e/iat.  to  C,  paying  his  debts  and  legacies^  and  in  default  of 
payment  m  three  months,  the  legatees  and  creditors  to  enter  and 
bold  till  iatisfied,  and  fays  nothing  of  the  furplus  of  the  perfonal 
tftate;  per  Commilfioners,  the  perfonal  eftate  fhall  go  in  cafe  of 
Aer»I.  Hill.  1690.  2  Vern.  120.  Mead  v.  Hide. 

12.  If  lands  are  devifed  for  payment  of  debts  and  legacies  and  the 
refidue  of  the  perfonal  eflate  is  given  to  the  executor Sy  after  debts 
and  legacies  paid,  the  perfonal  eftate  fhall  notwithftanding  as  fsir 
tt  it  wUl  gO|  be  allied  to  payment  of  the  debts ^  &c.  and  the  land 

Z  X  be 


be  charged  no  further  than  is  neceifary  to  make  up  the  refida^ 
2  Vent.  349.  Anon.  Pafch.  32  Car.  2 

13.  A.  gives  fome  legacies,  and  after  bequeaths  the  refidue  sf 
his  perfonal  eflate  to  B,  his  daughter  and  heir,  and  dtvifes  his  red 
iftate  to  her  and  her  heirs  i  but  if  (he  died  under  2ij  to  C— 
B.  dies  at  16,  and  by  will  gives  all  her  perfonal  eftate.to  J.  S. 
C  is  heir  at  low  tQ  A»  and  B.  there  being  a  mortgage  on  the 
eftate,  whether  the  perfonal  eftate  in  the  haads  of  J.  S.  fhall  go 
to  difcharge  the  mortgage  in  favour  of  C  ?  Mich.  1704,  2  Vcnu 
469.  £i(hop  V.  Sharp. 

14.  A.,  in  his  will  mentions  his  having  computed  that  the  furflus 
of  his  perfmal  ejiate^  his  debts  and  funerals  being  thereout  firft  paidj 
would  amount  to  5800/.  and  fo  diftributes  the  5800/.  into  feveral 
pecuniary  legacies,  and  wills,  if  the  furplus  fell  fhort,  or  exceeded, 
they  fhould  abate  or  benefit  in  proportion;  he  devifcd  to  two 
others  lands  in  mortgage  for  1400/.  per  Wright  K.  it  being  men- 
tioned that  he  computed  the  furplus  would  be  5800  /.  after  debts 
and  funerals  paid,  implies  he  intended  his  debts  of  which  the  debt 

[  ^85  J  by  mortgage  is  one,  and  decreed  it  to  be  paid  out  of  the  perfonal 

eftate.    Hill.  1704.  2  Vern.  477.  Hawes  v.  Warner. 
Fin.  R.  15,  An  exprefs  devife  (hall  not  be  defeated  by  applying  the  pci- 

ti^ar.  2.  i<^^  eflate  to  pay  ofFa  mortgage^  even  for  the  fake  of  an  heir, 
Marihaii  v.  much  lefs  of  2i\!atxts  faSlus \  per  Wright  K.  Hill.  1704.  2  Vern. 
Fowkesc     Ann,  Hawes  V.  Warner. 

al.— .S.  p.      ^'  ' 

by  Ld.  C.  Talbot,  who  faid  thai  this  point  had  been  fo  far  determined  that  it  feeros  quite  fettled 

and  clear.  Cafes  in  Chan,  m  loixl  Talbot's  time,  54.  Mich.  1734.  Lutkiiwv.  Leigh. 

X6.  A,  by  luill  fubje^ed  both  his  real  and  perfonal  ejlate  to  the 
payment  of  his  debts  ;  decreed  that  the  heir  fhould  pay  the  debt  by 
fuch  a  time,  or  in  default  thereof  the  real  eflate  to  be  fold,  and  li- 
berty given  to  the  heir  to  fue  for  the  perfonal  eftate.  M.  S.  cites 
23  Feb.  1705.  Stydolph  v.  Langham. 

17.  A.  by  deed  conveyed  lands  to  trujlees  for  payments  of  dehts^ 
and  afterwards  by  will  dlreHed^  that  his  truftees  fhould  out  of  his 
trufl  eflate  ^<7y  his  debts^  legacies  and  funerals-^  and  devifed  all  bis 
perfonal  ejlate^  not  other  wife  difpofed  of,  to  B,  whom  he  made  exe» 
cutrix.  Lord  Wright,  and  now  Lord  Cowper,  were  both  of  opi- 
nion, that  the  devtje  being  in  the  fame  claufe  in  which  fhe  wusnatm^ 
executrix^  and  not  faid  free  and  exempt  from  debts^  fhe  muil  there- 
fore take  it  as  executrix,  and  be  applied  to  the  payment  of  Jcbts. 
Hill.  1706.  2  Vern.  568.  French  v.  Chichefler. 
«  Wms*s  18.  If  A.  mortgages  lands  and  covenants  to  pay  the  money  and 

s.1p'-i?^'  ^^  *  ^^  perfonal  eflate  of  the  mortgagor  fhall,  in  favour  of  the 
»  Ch.  R.  heir,  be  applied  to  exonerate  the  mortgage  j  fo  it  is  if  there  was 
27  c.  Kyrc  ♦  no  covenant  if  the  mortgagor  had  th  c  money ;  becaufe  it  was  his 
tontrx"^^^  ^?^  ^^  ^^  ^^  bound  to  make  it  ffood,  though  the  land  be  a  dcfcc- 
•  After  ^ive  fecurityj  but  f  if  grandfather  mortgages  and  covenants  tt 
fuch  mort-   f  -j,  and  the  lands  defcend  to  his  fon,  and  his  fon  dies,  having 

^^v^uaos  *  perfonal  eftate  and  a  fon,  the  fon*  s  perfonal  eJiaU  (ball  not  go  in 

aid 
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aid  of  this  mortgage  j  but  this  exoneration  is  not  to  be  allowed,  ^o  pay,  th« 
unlefs  there  are  perfonal  afj'ets  fufficlent  to.  anfwer  all  legacies^  for  the  "^'^^^Jf^J- 
mortgage  /hall  be  paid  out  of  the  land  in  fuch  cafe ;  and  if  by  fuch  ptj^nal 
payment  ajfets  fall  foort^  the  legatees  may  make  fuch  mortgagee  c/?''"  among 
refund.    2  Salk.  449,  450.  in  Cane,  Cope  v.  Cope.  tion?-*yct 

H4iall  be  applied  to  difcharge  the  mortgage.  Trin.  1C96.  Ch.  Prec.  61.  Meynell  v.  Howard. 
■  I'  So  where  fuch  a  root  tgage  was  maJe,  and  the  mortgagor  aftei  wards  raifed  a  term  in  other 
lm^\sfor  ftaymeni  of  bis  d.btiy  the  mortgage  monr.'  was  held  to  he  a  debt  payable  out  of  that  truft. 
•Ch.  Prcc.  61.  cites  it  as  Sir  Edward  Moore's  cafe.— •}•  S.  P.  Hill.  1731.  aWms'sRep.  596.  per 
Ld.C.  King,  Ld.  Ch.  J.  Raymond,  and  the  Mailer  of  the  Rolls,  in  cafe  of  Evelyn  v*  Evelyn. 

19.  A  mortgage  in  fee  was  made  redeemable  at  Michaelmas^  or  ^**-  ^^^ 
at  any  other  Michaelmas  after,  on  6  months  notice,  and  no  covenant  sfc*^* 
to  pay   the   money ;   the  mortgagor   continued  in   pofleilion   and 

paid  the  intereft  and  by  will  devifed  his  perfonal  ejiate  to  his  wife 
and  daughter ;  per  Cowper  C.  the  perfonal  eftate  is  not  liable  to 
difcharge  tlie  mortgage  in  eafe  of  the  real ;  here  is  no  covenant 
either  expreffed  or  implied.  Mich.  1715.  2  Vern.  7C2.  Howell 
V.  Price. 

20.  If  the  ancejlor  contrasts  for  the  purchafe  of  lands  and  dies 
before  the  conpeyancey  the  heir  may  compel  the  executor  to  pay  for 
it  out  of  the  perfonal  eflate.  Arg.  10  Mod.  528.  cites  it  as  the 
opinion  of  Harcourt  C.  in  the  cafe  of  Woodhcir  and  Greenhill. 
— Ch.  Prec.  323.  S.  C.  and  P.  Hill.  171 1. 

21.  If  vendee  of  lands  of  inheritance  dies  before  all  the  purchafe  ^0  ifven- 
money  paidy    the  vendor  may  come  againft  the  executor  for  the  t^l^^^l^^ 
money,  though  the  heir  is  to  have  the  benefit  of  the  purchafe ;  per  part  of  the 
Ld.  C.  King.  Sel.  Chan.  Cafes  in  Lord  King's  time.  30,  Trin,  purchafe 
U  Geo.  I.  in  cafe  of  Coppin.  v.  Coppin.  teaTngtr* 

executor,  and  the  vemh-  ii  heir  at  Lrw,  yet  the  vendor  will  have  the  reAdue  of  the  purchafi^ 
money  againft  the  executor,  though  it  be  fo  much  for  his  benefit ;  per  Ld.  C.  Kin§^:  Seh 
Chan,  cafes  in  Ld.  King's  time.  30  f  Trin.  1 1  Geo.  i.  in  cafe  of  Coppin  v.  Coppin.^The  •  prin- 
cipal cafe  was  exa^ly  the  fame,  only  that  the  fame  perfon  was  vendor,  heir,  and  executor  to  ths 
vender,  and  fo  his  iordihip  decreed  the  refidue  of  ciie  purchafe  money  to  him  and  not  to  tha 
Ifcgaucs.    Ibid.  a8.  30.—*  2  Wms's  Rep.  291.  S.  C.  A-^To  R/il 

22.  Hxres  natus  or  faSius  may  have  the  perfonal  eftate  applied 
in  exoneration  of  the  real ;  but  not  a  remainder-man ;  for  the  firft 
comes  to  difcharge  the  eftate  which  defcended  to  him,  or  was 
given  him  by  the  fame  perfon  who  owned  both  real  and  perfonal 
eftate ;  but  in  the  other  cafe  the  remainder  man  is  a  ftranger,  and 
does  not  claim  the  eftate  from  the  fame  perfon  who  owned  the  per- 
fonal eftate.  Sel.  Chan.  Cafes  in  Ld,  King's  time  \  80.  Mich.  1 730* 
Evelyn  v.  Evelyn. 

(U.  2)  Heir  and  Executor.  Remedy  for  the  Heir 
againft  the  Executor,  &Ct  for  Things  belonging 
to  the  Heir. 

!•  T  F  the  executor,  after  tcftator*s  death,  gets  the  evidences^  the 
*-  biir  may  enter  into  the  land  and  take  the  charters  out  of  his 
M^ffioH.    Br.  Chartres  de  terre,  &c.  pU  49,  cites  39  H.  6.  I5i 
10,  per  Markfaam. 

Z  3  tW)  Heir 
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See  (s.  a)    /y^)     fjcit  a  Parte  Matema.    ^ake  in  what  Cafes, 

I.  T  N  affife,  land  was  given  to  R.  and  J.  his  femtj  and  to  the 
^  heirs  ofR.  who  had  ifue  a  daughter  C.  and  the  baron  £iiy 
and  after  C  died  without  heir  of  the  part  of  the  father^  but  flic 
had  heir  of  the  part  of  the  mother.  It  was  held,  diat  if  the  dough- 
ter  had  purcbafed  land,  and  died  without  iffue,  the  heir  of  the  part 
of  the  father  Ihall  have  the  land  if  there  is  any,  if  not,  the  heir  of 
the  part  of  the  mother.  But  as  here  it  is  defcended  to  the  daughter 
by  the  father  therefore  the  heirs,  of  the  part  of  the  mother  (haD 
not  inherit,  but  the  land  fhall  efcheat.  Nota.  Br.  Difccnt,  pL 
15.  cites  39  E.  3.  30. 

2.  If  the  father  purchafey  znd  his  eldeji  fin  ht  attainted  of  fdonjj 

and  he  dies,  the  heir  of  the  part  of  the  mother  fliall  not  have  die 

lana,  but  it  (hall  efcheat  •,  for  there  is  one  of  the  part  of  the  iadicr 

who  is  corrupted.     Contrary  where  there  is  noiie  of  the  part  of  the 

father;  per  Perfey.     Br.  Defcent,  pi.  7.  cites  49  Aff.  4. 

S.  P.  Co.  3»  If  the  father  purchafe  land^  the  heir  of  the  part  of  the  mother 

iiit.  f.  4.     fhall  inherit,  if  there  be  none  of  the  part  of  the  father ;  •  contrary 

Sifccnt    1   ?f^^"^  defcended  in  the  line  of  the  father  once ;  for  there,  if  the  heir, 

38.  cites    '  who  enters  by  defcent  of  the  part  of  the  father,  dies  without  heir 

12  E.4. 14.  of  the  part  of  the  father,  it  Jhall  %  efcheat  \  note  the  diverlity.    Br. 

i;j*>itfs'  Defcent,  pi.  7.  cites  49  E.  3.  11. 

of  the  heir  of  the  part  of  the  mother,  of  land  defcended  to  the  mother ;  and  fo  fee  the  diveriiif  • 
in'hcre  a  man  purchafes  lands  or  tenements  in  fee  fimple,  and  where  he  comes  to  them  by  defcent 
on  the  part  of  bis  mother,  or  on  the  part  of  his  father-    Co.  Litt.  f.  4. 

If  there  be  no  heir  of  the  part  of  the  father,  yiz>  of  the  grandfatlier,  who  was  the  father's 
fiather,  then  tbg  hfir  of  bis  father* i  mothtr,  viz.  of  his  grandmother,  fhall  inherit;  for  he  that 
ought  to  inherit  to  the  father  ought  to  inhe:  it  to  the  fon.     Br.  Difcent,  pi.  38.  cites  11  E.  4»  14- 

f  For  the  heir  of  the  part  of  the  mother  is  not  of  the  blood  of  him  in  whom  the  original 
poUdlioa  commence^?  viz.  of  the  blood  of  the  father.    Ibid. 

4.  Butvfhtve  a  vmn  purchafes  and  dies,' his  fon  enters  and  Mef 
without  heir  of  the  part  of  the  father  of  his  name,  yet  the  heir  tf 
the  grandmother  of  the  part  of  the  father  fhall  inherit ;  for  he  if 
etn  heir  of  the  part  of  the  father,  and  the  coufins  of  the  mother  of 
his  father  ihall  be  his  heirs  of  the  part  of  the  father,  becaufe  his 
father  had  a  mother  as  well  as  a  father,  Br.  Difcent,  pi.  7.  cites 
I2£.  4. 
r  287  1  5«  ^  ^  ^^^  h^d  htcn  feifed  of  a  manor,  as  heir  on  the  part  of 
the  mother,  and  before  the  fiatute  of  quia  einptores  terrarum  had 
made  ^feoffment  in  fee  of  parcel,  to  hold  of  him  by  rent  and  fervice*, 
albeit  they  be  newly  created,  yet  for  that  they  are  parcel  of  the 
w^7wr,  they  fhall,  with  the  reft  of  the  manor,  defcend  to  the  heir 
ofthepartof  the  mother;  quia  multa  tranfeunt  cum  univerjkati 
quae  per  fe  non  tranfeunt.     Co.  Lit.  12.  b.  (o) 

&•  If  a  man  hath  a  rent-feck  of  the  part  of  his  mother,  and  the 
tenant  of  the  land  grants  a  diftrefs  to  him  and  his  beirsj  and  tbt 
grantee  dies,  the  diftrefs  (hall  go  with  the  rent  to  the  heir  cltbt 
part  of  the  mother,  as  incident  or  appurtenant  to  the  rent}  fee 


now  is  the  rent-feck  become  a  rent-charge.     Co.  Litt.  X2.  b. 

7«  If  a  man  has  z  feigniory  as  heir  of  the  part  of  his  mother^ 
and  the  tenancy  efcheats^  it  Ihall  go  to  the  heir  of  the  part  of  the 
oiotfaer.    Co.  Litt.  13.  a.  (q.) 

8.  If  a  man  gives  lands  to  a  man,  to  have  and  to  hold  to  him  and 
his  heirs  on  ibe  part  of  his  mother^  yet  the  heirs  of  the  part  of  the 
father  fhall  inherit  \  for  no  man  can  inftitute  a  new  kind  of  inherit 
tance  not  allowed  by  the  lawj  and  the  yrords  (of  the  part  of  his 
moAer)  are  void.  Co.  Litt.  13.  a. 

9.  A  man  has  ijfue  afon  and  dies^  and  the  wfe  dies  alfo ;  lands 

are  Utten  for  Ufe^^^t  remainder  to  the  heirs  cfthe  wife\  the  fon 

dies  without  ijfue^  the  heirs  of  the  part  of  the  father  mall  inherit, 

and  not  the  heirs  of  the  part  of  the  mother  \  becaufe  it  vejied  in  the. 

fon  as  purchafor*    Co.  Litt..  13.  a. 

10.  A.  has  a  feigniory  in  fee^  and  afterwards  land  defcends  to 
him  on  the  part  of  the  mother;  in  that  cafe  the  feigniory  is  not 
e3ctingui(hed)  but  fufpended ;  for  if  the  lord  to  whom  the  land  de- 
fends dies  without  ijfuey  the  feigniory  fhall  go  to  the  heir  of  the 
part  of  the  father,  and  the  tenancy  to  the  heir  on  the  part  of  tho 
mother.  Godb.  4.  in  C.  B.^Hill.  23  £1.  per  Windham  and 
MeadJ. 

11.  There  is  a  difFerejice  hetween. advantages  in  grofsj  and  ad-  So  if  one 
vantages,  which  by  the  grant  are  made  appurtenant  or  incident  to  ^*  *^^^* 
another  thing.     As  if  baron  be  feifed  of  a  houie  in  right  of  his  of  his  ^ 
wife,  and  J.  S.  grants  efiovers  to  baron  and  his  heirs  to  burn  in  mocher* 
the  houfe\  this  is  appurtenant  to  the  houfe,  and  ihall  defcend  to  ^'^^^  J*^- 
the  ifme  of  the  baron  and  feme.    Mich.  6  Jac.    8  Rep.  54*  in  h[nrand 

Syms's  cafe.  his  heirs 

competent 
hoofb-boote  to  be  bnmt  in  the  fame  hottfe.    This  is  appurtenant  to  the  houfe ;  and  though  it  b» 
a  tumfmchafe,  yet  it  fhall  go  with  the  lioufe  to  the  heir  of  the  part  of  the  mother.    %  Rep.  54. 
Syms's  cafe* 

12.  Where  the  fame  eflate  is  devifed  to  the  heir  of  the  part  of 
die  mother,  which  he  would  have  taken  by  defcenty  he  is  in  by  de- 
fcent,  notwithftanding  a  condition  of  payment  of  200  L  was  annexed 
9n  a  contingency^  which  never  happened.  I  Salk.  241.  Hill.  lO 
and  II W.  3.  C.  B.  Clerk  v.  Smith. 

13.  A.  feifed  in  fee  as  heir  of  the  mother's  mother j  devifed  the 
land  to  triiftees  to  pay  annuities^  htc.  and  the  rejidue  to  J.  s  right 
heirs  of  bis  mother's  fdefor  ever*  The  heir  of  the  mother's  mother's 
fide  is  intitled  to  the  eftate  and  furplus  of  the  profits  after  the  an- 
nukies,  &pc.paid.  2Wms'sRep,  135.   Pafch,  1723.  Harris  v.  the 

Biibop  of  Lincoku 


Z4  (Wt2)Heir 


f 

(W.  2)  Heir  a  Parte  Materna.  What  {hall  be 
faid  a  new  PurcAaJf,  or  fuch  Alteration  of  Eftatc 
as  to  carry  the  Land,  &c.  to  the  Heirs  of  the 
Father. 


S.P.  Br.  '-A  ^^^  fiifi^  ^f  ^^^^  ^y  dcfcent,  of  the  part  of  the  mathefy 
Feoffment  -^^  gives  in  tail  refervitig  rent^   and  dies  without  ifliie,  the 

10.  dws  ^^'  ''^"^  -^^'^  ^^  ^^  '*^  ^^''^  ?r^^^  P^^  °f  ^^^  fo^her^  and  the  reverfm 
14  H.  8.  ^^  the  heir  of  the  part  of  the  mother ;  per  Newton  j  to  which  it  was 
4*  P<^r         faid)  that  the  contrary  is  law ;  and  therefore  it  feems  that  all  (hall 

•  sTp!  clT  S^  ^°  *^  ^^'*'  °^  ^'^^  P^*"^  ^^  *^  father,  till  it  falls  in  demefne,  as 

Litt.  12  b.  in  the  cafe  above ;  neverthelefs  by  feveral,  *  all  fliall  be  to  the 

(ra)  that  if  heir  of  the  part  of  the   mother.    Br.  Difcent,  pi.   ii.  cites  7 

^*  Y^  H.  6.  4. 

gift  in  taiff  or  a  huff  for  life  reftrving  a  rerjy  the  heir  of  the  part  of  the  mother  Ihall  have  the 
reverfion ;  and  the  rent  alfoi  as  iuciUent  tl\ereunto,  (ball  pafs  with  it. 

2.  Land^  parcel  of  a  manorj  given  by  the  lord  of  the  manor,  to 
hold,  &c,  who  had  it  as  heir  to  his  mother  5  there  if  he  dies  without 
iflue,  thcfeigniory  referved  fliall  go  with  the  manor  to  the  heirs  of 
the  mother,  and  not  to  the  heirs  of  the  father.  Br.  Defcent, 
pi.  68. 

3.  A  man  feifed  as  heir  on  the  part  of  his  mother  makes  a  feoff- 
ment in  fee  to  the  ufe  of  him  and  his  heirs ;  the  ufe  being  a  thing 
in  trufl:  and  confidence  fliall  infue  the  nature  of  the  land,  and 
fliall  defcend  to  the  heir  on  the  part  of  the  mother.  Co.  Lit 
13.  a.  (p) 

Sec  inf.  4.  If  I  convey  lands  which  I  have  on  the  part  of  the  mother,  or 

Godbolt  ^  ^^  borough-englifti  to  J.  S.  and  his  heirs,  without  conftderatioHy  die 

and  Free-  ufe  ftiall  be  void,  and  fo  the  land  fliall  return  again  to  me,  and  to 

ftonc.— and  myhcirs  of  the  mother,  or  in  borough- cnglifli  as  before;  for  Ac 

Burton*  law  doth  conftrue  the  ufe  of  the  fame  in  ftate  and  quality  as  the 

contra.  land  was.     But  //"l  do  declare  the  ufe  to  me  and  my  heirs^  or,  upon 

And  this  fuch  feoifment,  referve  a  rent  to  me  and  my  heirs,  it  fliall  go  to 

SeVtobe  ^y  ^^^^^  ^^  common  law;  for  it  is  not  within  the  cuftom,  but  it 

law- per  IS  a  new  thing  divided  from  the  land  itftlf.     Trin.  4  &  5  P.  &  M. 

lord  Mac-  D.  162.  and  that  is  the  reafon  of  another  difference.  9  H«  7.  24. 

Pafdi!^***  Shellie's  cafc,  that  land  by  defcent  falling  upon  one,  fliall  be 

1723/  a  taken   from  him  by  a  nearer  heir  born.     Hob,  31.  in  cafe  of 

Wms's  Counden  v.  Clerk. 
Rep.  139- 
in  cafc  of  Harris  v.  Bifhop  of  Lincoln. 

Ibid.  ^6.  5.  Where  zfme  of  the  lands  of  the  wife  wa$  with  grant  and 

cited  in  ^^^^^r  to  her  and  her  huft)and  in  tail,  remainder  to  the  right  heirs 

cafe  of  of  the  wife  I  if  they  have  ifliie  which  dies  without  ifliie,  the  land 

ciere  v.  fliall  go  to  the  heir  of  the  part  of  the  mother.      PL  C.  29J. 

S-7a  Carril  v.  Cuddington. 

funtjur  grant  and  rtndfr  of  lands  a  parte  materna  has  an  tjlott^  and  his  render  makes  it  a  mew  ^- 
<  V/f,  fi)  ih?t  now  the  lands  Hiall  dcfcfind  to  the  heir  of  the  father.  Show.  9*.  Pafch.  %  W.  ft  M. 
Pi  ice  w.  Lansforu.— -1  S.iik,  \\n.  S.  C. 


ToK  vfith  graxt  and  mtfer  is  taQtamount  to  a  feoffment  and  re-feofiment,  and  creates  a  netr 
cftatc.  I  Salk<  337.  Pafch.  2  W.  &  M.  B.R.  Price  v.  Langford*  Carth.  140.  S.C.  by  tho 
name  of  Rice  v.  Lang  ford.  6  Mod.  45.  in  cafe  of  Ford  v«  Lord  Grey,  but  faysit  is  other- 

Wife  of  other  fines. 

In- the  argument  of  the  cafe  it  was  agreed  by  all,  that  if  the  fine  had  been  levied  nnerallf 
vitiout  arty  rntdeff  of  witbcut  any  ufcs  d  dared j  the  rcfuliing  ufe,  wiiich  would  have  devolved  on  the 
conufor  would  have  been  the  old  ufe  in  the  fame  quality  as  it  was  before.  Carth.  140.  Trio, 
ft  W.  &  M.  B.  R.  Rice  v.  Langford. 

So  if  the  ufe  of  this  fine  had  been' {UcJand  to  the  nnufor  and  bii  betrsj  the  quality  of  theeftate 
would  not  have  been  altered  thereby,  but  the  lands  would  hnve  defcended  in  the  fame  manner 
as  if  no  fine  had  been  levied,  (viz.)  if  it  was  ex  parte  materna,  then  to  the  heirs  ex  parte 
materna,  and  not  to  the  heirs  ex  psine  paterna,  and  fo  e  converfo.  Agreed.  Carth.  141.  in  tho 
cafe  of  Rice  v.  Langford. 

6.  Baron  and  feme  covenanted  to  levy  a  fine  of  lands,  defcended  T  280  1 
to  the  feme  from  the  mother,  and  declared  the  ufes  to  the  conufees     0  it 
and  their  heirsy  to  make  them  tenants  to  the  pracipe  for  fuffering  a   -qq,  Tnvu 
common  recovery,   virhich  by  the  fame  deed  was  declared  to  be  7  Annse, 
to  the  ufe  of  the  baron  for  life^  and  to  ^t  feme  for  Itfe^  and  to  the  C.B.  S.C, 
firft,  &c.  fon  of  their  two  bodies  in  tail,  remainder  to  the  right  s.c/o^' 
heiri  of  the  wife^  with  a  provifo  for  the  ivife  to  difpofe  of  the  remain^  Mod.  174. 
der  in  fee  as  Jhe  Jhould  think  fit.     It  was  obje<fted  that  this  was  not  {^  ^^®  ^^^ 
an  immediate  conveyance^  as  a  feoffment  to  one  in  fee,  but  that  by  ^vater^s"** 
this  conveyance,  not  only  the  legal  eftate  but  the  ufe  alfo  paffed  to  cafe.— — 
the  conufees  both  in  law  and  equity ;   fo  that  when  a  recovery  9  ^^> 
wasfuffercd;  t\ii%  ufe  in  fee  mufl  arife  out  of  the  eflate  of  the  conu-  s^c.at'ed 

fees\  but  it  was  held,  that  all  m^ithut  one  conveyance.^  and  tliat  perl^ratt 

the  eftate  moves  originally  from  the  conufor,  and  that  what  he  has  ^^^  J-^" 

not  parted  v«rith  is  ftill  in  him,  and  therefore  fo  much  as  is  not  decla-  *    Ld. 

red  upon  the  recovery  (hall  be  ftill  to  the  old  ufe.     The  nature  of  M.icclei- 

the  common  rec(jvery  being  but  as  an  inftrument  for  raifing  of  the  ^«^J»  ^'^ 

ufe.     And,  as  to  the  power  referved  to  the  feme,  tliough  it  was  cordirT^lV 

objeded  that  it  had  altered  the  eftate,  it  being  fubjecled  and  y«^r-  z\v'ms's' 

viekt  to  a  new  power  \  becaufe  (he  might  now  difpofe  of  it  otfter-  Rcp-  139* 

wife  than  fhe  could  do  had  it  been  onlv  her  old  intereft,  yet  it  was  ^''t'^' 

held  that  this  was  only  a  new  qualification  of  the  old  ejlate^  and  not  3  Lei".  404. 

an  alteration  of  it,    until    fuch  new  qudification   be   executed.  — S.i». 

7  Annae,  C.  B.  11  Mod.  181.  Abbot  v.  Burton.  ^'\  ^"^ 

'  '  ca.ilc  Che 

laxv  carries  the  lafe,  and  that  is  always  to  the  owner  and  proprietary  of  the  land.  GoUlib-  69.  per 
Windham  J.— If  conufor  was  tmant  in  /.wV,  and  declares  «■»  k/^j  of  the  fine  and  recovery,  it 
ihall  be  toilie  heirs  a  pnrte  micernn  ;  but  if  he  was  tenant  irtfiCf  it  is  otheiwife.  Arg.  9  Mud. 
379*  Hill.  5  Geo,  i\\  Ld.  Derwentwater's  cafe. 

7.  Heir  a  parte  materna  makes  feoff?nent  on  condition^  and  dies  P.  9  H.  7, 
without  iffue  ;  if  the  heir  of  the  part  of  the  father  enters,  the  heir  ^'  l|^** 

of  the  part  of  the  mothtr  fhall  ouft  him;  per  Mountague  Ch.  J.  •Fo.a".per 
PL  C.  57.  in  cafe  of  Wimbifh  v.  Talboys.  WooJ  — . 

Co.  Lilt, 
f*  4. 13.  fays,  the  heir  of  the  part  of  the  mother  fhall  not  take  advantage  of  a  condition  annexe^ 
to  the  fame ;  becaufe  it  is  not  incident  to  the  reverfion,  nor  can  pais  therewich. 

8.  A  man  feifed  of  lands  a  parte  materna  devifes  them  for  16 
years  to  his  executors  for  payment  of  his  debts,  and  afler  to  f,  S. 
who  is  the  heir  a  parte  materna.  J.  S.  fhall  take  by  defcent^  and 
not  by  purchafe.  3  Lev.  127.  Trin.  35  Car.  2.  C.  B.  Hedger 
V,  Row. 

9*  A.  feifed 


289  ^elr* 

'  ^^h  (A  ^  ^'  ^^''^^  ^  P^^  matema,  makes  vl  feoffment  rfallH  vfi$^  to, 
'°°  S-C  ^  Black  Acre  to  himfelf  for  life,  remainder  to  his  wife  for  life^  re- 
cited per  mainder  to  the  heirs  of  his  body  on  his  wife  begotten^  remainder 
Trevor  Ch.  to  his  right  heirs — and  of  White  Acre,  to  the  ufe  of  himfelf,  for 
to  be  law!**  99  7^^*^*  *^  ^^  ^^  ^  'ong  live,  remainder  to  truftees  for  his  lifc^ 
zi  Mod.  remainder  to  his  wife  for  hfe,  remainder  to  his  firft  and  tenth  (on 
183.10  cafe  in  tail,  remainder  to  A,  and  his  heirs-^In  both  cafes  the  ancient  fee 
BurtorulT*  ^^^mains  in  A.  nor  was  it  ever  out  of  him;  and  neither  the  cftate 
S.C.  cited  for  life  or  years  are  merged^  but  both  are  preferved  by  the  rocfiie 
per  Lord     remainders  over.     Mich,  6  W.  &  M.  C.  B.  3  Lev.  j.06.  God- 

fijfd^^r*      ^°'^  ^'  Freeftone, ^and  whether  the  ufe  is  by  exprejs  limitativny 

Wms*s         or  implied  by  law  without  exprefs  limitation,  it  is  aU  one^  and  in 
Itep.  Z39.     both  cafes  the  ancient  fee  remains  in  the  donor.     Ibid.  407. 

Pafch.  ^  ' 

1723.  aad  held  by  him  accordingly. 

10.  Where  a  man  feifed  a  parte  matema  takes  eftate  to  him  fir 
yearsj  remainder  to  his  heirs ;  this  is  a  new  eftate  in  him,  and  not 
the  ancient  reverfion  -,  but  it  is  otherwife,  where  he  takes  an  e/late 
foK  lifey  remainder  to  his  heirs.  Arg.  Mich.  6  W.  &  M.  C.  B. 
3  Lev.  406.  cites  Co.  Litt.  13.  23.  But  adjudged  that  there  is 
no  difference,  and  that  in  both  cafes  the  fee  is  die  old  reveriion, 
and  (ball  go  to  the  heirs  a  parte  matema.  407.  Godbold  v.  Free- 
ftone, 
L  ^9^  J  II-  A  feme  purchafed  a  church  leafe  to  her  and  her  beirSy  fcr 
three  lives,  and  dies,  leaving  Jkf.  her  daughter  an  infant*  Two 
of  the  lives  die.  The  guardian  renews  the  leafe,  and  then  the  infant 
dies.  It  was  inftfted  that  if  the  infant  had  died  before  the  renewal, 
living  the  furviving  cefty  que  vie,  there  had  been  nor  queftiodi 
but  the  leafe  had  gone  to  the  heir  of  the  part  of  the  mother,  and 
that  fo  ought  this  ne\V  leafe,  being  renewed  out  of  the  prdits  of 
the  old  leafe«  But,  per  the  Mafter  of  the  RoUs,  and  a£Srmedper 
Lord  Harcourt.  This  new  leafe  is  a  new  acquifition^  and  veftcd 
in  the  daughter  as  a  purchafor,  and  (hall  go  to  the  heirs  of  the 
part  of  the  father;  this  renewal  by  the  archbijhop  being  Jpontanews 
and  gratuitous,  and  not  like  a  copyhold\  for  diere  the  lord  is  only 
a  triSlee  for  the  heir,  and  his  admittance  of  him,  though  it  be  ori- 
ginal, yet  is  only  in  virtue  of  the  truft  repofed  in  him  by  law  fijr 
that  purpofe,  and  decreed  accordingly ;  by  the  Mafter  of  the  RoUs, 
and  Lord  Keeper  coming  into  court,  being  afked  his  opinion,  (aid  he 
was  of  the  fame  opinion.  Mich.  171 1.  Ch.  Prec.  319.  Mafoiiv* 
Day.  G.  Equ.  R.  77.  S.  C.  Hill.  9  Annae, 

(W.  3)  Heir  a  parte  Matema.  Of  what  the 
Heir  a  parte  Matema  fliall  take  Advantage^  or 
be  iound  by  what. 

•  The         ^*  T  ^  *^^^  ^^  ^^^^  *feme  mefne,  and  tenant^  and  the  fam  tabs 
meinc  ^  baron,  and  has  iffue  afon,  and  the  tenant  releafes,  or  greadt 

hound  her-  ^q  ff^g  taron^  that  wither  bt  nor  bis  bars /ball  bi  biund  t9  acptitt^ 

felf  and  bcr  '  '  '     ggj 


tni  &e  baron  ani  fenu^  ivfao  were  bound  to  the  acquittal  by  their  beirsbf 
feigniory,  die,  and  the  tenant  bnns;&  writ  of  me/ne  again/t  the  fon^  her  deed 
who  pleads  the  grant  as  heir  to  his  father ;  this  fliall  not  ferve,  for  JfJ^J^^ 
he  is  to  be  bound  as  heir  to  his  mother,  and  not  as  heir  to  his  iathen  the  tenant 
Quod  nota.  Br.  Grants,  pi.  147.   cites  38  E.  3.  10.  and  cites  and  ihca 
Fitzh.  tit,  Mcfne  27.  [but  it  ihould  be.  pi.  24.]  {^^Jj  ^^^ 

The  llTae  being  bound  as  heir  to  ttie  mother  ihall  not  tnke  benefit  of  the  faid  grant  of  tlifcharge  % 
for  that  extends  to  the  heirs  of  the  part  of  the  father,  and  nnt  to  the  heirs  of  the  part  of  the  mother; 
and  therefore  the  heir  of  the  part  of  the  mother  was  bound  to  tlie  acquittal.  Co*  Litt.  13  a.  (s.} 

2.  The  warranty  (hall  defcend  upon  the  heir  of  the  part  of  the  If  the  heir 
mother,  if  there  be  none  o/the  part  of  the  father,  and  therefore  he  ofthepaiu 
ihall  be  heir  to  the  land  in  fucb  cafe  alfo.    Per  Tanke.  Br.  Defcent,  ^^  ^J^ 

pi.  J.  cites  12  £•  4*  nuhenunto  a 

warranty  if ' 
mmexcdj  be  impleaded,  and  vouches,  and  judcnnent  is  gWen  againft  him,  and  for  him  to  recover 
in  value,  and  he  dies  before  execution,  the  heir  of  the  part  of  the  mother  (hall  Cue  executioii 
CO  have  in  value  againil  the  vouchee ;  for  the  efle^  ought  to  purfue  the  caufc^  and  the  recoai* 
pence  (haU  enfiie  the  lofs.    Co.  Litt.  13.  a.  (q) 


(A)  i^eir-JLoomeflf.  [291] 


are  thofe  •S.P.  Co. 

Litt.  x8.  b. 
And 


I.  >^  O  T  E,  that  heir-Ioomes,  chiefs  or  principals, 

"^^    things  which  have  continually  gone  with  the  capital  mefuage 
hycufiomy  which  is  the  beft  thing  of  every  fort,  as  of*  heds^  tables^  heir-looinii 
pots^  pans  and  fuch  like,  of  dead  chattels  moveable.     Br.  Defceiit,  that  have 
pi.  43.  cites  I  H.  5.  5.  &  Fitzh.  Execution  i8o.  fhe^ho^fe^ 

from  heir  to  heir  caiinot  be  devifed  away,  but  fuch  devife  will  be  void  ;  for  by  the  death  of  fuch 
devifor,  the  heir-h)oms  by  ancient  cultom  are  vefted  in  the  heir,  and  the  law  preferreth  thu 
cuAora  before  the  devife.     Co.  Litt.  185.  b.  And  the  heir  may  have  action  for  them  ac 

Ihe  common  law,  and  ihall  not  fue  for  them  in  the  ecclefiaftical  court.    Co.  Litt.  18.  b. 

2.  And  the  ♦  ancient  crowns  and  jewels  of  the  realm  cannot  be  *  C**-  ^' J* 
devifed  by  teftament ;  therefore  are  heir-loomcs  of  the  king  as  it  * 
feems.     Br.  Defcent,  pi.  43.  cites  1  H.  5.  and  Fitzh.  Execution^ 

180. 

3.  An  heir-loom  is  called  principalium  or  hareditarium*     And 
it  is  due  by  cujiom^  and  not  by  the  common  law*     Co.  Litt.  1 8.  b. 

4.  A  lady  brought  a  bill  in  the  King's  Bench  againji  a  parfon  s.  c.  cited 
fuare  unam  tunicam  vocatam  a  coat^armour  ^  pennons  with  the  Godb.  aoo.^ 
arms  of  Sir  Hugh  Wiche  her  hufband,  and  afword  in  the  chappel  ^  ^^^^  ^^ 
where  he  was  buried ;  and  the  parfon  claimed  them  as  oblations^  and  pym._f 
therefore  that  they  did  belong  to  him;  and  there  it  is  holden,  that  Co.  Litt. 
if  one  ufe  to  fit  in  the  chancel  and  hath  there  a  place,  the  parfon  can-  i^- ^*  s.  P. 
not  claim  his  'carpet^  livery  and  cujhion  as  oblations  ;  neither  ought  ^he  hefr 
he  to  have  the  laid  things ;  for  that  they  were  hanged  there  in  and  his 
honour  of  tbo  deceafed\  and  therefore  by  the  lame  reafon,  though  ^^"  ™*f 


* 

Scmaw?    ^  grave-Jlone^  coat  of  armor,  /«W2^,  &c.  arc  annexed  to  4e  fredioU 

or^Lcing  •^  ^^^  parfon,  yet,  in  regard  the  church  is  free  to  all  the  inhabi- 

•benw  tants  for  burying,  the  parfon  cannot  take  them.     And  the  Ch.  J« 

iaid,  that  the  lady  might  have  a  good  adion  duruig  her  life,  in  the 

cafe  aforefaid,  becaule  ihe  herfclf  caufed  the  (aid  things  to  be  fet 

'  up  there,  and  after  her  death,  the  heir  to  the  deceafed  ihall  alfo 

have  his  adion,  becaufe  (as  the  book  fays)  they  were  hanged  there 

for  the  honour  of  his  anceftor,  and  therefore  they  are  in  nature  of 

heir  loomes,  which  by  the  common  law  belong  to  die  heir,  as 

being  the  principal  of  the  family.     The  like  law  of  a  graveftonc, 

tomb,  and  the  like.     12  Rep.  104*  in  Corven's  cslfe.^cites  it  as 

.9  H.  4.  14.  Dame  Wiche's  cafe. 

5*  Afid  this  agrees  with  the  laws  of  other  nations.  Bardia  Caf- 
ianeus,  fol.  13.  Concl.  29.  Action,  dat.  fi  aliquis  anna  in  aliquo 
loco  pofita,  deleatfive,  &c.  and  in  21  Ed.  3.  48.  in  the  biihop 
of  Cariisle's  cafe,  it  appeared,  that  the  omarmnts  of  the  cbapfel 
of  a  preceding  bijhop  do  belong  to  the  fucceeding  bifliop,  and  are 
merely  in  fucceffion,  although  other  chattels,  in  cafe  of  a  fcle 
corporation,  do  belong  to  the  executors  of  the  deceafed  party,  and 
(hall  not  go  in  fuccefiion ;  fo  in  the  other  cafe,  things  ere£ted  in 
the  church  for  the  honour  of  the  dead  perfon,  {hall  go  to  his  heirs, 
as  heir -loomes,  as  in  manner  of  an  inheritance.  12  Rep.  105*  in 
Corven|s  cafe. 

6.  Trover  by  plaintiflF  adminiftrator  cum  teftamento  annexo 
of  the  late  lord  Petre  againft  the  wife  of  the  iirft  executor  for  a  nedt^ 
lace  of  pearly  faid  to  have  been  in  the  family  for  many  generations, 
and  worn  as  a  perfonal  ornament  by  the  lady  Petre  for  the  time 
being,  or  for  de^ult  of  fuch,  by  lady  dowager  pro  tempore;  and 
to  prove  the  propertj',  an  antient  inventory  made  by  the  defendant's 
hufband,  being  executor  of  the  lord  Petre  now  inteftate,  bcii^ 
found  among  the  ancient  evidences  of  the  family^  was  allowed }  for 
the  mentioning  this  necklace  in  it  fhews  he  did  not  claim  it  in  his 
own  right,  and  none  but  a  mad-man  will  inventory  more  aflets 
r  2Q2  1  ^^^^  ^^  ^^9  *^^  though  if  the  queftion  were,  whether  my  lord 
Petre  were  proprietor,  or  not  he  himfelf  could  not,  be  witnels ;  yet 
the  executor,  by  inventorying  it,  has  charged  himfelf  with  itas  aflets, 
and  there  it  fhall  be  taken  as  fuch ;  and  per  Holt  Ch.  J.  the 
wearing  of  a  pearl  is  a  converfion ;  and  goods  in  grols  cannot  be 
an  heir-loom,  but  they  muji  he  things  fixed  to  the  freeholdy  as  old 
benches,  tables,  &c.  Pafch.  13  W.  3.  B.  R.  12  Mod.  519,  520. 
Lord  Petre  v.  Heneage. 


,    (A)  i^eraUj. 

4lnft.  i»6.  [  I,  'T*  HE  king  may  make  a  herald  by  patent^  though  he  was* 
S*^T^  "^^  any  ^«ry«/w«/  before  according  to  the  ordinance  of 

beTcom^ .  heralds ;  for  it  is  not  of  the  eflence  of  a  herald.     H.  5  Jac,  B.  per 

pleat  officer  Curiam  between  Penfon  alias  Chefter  and  Redhead.  1 

by  the  very 

kiteif  patents  without  the  ceremony  of  the  f  inveilitare.    Noy.  i  jo«  PinfoO  ▼•  RedhMdi^*-* 


^  By  the  lav  of  aims  and  heraldry,  every  one  who  is  made  king  of  arms  before  he  receives  his 
tli^ity,  ought  to  be  led  betwixt  two  oQicers  of  arms  by  the  arms  before  the  earl  mardiall  of 
England,  or  his  deputy,  and  before  him  are  to  go  4  officers  of  arms,  whereof  the  one  is  to  bear 
his  patent)  another  his  collar  of  SS,  the  third  a  coronet  of  brafs  double  guilt,  fourthly,  a  cup  of 
tvinc;  and  his  patent  ihall  be  read  before  the  carl  marihall ;  aod  afterwards  his  coronet  ihall 
be  fet  npon^his  head,  and  the  collar  of  SS.  about  his  neck,  and  afterwards  the  wine  poureA' 
vpoR  his  head.    Le.  248.  33  EliZ'  B.  R.  Dethick'9  cafe. 

2.  The  heralds  are  attendants  upon  the  court  of  chivalry ;  of 
thefe heralds  there  are  three  kingSj\iz,  Garter  ktngofanns^  ClareH" 
cetuc  king  of  arms  of  the  fouth'parti  Norroy  king  of  arms  of  the 
north  part,  and  fix  other  heralds.  Thefe  Engllih  heralds  are 
nujfengers  of  war  and  peace,  fkilful  in  defcents,  pedigrees,  and  ar- 
mories ;  they  marjhall  the  folenmities  at  coronations ;  they  manage 
combats  before  the  conilable  and  marihall,  and  upon  requeft  they 

folemnixe  the  funerals  of  noble,  honourable,  reverend,  and  worfhip* 
ful  perfonages ;  they  vftrtjirji  incorporated  by  king  R.  3.  and  after- 
iieards  newly  incorporated  by  king  Philip  and  fueen  Mary.  4  Inft. 
125,  126. 

3.  Thefe  heralds  are  difcharged  of  fuhfidies^  tollsy  and  other 
charges  of  the  commonwealth,  by  letters  patents  of  £•  6.  anno 
3.  of  his  reign.  4  Inft.  126. 

4*  The  words  of  the  patent  ^re  creamus  coronamus  ^  nomen  Le.24f. 

in^nimus  de  Garter  rex  heraldorum^  and  therefore  in  allfuits  againji  s.C.and 

him  he  is  to  he  named  hy  this  name^  and  for  not  being  fo  named  the  it*w!wfo  * 

defendant  was  difcharged  of  an  indi£hnent.     Cro.  £.  224.  Pafch.  held  by 

33  Eliz.  B.  R.  Dethick's  cafe.  f  ««"««•, 

^^  Wray  aod 

Clench,  but  that  Gawdy  was  of  opinion  it  was  but  a  name  of  officei  and  therefore  the  iodictment 
{ood. 


— Trefpaff 

(A)  What  Grantee  may  do.  words. 

^     ^  '  (Herbage.) 

I*  rj  E  that  hath  herbage  of  a  for  eft  hy  patent  may  have  trefpafs 
^^  for  the  grafs,  but  not  for  trees  or  the  fruit  of  them ;  and 
he  may  take  beafts  damage  feafant,  and  have  quare  claufum  fregity 
and  by  fuch  grant  may  inclofe  the  foreft.  •  D.  285.  b.  pi.  40.  Trin. 
X  t  Eliz. 

2.  Grantee  of  herbage  may  inclofe^  and  may  have  a£lion  of  f  20*^  1 
^trefpafs  quare  claufum  fregit,     Arg.  Trin.  21  Jac.  B.  R.  2  Roll.  •cofLitu 
R-  350.  cites  D.  285.— But  though  he  that  hath  herbage  may  4*b*(^} 
inclofe,  yet  he  that  hath  reafonabk  herbage  cannot*    Ibid.  Arg. 
cites  Cro.  R.  159, 

3*  Grantee  of  herbage  of  a  park  cannot  difpark  it.  Arg. 
Godb.  419.  Trin.  21  Jac,  Bi  R.  in  cafe  gf  Lord  Zouch  v. 
Mvor. 

(B)  Wh# 


«93  Q>erettc&  anu  IDmCg, 

(B)  Who  fliall  have  it. 

J.  A  leafe  was  made  of  a  manor  with  all  gardens^  orcfaardiiiy 
"^^  yards,  &c.  and  with  all  the  profits  of  a  wo$d^  ixcepting  U 
UJfor  40  acresy  to  take  at  his  pleafure ;  per  Dyer,  the  wood  is  not 
comprifed  within  the  leafe,  but  the  leflee  ihall  only  have  the 
profits  as  pawnage,  herbage,  &c.  21  Eliz.  in  C.  B.  4  Le.  8* 
Anon* 


•See 

Words  He- 
nditament* 


(A)    Hereditament.    What  is. 

I»    A   condition  is  without  queftion  an  hereditament.     3  Rep.  %• 
"•  b.  (1)  Trin.  25  Eliz.   in  the  Marquife  of  Winchefter'si, 
cafe. 

2.  Writ  of  error  is  an  hereditament,  but  by  the  conunon  law 
cannot  be  forfeited  or  efcheat.  3  Rep.  2.  in  the  Marq.  of  Win- 
chefter's  cafe. 

3.  Vfes  were  hereditaments  ;  for  of  this  fhall  be  pofleffio  fratris  i 
but  condition  or  ufe  were  not  forfeitable  at  common  law.  3  Rep. 
2»  b.  (m)  (n)  in  the  Marqu.  of  Winchefter's  cafe. 


(A)  j^erettcft  anlj  l^eteC?. 

|.  J^T  the  I  Eliz,  I.  which  ereded  the  high  commiffion  courts 
■*-'  having  reflrained  the  fame  from  adjudging  any  points  to  he 
heretical'^  "which  have  not  been  determined  to  hefuchy  either  hyjcrip^ 
turey  or  byfome  one  of  the  four  firji  general  councilsy  or  by  fome  other 
council^  by  exprefs  words  offcripture^  or  hy  the  parliament^  with 
the  affent  of  the  convocation^  it  has  been  fince  ^nerally  holdeii) 
that  thefe  rules  will  be  good  dire(^ions  to  ecclefiaftical  courts  ia 
relation  to  herefy.     Hawk.  PI.  C.  4.  cap.  2.  f.  2. 

2.  At  this  day  the  diocefan  hathjurtfdi£iion  of  herei^,  and  (b  it 
hath  been  put  in  ufe  in  all  queen  Elizabeth's  reign ;  but  without 
the  aid  of  the  ad  of  2  if.  4. 15.  the  diocefan  could  iinprifon  no  per* 
fon  accufed  of  herefy,  but  was  to  proceed  agamft  them  by  the 
cenfure  of  the  churchy  for  the  biihop  oi  every  dioce&  might  couviA 

aojr 
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any  for  herefy  before  the  ftat.  2  H.  4.  as  appears  by  the  preamble 
of  it,  but  could  not  imprifon,  &c.  and  now,  feeing  that  not  only 
the  &id  ad  of  2  H.  4.  but  25  //.  8.  14.  are  repeated^  the  diocefan 
cannot  imprifon  any  man  accufed  of  herefy,  but  muft  proceed 
againft  him  as  he  might  have  done  before  thofe  ftatutes  by  the 
cenfures  of  the  church,  as  it  appears  by  the  faid  adlof  2  H.  4.  15. 
likewife  the  fuppofed  ftat.  of  5  Rich.  2.  5.  and  the  ftatutes  of  2  H. 
cap.  7.  25  H.  8.  14.  I  &  2.  P.  and  M.  6.  are  all  repealed,  fo  as  no  f  2QA.  1 
flatute  made  againft  hereticks  ftands  now  in  force,  and  at  this  day  ^ 

no  perfon  can  be  indifted  or  impeached  for  herefy  before  any  tem- 
poral judge,  or  other  that  has  temporal  jurifdicSlion,  as  upon 
perufal  of  the  faid  ftatute  appears.  12  Rep.  56.  43  £liz.  cafe  of 
herefy. 

3.  By  29  Car.  2.  9.  the  writ  de  heratico  comhurendo  is  taken  Yet  by  th« 

away.  commoa 

'  law  an 

obftinate  heretick  b!m^  excomtmnicatt  hftUl  liable  to  be  imftrifmed  by  force  of  the  writ  Ue  excom** 
municato  capientlO)  till  be  make  fatisfa^tion  to  the  church.    Hawk»  PI.  C.  4.  cap.  x  L  11. 

4.  Stat.  9  aTid  10  TV,  3.  cap.  32.  f.  i.  If  any  perfon  having  As  feneanc 
ieeniJucaied iny  ^r having  made  profeflion  of  the  chrilHan  religion  ta^^'^thb 
within  this  reahn^  Jkall  by  writings  printings  teachings  or  advifed  aa  under 
[peaking^  deny  any  one  of  the  perfons  in  the  Holy  Trinity  to  be  « be  head  of 
6od,  or  fliall  affert  or  maintain  that  there  ^re  more  Gods  than  one,  ^hcofe'to 
or  jhall  deny  the  chrijlian  religion  to  bf  true^  or  the  holy  fcriptures  foUow  fo 
of  the  Old  and  New  Tejiament  to  be  of  divine  authority,  and  Jhall  good  % 
upon  indi£lment  or  information  be  thereof  lawfully  conviSled  upon  the'  g"^^JJ*|^<* 
oath  of  two  witnejjes^fuch  perfon  Jhall  for  thefirji  offence  be  incapable  the  great 
to  have  or  enjoy  any  office   or  employment  eccleiiaftical,   civil,  or  apoft-icy  o£ 
military,  or  profit  bv  them ;  and  the  offices^  places  and  employments^  '^  ""^"^ 
enjoyed  by  fuch  perfons  at  their  convt£iion^  Jhall  be  void,  and  being  whofet  up 
a  fecond  time  conviSed  of  any  of  the  aforefatd  crimes^  Jhall  be  dif-  for  perfoni 
abled  to  fue,  profecute,  plead,  or  ufe  any  a(Sion  or  information  in  ^^  «ocom- 
law  or  equity,  or  be  guardian  of  any  child,  or  executor,  or  admi-  j^j  leam- 
niflrator  of  any  perfon^  or  capable  of  any  legacy,  or  deed  of  gift,  or  ing,  by 

to  bear  any  office,  civil  or  military,   or  benefice  ecclefiaftical,  and  P«^*>ckly 
fiiallfuffer  three  years  imprifonment,  yr^zw  the  time  of  fuch  convi£iion^  ^hg  v^xs 

without  bail.  '  herein  pro- 

hibited and 
who  perhaps  have  veiy  little  other  title  to  either  but  thinking  their  -wit  muft  be  'ooked  upon 
asextenfive  as  their  profanefs,  they,  with  the  moCt  daring  impiety,  ridicule  all  revealed  religion  ; 
it  may  hoc  be  an  unfriendly  office  to  remember  them  of  the  incapacities  and  punilhments  human 
laws  (which  may  more  fenfibly  affe<Sl  them  at  the  prefent)  thrc.Tien  them  with,  if  by  that  means 
tbey  may  be  induced  to  a<St  more  prudently  at  lead  in  thiS  life,  whatever  their  notions  are  as  to 
joocher. 


re- 


5.  Among  proteftants  herefy  is  taken  to  be  afalfe  opinion  repugn  It  is  an 
nant  t§  fame  point  of  doSlrine  clearly  revealed  in  fcripture^  and  either  ^P'"'^" 
abfolutely  ejjintial  to  the  chrijlian faith^  or  at  leaji  ofmofl  high  impor'-  the  ortho^ 
tance^     Hawk.  PI.  C.  3.  cap.  2.  f.  i.  dox  doc- 

trine  of  the 
chriftian  faithy  objlinately  mainiained  and  ptrjijiti  in  by  Juch  as  fy^jeji  the  namofChrifi,  God^lph. 
Rep.  561.  cap.  40.  f.4. 


«e(iot 


^^-« 
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^OB)  *  i^etiot 

•  Flcca. 

isrVaT,'  (^)  [P^y^ble  to  whom 9  and  by  wiom*] 

that  prae- 
fiatio  be- 
rietti  magis 
fit  de  gnu 


[ 


!•  T  F  -</.  be  a  copyholder  for  life  of  land  which  ought  by  cuftom 

^  to  pay  a  heriot,  if  he  dies  feifed,  and  the  lord  grants  the 

tia  quainde  franktitiement  of  the  copyhold  to  B.  for  99  years y  if  A.  the  copyholder 

aftfon  wL  jt  ^^i  ''^^>  ^'^^  remainder  to  A.  for  1000  years,  and  after  J. 
brought  by  ajftgns  QV^T  his  leafe  for  looo  years  to  C.  and  after  A.  makes  F. 
C.  and  the    his'  cxecutor  and  dies  feifed ;  in  this  cafe  C.  the  aflignee  of  die 

clearly  \^hat  '^^^^  V^^  ^^^  ^^^  ^^^^  ^^Y  '^^"ot;  becaufc  at  the  time  of  the 

be  (houid  death  of  A*  when  the  heriot.  became  due,  he  was  not  lord  but  had 

not  have  it,  only  a  future  interejl.    P.   15  Car.  B.  R.  between  Norris  and 

WM  n^^'  Norris  adjudged  upon  t  a  fpecial  verdi£t,  this  being  a  Dorfetfliire 

tenant  of  Cafe.  IntratuT  Hill.  II  Car.  673.    But  the  court  faid  that  if  any 

c.  who  had  heriot  was  to  be  paid,  the  executor  of  A.  or  the  lord  in  fee  ihould 

the  1000        u         j^  1 
yearebutof  "^VC  lU  J 

B.  who  had  the  99  years  but  they  were  not  clear  that  B.  ihould  have  ity  thougli  Barkley  tHought 
&  (hould  have  it  and  Jones  hvficavit,  and  they  were  the  only  judges  in  court  j  and  the  reafoa 
c^the  doubt  was,  that  to  tnjlcnti  tbm  ji,  the  tenant  for  life  dktd^  itAitH.  inftMietU  eJUttof  B,  Um 
grantee  for  99  years  ^trmimtU    Mar.  23^  24*  S.  C* 

•  Ofig.  (Si         ||  2.  ♦  If  by  the  cuftom  a  copyholder  dying  feifed  (hall  pay  i 

t«n«^furun  ^^^"0^  ^o  ^^  lord,  and  after  the  copyholder  is  dijfeifed  and  dies  during 

coppyhol-  the  dijfeijtn^  yet  he  (hall  pav  a  heriot  within  the  cuftom ;  for  he 

der  moniil  was  tenant  in  right  notwithstanding  the  diiTeifm.     In  the  (aid  cafe 

paieri^un  ^^  Norris  and  hforris,  per  Berkley.  ] 

Leriutf&c.) 

(A.  2)  The  fevcral  Sorts. 

!•     TkAESNALTT  may  be  held  by  heriot  as  well  as  the  very 
^'^  land.     Br.  Heriots,  pi.  i.  cites  44  E.  3.  13. 
i.e.  Br.  3t.  Heriot  after  the  death  of  the  tenant  for  life  is  hert^t  cufim\ 

Avi.wry,  for  heriot /irv/V^  is  after  the  death  of  the  tenant  in  fee  fimple.  Br. 
Heriot""      Heriots,pl.  5.  cites  2i  H.  7.  13.  &  15. 

fervice  may  be  reftrved  upon  haft  for  iivei  or  years  dtttrtmiiabh  upon  lives  f  if  fuch  heriot  be  leffcived 
pnyaUi  tLtti/rg  tbg  term  i  as  if  ieale  be  made  for  99  years  determinable  upon  the  death  of  A.  B. 
aiid  C.  referving  heriots  upon  the  death  of  every  of  them ;  if  A.  dies  living  B.  or  C.  a  berioc  is 
due»  pnd  this  is  li^riot  fervice,  becaufe  the  leafe  Is  not  determined,  but  there  is  a  reveriioo,  to 
which  the  hcrioc  fervice  may  be  incident  ^  agreed  by  3  juftices.  Lutw.  1367.  Trio,  a  Jaci* 
C.  B.  Oiborn  v.  Scure. 


(A.  3)  Payable 


(Av  3)  Payable     In  what  Cafes ^  and  what  fhall  be 

faid  a  Payment, 

Iv  'in  H  E  lord  demands  a  heriot,  and  the  heir  aclivers  a  heajl  of 
^    his  ffwn^  to  the  lord,  in  which  he  himleif  has  a  property  iti 
his  own  right  this  amounts  to  a^j^.     10  Rep,  53.  in  Lampet's 
x:afe,  cites  7  E.  3.  50.  b. 

2.  A.  made  a  Ua[e  to  J.  S.  for  99  years^  if  B.  C,  and  D^.  Jhould  Mod.  aitf. 
filong  Hve^  rendring  an  heriot  after  the  death  of  each  of  them  fuc^  pi'4«S.  C# 
cepvely^  as  they  are  all  three  named  in  the  deed.     D.  who  was  the  that'a'ifhc. 
lajl  named  died  firji^  and   if  an  heriot  fhould  be  payed  was  the  riot  not 
queftion?  it  was  urged  that  it  Ihould  not;  becaufe  the  rcfervation  ^eingdueof 
is  the  leflbr's  creature,  and  therefore  to  be  taken  ftrongly  againft  ng^™  he 
him,  and  that  the  heriot  being  referved  if  B.  C.  and  D.  die  fuc-  words  of 
ceffively,  the  Icflbr  is  contented  to  truft  to  that  contingency ;  but  'cfervation 
as  to  this  point  the  court  gave  no  opinion  but  judgment  was  given  purfuelT 
for  the  plaintiff  upon  the  pleadings.     2  Mod.  93.  Trin,  28  Car.  2.  but  the* 
C.  B,  Ingram  v.  Tothill.  Y""^  ^*' 

^  live  red  no 

•  ■       ■ 

3.  Htnot  fervice  referved  upon  a  leafe  muft  be  referved  payable  ^P*"'®*** 
daring  the  term ;  but  where  a  tenant  in  fee  holds  of  his  lord  by 

heriot  fervice,  fuch  fervice  is  incident  to  the  tenure  which  is  ancient, 
and  muft  be  fuppofed  to  be  before  the  ftatute  of  quia  emptores  ter- 
rarum,&c.  and  thefe  are  feifable  by  the  lord  either  on  or  out  of  the 
^ands.    3SaIJc.  332.  pL  3.  cites  2  Lutw.  I366, 

(A.  4\  Payable.     In  what  Cafes.     By  Citjlom.       [  296  ] 

I.  T  N  trefpafs  a  cuftom  was  pleaded,  that  all  the  tenants  who  hold 
^  of  the  manor  of  D.  at  every  alienation  fhall  make  furrender, . 
and  that  the  lord  fhall  have  his  bc/l  leafl  in  name  of  a  heriot ; 
Strange  faid,  at  the  time  of  the  furrcnd^r  the  property  of  the  beafl 
was  not  in  him  who  furrendered,  and  the  others  e  contra,  and  ad-  l^J,^*  ^'"* 
mitteda  good  cuflom  *  to  furrendcr  t.\it  franktenement  \  quod  nota.  pi?ii^."Jue5 
Br.  Cuiloms,  pi.  2.  cites  3  H.  6.  45.  14  U.  4«  x. 

2.  In  leplevin  the  defendant  avowed  that  J.  S.  held  of  him  by 
homage,  fealty,  rent,  and  that,  at  every  alienation  of  his  tenant^  he 
and  his  anceflors  have  ufed  to  have  the  hefl  heofl  if  the  alienee  does 
n^t  give  notice  to  the  lord  in  the  life  of  the  alienor ;  and  that  his 
tenant  aliened  to  the  plaintiff  and  died,  and  the  plaintiff  did  not 
give  any  notice  in  the  life  of  the  other  j  and  the  beft  opinion  was,  that 
this  is  a  good  prefcription  ;  for  it  may  have  lawful  commencement, 
as  by  condition  or  refervation  at  the  making  of  the  tenure.  Br« 
Prefcription,  pi.  58.  cites  8  H.  7.  10. 


Vol.  XIV.  A  3^  (B)  Payable, 


ig6 


Ibetiot* 


See  Rcfer- 
▼atioii  (P) 


t,  C.  cited 
D.  199.  b. 
Marg.  pi. 
58.  by 
name  of 
Perkins  v. 
Coftiber* 
ford. 


(B)  Payable.    By  whom. 

I.  TjERIOT   IS  not   payable  On  the  death  of  tenant  l>y  tU 
^^  £urtefy\  per  Frowike  Ch.  J.  Kelw.  84.  b.  Pafch.  21  H.  7. 

2.  A  cuilom  of  a  manor  was,  that  the  lord  (hould  have  the  beft 
beaft  or  thing  of  every  one  dying  within  the  manor  in  the  name  of  a 
heriot,  which  is  found  within  the  manor,  and  to  feife  and  retain 
them  as  his  proper  goods;  this  was  held  not  a  good  cuftom;  for 
between-  the  lord  and  a  ftranger  it  cannot  have  a  reafonable  be- 
ginning, though  between  the  lord  and  his  tenants  it  is  otherwife; 
for  it  may  be  intended  to  begin  with  their  tenures  by  their  agree- 
ment, and  fo  they  had  their  lands  upon  reafonable  fines ;  but  be- 
tween the  lord  and  a  ftranger  it  is  merely  extortion.  Cro.  E.725* 
Mich.  44  Eliz.  B.  R.  Parker  v.  Combleford. 

3.  If  the  cuftom  of  the  manor  be,  that  every  tenant  at  his  <Je- 
ceafe  (hall  pay  his  beft  beaft  foraheriot;  if  a  feme  fole^  who  is 
tenant  for  life  of  this  manor,  takes  hujband  and  dies^  whether  the 
lord  JhaU  have  a  heriot  ?  this  was  a  cafe  put  by  Coke  Ch.  J.  to 
which  Dodderidge  the  king's  ferjeant  faidhe  fhould  not,becaufe  the 
wife  had  no  goods.    Mich.  7  Jac.  C.  B.  4Le.  239,  Anon. 

nant  by  the  curtefjr,  Frowike  thought  that  a  Iicriot  was  due,  but  tha:  the  time  to  demand  itwai 
not  tiil  after  the  death  of  the  tenant  by  the  curtefy,  but  to  this  it  was  faid,  that  tl)e  herioc  (hall 
have  refpedt  to  the  goods  of  the  tenant  and  that  the  tenant  being  a  feme  covert  could  not  ha>'e 
goods  and  to  tJie  lord  mult  lofe  bis  heriot.     Kelw.  84.  a.  b.  21  H.  pi.  S. 

4.  If  a  copyholder  fells  off  any  fart  of  his  copyhold^  and  retains 
the.  reft,  the  heriot  Ihall  be  multiplied  afterwards,  but  the  heriot 
due  on  this  alienation  fliall  be  paid  by  the  alienor^  bccaufe  he  con- 
tinues tenant ;  and  upon  every  alienation  ndiade  by  the  alienees  after- 
wards, the  alienees  ihall  pay  it.  Palm.  342.  Hill.  20  Jac.  B*  R« 
Snagg  v.  Fox. 


So  where 
the  feme 
"Was  feifed 
in  fee  and 
died,  and 
her  huf- 
and  be* 
camete- 


(C)  Payable.     ^0  ivhont^ 

1.  A  bifliop  feifed  of  the  manor  of  S.  leafed  20  acres^  part  of  the 
.  -^^  manor  to  B.  for  the  life  of  CD.  and  E.  rendering  20  jr. 
•  rent  a  year.  And  alfo  paying  and  delivering  to  the  bifhop  and  hia 
t  297  ]  fucceflbrs,  two  hefl  beajls^  upon  the  death  of  every  one  ofth^cejiy  que 
vie.  Afterwards  the  bifhop  leafed  all  the  manor  to  IV,  R.  rendering 
tie  ancient  rent.  D.  died.  W.  R.  feifed  two  of  the  cattle  for  a 
heriot.  It  was  held,  that  the  heriot,  thus  referved,  fliaJl  go  with 
the  rcvcrfion,  and  though  it  {hould  not  go  with  the  reverfion  to 
the  leffce  of  the  manor,  yet  the  plaintiff  (fuccefTor  of  the  bifhc^) 
fliall  not  have  the  heriots,  and  then  though  W.  R.  the  defendant 
bad.  not  good  title  to  the  heriots,  yet  if  the  property  of  the  heriot 
do  not  appertain  to  the  plaintiff^  he  fhall  have  a  trover  and  con- 
verfion ;  for  the  defendant  had  the  firft  pofTeffion,  and  (Hobert  and 
Winch  only  prefent)  the  defendant  had  judgment,  nifi  cauCu 
.Winch.  46.  57.  Mich.  2  Jac.  Glouceftcr  (Bilhop)  v.  Wood, 

(D)  Payable 


fterfof.  297 

\D)  Payable.     J^i  what  TUme^  and  when  the  Pro** 

perty  fhajl  be  faid  to  veft. 

t.  jf^O  WRT  for  heriot,  and  alleges  prefcrlptioriy  that  his  an- 
-^  ceftor  had  been  feifed  by  the  hands  of  the  tenants,  &c.  of  all 
tenements,  &c.  and  that  his  father  was  feifed  of  a  heriot,  after  the 
death  of  a  then  tenant,  &c.  the  plaintiff,  not  confeffing  that  the  te* 
nement  is  heriotable,  faid,  that  the  Unant  and  his  feme^  qnd  his 
Jon  purchafed  jnntly^  &c.  and  the  ftme  and  fan  furvivedt  ^c*  and 
are  yet  living.  Judgment,  if  avowry,  and  good.  And  fo  fee  that 
jointenants  are  only  one  and  the  fame  tenant  in  the  law,  and  there- 
fore the  lord  (hall  not  have  heriot,  'till  aftir  the  death  of  the  laji  of 
them.    Br.  Heriot,  pi.  4.  cites  24  E.  3.  72. 

2.  It  hath  been  anciently  faid,  that  the  heriot  (hall  be  paid  before 
ihe  mortuary ;  wherein  the  lord  is  preferred  \  for  that  the  tenure 
is  of  him.  Co.  Litt.  185.  b. 

3.  If  two  jointenants  be  of  land,  holden  by  heriot  fervice,  and  ^**  if  A« 
4ne  dies^  the  other  {hall  not  pay  heriot  fervice ;  for  there  is  no  [®'^.  ^- 
change  of  the  tenant,  but  the  furvivor  continues  tenant  of  the  makwa 
whole  land.    Owen.  I52.  Pafch'.  36  Eliz.  Butler  v.  Archer^  ftoffmnt  to 

th«  ufeof 
^mfdfxi^  wife,  and  the  heirs  of  their  two  bodies  begotten,  the  remainder  to  the  right  heirs  of 
the  huiband^  and  the  hulband  dies,  a  heriot  (hall  be  paid  ;  for  the  ancient  ufe  of  the  reverfioa 
wals  never  out  of  the  hufband.    Owen.  152.  Butler  v.  Archer. 

4*  A.  leafed  to  B.  for  40  years,  and  during  that  leafe,  made  Thefecond 
another  leafe  for  gq  years  to  commence  after  the  term  of  j^o  years j  ["       ** 
«ndring  rent  from  the  time  that  the  fecond  leafe  fhould  commence,  years,  if  2 
and  then,  in  another  render,  he  referved  three  capons,  and  then  fol-  hvcs  fo 
lowed,  and  alfi  yielding  and  paying  at  the  death  of  every  tenant  3/.  gn'^^jjjg^ 
««  the  name  of  a  heriot.     The  fecond  leflee  died  before  the  end  of  ment  ac- 
the  firft  leafe.     Keeling  Ch.  J.  held,  that  a  heriot  was  due  on  cordingly, 
the  death   of  the  fecond  leflee  by  the  cxprefs  words,  though  he  §' q^'*^^* 
could  have  no  benefit  during  the  firft  term.     But  the  other  three  the  "name 
juftices  contra)  and  that  the  words,  and  alfo,  &ff .  (hew  that  the  of  Hangoa 
heriot  (hould  not  be  payable  but  when  the  rent  fhould  be  payable ;  ^'  ^  y^^' 
'and  adjudged  accordingly .  by  thofe  three.    Lev.  5^94,  Tnn.  22  words  are 
Car.  2.  B.  R,  Langan  v.  Carnc.  copulative, 

and  ^ills, 
that  both  begin  together,  and  here  cannot  be  rent  during  the  intereffe  termini,  and  both  are  of 
,  the  fame  nature,  viz.  created  by  the  refcrvation,  and  confcquently  if  this  was  due,  diilrefs 
Would  lits  fqr  the  rent  too.  Ibid.— —adjudged  accortiingly.  2  Saund.  165.  S.  C.  by  name  of  Laa« 
yoa  V.  Came.-*— Adjudged  accordingly.  Vent.  91.  S.  C.  by  name  of  Lion  v.  Carew. 

• 

5.  A  heriot  is  not  due  on  the  deceafe  of  cejfy  que  trujl^  but  of 
him  that  has  the  legal  eftate.  Hill.  1686.  Vern.  441.  Trinity 
College,  Cant.  v.  Brown.  .       r       o  1 

6.  A  leafe  was  made  for  gq  years  if  A.  or  B.  Jhould  fo  long  live^  [  ^9^  J 
rrferving  a  yearly  rent  and  a  heriot  or  40  J.  in  lieu  thereof  efter  the  Two  of 
death  of  either  of  them^  provided  that  no  heriot  Jhall  he  paid  after  the  juftices 
the  death  of  A.  living  B.    A.  furvived,  but    is  fince  dead.    The  °j^7/J™^ 
queilionwas,  whether,  upon  this  refervation,  the  beaft  of  any  per-  wasgoo^, 

A  a  2  iba 


igi 


^ttiau 


bscaufe  it  fo^  being  on  the  land  might  be  diflralned  for  a  heriot  ?  It  was  ar- 

fervicr'i'nd  6"^^  ^^'  ^^  could  not,  becaufe  the  leafe  was  determined  by  the 

tite  heriot  death  of  A.  the  furvivor,  and  that  heriot  fervicc,  as  this  is,  is  of 

due  immc-  the  fame  nature  of  all  other  ferviccs  referved  upon  leafes,  viz.  that 

upon  the  ^^  ™"^  ^^  payable  during  the  term  granted.     But  the  iudges  of 

death  of  A.  B.  R.  being  divided  in  opinion,  it  was  adjourned,  into  the  exche- 

and  at  tb^t  qner  chamber,  Vid.  3  Mod.  230.  Trin.  4  Jac.  2.  B.  R.  Ofbora 

there  1UM 

n  rtVirJicn  in  tbj  UJjory  and  then  the  feifure  (hall  have  rctiofpeS  to  that  time.  But  the  other  two 
jufticcs  were  of  a  contrary  opinion ;  for  by  the  words  of  the  refcrvation,  the  heriot  is  not 
due  'till  p'}Ji  tmrtcm,  JJF  t'oat  thete  was  m  rcvvficn  at  thi  time  when  it  becivnt  Air,  and  to  make  it 
heriot  fervice^  it  ought  to  be  incident  to  a  rcvei-fion*  2  Lutw.  1366.  S.  C.  by  name  of 'Olbora 
V.  Siure. 


S.  P.  Br. 
Keriots,  \^• 
2.  cites  38 
E.  3.  7. 

6  Mod.  CZ. 
S.C.Mich. 
2  Annx^ 


7.  Immediately  on  the  deceafi  ofih^  tenant  a  property  Is  vefted' 
in  the  lord,  and  that  is  the  reafon  that  he   may  feife  the  heriot.  * 
Arg.  3  Mod.  231.  Trin.  4  Jac.  2.  B.  R.  in  cafe  of  Ofborn  v. 
Steward,  als.  Sture. 

8.  If  A.  who  is  copyholder  of  a  manor  for  his  own,  and  the  lives 
of  B.  and  C.  where  the  cuftom  is  to  grant  for  three  lives,  and  the 
furvivor,  habend*  fuccejfive  faut  nomina?itur  in  charta  6f  non  alitery 
and  that  the  lord  is  to  have  a  heriot  on  the  death  of  every  tenant 
dying  feifed.  A  queftion  was  ftarted,  if  A.  the  tenant  in  poJ)'eJp$n^ 
become  7?  bankrupt^  and  the  eftate  afligned,  and  the  tenant  in  pof- 
fefTion  die,  what  was  to  be  done  as  to  the  heriot  ?  and  Holt  Ch.  J. 
as  to  that,  thought  that  the  afl^gnce  would  have  the  eftate  deter- 
minable on  the  death  of  the  copyholder,  and  then  the  heriot  would 
be  due,  and  not  by  the  death  of  the  aiHgnee  \  for  fo  it  was  origi- 
nally, and  cannot  be  altered  by  any  a6t  of  the  copyholder.  But 
per  Cur.  this  is  a  fuppofal  not  in  the  cafe,  and  therefore  it  was  not 
determined,  i  Salk.  i88.  Hill  13  W.  3.  B.R.  Smartlc  v.  Pen- 
hallow. 


(E)  Remedy  for  them. 


S.  p.  and 

for  heriot- 
fervice 

eiloigned^ 
he  may 
diftr.iin. 


r.  pRESCRIPTON  to  diftrainfor  heriot  cupm^  if  it  heepigntd^ 
^  is  not  good  ;  for  he  may  have  an  action  againll  whomfocvcT" 
efloigned  it ;  and  by  this  it  feems,  that  he  may  have  an  adtion  of 
detinue  againft  him  who  detains  it  5  for  he  has  a  property  in  the 
.  thing,  and  therefore,  becaufe  it  is  tranfitory^  the  law  adjudges  pcf- 
pK Vi.dtef*-/^^"  ^^^f^out feifin.^  as  of  the  body  of  a  ward,  Br.  Heriots,  pi.  9* 
ajAfl:  24.    citea  13  E  .3.  and  Fitzh.  Prefcrlption  29. 

2.  Trefpafs  of  beafts  taken  and  carried" away;  the  defendant 
laid,  that  J.  held  of  him  by  heriot  of  the  beft  beaft  when  any  te- 
nant died,,  and  J.  died  tenant*  and  had  an  ox  that  was  the  beft 
beaft,  and  it  was  ejloigmd^  and  the  land  defcended  to  one  G.  and  be 
died  tenant,  and  had  a  horfe  that  was  his  beft  beaft,  and  was 
efloigned,  and  becaufe  \iQ  found  the  beajis  within  the  Lmd^  he  t^ck 
them  for  the  heriot^ s  efloigned^  &c,  and  adjudged  a  good  anTwer. 
Per  Shard,  if  beafts  are  manuring  the  land,  the  lord  may  take  them 
for  heriot  if  it  be  efloigned,  and  fo  it  feems,  that  if  th^  beft  beaft 

vras 


I^tiot, 


$298 


♦ 

*  ^vas  there,  that  then  he  may  feife  it,  and  when  it  is  cfloigned  then 
tajirain,     Br.  Heriots,  pi.  6.  cites  27  AfT.  24. 

3.  By  13  Eli%.  cap.  5.  Alt  fraudulent  deeds  made  to  avoid  I"  20Q  1 
dehiSy  &f.  heriots  J  &ff.  are  utterly  voidy  and  the  whole  value  thereof  ^  ^7  J 
to  be  forfeited.  Y''-^. 

eoHvrffda'u.Kiv*  fo  that  tbc  lonl  is  prevented  by  any/rm/r/,  then  tliis  ft.itute  has  rrovldcd  remedy, 
but  where  there  is  nothing;;  of  which  a  herot  rr.ny  be  rendered  at  the  time  of  the  d»;ath,  ilicic 
even  the  king  muitlof;^  his  right.  Hutt.4.  Mich.  14  Jac.  in  cafe  of  Shaw  v.  Taylor.—*  As 
li given  atiir.y  by  tenant yw/Z  bcj'tre  hh  death,  z  Le.  S. — See  Fraud  (K)  pi.  i. 

4.  For  heriot  fcrvicc,  if  the  tenant  will  not  render  it,  the  lord  But  if  he 
may  diftrain  for  it;    for  he  may  come  to  the  land  and  d'l/hain  fcife,  it 
what  beafts  he  finds  there,  and  put  them  in  pound  'till  he  be  fatis-  "j*^JJ^  ^ 
fied  his  lieriot.    Arg.   PI.    C.  95,    b.    in  cafe    of  Woodland   v.  he.ifi  of  the 

A'lantell  and  Redfole. cites  27  E,  3.  Lib.  Aff.  pi.  24,  F^'tit.  ten.mtoniy. 

Avowry,  177.  Br.  Heriots,  6.  ^j-^^r 

man's  htafi  that  arc  u^>on  the  /««/,  and  retain  them  *till  the  heriot  be  fatisfied*  Kx%»  Cro.  C, 
a6o.- •  D.  199.  b.  pi.  57.— ——Ow.  146.  S.  P.  per  Anderfoa. 

5-  Heriot  fervice  lies  not  in  render  hut  in  prendre^  and  the  lord  The  diffe- 
is  to  have  the  ,beft  beaft,  and  it  is  at  his  election  which  he  will  [^^"e"  ^^^^^ 
take  for  the  bcfl",  and  it  is  inconvenient  to  put  him  to  diftrain,  tenure  of 
when  he  may  feife.  per  V/ray.  Trin.  26  Eliz.  B.  R.and  he  faid,  yielding  2,\\^ 
it  had  been  fo  adjudged.  Cro.E.  32.  Peter  v.  Knoll,  Tx%Zf 

rendirirg  annually  his  bfji  beajl'^  fof  in  the  firft  cafe  it  is  in  the  tenant's  ele^ion,  what  he  will 
render,  bur  in  the  laft  the  lord  h.v.h  ele<5^ion  \vliat  lie  will  prender,  (or  take)  Cro.  E.  590. 

Odiham  V.  Smiih And.  298.  S.C.  inC.  B.     ■■      And  therefore  Popham  faid,  that  if 

one  at  this  eiiy  makes  c  pift  in  t.iilf  or  a  leafe,  tendering  annually  his  beft  bead,  the  leffbr  or  donor 
may  feife  which  he  thinks  to  he  bcft.  As  if  I  give  my  baft  horfe  in  ray  ftablei  he  may  take 
iiim  without  ray  delivery.    Ibid. 

6.  Precedents  were  produced    of  damages  and  cqfts  given   in  Per  Pop. 
avowries  for  heriots.    Vid.  Cro.  E,  329.  Trin.  36  Eliz.  B.  R.  m  hamCh.  J, 
cafe  of  Hafclop  V.  Chaplin.  Sfor 

an  heriot,  no  doubt  but  cods  (hall  be  paid.  Cro.  J.  2S.  Pafch.  2  Jac.  B*  9^% 

7.  The  lord  has  eleSllon  to  ^  Jeije  or  diflrain  without  prefcrip-   Gohl/b. 
tion  one  way  or  other  yjr  heriot  fervice  \  adjudged  in  B.  R.  in   J^g' s.'c. 
error,   whereby  a  judgment  in  C,  B.  was  reverfed.    Mo.    540.  fays  the* 
Odiham   v.   Smith, — But  for  heriot  cuftom,  he  can  only  feife,  lord  may 

g&,  p).  2,  Cdntra,  84.  is.  pi.  5.  Contra.  ■        PI.  C.  96;  b.  Trin.  7  E.  6.  Woodland  v.  Mantel, 

8.  A  held  land  of  B.  by  rent  and  heriot,  and  infccfed  R.  hlsfon  ^g^'''^''^}- 
and  heir^  who  made  a  kaje  back  tb  A.  for  J^O  years,  if  he  fhould  fo  aiiiujgej/ 
long  live,  to  the  intent  that  Joyce,  whom  he  intended  to  marry,  Trin.  to 
ihould  not  have  her  dovv^cr  during  his  life,     R.  died  polLlTtd  of  an  J?c-  ^'  B, 
ox,  and  B.  took  it  for  a  heriot.     The  jury  found  this,  and  the  L^meton. 
&Ztutc  of  fraudulent  cQnveyances,  &cc.  and  it  was  adjudged,  that  for  — .loKcp. 
as  much  as  the  feoffment  viras  not  found  by  the  jury  to  be  frau-  s^-^-S-C, 
dulent,  the  court  could  not  adjudge  it  fraudulent,  though  the  jury  cLaneelu'lr 
had  found  circumftances,  and  inducements  to  prove  the  fraQd.  ofOxfora'4 
Arg-  Bridgm.  112.  cites  the  cafe  of  Tyrer  v.  Littleton*  cafe, 

•  A  a  ^  9.  la 
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9.  In  Litt.  Rep.  33,  34.  Pafch.  2  Caf.  C.  6.  is  an  aj^umeatc^ 

Davenport,  that  where  there  is  a  dlsj unlive  refervcum  of  a  UJf 
heafty  or  5  /.  for  an  heriot  at  the  eUSfion  of  the  UJfory  the  ldQ[br  can- 
not diftrain  without  firft  declaring  his  eleSfion.  But  that  thouglj^ 
in  this  cafe  the  lefTor  himfelf  might,  yet,  however  the  bailiff  can- 
not juftify  for  an  arbitrable  thing  in  avowry,  without  exprefs  com- 
mand, but  nothing  that  I  obferve  was  faid  by  any  of  the  court, 
or  by  any  beiides  Davenport.  Beare  v.  Hodges^ 

10.  Either  heriot  cuftoin  or  heriot  fervicc  is  feifable  off  tht 
manor^  becaufe  it  lies  in  prender.  An  heriot  fervice  is  founded  in 
ancient  tenure.     A  fuit-heriot  referved  by  deed  cannot  be  takq 

*     •  off  the  manor ;  per  Holt  Ch^  J.  Mich,  i  W,  &  M.  Show.  8i, 

Parker  v.  Gage, 
D.  3S».  ^.        IX.  Where  the  tenant  makes  a  fraudulent  deed  to  deceive  tiic 
pi.  23.  it      lords  or  creditors,  every  lord  fliall  have  the  value  of  the  beafis, 
bcM  ;%cr     though  he  fhould  not  have  but  one  for  his  heriot.  3  Lev.  354, 
Harper       Pafch.  5  W.  &  M.  C.  B.  in  the  cafe  of  Sands  v.  Child,-r— cites  D., 

and  Dyer.      -icj.  a.b. 

But  Man-     ^^  4  •-**"• 

wood  e  contra.    And  that  every  lord  Should  have  a  feveral  adtion.    Harper  faid,  that  all  the 

lords  fhould  join  in  one  action  ;  but  reporter  fays,  quzre  hoc*        *  -He  ihall  only  recovei*  Mm 

^aliM  of  tbsh^fi  bead.    :&  Le.  8.  19  Eliz.  C.  B.  in  cafe  of  Or ef well  v.  Cook. 

S.P.  Br.  12.  The  lord  may  y^//i  either  for  heriot  cuftom  or  fervice  am 

Heriots.  pU  where  ;  but  one  cannot  dijlrain  for  them  out  of  the  manor,  i  Salk^ 
*•  ^*»'«  38     356.  Pafch.  5  W.  &  M.  B.  R.  Auften  v.  Bennet. 

X..3 . 7-    ■  ■ 

Ibid.  pi.  7.  cites  8  H.  7.  10.— — Vid.   3  Mod.  231.  Olborn  v.  Steward  ■    Agreed  by  all 

the  juftices.  GoId(b.  97.  pi.  1  5  The  lord  cannot  fcife  for  heriot  ffrvue  within  his  fee,  nor 

out  of  ic  I  but  if  he  diftraia  it  mud  always  be  within  his  fee.  But  for  heriot  cujicmy  he  in.iy  take 
it  where  he  can  find  it,  as  well  out  of  as  within  his  fee.  Kelw.  8z.a.  pi.  2.— Bendl.  70.  pi  47. 
Pafch.  37  H.  8. — But  for  heriot  cuftom  he  cannot  diP.rain.  Kelw.  167.  a.  pi.  i.  Pafch.  5  H.  S. 
i^non.— Becaufe  \,\it  property  \s  in  the  lord  immediately,  ^Mf/irierrV/t?vAv,  he  (hall  diilrjin  and 
not  feife,  becaufe  the  property  is  not  in  him,  and  tliis  is  by  the  tenure.  Br.  Heriots,  pi.  7.  cites 
%  H.  7.  10."  ■  '  ^or  if  the  teiuire  be  to  have  the  bell  bead,  he  cannot  feife  it,  hut  may  diHr.ii« 
for  it.  Ibid,  -^nd  if  the  tenure  be  that  »/  tU  tenant  aliem  uvdthfi  rnt  give  notice  to  tb^  lardy  that  thelor^ 
Iball  have  the  heft  beafl  of  the  tenant,  in  the  name  of  a  heriot,  yet  the  lord  m.iy  dlftrHin  upon 
the  land  for  this  bead,  though  it  runs  upon  the  alienor,  who  ha>  nothing;  in  the  bnd,  and  tbia 
by  reafoa  that  it  is  the  tenure  of  the  land^  and  therefore  the  land  is  chargeable  to  the  diftrefs  of  it. 
Ibid. 


$ee(G)      (F)    Remedy  far  the  Owner  o(  Beq/is  wrongfuUy 

taken. 

I.  T  Fa  beaft  is  taken  for  a  heriot,  where  none  k  due^  the  owner 
•'•  may  have  either  trefpafs  or  trgver.    Cra  J.  50,  Mith.  X 
Jac.  C.  D.  Bifljop  and  Jordan  Vt  Ld  Mountague. 

(G)  Pkadings. 

M.  6  E.  3.    I.  T  N  replevin  brought  againft  an  abbot  for  a  horfe  wrongfiiDj 

H.  38E.  3.  taken,  the  zhhot  Jbewed  that  JV.  father  of  the  plaintiffs  wbofc 

7,  b.         '  heir  he  is,  held  certain  temrmnts  of  hittty  by  certain  tenure,  and 

after  the  death  of  the  tenant,  to  have  the  bejl  beajl  in  the  name  of 

a  heriot^ 


s  berioty  and  alleged  feifin  in  his  predecefTor,  and  hecaufe  thh  borfe 
was  the  beji  htafi  at  the  time  of  his  death,  he  took  it  as  his  cnvn 
Itajl  in  name  of  a  heriot;  and  the  plaintiff  faid^  that  the  place 
where,  &c,  was  out  ofhisfee^  and  there  it  was  faid,  that  /"/  was  nn 
flea^  becaufe  he  avowed  as  for  his  own  heaj}.  For  he  may  avow  to 
take  his  own  beaft,  where  he  could  find  it,  as  well  out  of  his  fee 
as  within ;  by  which  the  plaintifFrelinquifhed  this  plea,  and  travers'd 
the  feifm  of  the  heriotj  prift,  &c.  And  upon  this  the  ifluewas 
ioined.  And  thereupon  they  intend  that  this  v/as  proof,  that  the 
lord  might  well  enough  feife  the  beft  beaft ;  for  there  the  abbot 
juftified  the  taking  of  the  be:ift,  and  did  not  avow^  the  which  he 
could  not  if  he  had  not  the  property  in  him.  And  diere  out  of  his 
fee  was  no  plea,  which  had  been  a  good  pleaj  if  he  had  avr^ved  and 
not  claimed  the  beaft  as  his  own,  PI.  C.  96.  in  cafe  of  Woodland  v  • 
Mantell  and  Redfole.  cites  6  E,  3. 

2.  A  man  may  make  avowry  for  two  heriots  afier  two  defcents   f  ^01  1 
in  one  and  the  fame  avowry^  when  it  is  for  one  and  the  fame  feig- 

niory.  Br.  Avowry,  pi.  138.  cites  27  AiT.  24. 

3.  In  replevin,  the  defendant  avowed  for  heriot  of  one  John,  He  (hall 


ijfue  Jhould  he  taken^  whether  he  died  his  tenant  or  not,  and  net  »t  rpiy  he 

whether  he  'diedfeifed  of  thn  land-,  for  it  was  faid,  that  it  might  be,  ^^^^^""^^^ 

that  there  is   lord,  mefne,   and  tenant,  an:l  that   this  John  was  leife  for 

mefne,  and  fo  fee  that  mefnalty  may.  be  held  by  heriot  as  well  as  the  Vife,or  a 

very  land.     Br.  Heriots,  pi.  i.  cites  44  E.  3.  13.  taii.^Bi. 

Avowry,  pi.  142.  cites  S.  C— Br.  Entrc  Cong.  pi.  20.  cites  S.  Q* 

4.  In  trefpafs  the  defendant  prefribed  in  him  and  his  anceftors 
tenants  of  the  manor  of  D.  to  have  heriot^  fcilicet,  the  beft  beafl: 
that  bis  tenant  hns,  when  the  tenant  furrendsrs  his  land',  &c.  and 
that  he  furrendercd  fdch  land,  and  the  horfe  now  taken  was  his 
beft  beaft,  &c.  and  the  piaintirt'fdd,  that  the  property  of  the  horfe 
was  not  in  the  tenant,  who  fui  rendered,  at  the  time  of  the  furren- 
der ;  and  fp  fee  that  for  heriot  cuftom,  the  lord  claims  a  property 
in  the  beaft,  and  mav  fcife  it.     Br.  Heriots,  pi.  8.  cites  3  H, 

6-45- 

5.  In  replevin,  the   defendant  avowed,   becaufe  all  the  tenants 

for  life  have  ufed  to  pay  a  heriot  after  their  deaths  which  is  r^- 
pugnant  and  impertinent,  to  pay  after  their  death,  and  therefore  ill 
avowry,  but  if  he  had  faid  that  he  and  all  thofey  whofe  ejlate^  &c. 
have  had  a  heriot  after  the  deaths  i^c,  of  every  tenant  for  life^  it  is 
a  good  avowry,  and  it  is  heriot  cuftom,  and  not  heriot  fervice, 
for  this  is  after  the  death  of  tenant  of  fee  fimple ;  note  the  diver- 
fity.  Br.  Avowry,  pi.  81.  cites  21  H.  7.  13. 

6.  In  trefpafs,  the  defendant  juftified  the  taking  by  a  cuftom 
lyithin  the  manor  of  B.  &c.  that  the  lord  of  the  manor  for  the 
time  being  habuit  ^  habere  confuevit  the  befi  beafl  of  every  tenant 
dying  feifed  of  any  mefuage  held  of  the  fame  manor,  upon  tha(  me^ 

^HQge  after  bis  deaths  without  laying  pro  heriottOy  or  nomine  heriotti, 

A  a  4  This 
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This  plea  was  held  not  good  for  the  form.    D.  199^  b.  pi.  57,  58L 

Fafch.  3  Eliz.  Parton  v»  Mafon. 
S.C.  cited  7.  yfnd  he  pleaded  another  cufiom^  that  If  the  heft  hioft  be 
ftoif  cT  T  -  ^P^S^^^  before  Jeifure  thereof,  that  then,  the  lord  had  ufed  to  feife 
and  faid,  '^^  ^^fl  ^'^ft  V  ^^y  °^^^^  levant  and  coucbont,  upon  thefaid  tenure, 
that  fuch  and  fhewed  that  the  beft  beaft  of  the  tenant  was  efloigned  before 
*^*^"^*J5      feifurc,  and  therefore,  &c.     And  this  was  held  not  a  good  prefcrip- 

^f,?^'     tion.    D.   199.  b.  pi.  57.  58.  Parton  v.  Mafon And  S.  P. 

thereby  the  citcd  there  to  have  been  adjudged,  M.  3&  4  Eliz^  between  Wilfoa 

f'^^y*'     and  Veife. Ibid.  200.  Marg.  cites  it  as  *  Wilfon  v.  Wife,  and 

B«  that  a     ^^^^  *^  S'  ^*  "^^^  ^^  adjudged.  18  Eliz.  f  Pyne  v.  Bennet 

aiftom  to  tliftrain  the  cattle  of  a  ftranper  for  a  heriot  is  a  good  cuftom  5  becaiife  the   diilrefs  is  9nly 
as  a  pledge,  and  means  tk  gain  tU  Lriot.  Mar.  164,  165.  S.C.  cited.  2  And.  i53._Pal. 

61.  pj.  17.  S.  P.— This  cafe  .was  agreed  by  Anderfon.  Ow.  146.— •S.C.  adjudged,  and  the 

pleadings.  Bendl.  ito Mo.  16.  S.C.  and  fays,  that  the  Uke  was  adjudged.  1  Eliz.  Rot.  459. 

jn  trefpafs  by  Henly  v.  Taylor.— -f-  S.  C.  adjudged,  and  the  pleadings.  BcndL  30*.  pi.  294. 
by  the  name  of  Lyne  v.  Bennet. 

The  avow.  g^  j|^  replevin,  defendant  made  conufance  as  bailiffy  ^c,  for  a 
heriot  fer-  heriot  due  on  the  death  of  J,  S.  tenant  of  the  manor  of  D.  and 
vice,  but  that  the  heriot  not  being  delivered,  he  diftrained  in  the  place  where, 
^^notja  gjc^  5^5  within  the  fee.  The  plaintiff  pleaded  in  bar  to  the  avowry^ 
certain* what  ^^^  takes  the  whole  tenure  by  proteftation,  and  for  plea  fays,  that 
the  heriot  J.  S.  had  no  heajls  at  the  time  of  his  deathy  whereof  a  heriot  might 
^^"^'a^'  or  could  be  rendered.  It  was  refolved,  that  the  cognizance  was 
bfah7r^  ^  ^^^  ciood;  for  \x.o:ight  to  be  certain^  (viz-)  for  the  bell  beaft,  or 
o//«r  thing,  two  bcft  bcafts,  and  not  generally  for  one  heriot^  and  not  Jhewing 
Hob.  176.  what  thing  in  certain.  And  alfo  that  the  bar  was  not  good  ;  bc- 
P  *  ..  caufe  the  ijfiie  is  tendered  to  a  thing  not  alleged ;  for  the  avowrv 
L  3^^  J  made  no  mention  of  any  beafts,  but  generally  of  one  heriot  whica 
is  not  certain.  And  therefore  awarded  that  the  plaintiff  recover, 
and  have  return,  &c.  and  damages.  Hutt.  4.  Mich.  14  Jac.  Shaw 
Y.  Taylor. 

9.  So  defendant  avowed  the  taking  nomine  heriotorum^  tic.  and 
laid  the  cnjlcm  of  the  manor  to  be,  that  upon  the  death  of  every  free 
tenant^  the  lord  for  the  time  being  luith  ufcd  to  have  a  heriot /or  every 
parcel  thus  hefd,  and  that  the  plain ti ft  s  father  held  feverai  parcels, 
occ.  and  died  f^ifed.  Exceptions  were  taken,  becaufe  the  taking 
is  faid  to  be  nomine  heriotorum,  and  not  Jhcivn  particularly  for  wbat^ 
as  what  he  took  for  the  one,  and  what  for  the  other,  nor  did  he 
ih^^  of  what  eflate  he  died  feifed.  But  it  was  anfwered,  that  he 
need  not  do  fo ;  for  the  law  fays,  that  he  takes  them  for  heriots, 
and  that  it  is  a  duty  prefently  and  an  Intereft  fettled,  and  the 
fhewing  tiiat  he  took  them  nomine  heriotorum  is  good,  and  (b  it 
was  held  by  the  court,  and  adjudged  for  the  defendant,  and  a  return 
awarded,  i  Bulf.  lOi.  Hill.  8  Jac.  Syliard's  cafe, 
o.  300.  10.  It  was  indfted  that  an  avowry  for  a  heriot  was  not  well 

.  C.  made,  becaufe  he  did  not  Jhew  what  beafi  he  Jhould  have  for  the 

heriot,  nor  of  what  value^  the  return  being  irreplcvifable  ;  nor  can 
the  plaintiff  kruow  what  to  offer  to  have  his  cattle  again.  But 
all  the  four  juftices  prefent  agreed  that  the  avowry  was  good 
enough;  for  perhaps  the  avowant  knows  not  what  was  the  bcft 

braft, 


I 


beafli  and  the  plaintiff  having  done  wrong  by  his  etotgrmentj  he  at 
his  peril  ought  to  tender  fufficient  recompence.    Cro.  C,  260. 

Trin.  8  Car.  B.  R,  Major  v.  Brand  wood. ^And  there  were 

ihewj]  two  precedents,  the  one  Trin.  18  Eliz.  Rot.  506.  Dicker  v, 
Higgins.-  ■    ■     And  another  Trin,  13  Jac.  Rot-  1148. 

I  J.  If  the  lord  feifes  the  beft  beaft  for  a  heriot,  it  muft  come 
on  the  other  fide  to  Jkew  that  it  was  not  the  tenant {  beaft.  Mod.  63. 
Trin.  22  Car.  2.  B.  R.  Jordan  v.  Martin. 

J  2.  A  leafed  to  B.  for  99  years,  if  C.  Z).  and  E,Jhould  Jo  long  And  in  this 
live^  rendering  an  her  tot  or  ^os.  to  A.  and  his  ajjigns  at  bis  and  J^.^'jJ^^ 
their  elidion^  after  their  feveral  deaths  fuccejfive  as  they  are  named  North  Ch. 
in  the  indenture.     E.  died,  and  then  C.  died.     In  an  avowry  for  a  j.  that 
heriot,  the  court  agreed  it  was  faulty,  becaufe  the  avozuant  did  not  though  D. 
fiew  that  D,  was  living-^  when  the  dijirefs  was  taken^  and  if  he  was  ^^^^y^  a. ' 
not,  the  diftrefs  was  not  lawful,  becaufe  in  fuch  cafe  the  leafe  vowanc 
was  determined,  Moi  216.  Trin.  28  Car.  2,  C.  B.  Ingram  v.  ^ho  was 
Tothil.  fJ-J'^ 

mt  diJlraiH  for  the  beriot*  becaufe  the  rcfcrvation  was  to  him  and  his  aligns,  and  though  the 
ele6lioQ  to  have  the  heriot  or  40s.  be  given  to  A.  his  heiis  or  affigns,  yet  that  will  not  hch>  tho 
fault  in  the  refervation.  And  Ellis  I.  faid,  thar  there  was  another  fault  in  the  pleading ;  for  it 
fayi,  that  Jf.  madt  his  tvill  in  "j^ritiag,  bta  does  not  fay,  tktt  A.  dUd  fo  jnfed\  for  if  the  elUte  OC  the 
^cyifor  were  turned  to  a  right  at  the  time  of  his  death,  the  will  could  not  operate  upon  it — Alfo 
jt  is  to,  that  the  avcwant  nuide  bi;  clu'ihn^  and  tbut  tie  plaintiff  babuit  nottttutn  of  bis  elcchofif  but  it  is 
Hot  J  aid  iy  "ofbom  notice  riven.  And  forthefe  reafons  judgment  was  given  for  the  plaintiff.  Ibid, 
•—The  avowant /rfjSr/A  nvas  that  one  of  them  •wasffifidy  and  teifigfo  feifd  die<i,  but  doth  not  fay  thai* 
}ie  died  thereof  feiffd,  aod  this  was  held  an  incurable  fault,    z  Mod.  93.  S.  C. 

(H)     Extingut/bed. 

J.  rjNITYof  pJTeJftm  by  the  lord  of  the  land,  who  ought  to 
^  have  heriot  by  cuftom  is  an  extinguifliment  of  the  heriot 
cuftom ;  for  it  is  a  cuftom  that  runs  with  the  feigniory  ;  contrary  of 
a  cuftom  that  runs  with  the  land,  as  gavelkmd,  borough  englifli, 
^nd  fuch  like.     Br.  Heriot,  pi.  8.  cites  14  H.  4.  5. 

2.  If  there  be  lord  and  tenant  by  fealty  and  heriot  fervice^  and  t  -jq-J  1 
the  lord  purchafes  part  of  the  land^  the  heriot  fervice  is  extinct,  ^  i  i  \ 
becaulc  it  is  entire.     Co.  Litt.  140.  b.  T^®*"®  '^  * 

Utwfen  bgriot  cujlstx,  and  heriot  fervice,  3S  to  the  extinguifhmcnt  thereof,  by  the  lord's  purcbafing 
parcel  of  the  tenancy  ;  for  by  fuch  means  the  heriot  fervice  is  cxtinft ;  but  if  the  cuftom  of 
tie  manor  he,  that  upon  the  death  of  every  ten.int  of  the  manor,  dying  feifed  of  any  l.;nd  held 
of  the  fame  minor,  the  lord  fhall  have  heriot,  though  the  lord  purchafe  parcel  of  a  tenancy,  yet 
be  fhail  hnvc  a  heriot  by  the  cuftom  of  the  manor  for  the  refidue  ;  for  he  remains  tenant  to  the 
lord,  and  the  cuftom  extends  to  every  tenant.   8  Rep.  106.  Trin.  7  Jac.  the  fourth  :  efolution  in 

Talbot's  cafe.—  als.  Chapman  v.   Pendleton. 2  Brownl.  193.  S.  C.  that  in  fuch  cafe  it  is 

paid  ia  refpeA  thic  he  is  tcnaut>  and  cuftom  (ball  not  be  drowned  by  unity  of  tenancy  and  feig* 


IDimrdf. 


2^3 


l^imfelf^ 

(A)     What  Things  a  Man  may  do  to  Himfelf. 

J*  A  man  makes  a  gift  in  tailj  remainder  to  himfelf  for  life^  re* 
•^^  mainder  over  in  fee^  the  fecond  remainder  is  good,  never- 
thelefs  it  feems  to  be  otherwife  *  of  the  firft  remainder  to  himfelf. 
Br.  Done,  &c,  pi.  35.  cites  7  E.  3.  317.  and  Fitzh.  tit.  Fonnc- 
don,  37. 

2.  A  town  has  conufance  of  plea«,  and  to  levy  fines  coram 
ballivis  didae  villic,  and  that  always  there  have  been  two  bailtfid 
the  (aid  town,  and  that  J.  S.  conufee  was  one  of  the  bailiffs  coram 
quibus  at  the  time  of  the  levying  it,  and  fo  party  and  judge,  and 
the  error  was  allowed.  D.  220.  b.  Marg.  pi.  14.  cites  Hill.  li. 
R.  2.  B.  R.  Rot.  33.    The  town  of  Shrew(bury*s  cafe, 

3.  If  a  man  gives  land  by  fine  to  TV.  S.for  his  iifey  the  remainitr 
to  himfelf  in  taily  it  is  a  void  remainder ;  for  the  fee  was  never  out 
of  him.     Br.  Done,  &c.  pi.  32.  cites^  14  H,  4.  32. 

Br.  Fines,  4,  A  ju/lice^  or  otlier  perfon  being  cogmfee  in  a  fine  may  not 
sV*6  ^"**  *^^^  cognizance  thereof  himfelf;  for  if  he  do,  the  fine  thereupoa 

levied  is  void.    Wefl  Symb.  17.  cites  8  H.  6.  21. 

5.  If  a  fine  be  levied  to  one  of  thejuftices^  he  (hall  be  named  in  the 

coram,  &c.  and  among  the  juftices  Dy  the  conufance  now  ufed, 

yet  albeit  he  be  named,  (as  I  think)  ^e  fine  is  gcod.     D^nfh.  R. 

pf  Fines,  4,  5. 
If  the  re-  6,  A  recognizance  was  made  to  Sir  N,  Bacon  Lord  Keeper  of 
had"^en^*  the  great  feal,  and  to  two  others,  and  this  was  acknowledged  before 
taken  gene.  Sir  //•  Bocon^  keeper  of  the  great  fcal.  It  was  held,  that  thk  was 
raUy  in  the  void  as  to  Sir  N.  Bacon,  but  good  enough  as  to  the  other  two^ 
«^1'!^;     ^-  ^2^-  ^-  Pl'  ^4-  Sit-  Nich.  Bacon's  calb. 

Ttpna^  as  Other  rcco^jnizanccs  are,  it  wquM  be  good,  unlefs  ii  be  fpcriaHy  averred  that  no  one  wm 
prefent  in  court  hut  himfelf,  to  \v horn  the  recognizance  was  made,  per  Cur.  D.  azo.b,  pL  14. 
M«rg.  cites  35  £liz.  B.R.  Holland  v.  Frankhii. 

7,  Recognizance  to  B,  to  the  ufe  of  the  judge j  before  whom  it  was 
acknowledged  is  good,  and  the  other  juftices  agreed  it  to  be  fo. 
D.  220.  b.  Marg.  pi.  14.  cites  41  &  42  KHz.  in  the  argument  cf 
the  cafe  of  Eriih  v.  Rives. 

8.  A.  makes  a  leafe  for  life,  remainder  to  himfelf  for  yearsj  re- 
mainder over  in  fee.  This  is  void  as  to  himfelf ;  but  if  it  had  been 
to  his  executors  it  might  be  good,  if  he  makes  executors  and  dies 
before  thelefTee.     D.  309.  b.  pi.  77.  Pafch.  I4£liz. 

r  ^04  1       9-  Sheriff  rmy  fummon  himfelf.      Arg,  Cro.  Car.  416.  Mich, 

A  ihcriif     ^ '  ^^'''  ^*  ^'  Done  V.  Smethier. But  per  Cur.  it  is  doubted 

cannot  </o  in  the  books,  if  the  (herift*as  plaintiff  may  execute  a  writ  for  him- 
fli  a^  n       feif  and  as  defendant  may  execute  a  writ  upon  himfelf.    Ibid. 

hnnfc'.f,  as  '  '  ^ 

i>  pl.i.n  by  the  cafr  in   Dyer.  But /or  hhflfhe  mny,  as  was  yiilded  by  the  other  fide;  for  if  fc< 

b<c  ti'".  f>ini,  Jic  may  fu>i:^r  /A<  ftJi.itf  to  tix  ^r^r./c.  Skin.  ii>   Xriii.  35  C'lr.  x.  B.  R-  in  ^ 

cf  :he  K'psj  v.  Filkinzton  Chute, 

JO.  If 


Doming  otiet.  S04- 

ID,  If  a  recognizance  be  taken  before  one  who  has  power  te 
take  a  recognizance,  and  he  takes  it  to  himfelf,  and  to  another*, 
fhis  recognizance  is  yoid  as  to  himfcif,  and  good  as  to  the  other. 
Jenk«  90.  pi.  84. 
*    J  I.  A  roan  by  fraud  may  diffiife  himfelf,     Jenk.  46.  pi.  §8. 

12.  In  what  cafes  a  man  may  have  aid  0/"  himfelf.     See  Aid  of  a 

common  perfon.  (S)  pi.  6.  (Y)  pi.  10,  11,  12.  20. In  what 

cafes  he  may  vouch  himfelf.  Sec  Voucher  (D)  pi.  I.  (S)  pi.  12, 
13.  &c.— Where  one  may  be  tenant  to  himfelf.  See  Grants 
(G.  a-  10)— Where  a  man  may  take  by  livery  made  to  himfelf, 

See  Feoffinent  (C.  a.) rin  what  cafes  or  how  for  on2  may  a£i 

as  judge  where  himfelf  is  party.  See  Judge  (A)  Conufanc^  (H) 
(I)  Amercement  (Cj. — See  other  proper  titles. 


(B)     Ading  under  a  double  Capacity^  (cta.*!^] 


J.     A    hurgefs  of  a  corporation  had  laid  out  money  for 
^^  the  corporationy  and  after,   being  maycr^  took  th 


the  ufe  ff 
the   bo?id  of 
the  corporation  for  it  to  him  in  his  natural  capacity,  and  held 
yoid.     12  Mod,  619.  Hill,  13  W.  3.  in  cafi;  of  City  of  London  v. 
Wood. 

2.  A  bijhap  of  a  diocefs  has  two  capacities^  one  aS  bifhop,  the 
ether  as  1l\  S.  But  he  cannot  do  an  adt  in  one  capacity  to  enure 
to  him  in  another  capacity  ;  as  he  cannot  make  a  leafe  for  years,  as 
he  is  bifhop,  to  himfelf  as  he  rs  J.  S.  nor  vice  veria.  lal^Iod. 
6§o.  iij  cafe  of  City  of  London  v.  Wood, 


i^olUtng  o\jer* 


See  Sta. 


(A)     Holding  over  a  Term,  &c.  „„„  (a.  a) 

Execution. 

|.  T    ANDS  were  deyifed  to  A.  till  800/.  raifed,     Refolved  s.c.  cited 
-■-'  that  if  the  heir  at  latVj  or  he  in  reverfion,  or  remainder,  in  manCh.^f. 
fcafe  of  leafe  or  limitatjon  of  a  life,  enters  upon  A.  or  on  him  to  Cart.  76. 
whom  the  lands  are  devifed  or  limited,  and  expells  him,  it  is  in  '"  <^^^«  "^ 
th^  eleftion  of  him  fo  expelled,  either  to  bring  his  adlion  and  re-  y.^M^^k^ 
cciver  the  mean  profits  which  fliall  be  accounted  parcel   of  the  worth, 
itim,  or  he  may  re-enter,  ^nd  hold  over  till  he  fhall  levy  the  entire 
fum,  not  accounting  the  time  of  his  expulfion.     But  otherwife, 
if  the  expulfion  was  by  a  Jlranger^     4  Rep.  82.  Mich.  41  &  42 
l;iiz.  Coroet's  cafe. 

2.  There  is  ^  difference  between  ap  degit  and  zflatute  merchant  \  S.  p.  a 
for  in  an  elegit  h?  cannot  hold  over  \  but  upon  a  ftatqte  merchant  ^^^  ^^** 
he  fnay)  becaufe  the  extender  is  to  have  his  9h^ges  and  expences 

over 
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over  and  above  the  debt,  which  are  «not  to  be  recovered  vtpoa 
the  elegit,  Arg«  Mich.  1656.  Hard.  8o«  cites  4  Rep^  67.  b.  Ful- 
vrood's  cafe. 


[305] 


(A)     fFiaf  it  is,  and  Hsw  conjidered. 


I.  "TTTHERE  one  man  conveys  tnuay  ficreily  or  keeps  in  hi$ 

^^     cuftody  ^anGther  man  againjl  bis  w':U\    then  upon  oatb 

made  thereof,  anJ  a  petition  to  the  lord  chancellory  he  will  grant  a 

tvrit  9/ replegiari  faciasy  with  an  alias  and  plurics,  upon  which  the 

foeriff  returns  en  eknguius^  and  thereupon  i£'ues  out  a  copies  in 

witoernamy  made  by  the  tiiazer,  and  when  he  is  thereupon  taken,  tiic 

iheriff  cannot  take  bail  for  him :  but  the  court  where  the  writ  is 

returnable,  may,  if  they  think  lit,  grant  an  habeas  corpus  to  the 

fheriff*  to  brin^  him  into  a  court  anil  bail  him,  or  elfe  rcoiand  him. 

2  L.  P.  R.  23. 

•  It  was  3U  ♦  An  clongatus  was  returned,  and  thereupon  a  capias  in  UTfi- 

«r^eJ  that  trnam  iflfued,  which  can  ie  a.rc^ed  hut  into  one  coufitj  at  once.   The 

l^ciJn"^     </{^>^^tf«/,  to  defeat  tlie  procefs,  removes  into  another  county^  and 

aaion  for     the  court  upon  motion  granted  a  tipj}jff\  for  this  a^on  is  pvtiy 

damages,      criminal,     Cumb.  28.  Mich,  ^t  Jac.  2,  B,  R,  Stratford  y,  Orcr- 

an«l  to  k..,.,» 

luve  the        """T* 

party  enlafg^d,  but  is  fuch  x  profecr.tion,  in  which,  !hc  defend.mt  if  convlf^cj  (hall  Se  finc^  rJ 

ImUoHcJ  ;  an  J  that  the  ven*  com-ti.inJ  ot  t'.c  u:::  :>,  thr.t  ihci*cfcr.ia;u  lie  n  g.*oI  c'.I  the  pctj 

be  fuflTercx!  to  be  rcpievij^ti  by  him:  hj:  HoltCi.  J.  l.tlJ,  tl.ai:6.- ri  "-  .-».-»    j  ^v.--.rt;  >  r 

the  kint;  W'lot  h.*:.*!:  ;t,  ar.J  j.-'  .-  *  xi  ,j/u*..%i  2"-  ■  '*••*'  ^-     ^^"^  ^'^'-  •"  J-  '-•-•  ^-*"—  —-^^-'^ 

A2P«  «.«  udL..j.:^'<..i  w^.;i.  I  a  Mod.  424.  415.  'M.ch,  li  W.  3.  B.R.  M^^rc  ».  Wi 


(B)     Lies  in  ii^bat  Ci:f:s^  and  by  ivbom  it  may  4c 

brought. 

I,     ^^  orfK^n   LiVy  if  fiierifF  had   arr:Jt:i  any  man  br  tie 
-''^  kir.^'s  writ,  thic  prluner^coulJ  not  be  ^LJve^tjl  but  t}   a 

honr.ine  rcrToc\u.do.  2  S^iuid,  6c,  Hill.  21  5c  22  Car.  2*  in  ciic  of 

Poucrn  V.  iri^r.:  ^n. 

2.  As  the  \z\v  cr.rib'cs  a  man  to  fue  this  urnt  by  frieTzdiy  it  vH 

of  onfjqucxKe  enable  them  to  nuiie  an  ctt^^'tryjer  t:-n,     12  Hod. 

/  *".   '^  '    i\  !2  W.  -J.  in  cifj  cf  More  v.  Wats. 

\   .*  »:•..,.:     :  %  .  ,  \  "  ::':tr  the  *.j;»;x/s  bein^  an  /rOrf,    "ri^ 

/-.:..      --.-,•,*.    i;\i7-n/'    Ad  quod  non  fuir  retpocr.-s. 

!.;.»     '^^     i^'«  ..•-.  -  N-'t  A  lore  V.  1"  ^rts. 

'.   .\  "    ^  cii;:it t  be  brc-j^t  e:ther  rr  r* .*  x  ""/ 

.  >  .         '•        >>  •  ...»  .w«      ••*«4       *»*«■•         M^*A*    •    •        &»<  •■'*     aaA^i** 

*  4  ^i  n^  • 
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mture  and  proceedings  in  die  writ  Ihew  it  to  be  to.    Pafch.  I7l8«  • 
Qu  Free  492,  Atwood  v.  AtwoocL 


(C)  Proceedings,  Pleadings  and  Returns ;  and  in 
what  Cafes  the  Party  fhall  be  bailed-,  and  of  the 
Difference  between  this  Writ  and  a  Common 
Replevin. 

I.  T  TPON  an  information  ior  fpirttlng  away  a  youth  to  yamaica,  *  Show. 

^   the  defendant  was  found  guilty,  and  the  next  term  fined  "c.argiLd 
500/.  and  to  lie  in  prifon  till  paid.     The  defendant  got  a  promtfe  by  the  re- 
ofprdon  *as  to  the  fine,  whereupon  the  court  directed  the  Either  pori«r»  and 
to  bring  a  homine  replegiando,  and  thereupon  an  elongatus  was  prccedentt 
returned,  and  the  defendant  charged  in  prifon  with  it,  who  got  a  fet  forth  at 
letter  from  the  Treafury,  fignifying  the  king's  inclination  to  pardon  length,  on« 
Ae  fine,  if  the  judges  of  B.  R.  could  advife  that  the  pardon  might  R.^^'a^if 
difcharge  the  imprifonmcnt.     They  met,  but  thought  it  not  rea-   16.  whcro. 
fonablc  to  bail  the  prifoner  upon  the  withernam,  but  propofed  that  *>»»*  was 
he  Ihould  bring  1000/.  into  court,  and  then  would  give  him  his  ^^f^'r^as 
liberty;  but  on  not  producing  the  child  in  fix  months  the  1000  A  to  a  capias  im 
to  be  forfeited.     It  was  objedYed,  that  if  an  elongatus  eft  returned  witbcfnjm 
be  conclufiue^  fo  as  defendant  cannot  traverfe  it,  he  has  no  remedy ;  ^f"  *f ^*"^* 
but  it  was  anfwered,  firft,  that  defendant  mav  bring  an  aSiion  on  bail  put  in 
the  cafe  for  thefalfe  return^  and  if  found  for  him  in  that  aftion,  he  here  above, 
may  be  bailed  in  this.     2.  Should  the^^^^r/^^/zV  before  the  iffue  tried^  ^"hcr^Mich 
or  the  anion  brought^  then  the  king  may  ifluc  out  a  commijjion  to  ^'h.  4.  by* 
inquire  the  truth  of  the  return^  which  inquifition  taken  by  virtue  which  re- 
of  fuch  commiffion  may  be  traverfed  by  the  defendant  in  the  homine  ^^V*"^'  '.^  ^* 
replegtandO'i  and  if  the  ijju:  upon  that  traverfe  be  found  jor  htmj  be  the  power 
Jhall  be  bailed',  and  the  capias  in  f  withernam  is  no  execution.    But  ofthecouit 
unlefs  defendant  will  confefs  the  taking  and  having  the  youth  in  cuflody^  *°J'^^^  ?"** 
he  cannot  he  bailed^  as  appears  by  feveral  cafes  there  cited.     Kaym.  vvithcmam, 
474.  Mich.  34  Car.  2,  B.  R.  Dcfigny's  cafe.  after  an 

elong  .Ciis 
reCttnicdy  and  that  the  court  inclineil  he  mij^l.t  be  baileJ,  and  that  it  xvas  in  the  pOwer  ot  the 
court  io  10  do;  and  the  laft  cby  of  Jllhnry  term  after,  he  got  off  the  fine,  and  on  givifig  pcurity 
to  tfi/fg  h.MS  the  boy  \nj\x  mvtib;,  tUatb  £md  fxnii  c/  thuAfca  cxcfpttd,  be  waS  tlifchargcd  On  bail ;  after 
tv-hich  the  hoy  carae  home,  and  being  brou^^ht  into  court  was  delivered  to  his  father,  but  the/ 
ncrer  proceeded.  But  in  all  this,  the  judges  Hill  feemed  of  opinion,  that  the  (lieriff  could  noC 
return  a  mn  crpU  ;  for  that  wcuUifnlf.fy  the  fujpofii  of  th^  writ  itfflf.    Tarbit  v.  Defligney. 

■f  The  court  denied  withernam  to  be  an  execution  ;  for  that  cannot  be  before  judgment,  and 
they  htid  ii  oaly  to  be  a  mefne  proccfs.  2  Salk.  5S2.  Mich.  12  W.  3.  B.  R.  Moor  v.  Wstts. 
12  Mod.  415.  S.  C— S.P.  Arg.  and  that  it  is  only  procefs,  and  a  means  to  try  a  title 
Co  liberty,  and  fays  that  it  is  not  as  he  can  find  in  any  of  the  entries  awarded  by  th*}  courr,  but  a 
writ  fucd  04it  of  courfe,  and  not  fo  much  as  a  fiat  bceve  entered.  In  moft  other  panicu!<ir^ 
vi'n''<rtfam  is  as  a  common  reblevin^  and  as  in  the  one,  fo  in  the  other,  there  mu(t  be  pledges  found 
to  profccute  with  efTcdl.  Cites  Br.  tit.  Replevin  66.  and  49.  8  H.  4.  9.  it  ought  to  be  i^fore  >vu 
bav£  a  "Off it  to  tbejhoijf'to  deiivtff  &ft.  In  a  common  replevin,  the  fheriff may  return  a  claim  offtti,'- 
urty  ;  and  fo  here  he  may  return  a  claim  of  tU  -phuntiff  9*i  his  villein  ;  and  an  %  imf>7ilin:e  lie» 
m  this  a^ion  as  in  a  common  replevin.  2  Show.  224.  in  cafe  of  Turbet  v.  Dafligney.— -*>^>- 
X  3  SaUc.  z86.  Coatra.  *f '3o6l 

|c  2.  Upon 


^,  Upon  an  homine  replegiando  iiTued,  and  an  efloigmunt  reiii?^ 
ned  by  the  iherifF,  he,  againft  whom  the  writ  tflued,  coming  upon 
procefs  cannot  plead  Uill  he  bring  in  the  body*  Skin,  6l.  76^ 
Mich.  34  Car.  2.  B.  R.  Ld.  Grey's  cafe. 

3,  The  ejloignmint  is  a  conteinpt^  for  which  the  court  wiU  contmit 
'tiil  the  body  be  brought  in,  and  thsfierij^:  return  of  the  cfloign- 
mcnt  a  fufficient  foundation,  and  not  traverjahle^  but  if  the  party 
will  gage  deliverance^  the  court  ms^y  lethim  to  mai/iprizr.  Skin.  62. 
76.  Ld  Grey's  cale. 
4M0J.  4"  ^"  homine  replegiando  was  brought  againft  the  defendants^ 

183.  S.  C*  Jqj^  ff)g  yjip  of  the  plaintiff^  and  elongat.  was  returned  \  the  defeii'^ 
dants  before  the  return  appear  and  ehter  plea  with  the  filazer  of  non 
ceperunt^  but  upon  a  mii^ake,  a  rapias  in  wiihernam  was  awarded 
upon  which  the  court  was  moved  for  a  fuperfedeas^  the  which  was 
awarded  ;  for  the  party  might  appear  at  the  return  of  the  replegiarty 
^dpkad  utjupra,  and  then  no  withetnam  ought  to  oe  awarded, and 
the  return  of  the  elongat.  (hall  not  prejudice  j  for  ^z  fluriff  cannnk 
return  non  cepity  betaufe  this  would  be  againft  the  fuppolai  of  the 
writ,  but  he  ought  to  return  the  body,  or  fuch  matter,  which  con- 
fifts  with  the  writ ;  but  the  party  is  at  liberty  to  travcrfe  the  fup- 
Ik)fal  of  the  writ,  and  try  the  matter.  Skin.  337.  Pafch.  5  W.  & 
M.  B.  R.  Du  Bardele  and  Reynel  &  Ux- 

5»  A.  brought  from  the  Indies  a  man  monfter^  having  the  perfeSl 
Jhapi  of  a  child  growing  out  of  his  hreajl  (as  an  cxcrefcency)  allhvd 
the  head^  ahd  (hewed  him  for  profit.  This  man  turned  chriftioHj 
and  was  baptized,  and  detained  from  A.  who  brought  a  homine 
r  507  1  r^P'^g^^^^'  T'^c  Jhertff  returned^  that  he  had  replevied  the  bodf^ 
'  but  does  not  fay ^  the  body  in  which  A.  claimed  property  \  whereupoa 
he  was  ordered  to  amend  his  return^  and  then  the  court  of  C.  B« 
bailed  him.  3  Mod.  120.  Hill.  2 &3  Jac*  2.  Sir  Tho.  Grantham's 
cafe. 

6.  Where  an  elongavit  is  returned^  arid  the  defendants  offer  t§ 
I^iuBa^raele  ^pp^^^  and  plead  non  ceperunt^  it  Jhall  flay  the  withernam^  bccaufc 
V.  Reyneii.  the  end  and  intent  of  the  writ  is  only  to  bring  in  the  defendants 
^'^  to   appear  and  plead;   and   this  the  other  fide  agreed  to;   and 

j8?.  s.c.     ®^'y  pr^yc^>  ^^^^  ^hc  defendants  might  gage  deliverance  before  it 

S.  p.     was  granted.    Holt,  there  is  •  no  difference  between  a  replevin  and 

:mdthe  a  homine  replegiando  \  for  as  the  fherifF  can  return  nothing  but  an 
Mn^^frn  elongavit,  where  he  cannot  find  the  thing  to  be  replevied,  in  one 
adJiUr'ari  cafc,  fo  neither  can  he  in  the  other.  12  Mod.  36.  Pafch.  5W. 
ftci.or  an     &  M*  Dc  la  Baftilc  V.  Reignald  &  Ux. 

excuje 

thereof,  viz.  that  no  body  came  to  (hew  him  the  c;.ttle,  or  ehn^ata ;  but  be  cannot  retnni# 

that  they  were  not  taken ;  for  that  goes  to  the  point  of  ths  writ,  which  the  defendant  is  to  falfiffi 

and  not  the  (heriff.   2  Salk.  582.  Mich.  12  W,  3.  B.  R.  Moor  v.  Watts. But  if  oncdcdarei 

in  a  replevin /or  ctttky  with  an  adhuc  detinet,  and  judgment  it  againft  the  dtfemUnt  fvr  Hama^ti\  h 
pavr.^'^t  thereof,  tU  ptopetty  o^  the  ^^veU  fhall  bcviflUinbim.  Hut  In  bomint  rfftlrgiamh,  thoago 
Jic  t»leads  non  ccpi,  and  it  be  found  againft  him,  and  judgment  he  for  damages,  yet  the  libcrif 
of  man  is  fuch,  that  thereby  lie  cannot  g^iinprf  my  in  him,  but  a  cnptas  (hall  go  againft  him,  and  h» 
fhall  be  kept  in  withernam,  per  Holt  Ch.  J.  «tnd  he  faid,  thai  the  preccdciiis  in  Raftal  upoaciui 
bead,  are  not  to  he  depended  upon.    la  Mod.  428.  in  cafe  of  Moor  v.  Watts. 

12  Mod;  7,  Habeas  corpus  was  returned.   That  W.  was  in  cuflody  if 

s.^cill^''  ^^pi^^  in  withernam^     The  cafe  was,  that  r.pon  a  homine  replegiandt. 


; 


^  Jherlff  returned  an  inquijitiony  finding  that  the  party  was  ejbignedj  Thep/am^ 
TVhereupon  a  withernam  iSiied  returnable  o£fab.  Martini^  which  ';f("«"/^' 

J         .1   *^f  /•     f  .    f    .       .         •        T^  feeing  that 

■\^s  not  yet  corner   hut  the  defendant  was  taken   upon  it.     It  was  bytheopi- 
obje<5ed,  that  he  could  riot  be  bailed  upon  the  withernam  \  for  that  it  nion  of  the 
v.iis  an* execution^  dndh^  had  no  day  in  courty   and  the  plaintiff  ^^J^^'^^^® 
could  have  A  new  withirnaTr,     That  which  feemedto  be  the  fenfe"  ^^^^^  ^^^^ 
of  the  Chief  Juftice,  t6  which  the  reft  agreed,  was,  (among  other  be  bailed, 
things)  that  after  elongata  returned,  and  withernam  alfo  awarded,  "nlefs  he 
the  defendant  is  not  concluded  to  plead  non  cepit  to  the  action,  cenlt  *ww/</ 
becaufe  he  cannot  falHfy  the  return,  and  that  upon  pleading  non  not  deliver  a 
apit  hejhall  be  baikd.     And  they  f  dijlihed  the  cafe  in  Raym.  474.  ^^^l^ration. 
'See  fup.  Designey*s  Case,]   and  the  Ld.  Gray's   Case,  chLfTa- 
fupral  but  affirmed  the  cafe  in  the  Regifter  79.  a.  and  cited  Kelw.  ftice  lajd, 
7l.a.F.N.B.  74.  adding  this  farther  reafon,  that  hereby  the  fup-  that  the  r^- 
pojhl  of  the  writ  is  denied^  and  balanced^  and  the  matter  Jiands  in-  ^^^.^^^[^^ 
different^  according  to  the  rule  of  bailing  laid  down  by  Ld  Coke,  lunu  is  a 
uponWeftm*  i.x:ap.  15.   'The  court  held,  that  there,  wzig-/^/  be  aX  ^^y^o^o'^ 
new  withernam',  for  the  11  bail  niuft  be  in  a  fum  certain  with  condition^  ^TJ'^'  'f.  1 
that  he  appear  de  die  in  diem,  and  if  judgnwit  be  againjt  bim^  toat  though  the 
he  render  his  body  in  withernam^   ibidem  remanfurus  quoufque   he  ^^rit  be  le- 
render  the  party ^  and  permit  him  to  go  at  large  \  and  therefore  if  J^^JI^"^^f  "J^^ 
he  be  rendered  again,  he  is  in  cuftody  as  before.     And  the  court  defendant 
held,  tiiat  before  the  withernam   returned  the  defendant  cannot  be  may  appear 
hailed  2  Salk.  581.  Mich.  12  W.  3.  B.  R.  Moor  v.  Watts*  ^*^  Pr^,^*«"t 

-*  -^  any  ill 

coofequcncc;  and  though  the  plaintiif  be  abfent,  he  mny  make  an  attorney  ;  and  hereupon  the 
plainiif  Wrtj  cn/Iiti  and  ncnfuittd\  for  othcrwife  the  defendant  rhight  lofe  Iiis  liberty  foi»  ever  by 
Ittch  contrivance.  Ibid.   582,   583.— A  pluries  replegiando  gives  a  day  in  ccurt,  12  Mod.  430. 

S.C. ♦See  fapra  TuVbet  v.  Defigncy. f  la  Mod.  425-— -J  12  Mod.   419.T— 1|  la 

Mud. '426. 

8.  The  writ  being  againji  three^  whereof  one  only  was  brought 
iftj  it  was  doubted  by  the  plaintiff  how  to  declare',  to  which  it 
was  anfwered  th^t  they  mult  do  as  if  it  were  in  appeals,  viz. 
declare  againji  him  that  appeared^  and  continue  procefs  againji  the 
others.  And  Holt  faid,  it  would  be  a  queftion,  whether  the 
plaintiff  ihould  not  be  put  to  find  pledges.  12  Mod.  431.  More 
V.  Watts* 

9.  If  the  defendant  comes  before  elongata  returned^  and  enters  an   f  308  1 
oppearancey  and  afterwards  an  elongata  be  returned,  there  ought  to 

be  no  withernam ;  and  if  one  be,  it  ought  to  be  fupcrfeded,  upon 
pleading  non  cepit,  without  any  bail;  per  Holt  Ch.  J.  12  Mod, 
425.  Mich.  12  W.  3.  in  cafe  of  Mere  v.  Watts. 

10.  If  after  an  elongata  returned  he  comes  in  gratis^  and  pleads  •  Hole  Ch. 
non  cepity  he  {hall  not  be  put  to  find  baily  (the  reafon  fccms  to  be,  J- cited  12 
bccauie  the  withernam  is  eftopped  or  fufpcnded)  but  if  he  comes  in  f^'j*'^;,^^''* 
in  ^cujlodyy  upon  a  capias  in  wither natny  he  muft  give  bail,  and  w^/ds  of 
cannot  be  admitted  to  that  'till  he  call  for  a  declaration,  and  plead  the  booic 
non.  cepit.  2  Salk.  583.  Mich.  12  W.  3.  B.  R.  Moor  v.  Watts.  ''''';;  ^'  . 

in  cvjioi^yt  viz.  in  bail.     la  NJoJ.  436. 

11.  The  defendant  pleaded  in  abatement y  want  of  ad/lition  in  the  r  s.:iic.  ^ 
pluries^  as  to  place,  vill  or  hamlet,     The  plaintiff  demurred  j  Holt  ^'  ^' 

Ch,  J, 


Ch.  J.  at  firft,  inclined  ftrongi)',  that  the  plea  was  good,  an(J  w^uU 
dtftinguifl)  this  from  other  writs  of  replevin  \  for  here,  he  faid,  the 
procefs  of  outlawry  ilFues  immediately  upon  the  pluries  homine  rc- 
plegiando,  which  he  afHrmed  to  be  a  withernam  in  itfelf  ^  but  in 
common  replevin,  the  procefs  of  outlawry  is  hot  upon  the  pluries 
replegiari,  but  upon  the  capias  in  withernam,  which  iflues  upon  the 
fberiffs  return  of  averia  eloiigata  upon  the  pluries;  and  upon  die 
iherifrs  fpecial  return  of  the  capias  in  withernam,  that  is,  upon  bis 
return  of  nulla  bona  on  the  withernam,  a  capias  ihall  go  againft 
the  perfon,  and  fo  to  outlawry.    But  hy  Powel  ].    There  is  no 
difference;  for  in  both  cafesy  the  procefs  of  outLwry  is  upon  thewitb^ 
ernamj  and  not  upon  the  original  writ ;  for  in  a  homine  replegian^ 
there  Jhall  go  no  withernam  'till  return  of  the  homine  rcplegiaruk* 
And  as  the  jirfl  withernam  in  common  replevin'^  mufl  he  de  averiis^ 
fo  the  firfl  in  a  homine  replegiando  Jhall  he  of  the  perfon*     And  at 
another  day  the  whole   court  awarded  a  refpondeas  ouftcr;  for 
procefs  of  outlawry  lies  in  a  homine  replegiando,  yet  there  ought  nai 
to  be  any  addition.     For  the  pluries^  on  which  we  held  plea  here,  is 
not  the  original  in  replevin ;  but  the  original  writ  of  replevin  is  it^ 
which  writ  is  vicontieh,  fo  if  the  replevin  be  removed  by  recordare^ 
though  upon  withernam  thereon  there  will  lie  procefs  of  outlawry) 
yet  there  is  no  addition  according  to  the  ftatute.     So  that  it  is  not 
the  original  and  tlicrcfore  out  of  the  ftatute.     2.  There  being  no 
addition  to  the  firfl:  replevin,  the  pluries,  (which  indeed  is  the  ori'* 
ginal  to  us)  mufl  have  none ;  becaufe  it  muft  not  vary  from  theiirft 
writ.    And  Powel  faid,  that  there  never  is  an  addition  to  a  writ  that 
is  vicontiel.     6  Mod.  84^  Mich.  2  Annse,  B.  R.  Ld*  Banbury  v* 
Wood. 


[M]  i^onour^ 


jsir  (A)  [An]  J  Honour,     l^hat  [it  is,] 

Heiiiy 
Spel.nan  in 

300.  verbo  [  t  ^*  A  ^  honour  in  itfelf  comprehends  divers  manors  and  lamfSf 
"O'^'*'"  ^^  and  fome'  are  in  demefne,  and  fome  in  fervicc  14  H, 

f.!)rs,th>S     .  A    O     1 

\K,M^  p.tjfa  4*  9- J 

••:>  r  -fico  Enjiand  cnVft  /V  NcrtKans.  And  though  in  an  nncifnt  inquifition,  it  is  faid,  that  Wigod  of 
\\'.i.!in!;ford,  held  the  h-^r.-jir  of  ff'JLinyforA  in  tbf  u.n.  of  ki^y  ILttoU,  as  if  that  appellation  haA 
b.t?!i  received  umlcr  tl;e  Eiigiifii-SaKoni,  yet  he  fays,  lie  docs  not  find  it  otherwife  tlwin  ttfod  in 
a'icr  cime-,  a<  'ii  th  s  place.  f  S.  P.  jr.d  r.ir.::.'  kr.;-;h:s  £:».•,  rci^alia,  &c.  and  it  w.tt  ancietitSf 

ci'leJ  here  i  n  fh.jwy  or  f-oitm  •  rf^\ile ;  and  was  a^./nvi  h^id  ol  the  kmg  in  capite.  Spclm.  Glott 
5CO.  vcrbo,  Honor.— Tlioufh  an  h  >nonr  confilK  of  many  manor*,  yet  all  the  manors  ar« 
oifiin^uinied,  and  Inve  fcvcral  io;n'ii;)iders.  And  I'yy-^h  tl^n:  is  fur  a// the  manors,  far/ o*^  f****! 
yet  ijicy  are,  fti/i,  /':  t/rr  j/ and  ditlricl  courts.  And  it  u:is  ufual  va  the  time  of  the  abbeyesi  thai 
th*7  iwcpt  hut  one  cour;  for  many  manure.  Cro.  C.  367.  Trin.  xo  Car.  B.  R*  Sc^sood  v.  *~ 


a.  Whea. 
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[  2.  When  die  isng  grants  an  honour  with  the  appurtenances^  it  • 
is  more  high  than  if  a  manor  were  granted  with  the  appurtenances ; 
for  to  an  honour,  by  common  intendment,  appertainyr/iffr^^j,  and 
hy  rea/bn  of  thofe  liberties  and  franchifes,  it  is  called  an  honour. 
In  itincre  in  the  time  of  £•  3.  Kell.  151.  per  Scroop.  For  a 
manor  and  honour  are  not  of  one  condition.  J 

3.  An  honour  ought  to  eonji/i  of  lands,  libertieSi  and  fraachlfes. 
iBulC  197.  Pafch.  10  Jac.  the  King  v.  Levett. 


(B)    How  it  commences. 

f  I.  T  F  I  am  feifed  of  a  Tnanor^  and  I  enfiojf*  divers  perfons,  of  *FoL  73. 
*  divers  parcels  feverally  in  tail.     To  nold  of  me,  by  certain   '    -^uj* 
fervicesy  by  name  of  honour*      This  makes  the   honour,    14  H. 
4.64,] 

[  2.  Kforejl  may  be  appendent  to  an  honour.    26  Aff.  pi.  60.  ]      Jenk-cg. 
3-  The  king  cannot  create  an  honour,  but  by  aft  of  parliament ;  PJ-  SS' 
per  tot.  Cur.   i  Bulf.  196.  Pafch.  10  Jac.  the  King  v.  Levett.         '^^''J^M^a. 

with  fereral  manoi^y  lands/  &c.  thereto  perpetually  aunexed,  was  created  and  enafted  by  3  ^  H. 
8.  cap.  37.  to  be  called  an  hoiiour.— Aud  the  like  of  the  manor  of  Grafumt  by  33  H.  S. 

cap.  38. 

4.  At  this  day  the  Earl  of  Arundel  only  hath  his  earldom  hy 
prescription^  the  beginning  of  which  is  time  out  of  mind,  not  within 
the  memory  of  any  one  j  fo  that  his  earldom  is  the  moft  ancient  in 
therKilm.  i  Bulf.  196.  the  King  v.  Levett. 

5.  The  king  granted  to  a  fubjcft  a  great  manor  called  an  honour^ 
and  pafled  it  by  the  name  of  an  honour,  and  well.  Jenk.  277, 
pi.  99. 


(C)  Grants   of  an  Honour.     What  pajfes  thereby, 

and  How,  &c. 

I'  T  F  the  king  grants  land^  parcel  ofzn  honour,  referving  rentSy 

and  after  grants  the  honour^  the  rent  fliall  pafs  to  the  grantee;   * 
bccaufe  the  rent  was  parcel  of  the  honour,  it  arifing  by  referva- 
tion  out  of  the  land  parcel  of  the  honour.    Arg.  Mo.  161.  cites 
26Afr.  60. 

2.  The  king  has  a  foreff  belonging  to  the  honour  of  Pickering,  Arg»% 
and  the  foreft  paffes  hy  grant  ^the  honour.     Arg.  2  Roll.  R.  151.  Roii.R. 
cites  26  Aff.  pi.  16.  60.  *78:  it 

^  paiTes  by 

jraat  of  ihe  honour  ^  cum  feiiment'm.    But  then  it  paffes  only  ai  a  cbofc-'^'*  Jenk,  n8.  pi.  63. 

3.  If  the  king  has  lands  held  of  an  honour  and  other  land,  and 
gives  all,  tenend'  in  focage,  the  land  of  the  honour  fliall  be  held 
j/'the  honour,  not  in  capite,  and  the  other  land  in  capite.  Arg. 
Mo.  258.  Mich.  26  &  27  Eliz.  ' 
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(A)  )^onour0« 

S.  T  T  Is  iHegal  to  purchafe  honour,  (as  a  dukedom  )/ir  manef^ 
-*  Pafch.  1 68 1.  Vcm.  5.  E.  of  Kingltonv,  Lady  Eiiz^Picrc* 
point. 


mau 


(A)     Who  iliall  have  fuch  Plea. 

Z«     Ti/tOrtdaunceJier  of  meadow  and  nnt ;   the  defendant)  as  to 
•*^  the  rent,  pleaded  hors  dc  fon  fee;  judgment  jf  withcMt 

fpecialtjj  &c.  &  non  allocatur ;  becaufe  be  was  tenant  ot  the  rent ; 

^nd  fo  fee,  that  nonejhall  have  this  plea  but  he  who  is  tenant  of  the 

landy  out  ofwhichj  &ff.    Br.  Hors,  he,  pL  7.  cites  12  Afl'.  38. 
Br.  Affife,        2.  5^,  in  ajjife  of  rent^charge^  the  defendant  pleaded  hors  dc 
•iiesV.C.    '^^  ^'^^>  judgment  if  without  fpecialty  fhewn,  &c.  and  he  was  forced 

to  take  the  tenancy  of  the  demefne  upon  himfelf  before  that  he  could 

have  the  plea;  quod  nota,  that  none  Jhall plead  it  but  tenant  of  tbe 

freehold.    Br.  Hors,  &c.  pi.  8.  cites  14  Aff.  14. 

3.  It  is  faid  in  Basset's  Recordare,  that  a  Jlranger  to  ike 
avowry-i  as  the  prayee  in  aidjScc,  (hall  not  plead  any  plea  but  hors 
de  fon  fee,  or  a  thing  which  tantamounts ;  quod  nota  1  and  there- 
fore note,  that  he  may  well  plead  hors  de  fon  fee ;  and  herewith 
agrees  M,  14  H.  8.  fo.  5.  and  that  therefore  where  there  is 
hrd'i  mefne^  and  tenant'^  and  the  lord  dijlrains  the  tenant  paravaile^ 

.  he  nlay  plead  a  releafe  made  to  the  mefne ;  becaufe  this  amounts  t9 
this  plea^  hors  de  fon  fee.  Br.  Hors,  &c.  pi.  14.  cites  2  H.  6.  i. 

4.  He  who  holds  tn  frankahmigne  cannot  plead  agaivtjl  the  IsrJy 
^  who  is  donory  that  the  land  is  out  of  his  fee,  by  the-  beft  opinion; 

for  if  the  tenant  be  didrained  by  the^  Ld.  paramount,  he  (hdl 
have  writ  of  mefne,  and  if  the  foundation  be  diflblved,  the  lord 
(hall  have  the  efcheat,  &  contra  formam  coUationis,  and. therefore 
there  is  a  tenure  and  a  fee,  but  he  cannot  diilraiu.  Br.  Hor% 
&c.  pi.  17.  cites  7  £.  4.  II. 


See  Avdiv* 


(B)  In  wiat  ASlions. 

I.    TJ^Omudon  of  rent  %  ^t  tenant  vouched  R.  to  warranty  \  Aff 

^  demandant  faid^  that  his  demand  is  rentrpryke^  judgment  \ 

and  the  tenant  (sua,  that  the  lamd  is  hors  de  (00  fee »  &  nonallo- 

cacur, 
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Catur,  but  he  was  compeilcd  tafayj  that  it  is  not  nnt^firuice^  and 

fo  to  ifliie ;  quxre  the  reafon,  whether  becaufe  hors  de  fon  fee  is 

but  argument  in  this  cafe,  or  becaufe  the  writ  comprehends  title 

in  idelf  ?    For  by  Finch,  if  the  rent  was  recovered  againft  the 

father  of  the  tenant  by  default,  yet  the  tenement,  as  to  the  rcnt^ 

\%  bors  de  fon  fee,  and  yet  he  ought  to  demand  it  as  rent-fervice ; 

and  it  feems  clearly,  that  if  the  rent  be  within  his  fee,  or  out 

of  it,  yet  if  this  rent  was  givsn  in  tail^  and  the  land  charged  of  it^  L  3  ^  ^  J 

hors  die  (ba  fee  cannot  be  any  plea  \  becaufe  the  title  is  good, 

though  the  land  be  out  of  bis  fee ;  for  it  is  good  if  it  be  rent-- 

charge  or  rent-feck.     Br.  Hors,  &c.  pi.  2.  cites  44  E.  3.  19, 

2.  It  was  faid  arguendo  in  formedon,  that  in  writ  of  entry  in  •  ^ormdm 
thequihus^  in  nature  of  afftfe  of  a  renty  hers  de  fon  fee  Is   a  good  ff^^^" 
plea,  becaufe  this  writ  does  not  comprehend  title  \  for  it  is  of  bis  againjitbr 
own  po£effion\  but  otherwife  it  is  \n*  formedon  of  a  rent\  there,  tirtaum^ 
hors  de  fon  fee  is  no  plea  j  for  the  gift  in  the  writ  is  a  title  j   but  ^*?  ^^^ 
in  writ  of  entry ^    in   the  quibus  of  feifin  of  his  father  of  a  r^/,  fon  fee;  * 
hors  de  ion  fee  is  a  good  pica ;  for  the  tleniandant  claims  title  by  jutigmeM  if 
his  father.     Br.  Hors,  &c.  pi.  18.  cites  12  H.  7.  30  V"!j:^ 

firwn,  &c.  Finch,  ordered  hiin  to  anfwer,  quod  nota ;  and  fo  fee  that  it  is  %  no  plea.    Br.  HorSy 
itCn  pi.  3,  cites  45  R.  3.  14-  I  S.  P.  Br.  Hon»»  &c.  pi.  10.  cites  {  £.  4.  6.  Hors 

de  fon  fee  is  nu  plea  in  formedoa  in  defceoder  or  remaioder.    fir.  Hors,  &c«  pL  9.  ciftei  5 
£•4-^- 

•  In  replevin  ;  a  man  feifed  of  a  manor  gave  it  in  tail^  referV"  ^^'  Avow- 
the  reverfum^  and  after  dijirained  a  tenant  of  the  manor  for  gf/^J*  3  'q^' 
rent  and fervtces  \  he  [the  tenant]  Jhewed  the  gifi  in  tait^  and  that  and  10  H^ 
the  donee  had  ijjue  aiive^  artd  fo  hors  defonfee^  and  the  iffue  was  .^•'"T"*  '^ 
allowed.     But  by  the  reporter  it  is  ill ;  for  he  has  fee  there  in  re-  ^\^^r^^ 
vcrfion,   and  therefore  ought  to  have  concluded^  and  fo  not  held  of  the  unatit 
him ;  for  he  *  cannot  difclaim  nor  plead  hors  de  fon  fee.  .  Br.  Hors,  P»^^in^ 
&c.pl.  4.citcsiiH.4.io.  f^f,^^^ 

Ucaafi  if  Htay  Jijchim^  nevei'thelcfs  it  is  f.iid  at  this  d;ty,  that  this  is  wt  law.  Ibid.  pl>  15.  cites  \ 
5  £.  4.  z,  HejhtiJi  pi-^ad  Urs  Jt  fon  fer^  or  fomething  v^lticb  is  tanunooiint.  Br.  Avowry,  pi. 
76.  cites  37  H.  6'.  25*'— t  S.  C.  cited  Arg.  and  fays,  that  2  H.  6.  i.  and  many  cafes  afterwards 
were  againfl  that  ho<)k  of  5  E.  4-  2.  and  that  a  man  might  plead  hors  de  fon  fee  as  Brooke  held  ; 
<M  if  thsrc  be  /;/  rf  anJ  ttm^:,  holdinrj  h  f-ih\  and  rent,  and  he  [the  tenant  j  makes  a  Itafifw  yemtf 
and  (he  Axi/  dijltaim  tU-  cattU  of  the  lejjeej  though  tU  Unar.t  biith  paid  the  renlf  and  daneftahj  ;  there  if 
the  k^'et  aUrvri  »hac  A-f  I ]}'•»'  tv  ts  J'-ifed  of  the  tenancy  in  tit  dctKtjne  a:  offtf^  and  held  it  'of  the  lord,  bv 
Jervke^y  tfr.  of  wiiih  icrviccF  tbe  h.rd  ivusfifd  by  the  lands  of  his  lelfor,  as  hy  his  true  tenant,  who 
leafed  the  lands  to  the  plaintiff,  ^ir.'l  :hf  hrd,  to  charge  him,  hath  unjufly  avowed  upon  him,  wh  batb 
nothing  in  tht  tcnumy.,  it  ij  Mell  enoii{:h  \  cites  %  9  Rep.  cafe  of  avowries;  and  Arg.  fays,  that  the' 
reaibn  ^iveii  in  5  E.  4-  2.  ahouc  Jf  I i\'ntr,  wdl  not  hold  now;  for  th.it  couife  is  quite  altered^ 
and  iitak.n  <ra--iy  ^y  21  //•  8.  19.  which  en.i£ls,  that  aV'-iviti  fhali  he  m^ide  ty  the  lord  ttpab  the  lenJlp 
Kith.us  nufuing  Lii  teiuint.  2  Mod.  X03,  104.  Trin.  2&  Car.  2.  in  cafe  of  Shemrd  V.  Smith.  ■ 
X  9  Rep.  io«  a. 

4*  In  %vrit  of  entry  of  rent  in  naturt  ofajjife^  hors  de  fon  fee 
was  admitted  for  a  good  anfwer  in  this  a<Stion$  and  the  reafon 
feems  to  be,  becaufe  this  adlion  does  not  comprife  in  it  any  title^  as 
formedon^  or  fuch  like.  For  there,  as  it  appears  elfewhere,  hors  de 
fon  fee  is  no  plea.     Br.  Hors,  &c.  pi.  i.  cites  35  H.  6.  40. 

5.  In  writ  of  entry  fur  diffetfin  made  by  the  defendant,  of  a  rent  5  fi.  4-^<"  f 
to  the  predeceffor  of  an  abbot  plaintiff  the  tenant  took  the  tenancy  ^J^^'JJ^^T 
snd  pleaded,  as  ttrtenant^  and  pleaded  hors  de  foa  fee  5  judgmsnt  if  ^  '     '"^ 

Bb  a  without 


'^S 


-?  u  f^titu  Be  ©n  Jf  ce.. 

t 

•  So  in  without  title Jhewity  ice.  and  per  Cur.  the  plea  is  a* good  plea  ia 
u"furd!f-  ^^'^  aiftion;  for  the  feijin  nor  ^eifin  of  the  predecenor  is  no  titU\ 
feif.ii made  for  it  may  be  that  itiQ  predecejjor  was  diffe'tfed-i  2xA  then  thefuc" 
to  the  an-  cejfor  i's  'not  in  by  the  predecejfor^  as  the  heir  is  in  by  the  anceftor; 
ih-"^^c-  ^''  ^^^  ^ucceflbr  is  in  by  the  houfey  and  continued  the  firft  tort, 
m.iniiant  of  therefore  it  is  no  plea  any  more  here  dian  in  affife.     Br.  Hors,  &c» 

a  rent.  Br.     p],  g.   cites,5  E.  4.  8o. 

>I«»rf,  &c. 

p).  10.  cites  5  E.  4.  6.*— -In  tntryfur  JiJfiJfH  of  rent y  hft  in  revcrfion  was  received,  and  faid  due 

hors  tie  fon  fee,  the  plaintiff  {h:K\\  not  fay  that  he  held  of  him,  and  fo  within  his  tee,  b^xt  jhjJlJajp* 

nti  :il!y,  that  within  hi:  f^ty  prifl ;  and  fo  he  did.    Br.  Hors,  &c.  pi.  13.  cites  10  £.  4.  10. 

%K^hfld'.f  6,  J5j^^  In  ^  QjUifg  Q^^  mortdaunceftor^  ayelj  cojinage^  «nd  writ  tf 
J^ea'in^u^  '"'O'  /«''  di(}eifm  by  the  heir,  of  diffeifm  done  to  his  anceftor,  there 
file.  Bj.  A-  this  is  no  plea,  for  thofe  writs  comprehend  title  in  the/e-  cfffesiX 
vowry, pi.  and  in  writ  of  intrufion  brought  by  an  abboty  this  is, no  plea;  for 
H  6*2^1^^  there  is  fufficicnt  tide  ||  and  in  cui  in  vita,  and  writ  of  ingrejfu 
^V  In  ojfife  fine  afferfu  eapituU  by  an  abbot,  Hors  de  fon  fee  is  no  plea ;  quod 
tfr.ofttiuun.  nota.    6r.  Hors,  &c.  pi.  g,  cites  5  E.  4-  8o, 

tcnr%iit  pleaded  hors  de  fon  f^e,  which  was  admitted  a  good  plea,  and  yet  the  writ  comprehended 
tit'e,  in  a  manner  ;  quaere  inde  ;  for  it  is  only  a  praying  that  certain  points  may  he  inquired,  and 
the  plaint  ffd  mwred  if  be  pJwiidJhiMu  other  tit/'e,  and  it  wus  adjourned,  and  at  the  day  the  demaadsK 
Would  h*wv Jhivn/ptciaUy,  and  was  not  futfered ;  becaufe  it  was  a^cumcdupon  apcim  ceruua.  Ibid 
pi  16.  cites  14  Alf.  17.— —J  Orig.  (mcs.)        ■        ||  Ong,  (mes.) 

t[3i2] 

•  Br.  A.  7.  In  avowry  ♦  not  held  of  him  is  no  plea  for  ^Jlr anger  to  the  tf- 

Vri'ifw  V  ^''^O'  J  ^^^  ^^  ^^'  anfwer  to  the  fcifin ;  but  he  may  fay  that  be  does 
U.  6. 16.  S.  not  hohl  ofhim^  and  fo  hors  dt  fonfee^  and  the  other  may  lay  that  he 
P*  holds  of  him,  and  fo  within  his  fee  \  quod  nota.     Br.  Avowry,  pi. 

76.  cites  37  H.  6.  25. 
Br.  Tref-  8.  In  *  refcous  quare  cum  the  fame  plaintiff  difirained  in  [his]  fee 

pafs,  pi.      for  cufioms  andfervices^  &c.  the  defendant  laid  that  hors  dc  fon  tee, 

c^^^"^of  ^^'  ^^^  ^^  ^"^'  '^  ^^  "^  P'^  *"  ^^^*  aftion,  nor  in  trefpafs^  but  he 

hfldnfhim  X  tnzyfay  that  he  holds  cffuch  a  one^  andfo  hors  defonfee^  and  fobc 

b  a  good  did.  £r.  'Hors,  &c.  pi.  11.  cites  6  £.  4.  4.  and  as  to  the  tre%t6 

l>lca  in  this  ^.j^^j  ^^  jQ  H.  7.  fo.  2.  agreeing  therewith. 

action,  and  /  -^  o 

in  trtjpajs,  pi.  76.  cites  37  H.  6.  25.  ^Tlie  year  book  is,  (ought  to  Ihew  of  wtiom  U  is 

held,  and  fo>  &c.) 

9.  Hors  de  fon  fee  is  a  good  plea  in  writ  pf  mefiuj  quod  noti* 
Br.  Hors,  &c.  pi.  5.  cites  o  E.  4*  27,  28. 

de  fo 


Net  hddtf         ^^*  ^^  ceffhvity  hors  de  fon  fee  is  no  plea,  but  hejhallfay^  that  hi 
/«M  is  A  good  does  not  hoUofhimy  or  fuch  like;  quod  nota.    Br*  Hors,  2ec«>  pi* 

plea  in  ccf-     52.   citeS  10 E,  4.  I. 

favit  of  r.«/. 

Br.  Avowry,  pi.  76.  cites  37  H.  6.  15. 

\x\hffp.>fs  II*  If  2ifiranger  claims  afeigniory^  and  dj/lrains  and  atmos  fir 

quare  ciau-  the  fervice^  the  tenant  may  pteady  that  the  tenancy  is  extra  feoiaih 

^"  d'/rti/^'*'  £^f.  of  him,  (that  is)  out  of  the  feigniory,  or  not  holden  of  hia 

/Jj^irXfhc  who  claims  it;  but  he  can  not  plead  extra  feodum,  &c.  unlefs  he 

McndiHt  takes  the  tenancy  (that  is)  the  ftate  of  the  land  upon  binu     Ca  Lit 

fr.miK,zt:a  Of 

thf  lord  of  the  manor,  of  tvbich  thepkuntiff  held  by  feaUy  and  rtnty  and  fpr  ntm^faywrnitf  thereof  ht 

took  them  nomine  diftridtionis.   The  plaintiff  np^iedf  thai  the  loan  in  fun  is  extra,  aifym  hoe  tkai  it  it 


^otjBi  He  (dn  jree«  3^2 


mfra  feodum;  defeodftnt  demurred  fpecially,  becaufe  the  plaintiff,  pleading  hors  de  fon  fee^ihould 
have  uJuM  the  Saupicy  upon  bim,  and  cited  9  Rep.  Bucknal's  cass,  22  H.  6.  2,  3.  Kelw.  73.    14 
Aff.  pi.  13.  I  Inft.  I.  b.  where  this  is  given  as  a  rale  by  my  Lord  Coke*     U  was  agreed  by  t Iks  ' 
counrel  for  the  plainlitF,  that  in  all  cafes  of  ajjije  hors  de  fon  fee  i;  no  plea  vniboHt  taking  tbt  tmtmy 
upon  him ;  hut  othtrtvife  in  trefpafs,  in  which  never  was  any  fuch  thing  objedicd  ;  tor  what  te- 
nancy can  the  plahitiff  take  upon  him  ?  he  cannot  fay,  that  he  is  tenens  liberi  tenement! ;  for 
this  is  a  bare  ailion  of  trefpafs,  in  wliich,  though  the  pleading  is  not  fo  formal,  yet  it  will  do  no 
hurt ;  for  had  it  been  extra  feodum,  without  the  traverf,  it  had  been  go«d  enough,  and  of  that  opi- 
nion was  the  court  in  the  following  term,  and  Judgment  for  the  plaintiff  (abfente  Scroggs)  and 
the  Ctiief  Juftice  faid,  ihat  the  rule  laid  down  i  Inft.  i.  h.  viz.  that  there  is  no  pleading  hors  de  foa 
fee  without  taking  the  tenancy  upon  him,  is  to  be  intended  of  cafes  in  ailife,  and  thft  fo  are  all  the 
cafes  he  there  cites  for  proof  of  that  opinion,  and  therefore  is  fo  to  be  underftood ;  but  this  is  aa 
adion  oUrefpaft  brought  upun  the poffeffion,  and  not  upon  the  titit,    a  Mod«  103, 104.  Trin.  aS  Car* 
X.  C  B.  Sberrard  v*  Smith. 


(C)  Pleadable,     In  what  Cafes.     And  How.     And 

what  may  be  replied. 

I.  10%.  I O  R  of  Spalding  holds  of  the  king*s  grantee  certain  land  in  B, 
*'    in  frankalmoign  J  and  the  lord  diftrains  for  fervices,  and  the 

tenant  brings  replevin,  and  he  avows ;  the  tenant  cannot  plead  hors 

de  fon  fee,  and  if  the  tenant  in  frankalmoign  makes  feoffment,  there 

the  feofiee  fliall  hold  of  the  donor,  per  Littleton.     Br.  Patents,  pi. 

61.  cites  7  £.  4.  II. 
2.  If  one  plead  hors  de  fon  fee,  the  other  (hall  not  fliew  a  tenure, 

^  ijffint  deins  fon  fee^  but  deinsfonfee^  prift^  i5fc.  Heath's  Max.  82. 

cites  10  £d*  4.  10. 

t»  If  the   avowant  gives  in  evidence  feijin  of  rent  without  a 
femj^'xt  is  notfufficient.     Heath's  Max.  82.  cites  27  H.  8.  20, 


(D)  Pleading  it  contrary  to  xhtfuppofalofthe  Wrk.  [  3^3  ] 

h  f  N  tfz;0tt;ry  it  is  held  that  where  the  taking  is  fuppofed  in  I2 
^  acres^  and  not  in  any  acres  certain^  and  the  defendant  avows 
gfneralfyj  the  plaintiff  cannot  fay  to  one.  acre  hors  de  fonfee^  and  to  11 
fiot  held  of  him  |  becaufe  the  taking  is  not  fuppofed  in  any  acre 
certain,    Br-  Avowry,  pL  76.  cites  37  H.  6.  25. 

2.  And  if  the  taking  be  fuppofed  in^  an  acre  certain^  and  the  d^en-^ 
iant  avowsy  becaufe  this  acre  and  i  i  others  are  held  ofhim^  there  the 
plaintiff  cannot  fay  hors  de  fon  fee  generally  to  the  whole  \  for  this  ihall 
refer  only  to  the  acr^  where  the  taking  is  alleged,  and  therefore 
fiiall plead fpecially^    Br.  Avowry,  pi.  76,  cites  37  H.  6.  25. 

3*  But  if  the  taking  is  fuppofed  in  12  acres^  and  the  defendant 
avows,  and  the  plaintiff  iays  hors  defonfecy  it  f!)all  have  relation  to 
the  whole ;  becaufe  no  acre  certain  is  limited,  quod  nota  diverfity«    ' 
pr.  Avowry,  pi.  76.  cites  37  H.  6.  25. 


B  b  3  (A)  ^rp(tQl^. 


3^3 


See  Chari* 
cable  ufes* 


(A)  i^oQjttalS. 


^*  ^TJT.  2  Men.  5.  cap.  r.  enafts  that  as  to  hofpitals  which  h 
of  the  patronage  and  foundation  of  the  king,  the  ordinaries,, 
by  virtue^,  the  ting's  commijlons^  Ihall  enquire  of  the  manner  and 
foundation^  of  the  [aid  hofpitals^  and  of  the  governance  and  eft  ate  tf 
thefamcy  and  of  all  other  matters  requtfttSj  and  the  inquifitions  thetM 
taken  Jhall  certify  in  the  chancery,  jind  as  to  other  hofpitals,  /w 
ordinaries  (ball  inquire  of  the  manner  of  the  foundation^  eftate  and  g^ 
suernance  of  the  farne^  amd  of  all  other  matters  necejjary  and  upon 
that  make  correction  and  reformation  after  the  laws  of  holy  chureb. 

2.  21  H.  8.  cap.  13./  7-  cnsids  thsLt  mafters  of  hofpitalsy  (^e. 
having  lands  of  800  fnarks  yearly  value  or  under  may  ufe  and  occupy 

fo  much  therecf for  the  maintenance  of  their  koufesy  as  they  or  any  of 
their  predet^ejfors  have  done  within  l  CO  years  Iq/f  paji^  nottuith/landing 
this  ti^. 

3.  Stat.  14  Eli%,  cap,  I4.'cnafts  that  all  gifts  devifes,  and  af- 
furanies^  to  be  made  of  lands  end  tenements^  ky  will  or  otherwife  fir 

relief  of  the  pocr^  in  any  kcfpitnl  nrM  beings  and  employed  to  the  re- 
lief of  the  pcor^  fl^all  be  as  good  in  law  according  to  the  meaning  tf 

fuch  donor y  as  if  the  corporation  were  rightly  named ;  any  mifnaming 
of  the  corporation  notwithftanding,yi':;/«^  to  all  perfonSy  other  than 

fuch  donory  ell  righty  &c, 

4.  By  31  Eliz.  cap,  b,f  2.  If  any  perfon  who  Jhall  have  the  elec- 
tion or  nomination  of  any  perfon  to  have  room  or  place  in  an  hofpitaly 
Jhall  have  or  take  any  moneyy  reward,  or  profity  directly  or  indtre£ilyy 
or  promife  of  money  y  reword^  or  prcfity  then  fuch  room  ind  place  fhall 
bei&oid,  and  another  be  prefer  red  to  theplaccy  by  ikofc  who  have  autho- 
rity to  elecl. 

5.  8.  Dlreds  the  penalty  for  refigning  or  exchafiging  a  place  for  a 
reward. 

5.  35  Eliz.  cap.  7.  f  27.  impowers  perfcns  to  give  or  dcvife 
lands  to  the  ufe  of  the  poor. 
C  3^4  ]  ^'  '39  ^^'^'  ^^P'  S'f'  ^^  *  Every  perfon  ffeifed  of  an  inheritance 
•  Thcfe  in  fee  fimpU  Jhall  have  power  during  %  20  years  by  ||  deed  enrolled  in 
words  ex.  chancery  to  erc&y  found,  and  eftablijh  one  or  more  hofpitalsy  mea/ons  ie 
tend  to  all  DieUy  abiding  placesy  as  well  for  the  fuftentation  and  relief'^  of  the 
^"u^'ckand  ^^*''^^>  ^^^'*»  ''^^^  ^^  impotent  people,  as  to  fct  the  poor  to  work, 
corporate  as  ^^  have  ^,  continuance  for  evt:ry  and  from  time  to  time  to  place  futb 
jnay  alien ;  heads  and  member Sy  and  fuch  numliers  of  poor  therein  as  thefenmiery 
f^;;^^^  his  heirs  or  ajfigns  Jhall  thinh  fit.  And  the  [aid  hofpitals  or  boujis  ♦♦ 
^iMi  and  '  fi  foundedy  \\  Jhall  be  incorporated  and  have  perpetual  fucceffiontf«^ 
bur^.fsy  be  called  by  Juch  name  as  the  founder y  his  heirsy  executor ty  or  etffig»5 
andto:ai  Jhall  appointy  and  XX  JhaU  have  \iOwtx  to  purchafe  and  take  as  wdl 
^om^lu  ^^^^  ^^  chatties,  as  manorsy  lands,  tenements,  aitd  bereditamentT 
focvcr;  but  being  frecholdy  fo  as  the  fame  exceed  not  200/.  per  ann.  above  re- 
V^^  ^^^^  prizes  to  any  one  fuch  hofpitaly  ^c.  and  be  not  bolden  of  the  troum  m 
^'  ^^  ■  chief,  or  by  knight^ s-fervici  without  licence^  or  writ  tf  ad  quod 
;..  •  dampmiBBi 


dampnum,  thtJiatuU  ofmorimalny  or  any  other  law  noiwtthjlandtftg.  ^»c^  »?  ^ro 

Andfucb  hofpital,  ^c.  and  the  perjin  incorporated^  Jhall  have  power  ^  ^y"aa 
to  fue  and  be  fued,  and  Jhall  have  one  common  feal  to  he  appointed  of  parlia- 

hy  the  founder^  and  jhall  he  direiled^  and  vifitcd,  placed  or  difplaced^  ^^\  * 

bj  fucn  perfons  as  the  founder  (hall  appoint,  according  to  fucb  rules  ^.x^/gft^ 

andftatutei  as  Jhall  he  ejlahlijhed  by  the  faid  foundery  in  vjriting  un^  in  the  lam's 

der  his  hand  and  fealj  not  being  repugnant  to  the  laws  of  this  realm,  whereof  the 

Jnd  itJhaUbe  lawful  for  the  founder^  his  heirs  andajfigns,  upon  the  l^^^^a^^"' 

<leath  or  removal  of  the  bead^  o'r  any  member  of  fuch  corporation'^  to  ,oiift  be  in 

place  others  in  their  xooxn  fuccejpvely  for  ever,  /«  /»^-» 


bttf^  cordithfiul  9'  ^alifidd;  and  muft  he  frfsboLU    i  IrJI,  yii* 

J  Made  perpetual  bv  21  Jac.  i.cap.  i.  But  by  9  cPto.  a.  cjf.  36.  J.  x.  No  nuMKorSf  lands^ 

sdvoTvfonj,  or  oilar  IxreditamciUiy  nor  any  money ^  or  olber  ptrfwLil  tjiute  to  be  hid  tut  in  /imdt'f  ^c,  (hall  be 
given  to  ;iny  bodies  politic  or  otbertuiftf  or  My  w.tys  chargtd  in  truji  for  charitabie  ufes,  unlefs  Juch 
pft  (other  ttMnJiocks  in  the  fubHek  funds)  bt  uuide  by  deed  indentedi  in^rfmce  of  Itvo  vaiaejpss,  twelve 
kaUndar  months  before  the  death  of  fuch  donor,  and  bi  inrolled  in  chiiicery  within  fix  calendar  months 
after  execution  ;  and  utdrfi  Jucb  jfocks  be  transferred  fix  kabndar  montbi  before  the  dei^h  of  fuch  donor ;  and 
Knlfi  the  fame  be  made  to  take  effcA  in  poOelTion  immediately  from  the  malungy  and  be  wicliout 
power  of  revocation* 

^.  2.  Nothing  herein  relating  to  the  fealtnc  and  delivery  of  any  deedf  iwlve  kalenJer  months  befjrs 
the  dcrdhof  thi  grantor^  or  to  the  trLWifr  of  >fto:kfx  hd  ndcr  mintbi  before  the  dtath  of  the  grantor p  (ball 
extend  to  any  purchafe  for  a  fuU  aid  vuluabis  confideration. 

S,  3.  j-iil  gifts  of  i£tttds^^i.\  or  of  any  charge  offering  lands  ^  or  of  any  fiock  or  perfm^  ejLdetobe  laid 
cW  in  landSf  &Cm  for  chantabU  ufu,  'which  fix  til  be  mide  in  any  other  m  inner  fball  be  xtoid, 

S.  4.  This  afl  (hall  not  make  void  diipofitions  of  any  lands  to  either  of  the  univerfitief,'  or  the  eoU 
lege:  or  boufet  witlnrt  either  ofth'm,  or  to  the  c^lUgfs  of  Eaton ,  Wincheftcr  or  Weltminftery/or  the  bet^ 
terfufffort  of  the  fcbolars  upon  tbi  foundation, 

Ij  If  done  any  other  way  than  by  deed  inrolled  in  chancei7>  it  will  not  be  good  ;  bat  fuch  deed 
may  be  inrolled  at  any  time  as  well  after  as  witiiin  6  months,  nor  need  it  be  by  indenturey  but  if  by 
dudpoUisfu^cicnt  \  and  inay  be  in  papery  but  muft  be  ii^roUed  in  psrchment.    2  Inft.  722,  723. 

€\  So  that  the  founder  cannot  ereS^  &c.  any  of  thcfe/«r  years,  lives,  or  any  other  limited  timtf  bttC  Hoc 
ever.  2  Inil>  723* 

••  Viz.  by  deed  inrolled  in  chancery.    2  Inft.  723. 

■ff  This  is  added  by  rcafon  that  the  hofpital,  Sec.  is  not  prf?pe'ly  incorporated  but  the  perfons  therein 
pLetd  are  to  be  incorporated  ;  has  the  ptrfons  to  be  incorporated  by  this  adt  mufi  be  placed  there  and 
wmed  when  the  founder  gives  than  their  name  of  inorporation  ;  for  tliC  parliament  incorporates  ition,  and 
the  founder  gives  them  only  their  name.    2  Inft.  72  {• 

tJ  They  muft  be  of  the  clear  yearly  value  of  loL  and  not  exceeding  200  /.  but  if  upwards  of  TO  1.  a 
year  and  under  200  L  they  are  cipabie  of  taking  fo  much  more  as  will  make  up  fuch  deficiency 
without  any  licence  of  mortmain  ;  and  if  the  fame  {hall  afterwards  luppen  to  hicreafe  in  its  yearly 
value  beyond  too  1.  a  year  yet  tlie  fame  will  continue  good.  And  as  to  goods  and  chatties  (real  or 
perfooal)  they  may  take  of  what  value  Coever.    a  Inft.  722. 

S.  a.  No  leafes  to  be  of  above  ^i  years. The  right  of  all  per^* 

fons  except  the  founders^  their  heirs  and  fuccejfors^  is  faved,  ■  ■■  ■ 
Ten  pounds  per  ann.  laid  to  each  hofpitai  ■  '  'Lands  not  to  be 
aliened  from  the  hofpitai, 

7,  43  Eliz,  cap,  2.  yi  14,  15.  directs  how  hofpifals  Jhall  be  re^ 
lievable  by  quarUr  fejjfions, 


iBb  4  f^ule. 


3^5 


l^oufe. 


fceTfcf.     (A)  How  far  it  is  Privileged  againft  Entry,  or  in 

?)*    '*'     what  Cafes  an  Entry  is  lawful  by  Common  Perfons^ 

* 

I.  T  F  2  mcfi  ZTZ  fighting  in  a  houfe,  a  ftranger  may  enter  to  part 
*  them,  becaufe  it  is  in  prefervation  of  the  peace.   Kelw.  46.  b. 
Mich.  18  H.  7. 

2*  An  abbot  was  owner  of  a  houfsj  and  upon  a  leafe  of  land  re» 

ferves  rent  payable  there  ;  the  abby  is  diflblved  and  is  in  the  king's 

hands  ;   the  tenant  tmyjujiify  entry  to  pay  the  rent  there  \  for  be  has 

interejit  in  the  houfe,  as  to  this  purpofe,  by  the  afient  and'  refervation 

of  the  owner,  and  the  ftatutd  of  diffolution  referves  all  rights,  and 

it  feems  the  patentee  of  the  lands  might  come  to  thd  houfe  alfo 

(which  was  granted  by  patent  to  another)  to  receive*  the  rent; 

for  his  intereft  is  like  to  that  of  the  leflee.    PI.  C.  71.  Hill.  4  &  5 

E.  6.  Kidwelly's  cafe. 

•  Ow.  114;       2-  A  man  csLnnot  jujfijy  entry  into  another's  houfe  to  demand  a 

R^^fl^But  ^^^^  ^"^  ^  feruant*s  licence  to  enter  is  to  no  purpofe  ;  but  Gawdy 

to  pay  a  debt  J.  conccivcd,  if  it  had  been  averred,  that  the  matter  was  within 

Jueonboful     the  houfe,  the  plea  had  been  good.     Cro.  E.  876.  Pafch.  44£Iiz. 

iitaTTuf.  B-  R-  *  Holdringlhaw  v.  Ragg. 

tify  entry,  becaufe  no  place  being  appointed  for  payment,  the  obligor  is  boimd  to  feck  tlie  obligee 
iDd  find  him  where  he  can.    PI.  C.  71.  Kidwelly's  cafe. 

* 

4.  Executor  may'  enter  to  take  goods  left  there  by  the  teftator. 
Cro.  £.  909.  Mich.  44  &  45  Eliz.  B.  K.  in  cafe  of  Seyman  v. 
Gre(ham. 

5.  Dotnus fua  cuique  tutijjimum  ejl  refugium,  5  Rep.  91.  b.  Mich. 
2  Jac.  B.  R«  Semain's  cafe. 

6.  One  takes  a  dtflrefs  ofgoods^  hut  Jhews  no  cat^e  why  he  took  it,. 
and  he  put  it  into  a  clofe  pound,  viz.  a  houfe ;  the  owner  hraki 
the  houfe  where  the  goods  were,  and  took  them  away,  and  it  was  held 
lawful  in  this  cafe  of  tortious  taking ;  for  fuch  it  was  for  any  thing 
that  did  appear ;  per  Hendon  and  V  ernon  J.  Clayt.  64*  Anoru 

7.  Let  a  man's  pofleffion  be  rightful  or  wrongful  3.  forcible  entry 
on  the  houfe,  though  with  a  lawful  pretence^  is  a  riot.  2  Show.  149. 
Hill.  32  &  33  Car.  2.  B.  R.  the  King  v.  Stroude.  -^. 

8.  If  a  man  convi^ed  of  murder  has  goods  in  a  tendnfs^ufk ; 
though  in  the  cafe  of  the  king  an  entry  for.  a  forfeiture  thay  be 
with  force^  yet  if  the  king  grants  bonafelonum  to  another,  the  ^rtf»- 
tee  cannot  enter  by  force  5  for  it  is  a  perfonal  prerogative  and  not 
comfaiunicable,  but  he  ought  to  bring  trover.  2  Snow.  150.  the 
King  V.  Stroude. 


(B)In 


I^oufe^  ts^S 


(B)  In  wliat  Cafes  it  may  be  broken  to  ^ntcr.     By  see  sheriff 

'Officer:^  &c.  ^^BL^aji 

1.   T  F  >/.  wounds  B.  fo  that  he  !s  in  danger  ofdtath^  and  A.  flics,  and  a.  P.  cither 

-*  upon  this  hue  and  cry  is  made  and  y/.  retreats  into  the  haufe  of  ^*^'*  **■" 
J.  S.  the  pirfuers  may  lawfully  break  the  houfe,  if  it  be  defended  ^l^'it,\y 
againft  them  with  force.     5  Rep.  91.  b.  (h)  cites  7  E.  3.  16.  and  aconftabi« 
obfervtt  that  this  proves  that  requeft  ought  to  be  made.  <""  private 

»               o  pcrforu    « 

.    Hawk.  PI.  C.  "66.  cap.  14.  f.  7. ^  ii^ft.  ,yy, 

2.  In  bill  of  trefpafs  it  was  not  denied  by  the  plaintiff,  but  that  f  ^916  1 
the  IherifF,  by  capias  awarded  upon  an  indt£fment  of*treJpaf5y  may 

break  the  houfe  to  ferve  the  arrcft.     Br.  Trefpafs,  pi.  248.  cites  |.  ^c^^ 

27  Aff.  35.  s.  c.  but 

add*,  thtt 
if  in  fuch  c.ife  he  breaks  the  houfe>  when  he  can  enter  without  breaking  it^  viz.  upon  requeft  mada 

or  by  opening  the  door  without  breaking  it,  he  is  a  trefpaflbr. •  Or  upon  indidtroenc  far 

any  crime  wliatfoever.    a  Hawk.  PI.  C.  ii 6.  cap.  14.  f.  3. 

3.  In  cafe  of fehmy^  or  *fuJpicion  rffil^ny^  the  king's  officer  may  4  inft.  177. 
break  the  houfe  to  teke  the  felon  ;  becaufe  it  is  for  the  good  of  the  *^'^**  *3  ^ 
common  wealth  to  take  felons,  and  becaufe  in  every  felony  the  king  llfl*  guj 
has  intercft  ;  and  where  the  king  has  interejiy  the  writ  ox  itfelf  J  ts  where  one 
a  non  omittas  propter  aliquam  libertatem,  and  fo  the  liberty  or  privi-  ^^^  ""'jj'' 
lege  of  a  houfe  (ball  not  hold  againft  the  king.     5  Rep.  92.  (d)  cites  ?J^7  "  ' 


>/C/Qff 


Q  £•  4*  9*  fy»  ^"^^  ** 

iiot  indict- 
ed, it  feems  the  better  opinion  at  this  day  ;  that  no  one  can  jnftify  the  breaking  open  d(x>rs  to  aiw 
prehend  him.  ,2  Hawk.  Pi.  C.  86,  87.  cap.  14.  f.  7.  cites  H.  P.  C.  91..— ...{  Set  Gilb.  Hitt. 
of  C«  B«  %2f  23.  for  Che  original  of  this  notion,  that  the  king's  procefs  is  a  non  oraittas  of  courfe. 

4.  It  is  not  lawful  for  any  caufe  except  felony  or  treafon  to 
br^aJt  a  houfe  in  the  night.  Cro.  E.  741.  Hill.  42  El.  C.  B.  Smith 
V.  Smith. 

5*  In  cafe  of  a  contempt  (herifF  may  break  the  houfe.  See 
Cro.  £•  909,  Mich.  44  Eliz.  at  the  end  of  the  cafe  of  Seyman  v. 
Grefliam* 

6-  Upon  a  lapias  utlagatum  (herifF  may  break  open  the  houfe.  5  ^^^P-  9»- 
Yelv.  28.  in  cafe  of  Semayne  v.  Grefliam.  ^j.*^  *^ 

S.  p.  Agreed.  Cro.  £.  908.  Mich.  44  Eliz.  B.  R.  in  cafe  of  Seyman  v;  Grefharo.— «— S.  P. 
For  this  procefs  is  in  law  at  the  fuit  of  the  king.  4  Le.  41.  pi.  1 1 1.  Mich.  19  Eliz.  C.  B.  Kemp 
T-  \\''ind/or. 

7.  A.  and  B.  were  joint^lejees  of  a  houfe.  A.  was  bound  in  afia-  Mo.  663, 
tute  to  J.  S.  and  died.    J.  S.  fued  extent.     Thxi  Jheriff  returned  him  l.^'^^g^' 
dead.    J.  S.  fued  another  writ  to  extend  all  the  lands  which  he  had  c— Yelv* 
tvhen  he  acknowledged  thejiafutey  or  after^  and  all  goods  which  he  had  a8.  S.  c— 
at  his  death.    Whereupon  iht  Jbefiff- and  jury  came  to  the  houfe^ 
the  door  being  open  (there  being  goods  of  A.  there)  and  offering  to 
enter  B.Jhut  the  door  againil  them.    It  was  refolved,  ift.  That  every 
man's  houfe  is  as  his  caiUe,  as  well  to  defend  him  againft  injuries  as 
for  his  repoie.    %.  Upon  recovery  in  any  real  adiion^  or  eje^fanent, 

the 


3i6  IJjOttfe* 

JJ^Aswhere  the  (heritf  may  break  the  houfe  and  deliver  fciCn,  ice.  to  Ac  plain* 

hMenp^^  tiff,  the  writ  being  habere  iacias  reinnam  or  poiTeffionemi  and 

gainft  one  after  judgment  it  is  not  the  hode  of  the  defendant  in  right  and 

to  find  fuie-  judgment  of  the  law.     3,  In  all  cafes,  wbere  the  ♦  AiKg  istarty^  die 

ll«<r«^^,  iheriff  (if  no  door  be  open)  may  break  the  party's  houle  to  take 

he  may    '  him,  or  to  execute  other  procefs  of  the  king,  if  he  cannot  other- 

brc^  the  wife  enter,  but  he  ought  firft  Ufignify  the  cauuofhis  comings  and  re^ 

ri^  the  '^"  <'*S^  '*^  ^^  ^^  ^^  openedy  and  this  appears  by  the  fbtote  Wcftnu 

party.  A-  !•  ij*  which  is  only  in  affirmance  of  the  common  law ;  and  wid)out 

greed  by  all  default  in  the  owner,  the  law  will  not  fuffer  a  houfe  to  be  broken. 

SV£*a^  .  4«  |n  all  cafes  when  the  door  is  open  thejheriffmay  enter  and  make  ex* 

of  Scr-  ecution^  at  the  fuiLofanyfubje£!y  either  of  body  or  goods  j  but  tf/Aw- 

jcant's-lnn  wife  where  the  door  is  Jhut^  there  he  cannot  break  it  to  execute  pro- 

ftrc«?  Mo*  ^^^^  *^  *^  ^"»^  °f  *  fubjeft.  5.  Though  a  houfe  is  a  cattle  for  die 
6o6.pl  837.  owner  himfelf  and  his  family  and  his  own  goods,  &c.  yet  it  is  no 
Trin.41  protection  far.  a  Jiranger  flytng  thither^  or  the  goods  of  fuch  an  one^  to 
£iiz.Anon.  prevent  l^ful  execution ;  and  therefore  in  fuch  cafe,  after  requeft  to 


conftahieor  ^nter,  and  denial,  the  iheriff  may  break  the  houfe.  5  Rep.  91.  a. 
other  offi-     to  93.  a.  Mich.  2  Ja.  B.  R.  Semaine's  cafe  als,  Semaine  v.  Greflianu 

Cer  has  a 

Htf arrant  to  Isvy  mmn  adjudged  hy  fufisat  ofpeac«t6  b*  l^ied  aecordutg  lo  a  ptnaily  im  an  ,id  of  parhamai^ 
he  may,  upon  demat^d  and  refulal,  break  the  houfe  Co  execute  the  warr«m';  fur  the  king  being  ia- 
titled  to  the  part  of  every  forfeiture  by  fach  a£l,  the  law  has  given  him  fuch  prerogative  for  the 
recovety  of  his  duty.  |2|Jo.  233^  234.  Trin.  35  Car.  2.  Refolutions  of  the  judges  upon  ttie  a»  Car.  t» 
I.  of  Conventicles.   , 

r  '^  1 7  1       8.  A  bailiff  having  procefs  againft  B.  who  lay  in  the  houfe  of  J.  S. 

'^    '  "^  knocked  at  the  door,  whereupon  the  wife  of  J,  S,  came  and  opened  the 

door  d  little  to  fee  who  was  theroy  and  prefenuy  he  with  others  rufied  in 

with  drawn  1  words  upon  her  whether  {he  would  or  no,  and  broke 

open  the  chamber  door  where  B.  lay.    It  was  held  in  the  Star 

Chamber  by  Hobart  Ch.  J.  and  the  Ld.  Ch.  B.  that  the  firft  entry  was 

unlawful  \  for  the  opening  the  door  was  occafioned  by  them  by  craft, 

and  becaufe  they  ufed  great  violence  in  that  and  the  adjoining  houfe, 

and  hurt  feveral  perfons,  they  were  fiifed  200  /.  a  piece.   lUAk*  62. 

Park  iind  Percival  v.  Evans. 

Palm.  52.         9.  Though  bailiiFs  cannot  break  open  a  houfe  to  make  execution^ 

UB^r's   yet  if  ^l^cy,  ^'^^^'■j  *e  ^^^^  being  open,  and  afterwards  the  deftn^ 

C.«-l-Croi  ^^'  imprifons  them  there,  the  fberifF  may  juftify  breaking  open  the 

J.  555.  pi.     door  to  free  his  bailifFs.  2  Roll.  R.  137.  Mich.  1 7  Jac.  B.  R.  White 

J9.  Auon.         Wiltlhire. 

But  fecms 

to  be  S.  C— — «-— -But  if  the  (hcrifF  be  in  one  room,  he  may  brcjk  of  at  another  rosm  mv  rr- 
ju'il  to  h  bint  In  i  per  poileridge  and  Hau.^hton.  Palm.  54.  S.  C.  .  But  where  t&e  flie- 
Viff  made  ute  of  a  iham  cap.  uiUg.  in  order  to  break  open  the  houfe,  had  it  been  fhotyaod 
fo  to  ferve  a  latitat,  but  finding  the  door  opcny  Lc  enteud  tvhbjix  bfiilrff^s,  okJ  he  and  tvto  tf  tbt 
bairtffi  tvitb  fwords  dtawu  ran  up  to  the  cb^imbo;  where  the  mam  end  bis  wife  zoere  i«  bcJj  Ofti  lb* 
d'>cri  hcied,  and  knocking  a  little  without  telling  who  they  tvere,  or  for  what  reafon  chef 
came,  broke  open  the  door,  and  took  him,  and  a  bond  for  his  appeariince  to  the  imt^n,  Jec. 
the  Ih'^riff  was  fined  for  the  unneceflary  outrage  and  terror  of  this  aireft^  and  for  moi  /pu* 
/yi'-Z  tkrt  be  rv.is  /heriff,  that  the  door  might  have  been  opened  without  violence  ;  and  thq 
-'creciitor  was  alfo' fined  for  ufmg  the  king's  procefs  and  prerogative  in  that  iham  manneri 
and  by  fuch  indirect  means  defrauding  the  plaintiff  of  his  liberty  of  defence  of  his  faoiiCB 
againft  his  private  debt.  Hob.  263.  Pafdi.*  17  Jac«  in  the  Star  Clumber*  Waterhouie  «• 
Salimarflu 

« 

10.  Commiflioners  of  bankrupt  cannot  break  open  a  houfe  to 

fearch  for  the  bankrupt's  goods,  unlefs  it  be  the  bankrupt's  ^oods  ia 

4  *  die 
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die.houfe  of  the  bankrupt.    2  Show.  247.  Mich.  34  Can  2.  fi«  R« 

AAon. 

II.  Ifbailifftouched  the  defendant,  and  then  he  had  retreated  6Mod.i73, 
into  his  houfe,  this  being  an  arreji^  bailiff  might  have  purfued  and  *74*  S.  C 
broke  open  the  houfe,  or  might  have  had  an  attachment  or  a  refcous 
againft  him.  I  Salk.  79.  Trin.  3  Annse  B.  R.  in  cafe  of  Genner  v. 
bparkes. 

I  a.  If  a  perfon  authorized  to  arreft  another  who  is  flieltered  in  a 
houfe,  is  deniefd  quietly  to  enter  into  it,  in  order  to  take  him  ;  it 
feeois  generally  to  be  agreed,  that  he  may  juflify  the  breaking  open 
the  doors  upon  2,  capias  from  the  King's  EU:nch  or  Chancer)',  to  com- 
pel a  man  tofindfuretiesfor  the  peace  or  good  behaviour^  or  even  upon 
a  warrant  from  a  juftice  of  the  peace  for  fuch  purpofe.  2  Hawk* 
R.  C.  86,  cap.  1 4.  f.  2,  3. 

13.  So  where  z  forcible  entry  or  detainer  is  either  found  by  in- 
quifition  before  juftices  of  peace, '  or  appears  Uj;/on  Uieir  view. 
Ibid.  f.  6. 

14.  So  where  one  known  to  have  committed  tr-eafon  is  purfued 
either  with  or  without  a  warrant,  by  a  conflable  or  private  perforu 
Ibid.  f.  7. 

15.  So  where  an  affray  is  made  in  a  houfe  in  the  view  or  hearing 
of  a  conftable ;  or  where  thofe  who  have  made  an  affray  in  his 
prefence^  to  a  houfcj  and  are  immediately  purfued  by  him,  and  he 
is  not  fuflered  to  enter  in  order  to  fuppreis  the  affray  in  the  firfl: 
cafe,  or  to  apprehend  the  affrayers  in  either  cafe.  2  Hawk.  PI.  C. 
87*  cap.  i4*'f*  8. 

16.  But  it  hath  been  refolved,  that  where  jujl  ices  of  peace  are,  by 
virtue  of  a  ilatute,  authorized  to  require  perfons  to  come  before  them^ 
to  take  certain  oaths  preicribed  by  fuch  (latute,  the  officer  cannot 
lawfully  break  open  the  doors  of  the  perfons  who  (hall  be  named 
in  any  warrant  made  in  purfuance  of  fuch  ffatute,  in  order  to  be 
brought  bcforethe  juftices'to  take  fuch  oaths  ;  htczwk  fuch  warrant 
is  not  grounded  on  a  precedent  offence  \  neither  does  it  appear,  that 
the  party  either  is  or  will  be  guilty  of  any.     Ibid.  f.  ii. 


•(C)  Stealing  out  g/'Houfcs,  Shops,  Outhoufes,  &c.  [  318  ] 
How  punifhable.     And  what  (hall  be  faid  fuch  see  MaHer 

o^       f  3nd  Scr- 

Steahng.  yant. 

r.  TO  fef  II  ^  P'NACTS  ^2X  all  perfons  who  by  night  or  day  A.theo«m, 
3.  cap,  23.      ^-^  fhall  in  anyjhop^  coacb^houfe^  ware-^houfe^  Jla^  nerofaflmt^ 
bk  privately  andfeloniouflyfteal  any  goodsy  wares  or  merchandizes  of  I^p^e^ 
/^f  value  of  5  s.  or  more^  though  fuch  JJjopSj  feTr.  be  not  broke  open,  tobeYcnt'to^ 
and  though  the  ownery  or  any  other  perfon  be  not  in  fuch  (hop,  ^V.  fi^imfreU  /• 
or  tbatfiaU  affift,  ♦  hire  or  command  any  perfon  to  commit  fuch  offence^  ^^s^oXe  it 
being  thereof  convi^  or  attainted  by  verdi£t  or  confeffton^  or  hiing  in^  iut  of  the 
iiBed  thereof^  JhallAand  mute  or  challenge  above  20  of  the  jury^  ft»op.  The 
JbaH  bi  excluded  from  the  benefit  of  the  clergy,  iTopfnT^"^ 

that  tbit.  was  not  felooy  withintbe  ftatote,  to  exclude  tlie  orciuler  from  his  clergy ;  f jr  the  ilacute 


3i8  $)OUft. 

was  made  as  a  remedy  for  the  orarners  of  fliops  to  prefenre  their  own  goods,  which  migiRt  te 
left  there  by  way-of  trade,  but  did  not  extend  to  goods  caftudly  hft  iberc,  and  confeqoenily  thefte^a^ 
Tuch  goodS/  to  the  value  of  5s.  was  not  felony  without  benefit  of  clergy,  and  the  jury  00  aa 
indictment  gave  a  verdidl  accordingly.    8  Mod.  165.  Trin.  9  Geo.  1724.  Anon. 

Serjeant  Hawkins  fays,  that  this  llatute  is  dife^ive  in  aeitber  ntmt'touing perfont  outiavteJf  war  actefi 
farifs,  and  that  it  is  not  helped  by  tUe  3  &  4  W.  &  M.  9.  becaafe  it  is  fubfequent  to  it.  a  Hawk. 
PI.  C.  350.  cap.  33.  f.  68.         . 

*  4  &  5  P.  €sf  M.  4»  ij,  commmuif  birt  oramnfd  to  do  robbery  in  a  dwelRi^-boife.y, 

Serjeant  a.  12  Jnne^  cap.  7.  cm&s  that  every  per/on  who  jhaUfelonhvfij 

2*^  thaJ  ^^/z/  any  money ^  goods  or  chatties^  wares  or  jnerchandlfes  of  tie  value  of 
this  ftatute  40  s.  or  morey  being  in  a  dwelling  houfe^  orouUhoufe  thereunto  belong* 
(like  the  ing^  although  fuch  houfe  or  out-houfe  be  not  a&ually  broken  by /tub 
10&  II W.  Q^grider^  and  although  the  owner  of  fuch  goodsj  or  any  other  perfon  or 
iecms  defec  perfons  be  not  in  fuch  houfe  or  out -houfe,  or  Jhall  afftft  or  aid  any 
tive  as  to  perfon  or  perfons  to  commit  any  fuch  offence,  being  thereof  cmviHei 
^"^^d  fl^"  ^^  attainted,  by  verdiSf  or  confejfion^  or  being  indiSfed  thereof^  fiMiU 
Mtllfaries,  ftand  mute  or  v^ill  not  direSfly  anfwer  to  the  indiSment^  or  fikiUpe^ 
a  Hawk,  remptorily  challenge  above  the  number  of  20  returned  to  be  of  the 
?!.c.  350.  jj^jry^  jjj^ii  j^g  abfolutely  debarred  of  and  from  the  benefit  of  the 

cap.  «•  i«  1  ' 

t8.  clergy. 

Provided  that  nothing  in  this  a6l  Jhall  extend  to  apprentices  under 
the  age  of  15  years^  who  Jhall  rob  their  mqjters  as  aforefaid^ 


sc«(E)  (D)     Vfhztpqffeshy  Name  of  z  Houfe. 

I.  A  Grant  was  made  per  nomen  mefuagii  five  tenementi ;  per 
*^  Dyer  Ch.  J.  neither  the  garden  nor  land  do  pafs  by  tfiis 
grant;  for  by  this  word  (mefuagium,)  nothing  pafles  but  the 
houfe  and  the  circuit  of  the  houfe ;  a  garden  is  a  thing  difl'ind  f 
for  in  a  praecipe  quod  reddat,  the  writ  ihall  fay  de  uno  mefuagio 
&  uno  gardino,  which  proves  them  to  be  feveral*  Quod  alii  jufti- 
tiarii  conceflerunt,  and  by  this  word  tenementum,  as  it  is  here  put, 
no  land  paifes,  becaufe  this  is  but  the  name  of  the  houfe ;  for  the 
deed  is  five  tenementum^  but  if  it  was  et  tenementumy  it  would  be 
otherwife.  Brown  J.  was  of  a  contrary  opinion,  but  Wefton  J. 
faid,  that  this  pafFes  by  the  name  of  the  mefuage  with  an  averment 
that  they  have  been  occupied  together.  Mo.  24.  pU  82^  Pafijv 
3  El.  Anon.  Dal.  26.  pi.  5. 

[319]  (E)    What  is  Ptfrr^/ of  it. 

I.  rp  Xecutors  cannot  take  z  furnace  fet  up  by  the  teftator,  nor 
*--'  boards  Jixed  to  the  houfe  as  cielings,  or  teftours  of  beard 

fixed  to  the  houfe,  or  any  thing  fixed  to  the  land  with  m»rier  or 

fioney  or  tables  dormant  which  are  fet  into  the  ground     Kelw.  88. 

pi.  3.  Hill.  22  H.  7.-^— Trin.  21 H.  7.  26.  b.  27.  pL4.  S.P. 
Contra;  2.  A  houfe  will pajs  in  a  leafe  or  feoffhnent  hy  name  «^  all  his 

that  a         lands  in  P.  becaufe  the  words  of  a  grant  are  to  be  tsdcen  moft  ftrondy 
»»«feia»  againft 


aninft  a  grantor ;  but  it  is  otfaerwife  in  a  wilL    2  And.  123*  Pafch.  ^^^^  ^^^ 
41  EUz-  Heydon's  cafe.  .  ^^^^T 

my  lands,  bat  that  landt  will  not  pafs  by  the  word  boitfc.    Mow  359.  £w«r  y.  Heydon* 

3.  Hafubmlly  brewing'kad  ffuppofe  a  cooler)  and  wa/hing-fatt 
were  obje£ted  to  be  things  always  fixed  to  the  houfe,  and  to  go  to 

the  heir,  and  not  to  the  executor,  as  20  H.  7 is.     Sed 

non  allocatur,  becaufe  the  executor  having  declared  that  he  was 
poflclled  of  them,  as  de  bonis  fuis  propriis,  it  Ihall  be  intended  that 
they  were  fevered  from  the  freehold  and  fo  lying  by,  and  efpecially 
nothing  appearing  to  the  contrary  by  the  defendant's  plea.  Cro. 
J.  129.  Mich.  4  Jac.  B.  R.  in  the  cafe  of  Wood  v.  Smith. 

4.  The  ♦  curtelage  is  parcel  of  the  houfe,  and  doth  pafs  with  the  •  S.  p.  and 
lame ;  and  the  farmer  or  tenant  cannot  take  away  the  pavement  from  ^^^*  P*** 
the  curtelage  j  beaufe  it  is  parcel  of  the  fame.    Per  Coke  Ch.  J.  ^yingcum 
2  Bulf.  113.    Trin.  11  Jac.  B.  R.  in  cafe  of  St.  John  v.Pyott.       pertinent 

tiif,  as  a 
JUbk  or  dffvtJmfey  bnt  they  doubted  of  ti  garden  being  a  place  of  pleafure.    But  the  garden  being 
inclofed  with  the  houfe  and  curtebge  by  a  brick  wall>  adjudged  it  pallbd.    Cro.  £•  89.  HUL  ^o 
£liz.  B.  R.  Curden  v.  Tack. 

5.  Shelves  are  parcel  of  the  houfe  not  tcTbe  taken  away;  per  Andihall 
Coke  Ch.  J.   2  Bulf.  113.  Trin.  11  Jac.  B.  R.  in  cafe  of  St  be  intended 

Johnv.  Piott.  andludg-' 

ment  affirmed  in  B.  R.  Cro.  J.  330.  Pyott  v.  St.  John. 

6.  A  miller  takes  a  mill/lone  out  of  the  mil  to  pick  it,  that  it  ^  ^^o^ 
may  grind  the  better,  though  it  be  actually  fevered  from  the  mill,  jf^e'^^ 
yet  it  remains  parcel  of  the  mill,  as  if  it  had  been  lying  on  the  other  the  Queen 
ftone,  and  by  demife  or  conveyance  of  the  mill  fliall  pafs  with  it.  v. Wheeler. 
II  Rep.  50.  b.  Mich.  12  Jac.  in  Lyford's  cafe.         cites  14  H.  8,  '^^'^ 
25.  b.  Widow's  cafe..       ■     Br.  Diftrefs,  23.  O^v,  35. 

7.  Doorsj  windows^  anvils  and  ieysy  though  they  are  diftin£l 
things,  yet  (hall  pafs  with  the  houfe,  1 1  Rep.  50.  b.  in  Liford's 
cafe. 

8.  The  faggot  Jiack  is  part  of  a  man*s  houfe,  and  therefore  a£lioa 
lies  for  fettkig  the  ftack  on  fire,  by  which  damages  enfue.  per  Holt 
Ch.  J.  Comb.  459.  Mich.  9  W.  3.  B.  R.  in  cafe  of  Turbervill  v. 
Stamp. 

9.  Though  ^/<f7ttr«  and  gJaJ/es  generally  fpeaking  are  part  of  the 
peribnal  cftate,  yet  if  put  up  ir^ead  of  wainfcott^  or  where  elfe 
wain&ott  would  have  been  put  up,  they  fhalfgo  to  the  heir;  the 
houfe  ought  not  to  come  to  die  heir  maimed  and  disfigured ;  per 
Wright  K,    Trin.  1705.  2  Vern.  508.  Cave  v.  Cave. 

10.  ^^/;^0// put  up  «;/>^y^m£;^5  (hall  remain  with  the  freehold  ;  if  fixed  by 
per  Wright  K.  2  Vern.  508.  Cave  v.  Cave.— — ~cites  4  Rep.  the  leffee, 
64.  a.  Herlackenden's  cafe.  ukL  dbwa 

during  the  tenoy  if  the  freehold  be  not  thereby  weakened.    Salk.  368.  Mich.  2  Annaei  Poolers 
cafe. 


(F)  Where 
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(F)    Where  there   are  feveral  Owners  of  feverd 

Parts. 


6  Mod.        I.  T  F  a  man  has  the  upper  rooms  in  a  houie,  and  anodier 
I'i*  45^;         *  the  foundation  and  lower  rooms,  and  the  uti>er  rooms  are 


S.  C  citedy 


has 
rooms,  and  the  upper  rooms  are  out 
biir3i4.the  of  repair>  the  owner  of  the  lower'Tooms  (hall  have  an  a£tion  againft 
cafe  of  him  that  has  the  upper- rooms ;  and  fo  it  (hall  be  vice  ver(a  for  not 
fe  doub?«i    ^^^^^i  of  the  foundation.    Kelw.  98.  b.  pL  4.  Pafch.  23  H.  J. 

where  it  is  held  that  the  owner  of  the  lower-rooms  (tf  th?  houfe  is  hound  to  repair  thrtfounditioiu 
There  is  indeed  in  F*  N.  B.  127.  a  writ  to  a  mayor  to  command  him  that  has  the  lower  rooms 
to  repair  the  fo^dation,  and  him  that  has  the  garret  to  rcpzir  tb:  rooff  but  that  is  Aumded  on  a 
(»/ldMu    Per  tot.  Cur.  in  cafe  of  Tenant  v.  Golding.  Saund.  322.  S.  P.— 1 1  Mod,  7. 

Fafch.  J702«  B.  R.  S  P.  Anon.    But  the  reporter  makes  a  quaere. 

2.  A.  has  the  upper-chamber  in  fee,  and  5.  the  lower  part  of  the 
houfe  in  fee.  A.  pulled  down  his, — Per  rfie  Juftices  he  may  build 
it  up  again,  if  he  does  it  within  convenient  time.  It  was  fald,  it 
had  been  a  queflion,  if  a  man  might  have  a  freehold  in  an  upper- 
chamber  i  Godb.  44/  Mich.  28  &  29  £liz.  C.  B.  Marlh  v.  Pal- 
ford. 

3.  The  plalntiflTfiiews  by  his  bill  that  his  houfe  and  the  defen- 
dant's are  joining  together,  znd  fupported  by  one  main  wall^Jiani* 
ing  partly  upon  the  freehold  of  either  of  the  faid  parties,  and  the  plain- 
tiff having  alfo  an  entry,  garret  and  other  neccflary  rooms  ftand- 
ing  upon  the  kitchen  of  the  defendant;  he  the  defendcnty  went  abmtt 
U  pull  down  the  faid  wally  and  thereby  to  overthrew  the  faid  gat  ret  i 
tiie  defendant  made  title  to  fome  of  the  upper-rooms,  and  hath 
pulled  down  part  of  the  walls ;  an  injun^ion  is  awarded  to  (lay  the 
defendant,  to  pull  down  any  more  of  the  wall,  or  any  part  of  the 
£iid  houfe,  whereby  the  faid  upper  rooms  may  be  overthiown,  or 
impairei  until  the  matter  be  heard.  Gary's  Rep.  128,  129.  cites 
22  Eliz.  Bufli  V.  Field. 


(G)  Divifion  of  Houfes. 

I.  t\  N  E  houie,  originally  entire  and  undiftin£l,  may  become 
^^  feveral  and  di(lin<Sl,  by  dividing  it  into  diftin^l  partitions^ 
and  allotting  them  diflin£}  avenuesy  fo  as  the  feveral  inhabitants 
have  no  communication  with  one  another.  And  in  tliat  cafe,  if 
the  owner  lives  in  Qne  of  the  feparate  apartments  himfelf,  and  an  in- 
habitant of  another  feparate  apartment  goes  away,  that  tenement 
which  he  occupied  is  not  now  an  empty  tenement^  but  the  pofleifioa 
of  it  devolves  upon  the  owner,  and  diat  with  the  tenement  in  his 
pofleffion  before,  make  one  entire  tenement  now,  for  which  he  is 
rateable  to  the  parijh  \  but  if  there  be  two  feveral  tenements  origin 
nalfyy  and  they  become  inhabited  by  feveral  f ami liesy  who  make  but 
Me  avenue  for  both,  and  ufe  it  promifcuouily,  yet  in  refped  of  the 
original  feveralty,  they  continue  feverally  ratable ;  per  Holt  Cb. 
J.  6  Mod.  214*  Trin.  3  Axu)ae«  B.R,  Tracy  v.  Talbott. 

(H)  Difpates 
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(H)    Difputes  between  Neighbours.    Where  Houfes  ^^^ 

aire  contiguous. 

X,    ACTION  on  the  cafe  lies  for  nailing  hoards  to  die  plain- 
-^  tiiPs  houfe.    2  Roll.  R.  238.  241.  Mich.  2  Jac.  B-  R. 
Gwinn  V.  Damport. 

2.  Cafe  for  Jiofiping  a  gutter,  through  which  water  defcended  to^ 
&c.  The,  declaration  was,  that  he  was  pojfeffid  of  a  houfe  and  yardy 
end  that  hi  and  aU^  &c.  counfel  excepted  to  it,  becaufe  he  lays 
himfeif  but  in  poiTeflion,  of  &c.  and  alleges  not  a  feiftn  in  fee, 
(as  he  ought  to  do)  in  the  perfon  in  whom  he  prefcribes;  but  he 
granted  that  it  would  have  been  good  if  he  had  laid  a  pojpjjion  of 
the  gutter^  but  this  he  does  not  neither,  fo  that  it  comes  within 
neither  of  the  rules.  Judgment  was  ftaid  'till  moved  of  the  other 
fide.     2  Show.  8 1.  Mich.  31  Car.  2.  B.  R.  Pepyn  v.  Buftin. 

3.  If  A.  has  tyio  hoiifes,  and  the  houfe  of  office  of.  the  one  is  ^  Mod. 
contiguous  to  the  cellar  of  the  other,  but  defended  by  a  walty  and  ^^^^ ' 
he  fells  this  houfe  with  the  houfe  of  office,  the  vendee  muft  repair  Annz. 
the  wall  J  fo  if  he  keep&  this  and  fells  the  other,  he  himfeif  muft  ff.R'S.c 
repair  the  wsdl  of  the  houfe  of  office  \  for  he  whofe  dirt  it  is,  muft 

keep  it,  that  it  may  not  trefpafs^  per  Holt  Ch«  J.  i  Salk.  361. 
Tenant  v.  Goldwin. 

4*  If  the  plaintiff*  make  a  new  cellar  undir  defendants  oldprivy^  ^  Mod. 
or  in  a  vacant  piece  of  ground  which  lay  next  the  old  privy  before ;  3M-  S*^ 
in  fuch  cafe,  the  plaintiiF  muft  defend  himfeif;  per  Holt  Ch.  J. 
2  Salk.  361.  in  cafe  of  Tenant  v.  Gold  win. 

5.  If  A.  has  a  houfe  and  cellar  contiguous  to  it,  and  one  wallkrvts 
for  both,  and  he  fells  the  cellar.  Who  (hall  repair  the  wall  i  per 
Holt  Ch.  J.  6  Mod.  313.  in  cafe  of  Tenant  v.  Goldwin. 

6.  If  the  houfe  of  one  is  liJtely  to  fall  to  the  prejudice  of  another  *.^*^^  p 

man's  houfe,  a  writ  de  domo  reparando  will  lie ;  and  it  is  no  matter^  l^^^'  p' 

whether  it  be  an  ancient  houfe,  or  a  new  one :  but  if  the  one  was  Every  man 

an   old  ruinous  houfe,  and   a  new  houfe  be  built  near,   it  will  '>^coramon 

not  lie  i  becaufe  the  word  debet  in  the  writ  would  exclude  him,  J^^^J  ^^p^^ 

and  the  word  folet  in  the  writ  may  be  left  out.     6  Mod.  312.  port  his 

Mich.  3  Anna,  B.  R.  in  cafe  of  Tenant  v.  Goldwin.  own  houfc, 

'^  '  as  tlMCic 

may  not  be  an  annoyance  to  another  man's ;  per  Holt  Ch.  J.  Pafch.  x^oi.  1 1  Mod.  8.  Anoo. 


I^ottfe  of  Correction. 

(A)    EreSled  How,  and  for  what  Purpofcs. 

I.  39  EB%.  'pNaftcd  that  /if  *juftices  of  peace  of  any  county^  (^c.  *  See  7 

cap.  4*     *-•  affembled  at  any  quarter-feffions  of  the  peace^  or  the  ^{J^^* 

major  part  ef  thern^  may  make  order  for  the  ♦  erecting  of  one  or  more  |  fhe  gt- 

houfes 


^^22  IDoufe  of  Correal  on* 

■eral  word  houjis  of  correSliofi'i  and  may  make  orders  for  the  doing  thereof^  and 
(offenJci-s)  for  providing  a  flock  and  things  neceffary^  and  for  punijbment  of\  of 
ftatute  1^     fi^^^h  ^^  theyjhall  think  fit j  from  time  to  time. 

7  Jac.  cap.  4*  in  the  firft  branch,  explained  to  be  wand  ring  w  Idle  ^erfont,  and  hy  many  other  bran- 
ches of  that  Si€t  to  be  idk  or  diJortUriy  perfc>Q5 ;  and  efpecially  by  the  branch,  whereby  the  ambo* 
rity  of  the  juflices  ^  to  commit  to  the  houfe  of  corretStion  is  warranted,  all  ulleordifonlerly  perfons 
may  be  committed  by  them  to  the  houfe  of  correction  and  work-houfe.  And  it  was  refolvedhx 
all  the  judges  of  England,  for  inftru^ion  of  thejultices  of  peace  for  the  due  execution  of  this 
ad,  tliac  cdflcbodxcd  ftrjon\y  ily.ugb  not  tumuUrei  s  abroad  out  of  tlie  pariih,  refufimg  to  'Mtrk  at  fuck 
^^gci  as  ive  utxed  or  contmonly  given  in  thofe  paits,  are,  notwithftanding,  not  to  be  fent  to  tbe 
plac^of  their  birth  or  laft  dwelling  by  the  fpace  of  a  year,  hut  to  the  houfe  of  correcboa  upoQ 
confideration  had  of  both  the  flatutes  of  the  poor  and  rogues.  But  if  they  have  any  tawfui  wkoms 
to  live  by^  then  they  are  not  to  be  fcnt  to  the  houfe  of  correAioni  though  they  are  aUe>bodiedy 
and  refufe  to  work,  z  Infl.  730. 

But  by  tbejtatute  of  7  J.k»  enabled  long  after  the  refoluticn  of  the  judgfs,  thtugb  they  bavt  lawftil 
means  to  live  by,  yet  if  they  ate  idk  or  difotdnly  perfons^  the  juftices  of  peace  have  power  to  coon- 
mic  them  ;  and  this  is  a  general  power  wichout  excepting  any  perfon.  And  their  mittimms  may 
be  more  fafely  upon  the  ftatute  of  7  Jac.  ^v/a  oiiofa  inordinata  petfona^  or  fda  oiiofa  pcffcmay  or  ffda 
inofdinata  perfomi ;  according  to  the  words  of  this  act,  (which  in  S.  5.  are  in  the  disjnnAive)  than 
vpoh  the  39  Eliz.  z  Inft  730. 

SecHofni-  s^^^  Enables  ^T/^ry  perfon  feifed  ofaneftate  in  fee  fimple,  by 
and  the  ^^^  inroUed  in  Chancery,  to  ereSlj  founds  and  efiahlijh  one  or  more 
Botes  thera  bofpitalsy  abiding  places  or  houfe  s  of  correSlion^  as  well  for  fu/lentatiott 

of  the  poor  J  as  t^  Jet  poor  on  work,  W*r. 
•  Many  of  2.  *  7  Jac.  f .  4.  EnaAs,  that  in  every  county  +  where  a  houfe  ef 
LwsmadT*  ^^'^^^'^^  W/7X  not  before  that  time  providcfd,  there  Jhall  be  %  ere^ed, 
ioT  punifh-  builty  or  otherwife  provided^  one  or  more  convenient  houfe,  or  houfes^ 
ment  of  ^//^  q  backftde  adjoining^  with  nuUs^  turns^  cards^  and  neceffary  inh- 
gabonds  ^^'  p^^^^e^^h  ^^fi^  ^^  perfons  on  workj  infome  convenient  placcy  or  tdttm 
andfturdy  of  the  county;  ||  which  fliall  be  purchafed,  conveyed^  or  ajfuredto  ftub 
^gars*  perfonSy  as  the  juflices  of  peace  in  fejjions  Jhall  think  fity  in  truft  to  be 
pcaicd'^by  employed,  ilfc.  for  the  keepings  corre^iingy  andfetting  to  work  the 
I  E.  6.  3.  faid  rogueSy  vagabondsy  andflurdy  beggarsy  and  other  idle  and  dif" 
and  all  the    orderly  perfons.     Or  elfe  every  ju/Uce  ^  peace  was  to  forfeit  5  /•  to  be 


^erfo 
Ifor 


reneahTdby  ^"^p^y^dfor  the  ere£fingy procuringy  ^cfuch  houfe. 

39  Eliz*  5.  2  Inft.  728.  f  Upon  a  queftion,  whether  juAices  of  peace  could  caufe  a  houfe 

of  correction  to  be  crtrtid  in  a  county  which  had  one  a/ready f  it  was  objci5teil,  that  this  power  of  the 
jiiftices  was  by  the  39  Eliz.  cap.  4.  which  ftatutc  is  expired.  But  per  Holt  Ch.  J.  The  39  FJt», 
is  eonitttued  /y  3  '^ar,  t,  and  all  a/ii  ccntiaued  hy  3  Cat;  j.  are  ithwije  continued  Uill  tt  te  otherwife  o'- 
dtinedi  and  this  (taitds  upon  the  fame  fool,  wliich  is  no  ulhcrwife  continued,  i  Salk.  362.  Pafch. 
I  Annx,  B.  R.  The  cafe  of  the  Uuiuiied  of  Black- heath.  .^fnd  j»Jiices  cf  prace  may  ly  39 

f /f».  4.  intreafe  the  number  of  work-houfes  if  neceffary,  but  it  muft  be  at  the  charge  of  tU  whoie 
eomnty  ;  becaule  the  houfe  of  corrcdion  itiuft  be  for  the  whole  county,  and  cimiot  be  erefled  for  a 
particular  precincl,  unlefs  in  boroughs  and  corporations ;  and  Holt  Ch.  J.  held,  that  this  could 
not  be  done  by  any  authority  at  common  law,  becaufc  it  was  no  charge  at  common  law.  Where 
the  common  law  cre-jtcs  a  chai-gc  upon  any  precindl,  as  to  repair  bridges,  ways,  churtlies,  Scz,  the 
common  law  give:>  them  the  method  of  anCwering  tl»at  charge  ;  othei  wile  where  no  cliarge  is  by 
law  laid  upon  them,  as  in  this  cafe;  therefore  a  majority  cannot  hiod  the  refl>  but  aU  muft 
agree ;  which  Powell  and  Gould  juflices  agreed.  1  Salk.  362,  363.  Pafch.  i  Aonae,  B.  JL  Itic 
hundred  of  Blackheatirs  cafe. 

t  39  Eliz.  ufcd  only  the  word  {ere/ledj  but  that  included  the  two  other  words  of  this  ad  fimHi 
ema  provided.)  For  if  they  caufcd  a  houfe  already  built,  to  be  provided  or  purchafed,  and  con- 
Terted  the  fame  to  a  houfe  of  correction,  this  is  an  erection,  within  the  ftaiute  of  39  Eliz.  Be- 
caufe  as  to  the  houfe  of  correction  it  was  newly  ereCled.  %  Inft.  730.— —{{ So  that  thisadt  ena* 
Mcs  the  doing  it  without  ticcncr  or  offence  of  any  former  law  ;  and  ihefe  may  be  incpiporated  by 
the  llatute  39  Eliz.  cap.  5.  aixd  it  is  not  only  a  houfe  of  corre6ion,  but  of  fafe  keeping  and 
iettiDg  on  work,  a  Inft.  730. 


(B)  Supported 
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(B)    Supported.     How. 

t.  39  E!ix,  T\  Irefted  that  all  fines  and  forfeitures  by  that  aSf 
cap,^,  f.  3.  ^^  (except  fuch  a5  art  thereby  otherwife  difpofed  of) 
f jail  be  employed  for  reparation  of  the  houfes  of  corrections  and  Jlock 
and  fore  thereof  or  f:r  the  ufe  of  the  poor  of  the  parijh^  as  the  jujiices 
of  peace  Jhall  think  jit. 

The  Lord  Chancellor  or  Lord  Keeper.^  may  from  time  to  time  grant 
coynmifftons^  to  enquire  by  oath  ofperfons^  as  by  witneffes  and  exami- 
nation^  tf  monies  colU^edfor  maintenance  of  houfes  of  correction^  ^c»   ^  ^ 

•sxihich  money  Jhall  be  collehed  or  employed  for  erecting  or  maintenance   L  3^3  J 
thereof.     That  a^  is  continued  by  3  Car,  i.  3  ^  c,  7.     Ca,  i.  f .  4. 

2.  7  yac.  cap.  4.y.  6.  The  jujiices  at  their  fejftons  may  appoint  a 
yearly  allowance  to  the  matter  ^/^^  hcuje  of  correction^  to  be  paid 
quarterly  beforehand  by  the  treafurer  appointed  by  43  Eliz,  2.  the 
majler  giving  fecurity  for  continuance  and  performance  of  the  fer- 
vice,  which  if  the  treafurer  Jhall  not  do,  the  majhr  may  levy  ity  as  thi 
treafurer  might  have  done* 


(C)    Governor^  appointed  How.     His  Power  and  ^^^  ^^^v^ 

Duty. 

I.  7  Jac.  'p  N  ABLE  S  the  juftices  of  peace  in  their  feffions 
^ap*  4./  4.  ^^  t  >  eleiil  and  appoint  one  or  more  per fons  to  be  go- 
vernor or  maflerof  the  houje  of  correClion^  who  jhall  have  power  to  fet 
togues,  vagabonds,  and  idle  and  diforderly  perfons  to  work  and  labour^ 
being  able  ;  and  to  punifii  thorn,  by  putting  fetters  or  gives  on  them^ 
and  by  moderate  whipping  of  them  \  which  perfons  ftiall  not  be 
chargeable  to  the  county,  but  Jhall  have  fuch  allowance  as  they  defervi  • 
by  their  labour. 

S.  g.  If  the  governor  Jhall  not  every  quarter-fcflions,  yield  a 
true  and  lawful  account  to  the  Jujiices^  of  all  perfons  committed 
to  their  cuJlody\  or  if  the  perfons  commtted  be  troublcfome  t6  the 
country^  bf^oing  abroad^  or  Jhail  efcape  ttivay^  before  they  be  law-- 
fully  delivered^  the  juftices  may  in  feJJuins  fet  down  fuch  fines  and 
penalties  on  the  mafter,  as  they  Jhall  think  fit^  which  jhall  be  paid  to 
the  treafurer, 

2*  It  was  moved  to  quad  an  order  of  feffions  for  removing  the 
keeper  of  the  houfe  of  corredkion,  it  being  to  difcharge  him  for 
divers  and  fundry  crimes^  notfpecifying^  what  crimes  in  particular  ; 
and  it  was  laid,  that  place  is  not  at  the  will  of  the  juftices,  neither 
by  the  common  law,  nor  by  the  ftatute ;  per  Cur.  the  juftices 
have  power  to  turn  him  out  for  mifbehaviour^  but  not  arbitrarily ; 
they  ought  to  have  fpecified  the  caufe  in  their  order ;  and  it  was 
therefore  quaflied.  11  Mod.  165.  Hill  1707.  B.  R.  the  Q^  v. 
Apfley.  ** 

Vol,  XIV.  C«  (D)  What 


3^3  t^unUreS. 


(D)  What*  Offenders  maybe  fcnt  thither. 

I.  7  Jac.^  cap,  tJ^N  ACTS  that  the  jujlices  of  feace^Jhall 
^./.  7.         *-^  mit  to  the  houfe  of  corre^ion  every   lewd 


com' 


•  See  Va. 

grants.-- 
Sec  VVork- 
hmifcs.— 
So  as  if  ihe 

will  »Uf-  4'y«  7-         '^  w^  ^^  ''■'^  fjouje  Of  correction  every   lewd  wo- 

charge  the  man,  who  fliall  have  anv  baftard,  which  may  be  chargeable  to  the 

th"k^*'^'  P^^^fii  ^1^^^^   ^0  be  punijlied  and  fet  on  work  for  one  year  \  and  for 

of  the  ba-  f"^^  *  fecond  offence^  then  to  commit  her  as  aforefaid,  and  there  to 

ftai  c'i,  ihe  rcfuain  *till  Jhe  put  in  good  fureties  for  her  good^behavieur  not  tt 

"''wiift!  ^  offend  jc  a^ain. 

tA  by  this  {!atute,  but  by  that  of  the  18  E/ia.  3.  a  Inft.  733.  *  A.  had  a  hnji^iri^  hvtjbtwa 

mt  quejlionfd  for  iV,  no  proceeding  being  had  agair.fl  her  upon  the  ftatute  of  18  £//».  3.  She  h2d 
afterwards  a  fecond  baftartU  Jones  J.  at  Shi'ewibury  a/nfes>  19  M.ir.  7  Car.  was  of  opinion,  that 
flie  fhould  not  be  punidied  upon  this  flaCute  of  7  Jac.  4.  as  for  her  fecond  ofTence,  unlefs  (be 
had  been  before  queftioned  for  her  6rft>  but  that  this  fecond  offence  Ihali  now  be  deemed  ber 
fird  offence^  and  to  be  puniihed  accordingly,  a  Bulf.  348,  349. 

5.  8.  Perfons  able  to  labour^  miming  away  and  leaving  their  chil- 
dren to  the  charge  of  the  parifh^  Jhall  be  deemed  and  punijhed  as  in" 
corrigible  rogues.  And  fuch  as  threaten  to  do  fo,  the  fame  being 
proved  by  two  witneffes  upon  oath^  before  two  jufiices  (^  P.  of  the 
fame  divijion^  /hall  be  by  the  fame  jujlices  fent  to  the  houfe  of  correct 
tion  to  be  punijhed  as  fiurdy  rogues^  (unkfs  they  put  in  fureties  to 
difcharge  the  parijhj)  and  mt  to  be  delivered^  but  at  the  meeting  (by 
thefaid  a^  dire^ed)  or  at  the  quarter  feffwnSm 


\ml  %unl«ft6. 


f  !•  6.  &€• 


(A)  Hundred.  {What  «•.] 


[I.  A 


P  .  [i,  JLJL  Hundred  and  a  wapentake  are  all  one*    PolycrOB,  49.  b.l 

^*^Ir\        [  2t.  Selden  in  his  notes  upon  Fortefctie,  cap.  24.  fol.  25.  I7  £. 

^"""^^"^'^    2.  Attaint,  69,  In  an  attaint  a  challenge  was  tsJcen,  becaufe  no 

knight  was  returned,  and  the  fherifF  there  laid,  that  there  are  not 

any  knights  in  the  wapentake^  where  the  land  lies.  2  £.  i.  Rot. 

Minium  membrana  2.  a  wapentake  in  the  beginning  is  cs^lad  ahua* 

dred  in  the  end.  ] 

3.  Hundred  is  to  have  jurifdi£lion  or  power  to  admir^er  ju/lice  in 
100  ^uills  or  of  100  men  or  of  i  00  parijhes.  Br.  Court  Baron,  pi.  8. 
cites  8  H.  7.  3.  per  Rede. 

4.  Every  ward  in  London  is  as  an  hundred  in  a  county,  and  every 
parifli  in  London  as  a  vill  in  an  hundred.  9  Rep.  66.  b. 

5.  Hundreds  were  either  parcel  of  the  counties^  and  there  die 
flicrifF  did  conftitutc  bailiffs,   (viz.  thofe  hundreds  which  were 

X  anciently 
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Eftciendy  parcel  of  the  ferm  of  the  fheriffsi  that  the  ftatute  i  E.  3. 
cap.  12*  ipeaks  of)  or  elk  they  werefuch  as  were  granted  out^  which 
the  lord  of  the  hundred  fomeiimei  held  atfarm^  and  fonutimes  in  fee 
cdied  hundreds  in  fee^  liberties  of  hundreds,  franchlies  of  hundreds^ 
per  Hale.  Ch.  B.  Vent.  405.  Hill  22  &  23  Car.  2.  in  cafe  of 
Atkins  V.  Clare. 

6.  In  king  AlfrecPi  time,  the  kingdom  was  in  grofs^  and  then 
divided  into  counties  and  hundreds,  and  all  perfons  then  came 
ivithin  one  hundred  or  other ;  and  then  the  king's  relations  had 
the  government  of  them,  and  therefore  they  were  called  conjan-- 
guinetj  and  fo  are  the  earls,  lord-lieutenants^  &c.  at  this  day ;  and 
then  when  the  office  became  troublefome,  there  were  ordained 
vicectmstesy  which  name  remains  to  this  day,  and  the  others  conti- 
nue to  be  called  confanguinei^  but  have  no  power  in  the  county^ 
having  only  the  honorary  name  of  earls  or  comites  of  fuch  or  fuch 
a  county,  occ.  And  for  the  better  government  of  thefe  counties  the 
vicecomttes  had  two  courts;  but  out  of  thofe  the  king  granted  petty 
leets  and  courts  baron ;  but  the  turn  of  the  flierifF  had  yet  a  fuper- 
intendant  power,  they  being  derived  out  of  the  (herifFs  turn,  as  in 
^^^t  ^3-  And  then  afterwards  the  king  granted  away  fome  hun- 
cired^  in  fee-fimple,  and  fome  franchifes,  and  the  laft  excluded  die 
king  utterly,  but  the  hundreds  granted  in  fee  were  not  wholly  ex- 
empt.  On  this  arofe  fome  confiiflon,  and  the  parliament  hereon 

took  notice,  that  the  execution  of  juftice  was  by  this  much  inter- 
rupted, and  therefore  came  the  ftatute  of  g  Edw,  2.  That  Jheriffi 
fiii^  be  fiMcient  perfons^  and  have  lands  in  the  county^  and  Jo  be  able 
to  anjivertoth  the  king  and  country^  and  that  bailiffs  and  fanners  of 
hundreds  Jbould  be  fifficient  men.     And  at  this  time  hundreds  were 

grantable  for  years. Then  came  the  ftatute  of  2  Ed.  3.  cap. 

4  far  5,  Thatjheriffs  Jhiould  continue  but  for  one  year.  But  this,  took 
not  away  the  whole  inconvenience;  for  the  crown  ftill  granted 
away  bailiwicks  and  hundreds,  for  lives,  at  rents  on  fuch  eXce^ve 
dear  rates,  that  made  them  endeavour  to  make  up  their  money  by 
unlawful  means;  and  thereon  came  the  ftatute  of  2  Ed.  3.rim,  anS 
14  Ed.  3.  9. — ' — By  the  firft  it  was  enafled.  That  all  hundreds  and 
wapentakes  granted  by  the  king fl)all be  again  annexed  to  thecounty^  and  [  325  J 
not  fevered.  .  And  by  the  other  ftatute,  that  alljhould  be  annexed^  and 

the  Jheriffjhould  have  power  to  put  in  bailiffs ^  for  which  he  ivillanfwer 
and  no  more  Jhould  be  granted  for  the  future.  And  one  reafon  of  this 
was,  becaufe  the  king  granted  away  hundreds,  and  abated  not  the 
Ihcrifis  farm.  Arg.  2  Show,  98,  90.  Pafch.  3^  Car.  2.  6.  R. 

7.  A  hundred  is  only  a-franchife  confifling  of  a  coUrt^  called  the 
hundred  courts  and  probably  has  the  return  of  writs ;  and  by  fuch 
grant,  the  franchife  pafjes,  but  not  all  the  grantor^s  lands  m  the 
hundred;  per  Ld.  C.  King.  2  Wms's  Rep.  400.  Mich.  1726. 
Bays  v.  Bird. 


C  c  2  (A.  2}  Cur. 


3^5  l^unDteU. 


(A.  2)    Cur.  [or,  why  fo  called] 

[  I.     A    Hundred  was  called  a  wapentake  \  becaufe  the  inhabitants 

-^   of  the  towns  of  the  hundred  delivered  a  weapon  at  the 

coming  in  of  the  lord.  Polycronicon,  49.  b.  Selden  in  his  notes 

upon  r  ortefcue,  cap,  24.  fol.  25.  ] 

Sec  (D)  .  [  2.  A  leet  may  be  parcel  of  a  hundred  by  prefcriptioD.    8  H.  7. 

I-  3-  b-  ] 


(B)  What  Per/on  may  have  it  of  common  Right. 

* 

Of  old  time  r  I.  /^  F  common   right,  every  hundred  hciongs  to  the  kint  in 
we"r2",1.  bright  Of  the  crown.     iiH.4.89.b.] 

celof  the  crown  belonging  of  common  right  to  the  king;  per  Hale  Ch.  B«  Vent.  403.  HilU 
%z  U  23  Car.  2.  in  caie  of  Atkins  v.  Clare. 

(C)    Who  may  have  it  by  other  Means. 

Raym.  360.  f  I,     A    Common  perfon  may  have  it  by  grant  immediately  frm 
frcUn'd  ^^   the  king.    iiH.4,89.  b.] 

contra.  [  3t.  A  common  peiffon  may  have  it  by  prefcription  in  him  and 

his  anceflors.  :i  H.  4.  89.  b.  ] 

[  3.  A  common  perfon  may  have  it  by  grant  of  J,  who  had  it  hj 
prefcription  in  him  and  his  anceftors.  1 1  H.  4*  89.  b.  fcilicet,  the 
actual  poficiHon,  and  amerce,  and  do  other  fuch  things,  j 

[  4.  A  common  peifon  may  have  it  by  dijfeiftny  and  amerce,  and 
do  other  things  as  lord.    1 1  H,  4*  89.  b.  13  H.  4.  9.  b.  ] 

[5.  2  £.  1.  Rot.  Finium  membrana,  2»  The  wapentake  of 
Workelworth  and  Effenbury  granted  to  farm  to,  &c,  ] 

[6*  !i  £.  I.  Rot.  Finium  membrana,  6.  de  hundredo  com- 
miflb  quamdiu  regi  placuerit^  &c.  membrana,  I2.  de  hundredo 
commilfo  upon  an  ad  quod  danmum  returned,  &c.  ] 

[7,  9  E.  I.  Finium  fnembrana,  11.  The  W^/ry  of  the- hun- 
dred of  Laftane  leafed  to  farm  ijuam  diu  bene^  h  fiixMt&ife  ha* 
buerit.  ] 

y^iJj  (^)     ^o^-     i^nd  what  is  *  Parcel,] 

pl«  2. 

An  hun-     *  [  I.    A    ^^^^  niay  have  a  hundred  as  appurtenant  to  a  manor,    1 1 

drcd  may  •^*'    H.  4.  8g.  b.  ] 

be  pared  of 

m  manor.    Br.  Court  biiron,  pU  23.  cites  it  as  admitted  27  H.  6. 2^  ■      It  may  as  'well  he  feral  «f 

a  caffUf  as  it  may  be  of  a  manor.    4  Rep.  8$.  b.  cites  S  H.y.  i. 


[a.  31  E. 
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[2.    31  E.  3.  Rot.  Chartarum  membranaj     2,  22.  grant  of  A  hundred 
a  hundred,  and  that  which  appertains,  fpecificd.  ]  ^^!^€^h 

tr.f'i  ritii  i.jidi  ;  for  it  is  buc  a  jurifdi^on,  and  is  intire.    Arg.  Sti.  loi.  Pafch.  24  Car*  in  cafe  oi 

7li)n  V.  Td}ii. 


(E)  Exempt  from  the  Sheriff  in  what  Cafes  i  and 

Pleadings. 

I.  2£.  3.  12.  pNACTS  that  hundreds  and  wapentakes  Jhall 

^  be  again  adjoined  to  the  counties^  and  Jhall  never 
hereafter  be  given  or  fevered  therefronu 

2.  14  E.  3.  9.  ena3s.that  all  wapentakes  and  hundreds  "which  be 
Jezfered  from  the  coufities^  Jhall  be  rejoined  to  them  again  :  the  Jlyeriffs 
aljo  Jhall  hold  the  fame  in  their  own  hands^  and  put  infuch  bailijfs  and 
hundreders  (having  lands  in  the  bailiwicks  and  hundreds)  for  whom 
they  will  anfwer, 

3.  If  the  king  makes  a  man  bailifj  of  a  Jheriff  of  a  hundred^  it  is 
void  ;  for  otherwife  the  flieriff  (hould  have  a  baihfF  againfl  his  will, 
and  yet  he  would  be  fubjeil  to  anfwer  efcapes  fuftered  by  the  bailiff. 
And  it  feems  that  all  grants  made  of  late  times  of  fuch  liberties,  are 
void  by  the  14  E.  3.  9.  Per  Coke.  Hill.  12  Jac.  B.  R.  Roll.  R. 
ZJ9.  in  cafe  of  Vill  of  Darby  v.  Foxley. 

4.  In  an  aftion  on  the  caje  againft  the  under-fherifFof  G.  the 
jury  found  a  fpecial  verdiSi  to  this  efFeft  ;  viz.  that  king  E.  3.  anno 
17  of  his  reign,  granted  to  "the  abbot,  &c.  of  C.  certain  hundreds^ 
&c.  with  retorna  brevium^  &c.  tanquam  pertin.  &c.  which  the  abbot^ 
&c.  enjoyed  till  the  dijjbluiion^  when  it  all  came  to  the  croivn^  and  that 
6  £.  6.  the  fame  was  granted  with  tst  talia^  ^c,  Uhertates^  &c.  rati^ 
one  vel  pratextu  hundred,  pradltf,  vWtutc  vcl  colore  alicujus  doni^ 
charta  prefcriptionls^  &c.  to  K,  under  whom  the  plaintiff  claimed^  and 
that  the  defendant  entered  into  the  f aid  hundreds  v/hcre,  &c.  andexe- 
cutrdfeveral  writSj&cc,     l\vo  of  the  judges  v/cre  of  opinion  that 
this  grant  was  void,  bccaufe  by  2  E.  3.  12.  it  was  ordained,  that 
from  dicnceforth  hundreds  ihould  not  be  fevered  from  tlie  counties, 
and  by  14  E.  3.  9.  thofe  which  were  feparated  from  the  counties, 
fhould  be  rejoined  to  the  counties.     But  Hale  Ch.  B.  was  of  the 
contrary  opinion,  and  held,  that  the  grant  to  'the  abbot,  &c.  of  re- 
torna brcvium,  by  reafon  of  the  words  ^tanquam  pertin.)  was  good 
to  annex  it  to  the  hundred ;  that  tins  coming  by  diublution  to  the 
king,  remained  in  th::  crown  uncxlinguifhcd,  and  was  not  re-anncxed 
to  the  cour^,  hut  prcfcfved  by  thejfat,  of  ^2  H.  8.  in  the  fame  Jiate 
it  was  before ;  that  the  grant  to  K,  of  tot,  talia,  &c.  ratione  vel 
praetextu  hundred.  &c.  was  good ;  for  the  ratione  vel  pretextu  hun^ 
dredi^  &c.  governs  all,  and  is  more  large  than  tot,  &c,  that  this  li- 
berty was  cffeclually  revived,  die  grant  leaping  over  to  the  feifin 
which  the  abbot  had,  and   fo  became  again  conjoined,  and  that 
there  was  no  need  of  fpecial  words  to  revive  it,  the  tor,  &c.  being 
fufficient ;  though  had  there  been  an  a£i  of  refumption,  as  in  Pa-   f  '^27  1 
GET  ANP  PaHCEV'$  CASBi  or  if  the  thing  wa$  meerly . perfonaly  «■  0    /  J 

C  C  3  .  as 
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as  in  the  Abbot  6f  Walth am*s  case  i  fuch  gemral  w&rdi 
would  not  revive  and  pa&  the  fame,  becauie  of  the  ratio  privatSi 
which  intervenes;  that  the  verdift  was  deficient  in  not  find- 
ing, as  it  oughr>  the  mod  eife£tual  ftatute  in  aid  of  this  cafe,  which 
is  I  £.  6.  8.  which  ena£h,  that  all  letters  |)atents,  &c.  of  any  ho- 
nours, &c.  liberties,  &c.  fhould  be  good,  &c.  notwithftanding 
iniihaming,  mifreciting  or  non-recital  o^  &c.  laftly,  d)at  the  flat,  a 
E.  3.  12  and  14  j&.  3.  9.  extend  only  to  tbofe  hundreds  that  were  par^ 
eel  of  the  Jhertff* 5  farmy  and  not  to  thofe  which  were  divided  \  norzT^ 
they  to  be  underftood  of  hundreds,  where  a  retorna  brevium  is  graitt'^ 
id ;  for  in  that  cafe,  the  {herifF  is  not  at  any  inconvenience ;  for 
the  grantee  muft  do  all  and  be  liable  to  efcapcs^  &c.  And  therefore 
judgment  was  given  for  the  plaintiff.  Hill*  22  &  23  Car.  2.  in 
Scacc.  I  Vent.  399.  Sir  Robert  Atkyns  v.  Clare. 

5.  Grant  of^,  hundred,  and  the  offices  and  profits  thereto  belong- 
ing, with  the  execution  of  all  writs  within  the  fame  for  21  years, 
by  letters  patents  does  not  exclude  the  (herifF  from  executing  writs, 
but  the  grant  is  void^    2  Show.  98.  Pafch.  32  Car.  2.  B.  R.  Cade 
y.  Ireland, 
Haynn.  360.       6.  The  queftion  was,  whether  after  the  ftatute  of  2  E.  3.  la. 
fha^the^      14  E.  3.  9.  the  king  might  leafe  hundreds  for  life  or  years^  or  (ever 
flat,  of  2  E.  them  from  the  counties,  which  were  not  out  dr  the  crown  in  fee  4 
3.  li.  ox-     the  time  of  thofe  flatutes  ?  and  the  court  after  great  delibersitioa 
Tf^^Vh^^     were  of  opinion,  that  by  thofe  afts,  hundreds  are  annexed  to  the 
dretis  7i%    '  countiesy  and  that  letters  patents  of  them  afterwards  have  been,  and 
•were  let  to    are  void;  wherefore  they  gave  judgment  for  the  plaintiff  a^nft 
thc"tben       I^^'^^  ^^^  patentee,  according  to  the  opinion  of  Coke.  I  Rcw).  R, 
king,  auil      1 1 9-  4  ^^^*  ?6.7'  and  according  to  a  refolution  of  the  Exchequer, 
the  itat.  14    19  June  1675,  in  the  cafe  of  the  fame  Ireland  and  Buckbury«  dkin. 

feUivc  io     4'-  ^"^^^^  3-^  ^^-  2-  B-  R-  Cole  V.  Ireland. 

the  other.— Upon  conflruftirm  of  both  a6\s,  all  hundreds  which  were  not  ^[ranted  in  fee  by  ths 
cnnvn  he  fore,  were  jo»ncil  to  th«  ofHcc  of  the  (heriffi  and  not  fuch  hundi^ds  only  as  were  gmxt- 
ed  by  king  £.  3.  Pafch.  34  Car.  2.  B.  R.  a  Jo.  194.  Cule  v.  Ireland. 

'  7.  ^0  warraniOj  to  (hew  paqfe  why  he  executed  the  office  of 

a  bailiffof  the  hundred  of  B.  The  defendant  pleaded^  that  the  hun- 
dredy  the  office  ofhailiffy  and  the  hundred  courty  were  ancient  \  and 
that  the  return  of  writs  was  an  ancient  libertyy  and  franchife  \  that  K. 
Ch,  I.  was  feifed  of  the  faid  franchife  in  jure  corona?  in  fee,  and 
granted  the  fame  to  one  North,  habend.  the  faid  hundred  to  him  and 
his  heirsy  which  by  fever al  mefne  alignments  came  to  the  defendant^ 
,  and fo  jufiified  to  have  retorna  brevtum.  Upon  demurrer  it  was  ar- 
gued that  this  claim  was  not  good ;  for  it  is  a  queftion  whedier  the 
hundred  court  can  now  be  feparated  from  the  county  court ;  it  hath 
been  derivative  from  it  formerly,  when  (berifFslet  their  hundreds  to 
farm,  and  thofe  farmers  put  in  bailiffs  errant  to  the  great  oppreffion 
of  the  people,  which  was  the  occailon  of  the  ilatute  of  E.  3.  where- 
by the  hundreds  were  united  to  the  counties,  except  fuch  as  vrcrc 
granted  in  fee  by  that  king,  oc  his  anceftors,  which  was  ufualljdone 
to  abbots,  whofe  pofTeifions  by  the  diifolution  of  abbots  were  after- 
wards  merged  in  the  crown,  and  cannot  be  regrantcd  fince  Ac 
ftatute  s  fo  neither  has  the  defendant  prefcribed  to  have  this  ofice  \ 

for 


It>unttn0^  1 327 

for  the  fitting  forthy  that  it  is  an  ancimt  office  is  not  a  pre/cripiion^ 
but  only  a  bare  averment  of  its  antiquity,  but  if  he  had  prefcribed  hi 
^could  net  have  done  it  by  a  que  eftate  to  have  retoma  hrevium^  be-- 
caufe  they.tfr^  matter  of  record^  and  fo  judgment  was  given  againft 
the  defendant.  Pafch«  4  Jac.  2.  B.  R.  3  Mod.  199.  the  King  v. 
Kingfinill. 

8.  A  hundred,  when  it  is  granted  out  to  a  fubjeft  exempt  from 
the  county  with  a  hundred  court,  is  dien  a  liberty,  elfe  it  is 
not,  but  the  fherifFis  to  execute  writs  there;  if  he  direct:  a  warrant 
it  is  his  execution,  unlefs  he  iaith  cut  executio  hrevis  pertinet.  Per 
Holt  Ch.  J,  Cumb.  403.  Mich.  9  W.  .3.  B-  R.  Hicks  v.  Wood- 
ifon. 


"A 


i^unttng.  L^^] 

See  Tref. 

^A)  yu/i/!cafion  of  TreCpaCs.     ■      *  '      ^^^l^ 

rcn  (I). 

Man  may  follow  his  hawk  or  his  hound  in  purfuit  of  the  if  a  man* 
game  into  another  man's  groufidy  being  found  in  his  own.  flies  his  fal- 
cites^SoE.  3.  10.  con  in  his 

*  •^  ^  own  land 
at  a  phcnfant,  and  he  iii/s  thi  f^hs.ifi'.t  in  amtber  linn's  ground,  he  m.iy  follow  his  hawk,  and  take 
the  pheafanc,  and  is  not  to  be  punilhed,  hat  only  for  his  entry  into  the  other  nun's  ground  ; 
per  Dodcrid'^e.  2  Bulf.  61.  cites  i^  H.  S.  10. 

•  Br.  Trcfpafs,  pi.  r  10.  cites  36  E.  3.  10.  contra,  per  Knivet,  where  the  pheafant  flies  w/o  aw- 
tbers  -MorrcH^  and  he  kills  him  there,  iiis  entry  and  carrying  him  away  istoriituis.-'— You  cannoC 
jollify  your  entry  when  your  Ltiuk  hn  killed  a  phcafant  in  anothrr  man's  hndy  antWfo  for  hares  and 
conies  in  the  free)  told  ofaiuither.  But  though  the  law  permits  and  allows  fuch  entries  as  aforo- 
faiil,  yet  the  law  requiies  that  fucVj  thins;^  (hall  be  ilone  in  an  otdinjry  and  ufuul  ntanner,  Browul. 
2i4-  Pdfcli- 1 1  Jac.  in  cife  of  Geufh  v.  Mynnc. 

a.  ^  man  cannot  juftify  the  entry  into  another^ s  land  to  find  ver*  Brownl. 

mim^  and  if  he  find  a  badger  in  his  own  land,  and  he  earths  in  another  ^t".^'  9" 

nian'S)  he  cannot  juftify  the  digging  out  the  badger ^  becaufe  he  may  32^.  s!  cC 

get  him  out  by  other  means.    2  Bulf.  62.  Pafch.  11  Jac.  B.  R.  GeuOiv. 

Gedge  v.  Mimms.  ^^"^ 

3.  It  is  not  lawful  at  common  law  for  any  one  to  hunt  for  plea-  The  com- 

fure  or  profit,  but  otherwife  where  it  is  ^r  the  good  of  the  common  "fto"  law 

walth ;  per  Doderidge  J.  2  Bulf.  61.  Gedge  v.Minne.  re'hnntiog 

fuch  ravenous  beafts  in  another  man*s  land,  but  it  muft  be  in  an  ordinaiy  and  ufual  miuiner.  (viz* 
by  hunting)  Cro.  J*  311*  S*  C. 

4.  A  mziiflarted  a  fox  in  his  own  land,  and  his  hounds  purfued 
him  into  another  maris  land',  and  it  was  held,  that  he  may  hunt 
and  purfue  him  ii^to  any  man's  land,  becaufe  he  is  a  noy/ome  crea^ 
tum  to  the  commonwealth  ;  faid  to  be  adjudged  in  the  time  of 
Fopham  Ch.  J,  Popb.  163.  Pafch.  2  Car,  B,  R»  in  cafe  of  Milieu. 
y.  Fandry. 

C  c  4  5,  A 


3?5 


l^^pot&ecation^ 


5.  A  deer  comes  into  my  land,  I  drive  her  out  unth  my  dopi 
and  the  dogs  follow  the  deer  into  the  park  and  kill  her  tfiere,  and  Aa 
owner  of  the  park  kills  the  dogs,  and  juftifiable.  3  Lev.  28.  Mich* 
33  Car.  2,  C.  B.  Barrington  v.  Turner. 

6.  Jiyjiat.  5  JF.  &  AT,  23.  if  an  inferior  trade/man  do  bunty  l^c^ 
the  owner  of  the  foil  may  bring  trefpafsj  andjhall  recover  his  damages 
and  full  cojis  \  though  by  a  former  ftatiite,  he  fliould  have  no  more 
cofts  than  damages  in  diat  cafe.  Per  Rookby  J.  Cumb.  421.  HilL 
9  W,  3.  B.  R.  Bennet  v.  Talbois, 

It  is  fuflicient  to  bv  in  the  declaration,  that  the  plaintiff  hunted,  without  conclud- 
ing,  fr«/;a  fo^mamjlatuti ;  for  that  ftiould  come  in  evidenwC  ;  per  Holt  Cb.  J»  (iirth.  ^Sj.  Trin.  S 

W.  3.  B.  R   Bennet  v.  Talhoys  als.  Talbot. See  Oamc  (A) And  it  need  not  be  laid,  ibA 

defendant  killed  any  game»    Carth.  424.  Shadow  v*  Fainter. 

7.  A  qualification  to  keep  tf  gun  ox  dog  is  only  to  hunt  in  a  man's 
own  ground.  Arg.  Cumb.  4*20.  Hill.  9  W.  3.  B.  R.  Bennet  r« 
TalboiSf 


Carth.  1%!* 

S.  C. 15 

Mod.  307. 

S.  c 1 

Salk.  21Z. 
S.  C— In 
trcfpafs  on 
this  ftaiute. 
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(B)  Property  gained  by  HuntiDg, 


I.   f  F  a  forcfter  follotv  a  buck  which  is  chafed  out  of  the  pari  or 

*  frefly  though  he  that  hunts  him  .kills  him  in  his  own  ground, 

yet  the  forefter  or  keeper  may  enter  into  his  ground  and  retake  the 

deer  for  the  property  and  poflcffion  which  he  hath  in  it  by  the  /«>« 

Juit.    Arg.  Godb.  123.  cites  12  H,  8. 

2.  If  A.Jiarts  a  hare  in  my  clcfe^  and  kills  her  there,  then  it  is 

my  hare ;  but  if  A.  hunts  her  into  B.*s  clofe,  and  kills  her  there, 

then  it  is  the  hunter's,    2  Salk.  556.  Mich,  9  W,  3.  B,  R.  in  cafe 

5  Mod.  376.  of  Sutton  V.  Moody, 
s.  c.&p.  ' 

cites  12  H.  8. 10.        ■        Sec  Godb.  123.  Arg'  Per  Powcl  J.  11  Mod.  75.  Bia 


Per  Holt 
Ch.  J.  12 
Mod.  145. 
in  S.  C— . 


if  A.  ft  arts  a  hare  in  bit  etvn  c>Jy  and  hunts  her  into  B.*s  aftd  kills  her  there,  yet  the  uriginr.I  pro- 
perty is  ftili  in  A.  and  the  oourfing  is  a  ccntinuaace  of  the  property  i  per  Powell  J.  11  Mod.  7^, 


By  the  ma- 
ritime law 
4Very  ion- 
/r<i<v  'jj  Lbt 
vuijhr  im- 
fliei  an  hy^ 
potheca- 
tion  \  but 
other  wife 
by  the  com- 
n^on  law, 
unltils  it  be 
fo  cxprefsly 
ar'ictd.  Per 


(A)   j^ppottjecatiOHt 

!•  "D  ^  *^  common  lawy  by  which  properties  arc  to  be  tried,  thf 
IJ  malter  of  the  fliip  could  not  impawn  the  (hip ;  for  [he  has] 
*  no  property  cither  general  or  fpecial  5  nor  is  fuch  power  given 
to  him  by  the  conftituting  him  matter ;  but  the  defendant's  coun- 
fel  faid,  that  by  the  civil  lawj  the  mailer  may  in  cafe  ofnecejfity^  and 
when  he  has  no  other  means  to  provide  ncceflanes  for  her.  And 
jHobart  J.  held  clearly,  that  the  admiral  law  is,  that  +  if  the  (hip  be 
in  danger  at  fea,  or  wants  neccffaries,  fo  as  the  voyage  may  be  de- 
feated, the  mafter  in  fuch  cafe  of  nccclTity,  may  impawn  for  money, 
&c,  to  relieve  fuch  extremities  f  hy  imfloying  the  m^ney  fo  \  for  he 


is  truftcd  with  the  (hip  and  voyage,  and  fo  may  rearohaWy  be  thought  cur.  i  Saik. 
to  have  that  power  implicitly  given  hitn,  rather  than  fee  the  whole  34*  Mich,  x 
loft.     Hob.  II,  12.  Bridgman'scafe,  fulSnv;^* 

Ballam.        —Note  alfo,  that  the  mafler  may  hypothecate  either  Ihip  or  goods ;  for  he  is   in-r 
truftcd  wich  both,  and  repreCents  the  tra<lcrs  as  well  as  the  owners  of  the  (hip.    Ibid. 

*  Molloy.  229.  S.  P.-— —J  Mollov.  235.  fays  that  ii»  this  cafe,  tlie  common  law  has  thought 
the  laws  of  Olcron  reafonablc.  »  \  So  though  the  money  be  aqt  fo  iipployeJ.  See  Inf.  Nc/* 
95.  Scai  borough  v.  Lyrius, 

2,  A.  being  in  a  fliip  on  the  fea,  B.  who  was  in  it,  and  was  reputed  Lat.  252, 
an  agent  andfadlor^  borrows  100/.  of  A,  upon  bottomage  (that  is  JZ^  ^  1^ 
when  the  money  is  paid  on  the  keel  of  the  fliip,  and  the  fhip  obliged  14, 
to  the  payment  of  it,  and  if'  it  be  not  paid  at  the  time,  &c.  that  he 
that  lends  the  money  fliall  have  the  fhip)  and  it  was  allowed  to  be 
a  good  and  neceflary  cuftom  by  all ;  and  it  was  agreed,  that  if  the 
mafter,  faftor,  purfcr,  or  he  that  is  reputed  owner  of  the  fhip,  bor- 
rows money  in  fuch  a  manner  for  the  necejfaries  of  a  Jhlp^  that  binds 
the  owner  of  the  fhip,  although  the  money  be  not  fo  employ ed^  and  the 
owner  has  his  remedy  againft  him  that  be  fo  put  in  truft.     And 
it  is  not  a  good  allegation  to  have  a  prohibition,  to  fay  that  the 
property  was  not  in  him  that  took  fuch  bottomage.     Noy.   95. 
Scarborow  v.  Lyrius. 

3.  The  mafler  may  freight  out  the  vefTel,  take  in  goods  and  paf-  f  'J  •30 1 
fengers,  mend  andfurnijh  the  JIAp^  and  to  tliat  end,  if  need  be  in  a  ^  ^. 

ft  range  country  he  may  borrow  money  with  *  advice  of  his  mariners^  fcotandad- 
upon  fome  of  the  tackle,  or  fell  fome  of  the  merchandize.     Alol-  vice  of  his 

loy,  235.  mariners  is 

•''     •^-'  ncceilary 

when  he  hypothecate;  the  veflel  or  furniture.  But  when  the  (hip  is  well  engaged,  (he  is  for  ever 
obliged,  and  the  owners  are  concluded  thereby  till  redemption  ;  though  fiicn  obligation  muft  be 
JQ  foreign  parts,  where  the  calamity  attending  the  fliip  is  univcrf.il  ;  and  tlic  m.ifter  cannot,  in 
every  cafe  of  necefiity,  impawn  the  velTcl  or  furni'.ure.  Treat,  of  Trade  and  Commerce,  106. 
cites  Leg.  Qleron  cap.  i.  12.  Molloy.  201.  AnJ  into  whoie  hands  foeverthc  <hip  may  come,  it 
will  ftill  be  liable ;  and  the  fame  of  goods  ;  per  Pqwel  J.  6  Mod.  1 3.  in  c.>fe  of  Trantor  v.  Shippiiu 

4.  A  mafter, y^r  any  debt  of  his  own^  cannot  impawn  or  hypothe-  jjob.  ii.  in 
Gate  the  fhip,  &c.  Nor  can  he  *fi!l  or  dijpofe  of  the  fame  without  Bridgman*s 
authority  or  licence  from  the  owner.     Ibid,  "S"         ^ 

•'  •He  may 

in  fome  cafes  fell  the  (hip,  as  h  cj-  of  f.iniinfy  ^c.  Jenk.  165.  p!.  16.— •Upon  a  que(tion  referred 
to.  Ld.  Ch.  B.  Hale,  whether  the  maimer  of  a  (hip  cf  a  forei:»a  kingdom  may,  without  the  owners, 
in  cafe  of  hevitabU  tiur^cr  ftdl  the  (hip  and  tackling  ba:tercd  and  torn,  and  no  probalulity  of  faving 
any  part,  as  well  in  rcfpc^i  of  the  tetup^Jl  ai  cf  tbt,  Lirbai'uy  of  the  ifihahiiafi:Sf  •who  took  uway  wbMWcr 
tvas  ay}  upon  tbi  Jhon  ;  and  Ld.  Hale's  opinion  was  in  tijii.  cafe,  the  mafter  could  not  without  the 
cyvmers  fell  the  (hip.    Sid.  453.  Pafch.  22  Car.  2.  Tremeuhere  v.  Tr<^fiUiai). 

5.  Nor  can  the  mafter  on  every  cafe  of  neceffiiy  impawn  the  vef-  But  in  cafe 

fel   or   furniture;  for  if  fhe  be  freighted,  and  he  and  the  owners  ofneceffity, 
.......  .  r        L         \  ^  11  "C  may 

fU'e  to  join  tn  t(^e  laying  in  provijtons  lor  the  voyage,  and  he  wants  pawn  the 

money,  yet  he  cannot  impawn  the  veflel  or  furniture  any  farther  than  ^»p»  tbou^b 

his  own  fhare  in  her.     Ibid*  J!,'  '*''!^- 

Comb.  135. 
Trin.  i  &  2  W.  &  M.  B-  R.  in  cafe  of  Corfet  v.  Hufley^ 

&•  If  the  veflel  happens  to  be  wreckt  or  caft  away^  and  the  ma^  ^^^  ^y  ^^^ 
*  rwri  by. their  great  pains  and  care  recover  Jome  of  the  ruins  aqd  mMinm  m 
lading,  the  majlerxn  that  cafe  may  pledge  the  lame,  and  diflribute  the  w.iyco^/.-/. 
^r^^/yff?  thereof  amongft  his  diftrefled  niariners,  in  order  to  the  car-  f^i^^Zl^^^ 

rying  theirVe- 
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Traxti  \%  lying  ^cm  to  their  own  country.  Bui  if  there  be  any  eofijidtra* 
funk  and  bU  part  of  the  lading  preferved,  he  ought  not  to  difmiis  the  mariners 
Ih^v^irel  •    ^  ^^^^^^  ^^^  *^  freighters.    Ibid.  236. 

and  the  mailer  by  difmifling  the  marinersi  without  advice  from  the  heighten,  may  be  liable  M 
damages.    Treat,  of  Trade>  &g.  107.  cites  I«g.  Oleron.  cap.  $• 

1  Treat,  of  y.  If  a  vcffel  be  freighted  at  the  itierchant's  own  charge,  and  pat 
Trade,  &c  ^^  q^  ^j  q^^  enters  into  a  harbour,  and  is  there  wind-bound^  and 
Molioy  the  mafter  delayed  in  his  voyage,  till  he  wants  neceflaries,  he  is  not 
>o3«  only  to  write  home,  but  may  pawn  the  (hip  or  lading  at  his  plea- 

fure,  rather  than  lofe  the  whole  voyage ;  and  if  be  cannot  pawn  tbt 
ladingy  he  may  fell  fo  much  as  is  neceflary.  Ibid. 

8.  A  Jbip  was  talten  by  an  enemy^  and,  there  being  no  hopes  rfre^ 
takings  was  ranfomed  by  the  majler  \  and  the  queilion  was,  whether 
this  was  good  or  not,  to  charge  the  owners,  &;c.  ?  The  court 
faid,  it  feemed  reafoiiable,  that  the  mafter  compounding  for  goods 
under  thefe  circumftances,  (hould  be  fatisfied  by  the  owners^  &c. 
and  it  v^fo  in  the  cafe  of  pirates^  a  fortiori,  in  cafe  of  lawful  ene- 
mies. But  the  merits  of  the  caufe  not  being' before  them,  this  point 
was  not  adjudged.  6  Mod.  13,  Mich.  2  Anna?,  B.  IL  Trantor  v, 
Watfon. 
And  where  9-  The  hypothecation  of  the  fliip  by  the  mafter  does  not  render 
the  libej  in    the  owners  perfonally  liable*    i  Salk.  35.  Triii.  2  Annse,  B«  R.  John- 

(he.dmi-      foil  V.  Shippln. 

j^ltf  was  a*  *^* 

gainfl  the  (hip  and  the  party,  the  court  faid  they  would  fend  a  prohibition  as  to  the  ptrty,  mi^h 

tjuatemisit  is  neccffary  to  make  him  pnrty  cowards  condemnation  of  the  (hip.    And  foil  was 

done.    6  Mod.  79.  S.  C.  by  name  of  Johiifon  v.  Shepney. 

r  '^  s  I  1'      10-  If  fnoney  be  laid  out  in  repairing  ajhip  in  the  river  Thames^ 

^        ..  or  in  fitting  new  rigging  or  apparel  of  her;  this  is  no  charge  on 

be" done  L  the  (hip,  but  refort  muft  be  for  paythent  to  the  owner;  and  in  cafe 

Je.i^nvhcreT70  of  a  fuit  in  the  admiralty  to  condemn  the  (hip  for  non-paymcntj  a 

trcity  canU  prohibition  will  be  granted.     And  it  was  fo  decreed  by  the  Mafter 

Ztr^  of  die  Rolls,  and  feemed  admitted  by  the  counfcl  on  both  fides.  % 

and  the '  Wms's  Rep,  367.  Trin.  1726.  Watkiafon  v.  Bernardifton. 

mailer  im-  -  «.       j  • 

ploys  any  perfon  to  do  work  on  the  (hip,  or  to  new  rig  or  repair  her,  this,  for  Mccgity  ami  *if«r.\-, 
Tiott  cf  trade,  is  a  lien  on  the  (hip,  and  in  fuch  pafe  the  mafter  by  the  maritime  law  is  allowed  to  hy- 
pothecate the  (hip.   Ibid. 


1^1  ■■  >■ 


JUentttate  jUomini0. 

(A)    Lies.    In  what  Cafes,  How  and  when. 

J.  37  E.  3.  2.  pN  A  G  T  S  that  !/•  the  landsy  goods  or  chatties  tf 

^  any  perfon  outlawed  for  want  of  a  good  deckratm 
•tf  his  firnam  Jhall  happen  44  hefeifed  by  any  of  tif  king's  officers^  be 
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nuvf  have  a  writ  £^identitate  nominis  to  Mcharge  them,  as  hath  ban 
ufed  in  fanes  pajt :  and  infufb  cafe^  tbg  officer  JbaU  takefecurity  with'* 
out  fie  dftbe  party  to  anfwer  to  the  king  the  value  of  the  thing  fofe'tfed^ 
if  he  cannot  lUfcharge  them.  And,  if  the  officer  he  attainted  of  doing 
atherwijje^  he  Jhatt  pay  double  damages  to  the  party  grieved^  and  be  a^o 
grievoufly  punijbed  to  the  kin^* 

2.  An  exigent  iffued  agatnjl  J.  N^  upon  an  indiSlment  of  fehny^ 
^sAone  7-  ^^  ^^^^  andfaid  that  he  was  of  the  fame  nanuy  and  prayed 
an  addition  to  be  put  in  the  writ ;  &  non  allocatur  s  ^or  the  pro* 
cefe  is  upon  an  indiSfment  which  cannot  be  changed  xvithout  the  JU" 
rorsy  and  if  he  be  grieved,  he  (hall  haye  id^ntitate  nominis*  Br« 
Idempt.  Nom.  pi.  2.  cites  9  H.  4.  3. 

3.  9  H.  6.  4*  enafls  that  a  writ  of  identitate  nominis  /hall^hg 
maintainable  by  executors  af  well  qs  by  the  tejlator  himfelf  if  if 
were  living* 

4.  The  writ  de  identitate  ipminis  lies,  where  a  man  is  fued  in  a 
perfonal  aSlion^  and  upon  the  capias  or  exigent  awarded  another  man 
who  beareth  the  fame  name  is  arrefled  by  force  of  the  writ,  then  he 
who  is  fo  arreited  (hall  fue  forth  this  writ  of  identitate  nominis; 
^d  this  writ  (hall  be  direSled  fometimes  to  the  efcheator^  if  be  or 
bis  goods  be  arrefted  by  him,  or  unto  the  Jheriff^  if  he  be  vexed 
or  niolefted  by  him,    F.  N.  B.  267.  (E). 

'5.  And  fo  xi'dL  maq  be  diftrained  by  procefs  out  of  the  exchequer        * 
to  account^  &c.  for  another  perfon  who  hath  the  fame  name  which 
he  hath,  then  he  (hall  fue  that  writ  to  the  barons  of  the  exchequer 
and  to  the  treafurer.     F.  N.  B.  268.  (A). 

6.  Note,  that  it  was  agreed  by  the  cpurt,  that  a  man  (hall  nevev 
)iave  an  identitate  nominis  where  there  are  two  of  the  (ame  name 
ofbaptifnty  but  it  always  lies  offurnames^  P.  5.  b.  pi.  4.  Mich.  2§ 
p.  8.  Anon. 

7.  A  bill  was  exhibited  againfl  R.  H.  fupervifor  of  the  laft  will 
of  T.  C.  and  one  R,  H.  was  ferved  with  procefsy  who  was  no  fu* 
pervifor  of  the  faid  C/s  will,  and  alleged  that  the  faid  R.  H.  who 
yvas  the  fupervifor,  was  dead ;  the  court  ordered  the  defendant  to 

put  in  his  allegation  upon  oath  by  way  of  anfwer,  and  then  de(ire  -  ^ 

judgment,  whether  he  (hall  be  compelled  to  anfwer  the  faid  bill  or  L  33^  J 
Dot ;  and  therein  pray  his  cofts  for  his  wrongful  veji^atipn,  which 
fliall  be  thereupon  allowed  to  him,     Gary's  Rep.  87.  cites  19  Eli^. 
Harrifon  v.  Haule. 

8.  Execution  ilTued  out^ir  damages  recovered  againft  the  ballifF  Cro.T.613. 
of  A.  the  name  of  J.  S.  of  D.  and  there  was  J.  S.  the  father  and  ^'  ^-V 'h« 
J.  S.  the  fon,  and  the  father  being  dead  the  fon  fued  this  writ,  and  Stubbs  v. 
prayed  to  have  a  fuperfedeasy  and  Warburton  J.  demanded  of  Cook,  and] 
^rownlow  if  he  had  any  precedent  to  award  a  fuperfedeas  in  fuch  "'^J'^^i^ 
cafe,  who  anfwered  no  i  wherefore  he  and  Hutton  J.  being  only  the Vuit 
prefent,  (aid  they  would  advife.  Winch.  6.  Pafch.  19  Jac.  Earl  of  was  againft 
Nordiumberland  v.  Earl  of  Devon.  J;^*  ^^ 

elueryand 
execution  being  fued  the  (heriif  had  endeavoured  to  levy  the  damages,  &c.  npon  the  g«ads 
of  J.  S.  the  younger,  he  fued  this  writ  to  be  difcharged,  and   the  writ  was   alhwtdy  tboucb 
i^Ur  Mcrdltii  jutlgment,  linA  execution  a'Ufarded,     ■  Hutt.  45.  S.  C.  by  name  of  WiLSON  V. 

Stvbbs,  and  tliat  upon  the  directing  the  writ  of  identitate  nominis  a  fuperfedeas' w;is  a- 
warded.  But  afterwards  '^  proceeding  upon  the  identitate  nominist  ^he  queftion  was,  if  the 
(m^rfedcas  liei  thereupon^  it  being  only  ^  furmife  and  matter  in  fa^,  and  Ues  mure  pro- 

r«T:y, 
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perly^  and  mftre  frequently,  /tt  preventing  an  arr'Ji  vp'm  outlawry^  and  after  the  party  is  taktM 
mp<m  the  outkntfry^  and  is  a  thing  not  frequent  in  ufe,  and  is  in  naturt  of  an  aud.  juer.  and  the 
ptny  Jhali  find  furcty  to  pay  the  debt  if  found  that  be  be  not  another  per/on;  and  the  court  in- 
clined ftrongly,  that  it  is  no  fuperCetlets,  but  much  in  the  difcretion  of  the  court*  cites  Lib. 
IntraC.  and  5  E  4.  36.  51  and  53.-^— Hob.  330.  S.  C  and  though  precedents  (there  cited) 
were  produced,  yet  the  court  was  of  opinion  that  the  writ  in  the  principal  cafe,  and  the  fu« 
perfedeas  thereupon,  was  not  warranted,  but  that  the  defendant  J.  S.  the  younger  might  havf 
a^ion  of  falft  mprifvtnunt  \  becaufe  the  defendant  being  nanndJ*S.iu\tboyt  addition,  (hal!  never 
lie  accounted  the  younger,  but  always  the  elder  of  the  two  of  that  narae  ;  but  to  avoid  du- 
plicity of  fuits  it  was  ordered  that  the  plaintiff  in  the  former  a^ion  Ihonld  appear  to  the 
fci.  fa.  in  the  identitate  nominis,  and  plead,  and  go  to  triai,  and  if  the  defendant  in  the  former  ac* 
tioa  was  found  to  be  the  fame  perfon,  then  the  money  remaining  with  the  (herififto  be  delivered  to 
the  now  defendant,  or  if  othcrwifc,  then  lo  the  now  plaintitf.  Hob.  330.  Wilfon  v.  Stubbs, 
The  court  took  3  great  different  between  the  cafes  oloutLi/wty  and  the  principal  cafe,  wiiicli 
was  upon  a  writ  o^fecond  deliverance  being  only  at  the  phintiff* i  fuit  and  not  at  tbt  king^s  as  in  every  out- 
lawry the  king  is  intcrefled  and  of  %vhich  principal  cafe  no  precedent  was  or  could  be  Ihewed* 
Ibid.  331.  S.  C.  and  cites  L.  5  £.  4.  84. 

(B)  Necejfary.     Or  where  he  may  be  relieved  by 

Plea. 

Br.Addi-     I-  TT  was  in  a  manner  agreed,  that  where  trefpafs  is  brought 
cioo,pl.  21.         ^  againft  y.  S.  and  another  of  the  fame  name  comes  before  out" 
cites S.  C,      lawry^  and  procefs  determined^  ready  to  anfwer^  ansi  the  plainti (Flays 
that  he  is  not  the  fame  perfon ;  there  prccefs  Jhall  go  againjl  the  A- 
fendant  with  addition^  for  fefeguard  ot  him  who  appears  ;  but  if  he 
comes  after  outlawry^  or  procefs  determined,  there  is  no  other  re- 
medy but  an  identitate  nominis.     Br.  Idempt.  Nom.  pi.  3.  cites  14 
H.  4.  27. 

•  2.  Note,  that  where  there  are  three  of  the  name  off.  S,  yeoman  in 
D,  capias  iflues  againft  one,  and  the  Jher iff" ar re/is  another  of  them^ 
he  has  no  remedy  but  by  writ  of  identitate  ncminis,  Br.  Idempt* 
Nom.  pi.  6.  cites  long  5  E.  4.  51. 

3.  In  writ  of  detinue  again/i  f.  Cfon  and  heir  of  y.  C  one  J» 
C.  is  outlawed^  who  in  truth  is  the  fon  of  JV,  C  and  is  taken  by  ca- 
pi^  utlag.  he  jhall  fay  by  plea  upon  the  capias^  that  he  is  the  fan  oflVm 
G  and  not  the  fon  off,  C.  and  ihall  not  be  put  to  his  identitate^  no- 
minis  ;    per   Littleton  Arg.  and  Danby  conceflit.      Br.  Idempt« 
Nom.  pi.  9.  cites  10  E.  4.  12, 
^c  in  pr«-         4*  I^   ^^^^   ^^^   defendant  pleaded  outlawry  in  the  plaintiff  ly 
cipe  quod      mme  ofj.  S^  of  S.  gentleman^  the  plaintifffaid  that  there  is  a  j.  5. 
Th-'?*'*i  R     ^f^*  '^^  elder^  and  J,  S.  of  S.  the  younger  in  the  fame  county,  atid 
pit«  Ti  E*    '^'  ^^^^^  ^^^  outlawed^  and  he  is  the  younger^  and  demanded  judg- 
^  54.  ment.  if  he  Ihall  not  be  anfwered,  and  it  was  held  no  plea  con- 

trary to  this  matter  of  record,  and  he  was  put  to  his  identitate  nomi- 
nis, becaufe  the  piea  was  but  dilatory^  otherwife  it  fliould  have  been 
if  he  had  pleaded  it  in  bar\  nptc  th?  diverfity.  Br.  Idempt.  Nom, 
pi..  7,  cites  21  E.  4.  i^. 


I 


(C)  Where 
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(C)    Where   Plaintiff  may  fiew  the  Diverfity  of 

Names. 

1.  TTJTHERE  exigent  iflues  againft  J.  W.  and  another  of  the 
^^    fame  name  appears,  the  plaintiff  may  Jhew  the  diverfity  of 
nameSi  andjhall  have  an  exigent  de  novo.     Br.  Idempt.  Norn*  pi.  4* 
cites  21  E.  3.  35. 

(D)  Proceedings  and  Pleadings, 

I.  T\EBT  again/}  J,  H,  of  C.  and  one  came  of  the  nanu^  and 
-^^  prayed  that  the  plaintiff  count  againft  him^  and  the  attorney 
faid  that  he  who  appeared  was  another  of  the  fame  nams^  and  was 
y.  H.  the  eldery  and  he  who  was  impleaded  by  this  writ  was  f,  H* 
the  younger^  and  he  who  appeared  faid  that  he  was  the  younger^  to 
which  the  attorney  faid  that  he  who  was  impleaded  was  %  H.  of 
South  G  and  he  who  appeared  was  f,  H,  of  North  C,  and  because 
(South)  was  not  in  the  writ  therefore  it  was  awarded  that  the  plain- 
tifFfhouId  take  nothing  by  his  writ  Br.  Idempt.  Nom.  pi.  10.  cites 

39E.  3-5- 

2.  Debt  by  J.  S.  the  defendant  pleaded  outlawry  againft  him^ 

judgment  if  he  (hall  be  anlwered;  Kh&  plaintiff  Jhall  not  fay  that 
he  is  another  terfon  of  the  fame  nanuy  butJhaU  be  put  to  tdentitate 
pominis  3  but  he  may  fay  that  he  who  is  outlawed  is  J.  S.  of  S. 
as  appear^  in  the  record,  and  the  plaintiff  is  J.  S.  of  D.  and  was 
Aere  dwelling  at  the  time  of  the  fuit  taken,  in  which  the  out- 
lawry is  had,  and  not  at  S.  at  the  time  of  the  fuit  aforefaid,  nor 
ever  after ;  but  he  (hall  not  fay  that  there  is  no  fuch  vill  as  S. 
but  is  put  to  his  writ  of  error.     Br.  Idempt.  Nom.  pi.  5.  cites  21 

H.7I3-  ^       ^ 

3.  One  bv  the  name  of  J.  S.  of  Dale  was  bound  in  a  recogni' 

xance  in  C.  B,  and  comes  another  by  procefs  bearing  the  fame  name, 
and  (ays  that  he  was  refiant  at  Sale,  and  never  at  Dale  abfque  hoc, 
that  he  was  party  to  the  recognizance ;  the  court  held  clearly  that 
he  might  choofe  to  take  his  traverse  abfque  hoc,  that  he  was  the 
fame  perfon  that  was  bound,  or  abfque  hoc,  that  he  was  party, 
&c.    Kelw.  89.  pi.  10.  H.  22.  H.  7. 

4.  Memorandum,  That  the  ancient  precedents  in  H.  4.  time 
are,  that  a  man  (hall  not  hzvt^fci,  fa^  on  a  writ  of  identitate 
nominis,  but  the  opinion  of  all  thejuftices  at  this  day  is,  that  he 
ought  to  have  fci.  bu  againft  the  party,  inc.  Kelw.  89.  pi.  11^ 
H.  ^^  H.  7. 


(A)  Jeto. 


Xz^j 


(A)  3eto* 

1.  5X  H.  3.  OALLED  the  fbtutc  of  the  pillory,  dire^s 
^/7^  6.yi  I.  ^^  among  other  things,  that  the  jary  therein  men- 
tioned y^ji?//  inquire  if  any  buy  fiejh  of  Jews  and  then  Jellit  ts  Chrif^ 
iians. 

2.  9  E,  I.  A  Jew  had  his  trial  per  medietatem  lingua^  viz.  Juds* 
orum,  and  they  werejivorn  on  die  five  books  of  Mofes  held  in 
their  arms  (braches)  and  by  the  name  of  the  God  of  Ifrael  who  it 
fmrcifuL     D.  144*  pi*  59,  Marg.  cites  9  E.  i* 

3.  13  £•  i.Jiat.'2'  cap.  I.  Called  the  JIatute  of  merchants  isdi^ 
re^ed  to  extend  to  ail  except  Jews. 

[  3  34  }  ^'^  ^  J^^  ^^  '"  England ^Krr*<^  landy  and  married  a  Jetv^; 
s.  p.  Co.  *^  "  converted  to  chriftianity,  hut  Jhe  it  not  converted ;  (he  Ihall 
litt-'si.  b.  not  have  dower.  Jenk.  3.  Marg.  cites  it  as  in  the  time  of  £.  i.  & 
32.  and       Parliara.  Roll.  Roe.  i. 

£iys»  the 

Teafon  given  in  the  record  is  this,  qQia  vero  contra  juflitiam  eft,  quod  ipfa  dotem  petal  vd  ha^ 
beat  de  teaemeoto  quod  fcut  viii  fui  ex  quo  in  converfione  ioa  nuluit  cum  eo  adbaerere  tc  cum  co 
convert!. 

•  This  iia-  5.  Jews  arc  excepted  in  ihcjiatute  of  *  jl^on  Bumel^  from  having 
E!V"i!but  any  benefit  J  per  Button  J.    Winch.  84, 

lays  nothing  of  Jews.    But  (ee  fup.  pi.  3. 

s  Show.  6.  The  marrying  a  JeWy  either  by  a  chriftian  man,  or  a  chrit 

367.  Arg.    ^^^  woman  was  anciently  reckoned  felony ^  and  the  party  ofiending 

to  be  burnt  alive.  3  Inft.  89«— —  and  cites  Fleta^lib.  i.  c^.  35. 

(hat  fuch  as  contra^  with  Jews  or  Jeweiles  in  terra  vivi  confodi-* 

anturj  iz^c.  Ibid. 

7.  A  plaintifF  had  leave  given  by  the  court  to  alter  the  vifiie 
from  London  to  Middlefex,  becaufe  all  the  fittings  in  London  were 
on  a  Saturday^  and  his  witnefs  was  a  Jew  and  would  not  appear  that 
day.    2  Mod.  27 1.  Mich.  29  Car.  2.  C*  B.  in  cafe  of  Barker  v. 
\Varren. 

8.  A  Jew  brought  an  aHion  and  the  defendant  pleaded  that  the 
plaintiff  is  a  Jew^^  and  that  all  Jews  are  perpetual  enemies  regis  ^ 
religionisy  judgment  fx  aSio.  But  per  Cur.  a  Jew  may  recover  as 
well  as  a  villein  and  the  plea  is  but  in  difability  fo  long  as  me 
king  fhall  prohibit  them  to  trade,  and  judgment  for  the  plaintiff. 
L.  P.  R.  4«  cites  Mich.  36  Car.  2.  1^.  R. 

9.  A  Jew  was  ordered  to  /wear  his  anfwer  upon  die  Pentateuch^ 
and  that  the  plaintiff's  clerk  fhoyld  be  prefent  to  fee  him  fworo. 
Mich.  1684.  Vern.  R.  2^3.  Anon. 

10.  The  Jews  are  here  by  an  implied  licence^  but  on  a  procla- 
mation of  banifhment  it  is  like  a  determination  of  letters  tdfafe 
conduct  to  an  alien  enemy,  that  was  here  by  virtue  of  fuch  letters 
before,  &c.  Arg.  2  Show.  371.  in  cafe  of  the  Eafl  Lidia  Company 
y.  Sa^ds. 

XX*  X  Aau 
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11.  1  Arm.JiaU  I.  cap.  30.  Ifanj  Jewtjb  parent^  In  order  to  the 
coft^lSng  bis  proteftant  child  to  change  his  religion^  fttall  refufe  tJ^pl^ 
Invfuch  child  a  fitting  maintmanci^fuitahle  to  the  ability  offuch  pa^ 
rtnt^  and  the  age  and  education  offuch  child ;  upon  complaint <^  it  fhall 
he  lawful  for  the  Lord  Chancellor  to  make  fuch  order  for  the  mainte^' 
nance  offuch  protejiant  childy  as  he  fhall  think  fit. 

12.  A  Jetv's  daughter  turned  protejiant  \  the  y^w  died  leaving  fe- 
veral  legacies  in  charities  and  his  perfonal  ejlate  to  his  executor  hut 
nothing  to  his  daughter ;  (he  petitioned  the  Lord  C.  Parker  for  a 
imintenance  upon  the  ftatute  of  Q.  Ajine ;  it  was  objected  that  (he 
was  45  years  oldj  and  fo  the  care  of  her  education  over.  2dly,  That 
(he  is  marriedi  and  not  now  to  be  called  a  child,  but  to  be  provided 
for  by  her  hufband.  3dly,  That  the  parent  if  deadj  and  fo  cannot  be 
(aid  to  have  refufed,  and  therefore  the  power  given  by  the  aft  at  an 
end.  But  Ld.  C.  Parker  faid,  that  he  inclined  ftrongly  to  think  this 
cafe  to  be  within  the  2lA  for  feveral  reafons  there  mentioned  by  him, 
and  that  poflibly  the  charities  given  by  the  will  may  be  under  fome 
fecret  trujlfor  the  child  iffhefhould  turn  ^ew^  and  therefore  direfted 
that  the  mafter  inquire  into  it.  Wms's  Rep.  524.  Hill.  1718. 
Vincent  v.  Farnandez. 

13.  10  Geo.  I.  c,  4.  Whene%ier  any  ]tvr  fhall  prefeni  himfelf  to 
take  the  oath  of  abjuration^  in  purfuance  of  this  afl  the  words  (upon 
the  true  faith  of  a  Chriftianj  fhall  be  omitted  out  of  the  faid  oathy  in 
adminijlering  it  tofuch  perfons ;  and  the  taking  the  faid  oath  by  per^ 
fons  prof  effing  the  jevuifh  religion^  without  the  faid  wordy  in  like  manner 
as  yews  are  admitted  to  give  evidence  in  courts  of  jufOciy  Jball  be  deem* 
id  afufficiint  taking  rfthe  abjuration-oath. 


Smparlance.  [  33s  ] 


(A)  *  Imparlance.     And  what  fhall  be  faid  to  be  *ff^o{ 
'  fuch,  and  in  what  Cafcs^  and  at  what  'Time  it  may  unce  *!/ " 

'^'^  ^  error  ;  fecuS 

if  not  pray- 

X.  'TpHE  defendant  may  imparl  if  the  p&/«^/^j;«^«i  A/1  rf^f&n?-  *^^'^V|?*'- 
^    tion ;  otherwife  if  he  acccepts  of  cofts,  for  by  fuch  amend-  ]^\  jic! ' 
ment  it  (hall  be  accounted  as  a  new  declaration,  but  it  the  defen-  2.  B.  R. 
dam  accepts  of  cojls  for  fuch  amendment,  it  i$  intended  that  he  is  STn^*'  ^' 
iatisfied  for  what  he  is  prejudiced  by  the  amendment,  and  therefore  ^BurlftU 
it  is  reafon  he  ibould  plead  to  the  declaration  fo  amended  and  not  plMntiff 
imparl.     2  L.  P.  R.  34,  35.  cites  Mich.  22  Car.  B.  R.  gives  the  di. 

im^arlsm.t  ^bcti  bt  need  not,  tYiis  is  not  ciTonoous^  or  any  ways  prv-jadlcial  to  the  defendant.  C.  Hift* 
•f  C.  B.  128. 

2.  If 


23S 


llut  in  B. 
k.  when 
the  defend- 
ant comes 
in  by  Llitat, 
he  knows 
not  till 
afcer  his  im- 
parlance, 
what  the 
plaintiff 


2-  If  the  plaintiff  declares^  but  proceeds  no  farther  for  3  temt^ 
defendant  may  imparl.     2  L.  P.  R.  35.  cites  Hill.  23  Car* 

3.  If  the  caufe  have  proceeded  to  ijjue  and  defendant  amend:  hit 
pleay  he  fhall  pay  the  plaintiff  cofts ;  but  the  court  will  not  grant  an 
imparlance  J  per  RolL  Ch.  J.  1655.  For  after  ijjuejoinedy  and  warn-- 
in^  given  for  a  trial  upon  that  ijJiiCy  it  is  too  late  to  imparl.    2  Lr 

p.  R.  35- 

4.  The  court  would  not  grant  the  defendant  an  imparlance, 
though  lie  wsisfued  upon  a  bond  of  28  years  oldy  and  could  not  fee 
the  bond ;  but  bid  him  pray  oyer  of  it,  and  plead ;  for  the  antiquitj 
of  the  bond  is  no  caufc  of  imparlance.  2.  L.  P.  R.  35,  36.  PafclL 
1656.  Johnfon's  cafe. 

5.  Where  the  plaintiff  fues  out  z  fpectal  original^  the  defendant 
(hall  not  imparl,  but  muft  plead  as  foon  as  the  rules  are  out »  be- 
caufe,  where  the  writ  is  general^  the  caufe  of  aEiion  appear:  in  the 
declaration,^  which  the  law  allows  the  defendant  convenient  time 
to  confider  of,  and  advife  upon  *,  but  when  the  defendant  is  taken 
upon  a  fpecial  capiaS;,  there  the  declaration  is  mentioned  in  the  writ 
ir(elf ;  and  the  defendant  fees  what  the  caufe  of  action  is>  and  may 
take  a  copy  of  it,  and  prepare  his  anfwer  ready  againft  the  term  by 

,   ,  the  times  that  the  rules  are  out.     2  L.  P.  R.  36. 

declares  **' 

for ;  and  as  he  had  no  fight  of  the  bill  before-hand,  he  had  time  allowed  him  to  plejtd  any  |deaia 

aibatement>  whiQh  is  called  fpecial  imparlance.    G.  Hifl.  of  C.  147. 

•  It  is,  6*  *  Imparlance  is  only  to  enable  the  party  the  better  to  inform 
-when  one  himfelf  of  the  caufe  or  adion,  in  order  to  his  oefence*  2  Show.  3io« 
js  to  anfwer  -p^in.  35  Car.  2.  B.  R.  Anon. 

10  the  ac-  •'-' 

tion  of  another,  he  defireth  fome  time  to  advife  what  he  Ihall  anfwer  3  and  it  is  nothing  bat  a 
continuance  of  the  caufe,  until  another  day,  2  L.  P.  R.  34.  G.  Hift.  of  C  B.  3^.  fays,  that 

this  libertas  interloquendi  feems  to  arife  from  a  notion  of  religion,  mentioned  in  5  St.  Matt.  !> 
^grec  with  thine  advtrjary  fuickly  whi/ji  thou  art  in  the  way  ivitb  him, 

7.  A  fecond  imparlance  was  moved  for  in  a  quo  warranto^  and 
f^d  to  have  been  granted,  in  the  cafe  of  the  City  of  London, 
but  the  court  denied  it ;  for  Aftry  laid,  that  by  the  courfe  of  the 
court,  they  were  to  have  but  the  common  imparlance.  And  the 
court  faid,  that  being  ex  gratia^  they  may  grant  or  deny  it  as  they 
pleafe.     Comb.  12.  Hill,  i  &  2  Jac.  2.  Anon. 

8.  One  pleaded  a  foreign  plea  after  imparlance,  which  could  not 
be ;  but  it  was  objected,  not  to  be  after  imparlance,  becau^  there 
was  no  entry  of  defendit  vim  ^  injur iam ;  but  per  Cur.  that  is  not 
neccffary  to  an  imparlance.  12  Mod.  307.  Mich.  11  W.  3.  Lenox 
V.  Boddingtoru 

9.  Imparlances  are  allowed  in  general  aSi'^ons  of  trefpafs^  but  not 
in  a  fpecial  claufmnfregit,  3  SalL  186.  Hill.  9  WiU.  3.  Ellis  v. 
Thomas. 

•  Show.  10.  No  imparlance  is  allowed  in  an  homine  replegiandoy  or  in 
«44.  Ar§:.  ajifcj  unlefs  upon  good  caufe  {hewn.  Becaufe  it  is  feftinum  re- 
contrain      medium.  3Salk.  186.  Anon. 

cale  of  ** 

Turbct  T.  Dalfigncc. 
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(B)  Imparlances^ 
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(B)  Imparlancje,     The  feveral  Sart^,   and    how 

granted. 

I.    A  FT £R  the  declaradon,  and  before  the  defendant  can  be  •  Sptaal, 
*r  compelled  to  plead,  many  times  there  is  .an  imparlance;  as  where 
V^hich  is  a  longer  and  further  day  given  by  the  court,  and  ufually  J|jJ^?|a^ 
till  the  firjl  day  rfthe  next  term  upon  a  petition  made  by  the  tenant  i$  inf«rted» 
or  defendant,  whereby  he  craveth  refpite.    And  this  feemeth  to  be  ♦  (1"^^'  ««^ 
fpecial  or  f  gemral.  Reg.  Plac.  54,  55.  $• '/tT 

adftrtf£3wnem  mrUr  fiam  ad  hr^ve  Ht  narrationtm,')  Reg.  Plac.  55.  \  Gaural,  is  confd- 

quently,  wbere|that  or  the  like  dame  is  not  conUin^.  Res*  Piac  55.  ■  .i  But  is  only  by  cho 
^of^  petit  Uctntiam  inter h^uemdi^    G.  HUL  ofC.  B.  147.  Wher^  the  imparlauce  is  general^ 

hothpartUs  ought  ahuayt  to  attend  tlw  court,  and  are  demandable  at  the  pleafure  of  the  court.  It  is 
otbenffije  vtbtre  the  imparlance  ]sto  a  certain  day  \  for  in  this  cafe,  the  parties  are  not  demandablo 
till  the  day.    Jenk.  8x.  pi.  c8.  »G.  Hift.  of  C.  B.  147.  divides  impariaoce  in  the  like 

nunncr  into  itmral  andheciJi  aiid  afterwanii  io  p:^.  lye.  he  likewife  mentions  a  gtneral-ffHsial 
imparlance.    See  (C)  pi.  11. 

2.  Special  imparlance  (houM  not  be  aBowed  without  the  *  leave  o.  Hift.  o£ 
•fthe  court  and  confent  of  the  parties.  12  Mod.  102.  Mich.  8  W.  3.  C.  B.^  148. 
m  cafe  Duncomb  v.  Church,  T^ilt^ 

coon  is  to  judge  whether  it  be  neceflary  Co  plead  fuch  a  plea  as  requires  longer  ttn\e  to  confider  of 
than  ordinary ;  and  ihruld  it  be  otlierwife  the  defendant  might,  upon  fuch  pretenceSp  delay  tbv 
plainciir  without  canfe.  L.  P.  R.  37.  cites  HiU.  %%  Car.  i.  B.  R« 

J*  One  came  to  the  prothonotaiy  for  an  imparlance  generally, 
haying  got  it  ente.red  itiMS^  falvis  Jihi  omnibus  exceptionibus  CT 
advantagiis  t^m  ad  jurifdi^ionem  Cur*  quaniy  ^r,  and  after  would 
plead  to  the  Jurifdidion  of  the  Court.  And  per  Powell  J.  there  are 
two  ilbrt^  of  imparlances,  the  one  general^  after  which  one  cannot 
plead  in  abatement  at  all  -,  the  othtr/pecial  with  zfalvisjibi  omnibus  ex^ 
ceptionibus  tarn  ad  breve  quam  ad  narr.  after  which  one  may  plead 
in  abatement  of  the  writ  and  count;  and  this  for^  of  fpecial  impar- 
lance may  be  granted  by  the  prothonotary.  There  is  another  Ibrt 
of  an  imp^lance  more  fpecial  with  difatvisjibi  omnibus  exceptionibzu 
^  advantagiis  quibufcunqucj  which  caopot  oe  granted  without  leave 
of  the  courif  and  is  difcretionary }  and  after  which,  one  may  plead 
to  the  jurifdi£lion  of  the  court.  And  refpond,  ou/ler  was  award* 
^  and  it  was  ordered  to  be  entered,  for  reafon  on  the  roll  fpeci« 
^)  that  it  was  obtained  without  le^ve  of  court.  12  Mod.  529. 
dn.  13  W.  3.  Anon,  in  C*  B. 
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(C)  ^Aait  may  be  pleaded  after  Imparlance.         [  337 1 

SeeForeiga 

I.  7-V  writ  hxQyxAtagainfi  J.  N.rfF.  in  S.  ht  Jhall  notfiy  after  W^   (C) 

imparlance^  that  he  was  jof  F.  extra  S.  and  not  of  F»  in  5.  in 
ptpPer  perfon,  nor  by  attorney ;  for  it  is  contrary  to  the  record.  Br. 
^rief,  pU  415.  cites  32  H.  6.  28,  29. 

2.  In  dept  again/l  J.  N.  executor  of  f«ch  a  oiic>  and  he  imparles,  gr,  gftop- 
iit  Jhall  •  not  fay  after^  that  he  if  aebmnijirator  and  not  executor^  to  the  pel,  pi.  h- 

Vol.  XI V;  D  d  wnV,  ^^^  «•  <^- 
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Forit  wrU^  bst  he  (hall  iay  ne  unques  executor,  ne  onques  adminitod 
pin  m^      as  executor  in  harr.  Br.  BridF,  pi.  36.  cites  35  H.  6.  36. 

sbaMnent  and  fe  not  pleadable  afcor  general  iininrimncey  and  thenetere  gave  judgment  for  tte 
pUadtf'.  91  Lev.  ^90.  Pafdi  a^  Car.  a  B.  R.  GranweU  v.  Sibley  And  {aysy  tbac  the  like 

jwlpBent  was  at  the  iame  tiiae  between  Ho  wly  r.  Sibly. 

^i^  gIT  7^  ^^  imparlance  /i^  2/  ir  nai  heir.     Br.  ibid 
Br.  Eftop-       4.  jfji^  iff  preclpi  brought  by  one  as  beir^  the  taumt  after  imfar^ 
S^aI^  /tifff^^^zi?  A«/  OMidgt  bajiardy  to  the  writi  contrary  in  ^tfr.    Br. 
*"*^  ibid. 

8r. Yaii-  5«  Dibt.ttpm  Mgatkftj  the  d^gndant  imparled  he  fliaD  not  hafe 
^'^'S^'^'  ^y^  cf  the  obligation^  nor  condition  .at  die  next  day,  bv  reaibn  of 
^'^^  '  the  impariance,  wherefore  the  defendant  by  policy,  alleged  vari- 
ance, fcillcet,  that  the  obligation  was  yeoman^  and  the  writ  makounij 
and  well;  for  the  obligation  remains  always  in  court,  and  therefore 
he  may  plead  variance  after  imparlance,  and  in  another  term; 
contra  of  teflament  this  Aall  be  but  once  Chewo,  and  by  this  meaiis 
the  plaindflF  (hewed  the  obli^tion  again,  and  then  the  defendant 
6lw  it,  and  pleaded  the  conditioa  performed,  which  cannot  be  widi* 
cut  feeing  it,  and  fo  policy  to  fee  it.  Br.  Oyer  de  Records^  pi.  16. 
cites  78  H.  6.  2. 

6.  In  replevin  againft  A  B*  and  C,  who  imparled ;  and  at  die 
dzf  A»  and  B*  frndy  that  there  was  no  fucb  CL  in  rerum  nainra^ 
judgment  of  the  writ;  &  non  allocatur;  for  it  is  erf^er  imfarhnu^ 
contrary  before  imparlance  i  quod  nota.  Br.  Brief,  pi.  404.  cites 
4  H.  7.  17. 

7.  In  praecipe  quod  reddat,  of  the  manor  ofD.  in  D.  the  tenant 
imparled  \  and  after,  at  another  day,  camt  and  pleaded,  that  nofuch 
vVl  as  D.  widiin  the  (ame  county.  And  the  opinion  of  the  court 
was,  that  he  ihall  have  the  plea;  for  it  goes  in  bar,  as  here;  contra, 
if  he  was  named  J.  S.  of  D.  and  imparles,  he  ihall  not  fay  to  die 
writ  after,  that  no  fuch  vill  as  D.  &c.  Br.  Mifiiofiner,  pi.  57* 
cites  13  H.  7.  17. 

8.  If  a  man  be  impleaded  in  debt  upon  an  obligation^  and  die  ie^ 
feniant  imparles^  and  does  not  fray  that  the  condition  ho  enUrei  tf 

recordy  }ret,  in  another  term,  or  at  another  day,  die  defendant  voaj 
plead  this  well;  per  all  the  juftices ;  quod  nota.  Br.  Barve,  pL  5^ 
cites  21  H.  7.  30. 
I  In  treC  g,'  After  a  general  imparlance,  one,  may  plezd  jointeiutncy^  aw- 
l^J^  ^^«»r^,  Over^dale  and  Netbcr-daUy  and  die  like^  whereof  he  is  not 
plaintiff  ia  eflopped  by  his  appearance,  as  is  the  book  of  9  £d.  4.  36.  Batt 
the  prooeft  mfn^mer  and  the  like,  after  a  general  appearance,  and  impariance^ 
!tti?inthc  ^^  ™^  ^  concluded  of,  as  are  the  books;  and  therefore  die  way  in 
count  ^t  caie  is  to  appear  in  diis  manner,  viz.  !J.  S,  qui  implacitaturfer 

Watton,  tn  nomen  J.  />.  comperuit  li  babet  diom^  vel  petit  B^tiam  interlopunJ^ 
MefSi^    ^^^P^'^  vifumjfahisjihi  omnibus  advantagtis^  i^c.  Hkath*s  Max.  aa 

inparles  hejhatt  mt  havt  any  aJvataoge  of  the  varimec  tfttr  by  reafon  of  the  imparUoce.  Br.  Vari- 
ance, pL  37«  cites  3S  £  3.  1, 3..-..Br.  Contmoance,  pi.  19.  cites  S.  C-  »■  So^  in  dAibtcaemr 
wb^^flmued  teftamtmt  OS  be  ought,  the  dtfemiant  made  defence  and  imparled,  hg&aU  mtfjf  m  ^mM 
Sirm  tkd  tUre  is  a  variane*^  fcilket,  that  the  plaintiiF  in  the  tefiamau  is  named  J,  C.  cbaokm  ^tk 
ihtrtbwf  MSjuti»fC.  aa4iacbtwrtfb«is8juiied7.Qcii^i^»c»/^t  iotVoit^imnt^JbJIt^ 
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h  {^teJJtd  ttjhew  the  te/lamnt,  lui  oust  \  fo  of  deed  of  remainder  in  fbrmedon ;  ccmtnry  of  an  oblig** 
tioD }  for  this  ihall  remain  always  in  courts  and  then  ic  is  ai>parem.  Br,  Variance,  pi.  44.  citee. 
1 9  H.  6. 7.  *  Orig.  (mum*) 

After  imparlance  by  attome)r,  to  the  name  of  J.  prior  of  St.  Paer^  he  nor  his  mafter  Ihall  noc 
fay,  after,  that  he  Is  of  A.  Ptter  and  Ptmli  for  this  does  not  ftand  with,  &c.  for  all  is  parcel  of  his 
name;  cuntra  of  Over  D»  and  Nether  D,  for  this  is  additim  arid  no  parcel  of  bit  namt^  and  fo  attorney 
tRXf  pkadthat  after  xuUAfiandi  tMtb,  &c.  but  not  that  wliich  is  contrary.  Br.  Attorney,  pL  il« 
dees  35  H.  6.  5.— —Br.  Mifnomer,  pL  cites  S.  C* 

10.  That  the  demandant  is  an  alien^  may  be  pleaded  in  bar  after 
imparlances  as  well  as  to  the  writ  before  imparlance*    Jenk.  130. 

11.  t  Outtawryj  exeommunkattoHj  jointenancy^  mfnofmer^  or  «wf-  j  5,  p^  g^^ 
tenure  cannot  be  pleaded  after  imparlance,  to  the  perfon  or  the  writ  after  im- 
Jenk.  130.  pi.  64.  cites  13  H.  7.  l8.  £Jw*' 

may  be  pleaded  in  bar,  Br.  Brief,  pi.  36.  cites  35  H.  6.  36>  ■  '  Br.  Eftoppel,  pi.  24^  cites  S« 
C.  —In  debt  U{)oo  an  obligation,  o«//tftvry  may  be  pleaded  in  the  plaintiff  in* ptrfinai afliom 
after  Jmp^irlance  becaufe  ttiis  goes  in  bar ;  for  debt  by  obligation  is  forfeited  Co  th^  kinc  hy  out* 
hwry  in  the  f  obligee,  contrary  of  debt  upon  a  contract  or  trefpafs ;  but  outlawry  in  d\fcd>tlity  of 
thtptrfon  ought  to  be  pleaded  before  imparlance.    Br.  Nonability,  pi.  ^6.  cites  z6  £.  4.  j^,  t 

*  Wi  in  dibt  or  goods  carried  awety ;  for  the  debt  and  goods  belong  to  the  kiiig^  and  not  to  the  plaintiff 
who  foes  *,  it  is  other  wife  in  trej^ft  of  battery,  and  claufofraSo ;  for  uncertain  damages  only  are  to  b# 
recovered,  and  perhaps  they  will  not  be  recovered.    Jenk.  130.  pi.  64.   ■    'f  Orig.  (obligation). 

*  '  After  imparlance,  the  defendant  pleaded  outlavjry,  in  the  plaintiff,  and  it  was  agreed  by 
the  whole  court,  to  be  no  plea*   a  RoiL  R.  .59*  Hill.  16  Jac.  B.  R.  Baron  v.  Hayne* 

12.  A  clerk  of  the  hamper^  who  is  making  his  account  in  the  txche^  in  debt  th% 
^uer  is  fued  there  hy  h,  a  judge;  the  defendant  imparles;  this  im'^   defendant 
parlance  ihall  deprive,  in  this  filit,  the  clerk  of  the  hamper  of  his  ^^l^^^  ^^ 
friiiilege  as  an  officer  in  the  court  of  chancery ;  but  if  he  bad  not  term,/*/- 
imparled  he  ihould  have  had  his  privilege,  becaufe  he  was  attending  his  ^'^  omniUf 
accounti  for  he  ought  to  perfect  his  account.     JenL  131.  pi.  67.      l^^'^^Mg^ 

tiTmbus  omnimodis  tarn  ad  breve  fuam  ad  narrati»um,  and  at  the  day  he  caft  fuperfedeas  of  the  chan* 
eery  of  the  privilege  {  fed  non  allocatur,  by  reafon  of  the  imparlance,  which  affirmed  the  jurifdic- 
tioQ  of  the  court ;  qood  nota  by  award.     Br.  Privilege,  pi.  15.  cites  22  H.  6.  7.  G.  Hift.  C. 

B.  cites  S.  C.  [but  is  mifprinted^  viz.  71  for  7.]  but  fays,  that  the  ti*ue  reafun  of  that  refolucifa 
feems  to  be,  that  by  this  imparlance  he  has  connned  himfelf  to  take  advantage  only  of  the  defeac 
{defedl]  in  the  writ  and  count ;  but  had  he  obtained  from  the  court  a  general-fpecial  imparlance^ 
viz. fahis  Ttmibus  6sf  ommmodis  advantugiii  ^  exceptionilfus,  he  might  then  have  pleaded  his  privilege  | 
for  that  is  not  to  ouft  the  couit  of  their  juriUii^tiun,  but  is  a  privilege  which  each  court  allows 
lo  the  officers  of  the  other  to  be  fued  in  their  own  court  only,  and  the  modem  authorities  are  exprefs^ 
that  privilege  may  be  pleaded  after  a  genaal-fpedal  imparlance*  But  this  privilege  is  retrained  to  •/«>* 
in  tkiir  own  right,  and  not  as  executors,  icu  and  where  an  officer  of  one  court  fues  an  officer  of  mnotbar 
court,  the  defendant  ihall  not  plead  his  privilege,  G.  Hifl.  of  C  B.  1709  I7t.  and  ns  to  the  fir{^ 
of  the  two  laft  points  cites  Hob.  177.  Gag  es's  case,  and  as  to  the  laft  point,  a  Mod*  293.  Ham* 
bleton  T.  Scroggs.*—— 1^  Thislaft  cafe  is  mifprinced,  293.  and  fhould  be  296.  but  not  adjudged^ 
and  was  Pafch.  30  Car.  2*  C*  B.'— and  the  fame  point.  2  Lev.  129.  Hill*  26  and  27  Car.  2.  B.  R* 
D£AKiNsv.  ScRoocs,  fcrgeant  at  law,  where  the  court  held,  that  he>  as  fergeant  at  law,  was 
faable  in  any  court  at  Weftmmfter.  So  in  cafe  of  an  attorney  of  C  B.  who  was  executor, 

aad  fued  as  fuch  in  B'.R.  t  Salk.  2.  pi.  4.,Mich*  11  W.  3.  Newton  v.  Rowland.  >■  ^1  So  whcr« 
fued  as  adminidrator.  1  Salk..  7.  HiU.  4  Annae,  B.  R.  Lawrence  v.  Martin. 

13.  In  a  fuit  againft  an  executor ^  if  be  pleads  that  hi  hadadmU 
nifteredi  and  traverjes  the  executorjhip^  it  is  ill ;  being  only  in  abate- 
ment, and  not  pleadable  after  a  general  itnparlance.  2.  L.  P.  R.  35. 

14.  Debt  on  bond  of  lOo/.  after  imparlance>  the  defendant  plead* 
td  to  the  jurtJdi£iion^  that  none  of  the  privy  chamber  ought  to  be 
fued  in  any  other  court,  at  the  fuit  of  any  perfon,  without  fpecial 
licence  o£  the  lord  chimberlain  of  the  houfehold,  and  that  he  is  one 
rf  the  frivy  chambir^    The  plaintiff  demurred,  and  a  refpondeas 

£}  d  2  oufter 
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oufter  awarded ;  for  fuch  plea  caiusot  be  pleaded  after  imparlance^ 
and  the  plea  itfelf  is  ill ;  and  the  court  feemed  to  be  offended  wid) 
the  faid  plea.     Raj^m.  34  Mich.  13  Car.  2.  B.  R.  Barrington  v. 
Venables. 
r  "^  ^0  1       15*  If  ^  defendant  pleads  to  the  jurtfdtSfion  of  the  court,  he  muft 

•  D.  210.  ^^  *^  injtanter  on  his  appearance ;  for  if  he  imparls,  he  mvns  tbeju* 
b.  Marg.  pL  rifdi^ion  of  the  court  by  craving  leave  of  the  court  for  time  to 
27.  coucra,  plead  in  ;  and  the  court  Jball  tuver  be  wfted  of  its  jurifdiSion  afut 
^!To^U^  i/^^7:&w^  unlefi  it  be  the  plea  oi'^ ancient  demefne^  which  may. be 
cc-'  //  and  nor  pleaded  after  imparlance,  becaufe  the  lord  might  reverie  his  judgment 
/0  thihar,  by  writ  of  difceit,  and  it  goes  in  bar  of  the  a&ion  itfelf,  (viz.)  io 
"^^^^"^      that  court.  G.  Hift.  C.  B.  148. 

MarfhaU  y.  Allen and  Clak  y.  Hamptoo.  Cro.  C.  9.  Pa(cb.  i  Car.  C  B.  Curia  al- 

yifare  yult.    MarOiaU's  cafe. 

Vnhfi  the  16.  If  the  defendant  in  a  plea  of  land  would  have  ^/r  of  the  ia^ 

^ft!Am^  he  muft  demand  it  before  imparlance;  for  by  imparling,  he  undcf- 

priance,aj  takes  to  defend  the  land  mentioned  in  the  plaintiff^s  count,  and  it 

if  a  man  be  would  be  .abfurd  in  him  to  defend  what  he  does  not  know.  G. 

,':r^t  Hift.c.B.148. 

the  term  in  wbuh  imparlaoce  was  allowed,  fach  excommunication  may  be  pleaded  after  imnailaacs. 
G.  Hift.  C.  B.  149. 

aLd^'p?"  ^7'  ^^P^^^  ^^  abatement,  (unlefs  to  the  jurifdiSfion  and  frrvi" 

Repfa^.  ^i^)  "**y  "^  pleaded  afier  fpecial' imparlance  %  hut  prruikge  czn  be 

fcem  to  be  only  pleaded  after  a  general  imparlance ;  becaufe  it  is  neither  en 

MdS'  •^'^'^'"»  ^*^  ^^'^y  W>  or  count.  G.  Hift.  C.  B.  149. 

frivUege  cannot  be  pleaded  after  imparlance ;  it  is  not  faid  in  either  of  the  cafes,  that  it  was  a  fpe- 
cial  or  general  imparlance,  and  the  lateft  rtfolution,  (vir.)  Hardrcfs  and  Luiwjch  are  cxprcfi  in 
point,  that  it  may  be  pleaded  after  afpecutl  im/K,rlaiict}  for  it  does  not  ouft  them  of  ihcir  jur«fJic- 
tion  but  is  a  priyiiege  which  each  court  allows  the  officers  of  another,  to  be  fucd  in  their  ow« 
ceurt.  G.  Hill.  C.  B.  14^  —It  has  been  held  by  forae  of  the  books,  that  this  may  •«ii  b« 
pleaded  after  ioiparlancc  ;  hcaufi  by  imparling  he  afrms  tbfjutifiiu^ion  of  the  court,  ^tickiithts 

fiea  h€  wtiid  Gmjl.  G.  Hift.  C.  B.  169 But  in  aU  thcfc  cnfcs,  (J  except  21  H.  6.  71.;  it  ii 

not  faid,  whether  it  was  a  fpecial  or  general  impaiLince;  and  after  a  general  w^ar lance,  it  is  ctriam 
It  r^JMr be  pleaded;  fir  the  defendant  then  muft  plead  in  chief.    G.  Hift.  C.  B.  170.- 

•  S  P.  But  the  pniaice  has  been  only  to  make  it  a  refpondcas  onfterj  per  Holi  Ch.  J.  la  Mod.  4& 
Anon.  A  f/fecLil  imfMrlancc  ai.tdti  thtju!  ifdidim  of  the  coui  t,  though  it  has  bien  otlierwifc 
tifcd.  Ibid.  X  See  pi.  la.  in  the  notes. 

18.  In  indebitatus  affumpfit  tender  wa$|pleaded  after  imparlance^ 
and  held  to  be  ill.  Lutw.  238,  239.  Morris  v.  Coles. 

19.  The  queftion  was^  v/hether  tout  i^s  prift  was  a  good  pka 
after  a  general  imparlance  ?  it  was  objeSedj  that  the  defendant 
after  imparlance  fhould  not  plead  any  thing  contrary  to  the  matter 
in  the  declaration,  to  which  he  imparled,  as  baftardy  to  an  afiioQ 
brought  by  an  heir,  &c.     But  the  court  was  of  opinion,  that  die 

•  G.  Hift.  plea  i^*as  not  good ;  for  petit  licentiam  interkquendi  is  no  more  ift 
C.fi.i4S.     Englifh  than  for  the  defendant  to  fay,  I  will  take  time  and  refsht 

what  to  da,  which  is  ♦contrary  to  the  oeing  always  ready,     t  Mod 

62.  Mich.  27  Car.  2.  C.  B.  Anon. 
The  re-  20.  Sci./a.  le/fed  12  Feb.  by  an  adminiftraior  againft  the  dc- 

porter  fays,  fendant  as  tertenant,  who  imparled  generally^  and  after  diwundei 
qiSS^  of     ^^  ^^^^  ^^^^  of  admini/iration^  which  bore  date  26  March  fttkw- 
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ing\  the  defendant  pUaJed  this  in  abatement;  the  plaintiff  dcmarredf  JJj|^|.^y^ 
becaufe  he  cannot  plead  in  abatement  after  a  general  imparlance,  j^  ^^  ^^ 
But  per  Cur*  it  appearing  now  upon  the  record,  that  the  plaintiff  nshtif  ap* 
brought  his  a£tion  before  he  had  caufe  of  adion,  they  ought  ex  '^"^^ 
officio  to  abate  die  writ,  and  fo  they  did ;  though  he  could  not  have  fci.  ^^^^  ^y^ ' 
h.  tefted  after  12  Feb.  dll  Eafter  Term  in  B.  R,  notwithftand-  adminiftm- 
ing,  in  truth,  it  might  be  fued  out,  after  the  adminiflration  granted  J^  ^^ 
in  die  vacation,  otherwife  where  the  fuit  is  by  priginal  out  rf  shan'^  coming  in 
cer)\  where  the  court  is  always  open.  2  Lev.  197*  Trin  29  Car.  2.  afrer  gene- 
Harkcr  v.  Moreland.  ."^  "«P"- 

lance. 
Qusre  tamen,  lor  th«  oyer  may  be  after  general  imparlance.    IbH* 

21.  On  a  plea  to  the  jurifdi^aion  on  fpeclal  privileges  it  is  ufual  T  ^±0  1 
to  grant  a  fpecial  imparlance  as  in  the  common  cafe  of  conufance^  ^^^^  .^^^ 
&c.  for  Oxford,  &c.  but  they  cannot  imparl  generally.     Cumb.  68*  parlance  k 
Trin.  3  Jac.  2.  B.  R.  Anon.  is  too  late 

•^  "^  ftJT  the 

cbanceUor  t^CamiriAge  to  claim  conuiance.     10  Mo^.  125.  B.  R.  Cambridge  UniTerfity's  cafe* 

22.  Whether  recufancy  may  be  pleaded  in  difability  of  the  perfon 
of  the  plaintiff  after  an  imparlance?  fee  8  Mod.  43.  Pafch.  7  Geo. 
CoLviN  V.  Fletcher  debated.  And  afterwards  this  being  a  plea 
in  abatement,  judgment  was  given  for  the  plaintiff  nifi ;  and  at  the 
day  it  was  urged  to  fet  afide  the  rule,  that  they  were  feveral  pre- 
cedents of  fuch  pleas  in  Raft.  £nt.  But  per  Cur.'^if  they  are,  it 
muft  be  of  pleas  pleaded  after  the  laft  continuance ;  and  afterwards 
the  rule  was  made  abfolute.  8  Mod.  381.  Pafch.  il  Geo*  CoU 
▼in  V.  Fletcher. 


(D)  To  what  Time  Imparlance  may  be* 

1  .'\1I7HEN  a^/rZcrr^2V»  upon  a  cepi  corpus  i«ir/iv/r^ifagainft  But  if  the 

y^    the  defendant  in  Hillary  or  Trinity  7>r/7.*vhercin  the  writ  ^^^^^ 

IS'  returnable,  {if  it  be  by  biU)  or  within  the  next  term  following,  ^^Rc^u 

the  defendant  may,  by  the  rules  of  the  court,  imparl  to  the  next  mat  term» 

Serm  aftir  the  term  wherein  fuch  declaration  it  delivered,    2  L.  P#  l>«fo^» 
j%       ^  ^  craftmo 

♦^  3^*  animarum« 

and  in  £4^  term  before  mcnfcm  Pafclwc,  the  defendant  muft  plead  to  try  the  caufe  if  the 
pUineiff  will  3  and  when  delivered  after,  miift  plead  to  enter.  Bnc  if  the  defendant  doth  not  ap« 
pear,  hoi  the  bail  bond  is  fued,  and  afterurardfi  in  another  term  bail  is  put  in  to  the  original  aAioii« 
and  a  declaration  is  delivered  forthwith  upon  tlut  bail]  there  the  plaincilf  inay  give  rules  to  plead 
piefeaUy  ;  and  if  he  do  not  plead  before  the  rules  are  out,  he  inajr  fign  judgment!  becaufe  thd 
laolt  liareiie3.«ikly  inihe  defendant,  agaioft  whom  the  plaintiff  could  not  declar^i  untill  he  bad  p«t 
in  bail  i  and  be  dull  never  t^ke  advanuge  of  his  own  laches*    2  L.  P.  R.  36, 

a.   Where  the  defendants  cafe  requires  a  fpectal  pleoj  and  the  5*0  where 
matter  which  is  to  be  pleaded  is  difficulty  the  court  will,  upon  a  mo-  ^*''^^'*"•^ 
tion,  grant  the  defendant  longer  time  to  put  in  his  plea  than  other*  J^  jj^ 
wife  by  the  rules  of  the  court  he  ought  to  have,     z  L.  P«  R.  36.  sr  v>ritinfr, 
cites  Hill.  21  Can  i.  B,  R.  or  other 

thmg»/ro«f 
tb€  tUftndaat  whiih  ^Oth  htlm^  unto  him,  and  whereby  he  is  to  wtahi  his  defence  and  is  difabl^d  by  the  re« 

lainixig  thereof  u>  plead  for  bis  beft  advaotage,  the  court  will  grant  au  imparlance,  to  Che  defendant 

Ddj  oatiU 
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tmtill  the  plttntiff  doUver  it  vnto  him,  or  bring  it  into  covrt^  aa4  alfo  a  eon«nieot  titae  ifter 
iintill  he  can  draw  up  his  pita ;  for  the  Unb.pves  every  defendant  cm/vtmatt  thm  to  nuke  hithefiii* 
■fvti*  1  and  in  this  cafe,  if  the  plasntiif  be  delayed,  it  Ihali  be  adjudged  his  own  £&ult*    a  L.  P.  R. 
|7.  cites  Hill  aa  Car.  i.  B.  R. 

3.  Whether  a  pcrfon,  bound  by  recognifana  to  appear  thefirft  day 
of  tbi  temty  on  entering  appearance  after ^  may  imparl  tiU  die  next  tenn  \ 
22  Mod.'5^2.  the  King  v.  Fitzgerald. 
6  Mod.  4*    A*  bound  by  recognizance  to  appear  and  anfwer  to  an 

*43S.C,  information^  appeared  and  prayed  an  imparlance;  the  attorney  ge- 
H(rit  here-  ^'^^  ^^^>  ^^  imparlance  is  not  tQ  be  denied,  butafked  how  long  he 
tofore  im.  iball  be  allowed  ?  and  per  Cur*  an  imparlance  is  a  reaJonabU  time 
nariances  /^  advijey  and  there  have  been  from  one  return  day  to  another,  but 
from  01^  "^^  ^^y  ^^  always /r^ffi  one  term  to  another  in  the  crown  office* 
return  of  But  by  Holt  Ch.  J.  it  ieems  reafonable  that  the  defendant  ihould 
Mich,  term  have  the  fame  time  onfuch  appearance  as  if  he  badjiood  out  andc^m 
but^iT/AT*  '"  ^P^  attachment  or  capias^  viz.  the  feme  time  that  the  length  of 
fkaJU$90Wf  the  procefs  would  take  up  and  no  more  \  for  when  he  had  come  in 
we  have  upon  that  he  muft  plead  inftanter.  i  Salic  397.  Mich.  .3  Anflae> 
UnZ't.  a    B-  R-  Ac  Queen  v.  Rawlins. 

day  etrimm  i«  thtfam  term.'  ■  But  though  the  court  declared  this  yery  reafooable,  yet  no nilt 

was  made.  ihid. 

*  Heretofore  whea  one  came  in  upon  a  recognizance  or  bab.  corp..  they  iv^re  put  to  pkid 
inftanter ;  indeed  in  the  B  i  s  h  o  p  's  c  as  s  by  great  advice  thf  y  pleaded  that  they  oug;ht  tp  have  time  to 
impaHy  but  ruled  that  they  ihould  plead  inlUnter ;  but  that  was  tbpught  hard  and  is  npw  redrefM* 
ArR.  per.  Northey  attorney  general,    ibid. 

♦[341] 

See  Ley        (E)  DoDC.     fTIfat  mav  be  done  after  Imparlance. 

Gager  (D^ 

•  In  Brook  !•  T  N  trefpafs^  the  *  plaintiiF  counted  and  left  afpacefor  the  pkce^ 
iti6(defien-         1  and  the  defendant  imparled,  the  plaintiff  after  this  cannot 
^^^^]         amend  his  couni,  and  therefore  it  was  awarded  that  the  plaintiff 
take  nothing  by  his  writ    Br.  Count,  pL  I2.  cites  20  H.  6.  18. 

2.  In  debt  upon  afhtgle  hi/l,  the  defendant  after  imparlance^^nuU 
payment  of  part  after  toe  lajl  continuance^  li  petit  quod  billa  cajfttttr^ 
btc.  the  plaintiff  denied  the  payment^  and  the  defendant  demurred  \  it 
was  refolved  Dy  RolL  Ch.  J.  (only  in  court)  that  though  it  be 
pleaded  after  imparlance  and  ifliie  tendered  upon  it,  yet  it  is  not  pe^ 
remptory  upon  a  demurrer;  but  that  if  after  imparlance^  the  defendaiit 
pleads  a  plea  in  abatement  which  is  waved  by  the  imparlance^  the 
fUnntijffmuft  not  demur  but  move  the  court  that  he  nuty  be  compeUedt^ 
plead  m  chief  \  but  if  demurver  be  joined  upon  it,  it  is  not  peraD{H 
tory  to  the  defendant  though  the  demurrer  be  adjourned  to  anodMr 
term;  and  a  refpondeas  oufter  was  awarded.  Allen.  65.  Trin.  H 
Car.  fi.  R.  Bcatoo  v.  Forrefl. 
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3mpltcdtton. 


(A)  Of  Implications  in  general*  sSEft^*"* 

I.  1^^  V£R  Y  a£t  that  does  enure  to  another  a£t  by  implication  Ibid  9s» 

-^^  ought  to  be  fuch  as  of  nece£iiy  ought  to  enure  to  the  other  ^.j  *•  **•    > 
afts  which  cannot  be  taken  to  be  otherwife.    Arg.  Bridg.  55*Trift.  ja^/i^^^ 

12  Jac*  of  Robin- 

fm  V. 
Groves.*— ^«f  w&r»  the  aA  of  the  party  msj  be  without  anr  fnch  implication  luid  fi«  mafiHt 
to  b«  implyed  r^/ft  huiijf'crtMtf  then  it  is  quite  contrary.    Bridf.  03.  Ibid. 

2.  An  implication  can  not  be  intended  by  ieei^  unleis  they  afe  apt 
vrofds,  but  otherwife  in  a  will.    Brownl*  153.  Mich.  1%  Jac*  Ne-> 
il  V.  Nevil, 

5.  An  implyed  intent  muft  not,  without  dev  expreff on,  alter  the 
equitable  general  law.  Arg.  Hill.  28  &  29  Car.  2«  i  Chan.  Cafes 
297.  in  cafe  of  Ford  Lord  Grey  v.  Lady  Qrey  and  al. 

4.  An  ejiate  by  implication  was  never  thought  of  in  a  deed,  nor 
in  a  wiUhul  in  cafe  of  necejfity.  4  Mod.  156.  Mich.  4  W.  &  M* 
B.  R.  Davis  V.  Speed. 

5*  No  implication  (hall  be  all^vnd  aeainft  an  exprefi  eftate  limit*  s.  p.  i 
ed  by  exprefs  words,     i  Salk.  226.  Hill.  5  W,  &  M.  B.  R.  Good-  Saik.  236. 
right  V.  Comifh.  "^»-. 

Cane.  Popham  v.  Bainfi«idU 

6.  An  exprefs  eftate  for  life  cannot  be  enkrgod  by  implication,  but 
by  exprefs  words  it  may;  per  Wright  K.  and  2  Cb.  J.  and  1  J. 
Mich.  1703.  2  Vern.  449.  Bamfield  v.  Popham. 

7*  It  is  a  general  rule  that  where  an  eftate  is  to  be  raifed  by  im*  \  ^ao'X 
plication  it  muft  be  a  necej/ary  and  inevitable  implication,  and  fuch  as  *"  '^  *     "* 
that  the  wor(is  can  have  no  other  conftru6lion  whatfoever.     Arg. 
Cafes  in  Chan,  in  Lord  Talbot's  time,  9.  Mich.  1733*  in  cafe  of 
Lord  Glenorchy  v.  Bofville. 


ac* 


3lntpt(fonmott»  F01.47, 

(A)  fF6at  ASi  or  Thing  fliall  be  an  *  ImprlTon-  •  por 

prifonment 

[  I.  TN every  cafe  where  a  man  is  arrefted  byfor^e  a|id  againft  his  iecTrcf- 

^  will,  be  it  in  the  high-ftreet  or  clfwhere,  though  he  be  not  ^^  ~^^ 
imprifoned  in  a  houfe^  yet  this  is  an  imprifonment.    22  Afll  ^5.  jhams  my 
per  Thorpe.  ]  a««<^  im- 

■^  ^     ^  prifonsaU 

my  body  where  he  holds  myfta  in  theJIoekSf  or  ray  buul  in  tbi  piOery  withotit  authority^  fo  this  is  aa 
im^niauEat^i toaU tli^sbody i  per Catciby.  Br.  Corpontiqiu,pl. 63.atea si  £.  4*7* ia.a7*67« 

Pd4  [2.  If 


34 «  3(mptt(intinent. 

Br.  Faife  f  2.  If  a  man  carries  away  the  wife  tf  aH$$ber  man  with  fit 

men"  piT    ^JP^^  ^  '*^  y^  *«^  without  the  ajfent  of  the  baroiiy  diis  is  notOA 
a.citesS.C.  imprifonment|  becaufe  it  was  with  her  will,     24  H.  6.2tb.] 

•  * 

(B)     What  Perjbns  may   Impriroh,    [Perfons  not 

Oncers.] 

Ira  ^ffon.    ^  '•  T  P  the  majler  imprifons  a  manjuflly  in  a  bou/e  ind  locks  d» 
ineo"pL*  ^^^'"i  ^^^  delivers  the  key  to  the  fervant  to  keep,  the  fer^ 

2S.  cites      vantmay  well  juftify  it ;  otherwife  if  it  be  not  alawful  impiiftinmcot. 
*-C.  a2E.4. 43-] 

•This is  in       a.  The  baron  brought  at^on  difalfe  im/brifmnunlt  for  hj^r^e^* 

thcfmalicft  in^  tis  tviffj  the  defendant  faid^  that  he  declared  ^  to  the  feme  tha 

fol^{^)  i^r  hujhand  was  taken  and  impriforud]  for  \  a  Scot^  anaJbeUti 

wild  and  tUnatick^  whereupon  the  defendant  to  avoid  mijchtrfj  took 

her,  and  put  her  into  his  houfefor  an  hour^  which  is  the  laoie  im- 

Erifonment;  but  Falrfex  held  this  no  pleaj  for  a  jui^  cannot  tij 
is  conceit  or  mind,  but  he  ought  to  have  furmjed  in  fa&y  th^ 
Jhe  was  wild^  and  that  Bsfuppoffdjhe  would  have  killed  berfe^^  ori 
other  mfchief  as  to  burn  an  houTe ;  by  which  the  defendant  plead? 
ed  accordingly,  and  die  other  (aid,  ae  fon  tort  demefiie  abfque 
tali  caufa,  &c.     Br.  Faux  Imprifonment,  pi  28.  cites   22  L 

3^  if  a  mzn  fees  two  fighting j  he  may  lawfully  part  them^  and  f  Ml 
one  into  his  houfe  till  the  fray  he  over*    Ibid. 

4.  Contra^  where  he  fees  two  quarrelling ;  for  perhaps  they  wiD 
not  fight.    Ibid. 

5.  But  where  a  man  is  mad^  and  another  doubts  that  be  wiU  dt 
mfchief  be  may  keep  him  as  above.    Ibid. 

l7Jw     ^^^  -^y  ^*^*  *^^  lmipn(otimtiit  Jhattie /aid  K6  bft 

made. 

i  J"^  Br      f  '*  T  F  the  mafttr  imprifons  a  man  +  in  a  houfe  and  locks  tkt 
^ux.  im-  iooxy  and  delivers  the  key  to  the  fervant  and  commands  him 

t>riron-        to  keep  him fafe^  and  he  does  accordingly;  this  is  an  imprifonment 
T^cItS'      ^^  *^  fervant  as  well  as  by  the  mifter,  he  having  notice  that  die 
s.c '^       man  was  ♦  in  prifon  in  the  fiud  houfe  j  but  otherwife  it  would  be  a$ 
*r  ^^^1  to  the  fervant  if  he  had  not  notice  of  it.    22  E-  4*  45*  ] 
LOT^J       2.  A.  was  committed  hy  a  privy  counfellor  and  afterwards  remo- 
ved by  hah.  corp.  and  committed  by  B.  R.    It  ihall  now  be  faid,  that 
he  is  impriibned  by  the  commitment^  of  B.  R.  and  not  of  the  pri^ 
poiii^ellpr;  bj  the  better  opinion  of  tlie  court    Goldf.  i33.  p* 
|i.  HilL43Eli*.  ArundiH^cafe, 


(t>)  ImprifUmeo^ 
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(D)  Impriibnmcnt.    Excukd  or  m)t>i Jed  fy  k,  what  sccDurei^ 

may  be.  rm^^ 

(W.3) 
{W.4.)—i p 

I.  XTfrHERE  a  mail  is  imprifimd  at  the  titm  cf^  outlawry^  utiawiy 

^^    he  fliall  avoid  the  outlawry,  and  hence  it  follows  that  %  [^^  ^^  *• 

rec&oeri  by  difault  at  the  time  of  the  imprif6nmbnt  is  error,  and  a  saver  d'e« 

inan  mall  avoid  it  by  error.    Br.  Error,  pU  57.  cites  f  3  H.  fault,  pi.  4. 

6  aA  cites  s.c 

^:  ♦°'  —PI.  18. 

0tes  38  H.  6.  ii»— -S.  P.  Buir.  170.  Anon.— ^  S.P.  be  the  outlawry  in  debt,  trefpafs  or  ap» 
pcai  of  robbery,  &c.  Lict.  S.  437.  laft  part ;  but  Coke  fays,  that  for  matters  of  fa6t,  as  imprifoa- 
foent,  &C.  it  muft  be  b^  writ  of  error,  unlefs  in  cafe  vffehny^  and  then,  in  favorem  vitae,  he  maf 
plead  it ;  bot  foch  imprifoninent  muft  be  by  procefs  of  law  m  imntum^  and  not  by  confent  or  co- 
tia  i  for  that  is  as  his  own  adl.    Co.  I^itt.  259.  b.— — ^  Lict.  S.  438. 

i.  If  a  man  in  prifift  he  dijfeifed^  ?md  the  dijjeifor  diesfeifed  during  the  ^«  if  he  bo 
imprifinmenty  yet  diffeifeemay  enter  notwithftanding  fuch  defcent;  ^{^ 
becaufe  he  coiud  not  make  continual  claim  when  he  was  in  prifon.  i^^e,  and 

Litt  S.  Lib.  t^e  dcfcert; 

*  is  call  dor* 

tng  his  imprifonment  diflcifee  fliall  be  bound.  Co.  Litt.  259.  a.  ■■  ■  Litt.  S.  437.  cites  Pafch. 
21  H.  7.  fiut  Coke  tays,  that  t!Us  is  an  addition,  and  the  book  miHaken,  which  is  9  H.  7.  24* 
b."  .And  the  reafiu,  that  a  man  impnfoned  ihall  not  be  bound  in  this  and  the  like  cafes  is^ 
becaufe  *  by  intendment  of  law  he  is  kept  without  intelligence  of  things  abroad ;  and  alfo  thac 
|ie  hath  sot  liberty  to  go  at  large  to  niake  entry  or  claim,  or  feek  counfeL  And  fo  note  a  iZ/Vrr- 
fiy  between  a  reclufe  who  might  have  intelligence,  and  a  man  in  prifon,  Co.  LUt.  259.  And 
among  other  booKS  cites  Fleta,  lib.  6.  cap.  52,  53.  but' it  is  mifprinted  for  cap.  54«— *  Par 
Catlyn.  PI.  C.  360.  in  cafe  of  Srowell  v.  Zouch. 

Soy  if  he  hid  fallen  into  the  bandi  of  thieve i  -jobo  bad  botindf  robbed  and  detained  him,  fo  that  hs 
tould  not  come  or  fend,  this,  if  well  proved,  might  favft  the  frdh  default  after  fummons  in  » 
raladion,  Ftetd  396.  cap.  14.  f.  6.— — 3S2.  cap.  7.  f.  9.  S.P. 

3.  linpriibnment  {haQ  excufe  appearance  to  make  a  continual 
flaim^  and  (hall  axwd  a  dejcent  if  he  is  imprifoned  at  the  time  ^  ^i 
Wffliams  J.  Bi|l£  ijo,  Trln,  9  Jac,  in  an  Anon,  cafe. 


(E)     Unlawful  in  refpcdl  of  the  Place  where. 

I.  31  Car*  a.  cap.  ?.  ena£i:s  that  noJubjeH  Jhall  he  kntprifiner 
jnto  Scotland,  Ireland^  J^^fiyy  Guemfey^  Tangier^  or  to  anyplace  beyond 
the  fca^,  within  or  without  his  majefifs  dominions.  And  any  one  fo , 
imfrifoined  Jball  ha^e  an  affKtm  offalfe  imprifonment  againjh  the  perfon 
by  whom  he  Jball  be  Jo  committed^  detained^  imprifined,  fent  prifinery 
^r  tranJ^orted\  and  againji  all  perfons  that  fiall  frame^  contrive^ 
ivritcj  paly  or  counterftgn  any  warrant  or  writing  for  fuch  commit^ 
menty  detainer^  imprifonment  or  tranfportationy  or  Jhall  be  advijing^ 
piding  or  affifiing  in  thefamey  the  plaintiff  JhaU  recover  treble  c^s 
*  be/ides  damages ;  tohich  damages  fiall  not  be  Ufs  than  500  /•  And 
tit  f aid  offender s  JhaU  be  difattedto  beqr  any  office  (f  iruJI  and  incur 
fi  pramunircy  and  b$  incapable  of  a  pardon. 

Not  to  extend  to  perfons  contrasted  to  be  tranjportedy  nor  to  perfons 
fonviSfcd  of  felony  anct praying  franfporfation^ 

Provide^ 
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Pmnded  that  perfons  bavinf  committed  any  Bffenee  in  ScitJmJf 
Ireland^  or  tie  pkmtatimsy  may  be/ent  tbitber  t§  receive  tbeirtirieb 
as  beretofore. 


[  344]  (F)  What  gives  a  Power  to  imprifbn.  And  U 
scejttdgc  ^^^^  Courts^  &c.  Imprifonmcut  may  be* 

Phyficians. 

•  There is  i,  o  OME  *  couits  may  fine^  and  not  impriibn)  as  tfte  cnixt 
wh^ch^may  ^^^ »  ioxsit,  cannot  fine  nor  imprifon,  but  amerce,  as  the 

fine  boc  cnunty  court^  hundred  courts  court  baron^  l^c.  for  %  ^  courtj  hit  a 

may  im-  court  of  record  can  fine  or  impriron;  as  F.N.  B.  73.  +  (B)  if  a 

TjTi^'  man  be  conviaed  before  the  flieriff  in  writ  of  |  recaption,  die  de- 

Lt  i  per  fendant  fball  only  be  amerced.  But  if  he  be  convi<%sd  in  writ  of 

Coke  ch.  rtcaption,  before  the  juftices,  he  fhalt  be  fined  and  impriibnedjlmt 

he  thore^  ^^^  amerced ;  and  with  this  accords  9  H.  5.  I.  b.   Some  may  im- 

fore  faysj  prifon  and  not  fine,  as  the  f  confiabks  at  petty  fejfians  for  any  etffreE) 

is  the  fh^"  made  in  difiurhance  of  the  courts  but  they  cannot  fine  \  fome  courts 

«>:.  Roll,  ^jj^jj  neither  fine,  imprifon  or  amerce,   as  the  ecckfiajiical  awrts 

Trln.  12*  ^^^  before  the  ordinary,  arch-deacon,  or  their  commiflaries,  and 

Jac.  B.  R.  fuch  as  proceed  according  to  the  canon  or  civil  law,  cites  Br.  tic 

Ki  s.c.  Error,  177.     And  fome  courts  may  fine  imprifon  and  amerce,  as 

Bullca  V.  ^^  ^^^  requires,   as  the  courts  of  record  at  Wefininjler  and  elfi» 

Godfrey.—  where*     ii  Rep.  43.  b.  44.  Mich.  12  Jac.  in  Godfrey's  cafe.   * 

J  8  Rep. 

3S.  b.  in  Griefly's  cafe.--~S.  P.  8  Rep.  120.  a.  in  Dr.  Bonham*s  cafe.  By  the  ftat.  W.  s. 
cap.  II.  jiuSion  are  tmpowered  to  coininii  the  defendant  to  phfon,  which  none  bat  jndges  of 
record  can  dO)  and  confeqnently  thej  are  thereby  made  judges  of  record.  10  Rep.  103.  a.  io 
a  nota  of  the  reporter,  and  cites  a  H.  6.  41.  and  to  H.  6.24.  b.  25.  a.  accordingly.  S.F> 
1  Inft.  380.  cites  20  H.  6.  17, 18.  S.  P.  12  Mod.  388, 389.  by  Hdt  Ch.  1.  in  delivering  tht 

opinion  of  the  court.  Pafch.  la  Vt',  3.  in  cafe  of  Grenville  v*  College  of  Fbjficians.— — Hot 
Che  auditors  make  a  record  when  they  commit  the  defendant  to  priibo.    And  U>  ^J*fi^*  *ff* 

XOT  vitvf  of  force  may  commity  but  he  ought  tQ  mah  ^  rtcQrdofU.    8  Rep.  120.  vL  fnp.    *X  It 
onld  he  73.  (D)— — >  ||  8  Rep.  60.  q.  in  Beecher's  cafe . 

^Some  have  power  to  imprifon  by  law»  not  ky  vtay  of  fwnfimne,  imtkymayfjfrtvti^\ 
as  a  conftaHe  may  commit  one  «»  pnveut  a  fray,  bat  if  he  does  it  malitiofe>  an  aAion  lies  agaioft 
him,  becciufe  he  does  it  not  as  jodge ;  and  there  are  other  mimJUriml  commtmaai^  as  hyjufifts  cf 
ptace^  cemmJftoHirt  of  hatiknipiSf  C^c.  for  which  aAion  may  lie.    la  Mod.  38S. 

But  in  2.  The  king  conftituted  a  governor  and  council  of  Jlati  efBada* 

^"'.  ^^^'  does.  In  adlion  of  falfe  imprifonment  brought  againft  the  governor 
hiufeof  for  imprifoning  the  plaintiff  by  order  of  the  council  judgment  was 
lords,  it  given  for  the  plaintiff  in  B.  R.  Hill*  3  Jac«  a.  3.  Mod.  159. 
was  argued  fv-itham  v..Dutton. 

that  though 

It  did  not  appear  that  the  king  gave  any  authority  to  the  garemor  and  council  to  comnuly  yet 
tt  is  incident  to  their  authority,  as  hang  a  council  of  jiatt  \  the  council  here  in  England  commit  00 
otherwife ;  and  where  the  commitment  is  not  authorized  by  law,  the  king's  patent  gitf  no 
power  for  it ;  but  the  government  muft  be  very  weak  where  the  council  of  ftate  cannot  oooDoit 
a  delinquent,  fo  as  to  be  forth-coming  to  another  court  that  cannot  punifh  his  delinquency ;  and 
therefore  prayed  that  the  judgment  (hould  be  reverfed,  and  tbe  iamip  w^s  accoEdiagly  rcv«M 
P«4»  Cafes  34.  Dutton  v.  Withami  Howell  &  aL 


3(bW* 


Smtnroper  motta. 
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066  Condi* 

Indictment 
I.  ^  H  £  law  takes  words  of  fubftance  and  mt  ujual  as  equiKi^  (N.) 

'-    lent  to  words  of  fubftance  and  ufual*    Arg.  PL  C.  I40.  faw 

in  cal^  of  Browning  v.  Belton*  And  when  die  inUnt  afpiors 

it  will  carry  unapt  words  from  their  proper  and  common  flgnifica- 

tion  to  the  intent    Ibid.  254.  in  cafe  of  ThrogmortOD  v*  Tracj* 

Ibid,  170.  b.  in  cafe  of  Hill  v.  Grange, 


(A)  3inceptiom  £345] 

1«  'T^HE  lame  perfon  i% -patron  and  tncumhenty  and  hedevijis 
^  the  next  avoidance^  it  was  objeded,  that  by  his  death  the 
church  is  void,  and  then  the  prefentation  is  a  chofe  en  adlion,  and 
not  grantable^  and  the  devife  takes  not  efFeA  till  after  the  death  of 
(feviior,  and  therefore  void,  but  held  a  good  devife,  becaufe  it  has 
inception  in  his  life.  Roll.  R.  214.  Trin«  13  Jac.  B.R.  in  cafe 
of  Harris  v.  Auften.— — ^  Bulf.  42.  S.P. 

2.  The  condition  of  a  leafe  was>  that  if  he  alien  to  any  per(bn 
during  bis  life,  the  leflbr  might  enter.  Leflee  devife»it  to  B.  this 
does  not  take  effeSt  in  his  life,  but  has  inception  in  his  life.  RoQ« 
R.  214.  cites  D.  45.  b.  3  BulC  43.  S.  C.  cited. 

3.  Leafe  to  A.  for  life^  remainder  to  the  right  heir  of  A.  this  is 
a  good  remainder  to  veft  upon  the  death  of  A.  for  the  inception  in 
bis  life.  Roll.  R.  215.  cites  7  H.  4. 

4*  Irtftitution  gives  inception  to  a  lay^fee^  {o  that  if  a  caveat  be  $.c.  cit«i 
entered  after  to  prevent  induction,  a  prohibition  (haU  be  granted.  Arg.  Veat. 
2  RolL  294.  Prohibition  (M)  pi.  14.  .  ^  .      IfLtot: 


SImtDentis, 

(A)     Incidents  to  Grants  and  Exceptions.  seecnttti 

[  I.  T  F  a  man  feifed  of  land  in  fee,  leafes  it  for  life,  or  years> 
*-  (excepting  all,  timber  trees)  and  after  the  leflbr  has  an  in- 
tention to  fell  the  trees  excepted.    The  law  gives  to  him  and  fuch 
99  will  buj  tbm  pouiir^  as  incident  to  the  exceptioui  to  cme  upon 

t  tb$ 
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tie  land  of  the  lefTor  to  Ihew  the  trees,  and  the  buyers  to  view 
them;  for  without  this  they  cannot  view  them.      Kefolved  il 
Rep.  52.  Liford's  cafe.  ] 
8.  p.  hf  2.  Licence  to  lay  pipes  of  lead  in  another's  land,  to  convey 

£nd^n  f '  ^"^^^  ^^  "^y  ciftern ;  I  may  enter  and  dig  the  ground  to  amend 
in  caVe^ir  the  'bid  pifies,  though  it  be  not  exprefily  granted  ;  for  it  is  incideot 
Pomfret  t.   to  fuch  grant.    Br.  Incidents,  pi.  8.  cites  Q  £•  4*  35* 

Sicroft. 


—Ma  <44.  Guy  t.  Bro\vn  S.P.— Arg.  God.  52..1-.— per  Haogbtoo  J.  Godh.  359.  dm 
9E.4. 

3.  One  liberty  cannot  be  intidcnt  /•  another  liberty.  Br.  Inci- 
dents, pi.  i8.  cites  12  H.  7.  16. 

4*  The  law  gives  to  every  tenant  for  life,  as  incident  to  his 
cftate  without  proviflon  of  the  party,  three  kinds  of  eflifuert^  viz. 
houfeboote^  which  is  two-fold,  viz.  for  building  and  burning.  Phugb-' 
boote^  that  is  eftover  for  ploughing ;   and  bay^boote  and  that  is 
cftover  for  fencing  and  iaclofmg }  a!nd  thefe  muft  be  reafonabUj  and 
leilce  may  take  them  upon  the  land  demifed  without  anyaffiga« 
ment,  unlefs  rejirained  by  fpecial  covenant.    And  the  iame  of  te- 
nant for  years.     Co.  Litt.  41.  b. 
[  34^  J       5'  ^  licence  be  given  to  a  duke  to  bunt  in  a  park;  the  law  for 
conveniency  gives  fuch  attendants  as  are  requifite  to  the  digni^ 
of  his  eftate.  9  Rep.  49.  b.  Trin.  8  Jac  in  the  Earl  of  Salop  s 
cafe. 
S.  C.  cited       6.  Licence  to  ere^  a  bay-^ack^  gives  licence  to  iV/j/J.    Admit- 
by  Twifden  ted.  Arg.  2  Roll.  R.  152.  Hill.  17  Jac.  B.R.  in  cafe  of  Webb  v. 
LTihi"^'  Paternofter. 

judgment  in  that  cafe  was  upon  this  reafoB.    Sid.  430.  Mich,  la  Car.  a.  B.  R.  ta  ca&  of 
Pomfret  ?.  Rkroft. 

7.  At  nifi  prius  coram  Hdt  the  tjueftion  upon  evidence  vm» 
whether  every  houfe  in  the  market  round,  had  fo  many  feet  of 
ground  toward  the  market  belonging  to  it.    Per  HokCh.  J.    If 

'  tile  aff  for  building  of  London  orders  a  n^n  t»  build  bis  honfe 
contiguous  to  his  neighbour* s  foil,  it,  of  neceflary  conlequence,  gives 
you  all  eafen^nts  over  your  neighbour's  foil,  as  lights,  pa&ge,  Ac 
without  which  you  cannot  ufe  your  houfe ;  but  thereby  gives  you 
no  intereft  in  tne  foil.  And  in  this  cafe,  a  houfe*keeper  who  pe- 
tended  the  like  intereft  before  his  door,  though  he  derived  his  tide 
under  another  perfon,  vras  denied  to  be  a  witnefs.  la  Mod»  372. 
Pafch.  12  W.  3.  Farmers  of  Newgate  Market  v.  Dean  and 
Chapter  of  St  Paul's. 

8.  If  a  man,  either  by  grant  or  prefcription,  has  a  right  to  a 
wreck  thrown  on  another's  land,  of  neceflary  confequence  he  has 
a  right  to  a  way  over  the  (ame  land  to  take  it  \  and  the  very  pof* 
feffion  of  the  wreck  is  in  him -before  feifure.  6  Mod.  149.  Pafch. 
3  Annae,  B.  R.  Anon. 

9.  ^ando  aliquis  aliquid  cencediij  C4mcedere  videfur  et  idyfi^ 
juo  res  ipfa  ejje  non  ^Qtefl.     See  Maxims* 

(B)Jncide«i 
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(B)     Incidents  infeparable. 


SmCoh^u 


f  r.  Tf  EN  ANT  in  fee  fitnple  mzy  give  the  charters  ta  another^ 
^    and  fo  fever  them  from  the  land,  and   he    may  keep 
them  from  the  heir.     lO  H.  6.  20.  b.  ] 

f  2*  If  the  king  grants  to  another  the  office  of  the  clerk  of  the 
touniy-coarty  or  ihire-clerk  of  the  county  of  S.  with  all  feesy  tic. 
for  iifei  this  is  void  •  i^nft  the  (heriffof  S.  when  he  is  made  <iFQL75« 
flieriflF;  becaufe  the  county  court,  and  the  entering  of  all  proceed-  \__  -^-  j 
ings  in  it  are  incident  to  the  office  9f  Jheriffi^  and  this  is  the  court 
of  the  (herifF,  though  the  fuitors  are  judges  $  for  great  ineonvo- 
iiience  would  enfue  \i  the  office  of  the  clerk  of  it  may  be  granted 
to  another,  Becaufe  the  (heriff  is  die  immediate  officer  to  th^ 
court,  and  ought  to  anfwer  for  tiie  records  of  the  court  if  the/ 
are  imbezzled.  And  therefore  a  clerk  cannot  be  made  who 
(ball  hare  the  entry  and  cuftody  of  the  roils  of  the  court,  and 
yet  the  fheriff  (hall  anfwer  for  them,  and  therefore  the  office  ef 
€Urk  is  infeparaUe  from  the  Jheriffl    4.  Rep.  33.  Mitton's  cafe, 

[  3.  The  cufiody  of  the  gaols  of  counties  is  infeparable  Jr^m  the  See  OwL 
JB^riJ^  and  therefore  if  the  king  graats  the  cuflody  of  fuch  eaol  to  W 
another,  it  is  void :  becaufe  the  fheriff  is  the  immediate  officer  of 
the  king's  courts,  and  (hall  anfwer  for  efcapes,  and  (hall  be  fubjeA 
to  amercements,' if  he  has  not  the  body  in  court  upon*  proce^  to 
him  diredted ;  and  therefore  it  is  reafon,  that  he  (hall  put  in  fuch 
keepers  of  gaols  for  whom  he  will  anfwer.*  4  Re.  Mitton.  34. 
cites  39  &  40  Elix.  Mich*  refdyed  per  all  the  juiUces  of  Eng- 
land. J 

[4.  A  court  baron  is  an  incident  to  a  manor^  and  cannot  be  Br.  tncU 
fevered  from  the  manor  by  grant  or  furrender.  Hobart's  Reports  ^ients  pK 
150.  adjudged  between  Brown  and  Goldfmith.  ]  itt^  '^ 

Br.  GranTy  pi.  91.  cites  f  £•  4.  io.-«— Fin.  Law.  5.  b.  S.  P. I^  feifed  of  a  manor  leafed 

it  to  B.  and  after  hai^ain^  and  fells  the  maaor  *  to  C— ^.  covenants  tkid  tht  affignu  of  tU  rroarfiom 
JhuU  hoid  the  courts^  provifo  tluit  (B.  Sh^\  have  the  rents  of  the  copyholders  and  freeholders. 
It  was  moyed,  thAt  by  this  exception  the  court  baron  is  not  exce}?ted  nor  fevered  from  the  ma- 
nor,  aor  deftroyed  1  for  it  is  incident  to  the  manor  and  this  cuvenaot  fatetween  the  leffee  and  C. 
amounts  to  a  grant  of  the  court  to  C.^  But  it  was  holUen  by  the  CQurt>  that  it  was  a  void  cove* 
oant';  for  though  C.  has  authority  to  hold  the  courts,  yet  it  mull  be  in  lelTee's  name.  Le.  iiS, 
119.  Trio.  30  £iiz.  B.R.  Wheeler  V.  Twogood.  ^f'^il^l 

5.  Fealty  is  an  incident  infeparable  to  the  reverfiosu     i|  Rep.  ^i**  G^^^» 
77.  a.  in  Magdalen  CoU.  cafe  cites  26  Aff.  66.  Jo^dttt"* 

S.  C— Br.  Refervations»  pi.  3a.  cites  S.C— Br.  Tenure,  pi.  xS.  .cites  S.  C—— Br.  Inci- 
dents pi.  10.  and  33.  cites  S.  Cn  «  Ibid.  pi.  37.  cites  Dr.  and  St.  lib.  2.  cap.  9.  fol.  75.  that  iC 
a  man  holds  by  fealty  and  rent,  the  lord  may  grant  over  the  fealty  referving  the  .rent ;  for  it  is 
Jeigfuoty  infocage,  contra  of  ftignhry  refcrved  with  tbg  rtvefjion  upon  a  gift  in  tal/f  there  grant  of  the 
iaky  is  void ;  for  it  is  iacident  to  the  reverfioiit  and  cannot  be  fevered.    Qi^od  nota, 

_6.  If  tenant  holds  hy  homagCy  fealtyy  and  rent,  and  another  rr-  ^«/ where 
covers  the  rent  againjl  him  by  Jtfaulty  yet  the  homage  and  fealty  JlJ^ij^y  M- 
remain  to  the  lordj  and  he  may  diftrain  for  the  fealty.     Br.  Inci-    ly  and  ruit^ 

dentSy  pi.  5.  cites  44  E.  3.  lO,  20.  and  the  rent 

'  is  recovered 

by  default^  the  fealty  is  gone.     And  the  reafon  feems  to  be,  that  in  the  one  cafe  the  fealty  is  in 
cidenC  to  the  b«aage>  which  hom.ige  is  nc^  imid^ns  to  tbt  rtntjcrvict^  and  iu  tl^e  other  caUis  the  feal- 
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2'  it  incidemt  U  the  rentlfenneei  anil  therefen  hy  the  rtcortrf  of  the  one  the  other  U  goftf* 
r.  Incidents,  pi.  5.  cites' 44  E.  3. 19,  xe.  ■  ■■  MOf  Incidents,  there  are  ftvo  fitisy  fifarahk  and 
irft^a^U^  oi  rents  incident  to  reveifionsi  lee.  which  may.  he  fevered  f  infe^arahle,  as  feaky  to  a 
itverfioa  or  tenure ;  for  as  all  lands  or  tenements  in  £ngland  are  holdea  of  fome  lord  or  other, 
and  either  mediately  or  immediately  of  the  king;  fo  to  every  tenure  at  the  leaft  fealty  is  an 
infcparahle  incident  fo  long  as  the  tenure  remains ;  and  all  other  fervices  except  fealty  are  fev^ 
xable.    Co.  Litt.  93.  a.  S.  131.  -And  upon  a  luf*  far  life  or  yustt  without  r^ltrmi^  anj  mi 

fealty  is  due  to  the  lefTor.  Litt.  S.  13&.— Becaufe  there  is  a  tenure,  and  fealty  is  iacitet  to  all 
nanner  of  tenures.  Co.  Litt.  93.  a.— ^Except  frank-almoigne.    Co.  Lht.  23.  a. 

Where  t  h  j.  Where  the  iif^  is  founder  of  a  houfe  of  religion,  C9r9£e  b  nH 
feVWo?^  ddcnt ;  contrary  where  a  common  peribn  is  founder  i  but  yet  the 
^armigo  if  corody  above  may  be  releafed  as  was  faid  in  time  of  H.  4.  For  tiie. 
afnioij  releafe  pleaded  was  not  contradi£fced.  Br.  IncideiitSy  pL  2l»  cites 
'^''       II  H.  4.  81.  and  Pafcb.  8  H.  7.  2. 

and  after  granted  the  patronage  without  mentioning  the  corody,  yet  tfaecorody  pafled;  aodif 
the  king  had  referved  it,  Che  refervauon  bad  been  void ;  and  fo  it  was  awarded,  and  thertforc 
feems  incident.    Br.  Incidents,  pL  23.  cites  26.  ASL  53*  Br.  Patents,  pL  34.  cites  S.  C  per 

all  the  juftices*  «. 

8.  DiJIrefs  is  incident  tarent^  and  cannot  be  releafed.    Br.  Inci-' 
dents,  pi.  20.  cites  7  £.  4^  1 1. 
Fealty  is  9.  So  of  a  rdeafe  oTfeaby  to  one  that  holds  by  bomagi*    Br* 

incident  to   Incidents,  pL  20.  cites  ^  E.  4.  11. 

Domage, 

and  bomago  >s  incident  to  ofata^c*    Ihid.pl.  s6.  cites  8H.7«  54*  per  Vavifor.*'  ilbtd  pi.  27* 

cites  21  £.  3.  52* 

Ibid.  pi.  34  10.  A  court  of  pie-powders  is  incident  to  a  fair*  Br.  IncidentSi 
5^«  ^9  H.  pi^  i5^  cites  8  H.  7.  54.  per  Vavifor. 

tiiey  cannot  grant  the  one  wixhout  the  other. 

II.  Founderjhip  is  incident  infeparable,  fo  that  if  die  founder  of 

a  college,  &c.  would  grant  his  founderfbip  to  the  king  by  deed 

inroUed,  it  is  void;  for  it  is  infeparable  to  the  blood.     1 1  Rep. 

^7.  a.  in  Magdalen  College's  Cass,  £iys  that  it  was  h  heU 

m  time  of  H.  8. 

^'  '^g  12,  Incidents  to  an  ejiatt  tail  are  ift.  to  be  difpunijhahle  ofwafi* 

h!%}m      adly.  That  Ae  wife  JbaU  he  endowed.     ySLj.  That  the  bujbm 

Mary  For-  Jbatlbe  tenant  by  thecourtefy.  4thly.  That  tenant  in  tail  may  fyfftr^ 

^^^'*       common  recovery.    And  therefore  if  a  man  makes  a  gift  in  tail  upoo 

condition  to  reftrain  him  of  any  of  thofe  incidents,  the  condition  is 

repugnant  and  void  in  law.  Co.  Litt.  224.  a. 

13.  If  eftovers  are  granted  to  be  burnt  in  a  certain  boufe  there 
he  that  has  the  houfe,  by  whatever  title  he  has  it,  (hall  tetve  the 
eftovers ;  for  the  one  is  an  infeparable  incident  to  die  other.  Fiik 
Iiaw.  5.  a.  Max.  15. 

14.  A  man  mxiXs  fervice  of  caJHe^guard^  and  retauns  the  cqfib 
i(  is  void.  Fin.  LraW.  5.  b. 

15.  Jufiice  feat  is  incident  infeparable  to  z  forefi^  Padob  93t 
HilL  17  Jac.  B.  R.  in  Bridges's  cafov 
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(A)  Incongruent.    What  Things  fhall  be  faid  fuch* 


I.    r  f^T*  cannot  be  beUnring  ta  a  churchy  becaufe  it  is  in^ 
-^  congruent;  per  ColceQi.  J.     2  Brownl.  200.  in  cafe  of 

Rowlesv*  Mafon.— <ites  10  £«  3.  5« 
2.  Tithes  cannot  be  appurtenant  to  a  manor^  becaufe  incongruent^ 

4Md  zfpiritiud  thing  IhaU  not  be  perdiient  to  a  temporal^  and  fo  t 

conveifo.  2  Brownl.  200.  ut  fup. 
3*  Turbary  cannot  be  to  land^hat  muft  be  to  a  houfe.  2  Brownl. 

200;  ut  fup. 

4.  Tenant  of  a  manor  in  Edw.  2.  Time  prefcrlhed  to  havefru 
bttU  and  hear^  but  held  not  good,  becaufe  incongruent ;  otherwife 
in  cafe  of  the  lord  of  the  manor.     2  Brownl.  200.  ut  fup. 

5.  Cuftom  to  frefent  common  in  the  leet  is  incongruent  af>d  fo  not 
Igood*,  &r  it  is  not  proper  to  the  court    2  Browm.  200.  ut  fup. 


*m 


3lncon(iQenl:. 

f^h)    What  fhall  be  laid  to  be  fo. 

I.  T  F  a  mad  'he  forefter  hy  patent^  and  after  is  made  jujiice  of  Br.  N.  C. 

^  the  jame forefiy  the  firft  patent  is  void.    Br.  Office  and  On.  *9  H.  8.  pt 
jJ.  47.  cites  29  H.  8;  by  fcveraL  "*• 

2*  So  where  a  par/on  is  made  a  bijbop^  the  parfonage  is  void ;  Br.  N.  C. 
for  he  cannot  be  ordinary  of  himfelf  nor  puniih  himfelf.     Ibid.  29  H.  8.  pL 

3.  Bat  2L  man  may  he  Jleward  of  a  forefl  by  one  patent^  and  3^,  ji^c 
jttftice  of  the  fame  foreji  by  another  patent  and  both  good;  for  both  i9'h/8.pU 
arejuaicialy  and  juftices  of  the  foreft  may  make  a  fteward  of  the  ix6. 
fordl.     Ibid. 

4.  Quaere,  if  a  man  may  be  keeper  of  the  foreflr  andjuftice  of  the  Br.  N.  C. 
forejij  it  fcems  that  he  (hall  not }  becaufe  the  killing  of  the  deer  *9  ^-  ••  ^ 
by  the  keeper,  &c,  is  a  forfeiture  of  his  office;  for   it  (hall  be  "  * 
adjudged  by  the  juftice  of  the  foreft,  and  he  cannot  judge  himfelf. 

ibid« 

5.  A  man  cannot  be  a  judge  and  a  minijier  in  one  and  the  fame  Ow  mstf 
court,  as  to  be  king's  remembrancer,  and  alfo  a  baron  in  the  court  ^^}^^ 
of  Exdiequerj   per  Popham  Ch.  J.    Pafch.  35  Eliz.  Poph.  28.  L^^^fJST^ 
cites  Blake's  cafe.  rejptai,  as 

in  re-dif- 
ie6ti  the  flieriff  it  judge  and  officer.     And  alfo,  where  there  are  (everal  jtulgesy  pert  cf  tH 
pfdret  m  where  there  are  a  majror  and  bailiffs^  the  baiiiiEi  may  be  officen  toa  hy  cuftm*    Crob  C. 
ia»-  Alkh.  4  Car.  2.  &.  Crane  v«  Hglland. 

6.  The 
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6.  The  a^tij  rfz  park  and  intereft  in  die  park  cannot  flaril  • 
together  in  one  peribn,   and  he  cannot  be  die  queen's  piker 
when  by  grant  it  is  his  own  par]p.    Arg.  dodb.  418.  Tnn.  21 
Jac.  B»  R.  in  cafe  of  Zouch  v.  Moore* 

7*  A  man  m^y  loe  judge  andgq$lern  Admitted.  Arg.  Show.  i62t 
cites RoIK  8o6.  (B)  pL  i.  Duime  v.  Patie. 

8.  Two  feu  immidiateh  €xpi£fant  one  on  another  cannot  fabfift 
in  the  fame  perion.  i  Salk.  338.  Hill.  5  W.  &  NL  Stmaiondi 
V*  Cudmore. 


•    •      »•    »  .       ♦  t«     t 


3nctodc|)tntnt« 

(A)  Incroachment  (f  Land. 

S«  X1I7  HE  RE  land  is  incroached  out  of  a  numorj  the  incroadi- 
^^    meat  does  not  m^e  it  to  be  no  parcel  of  die  manor,  but 
in  right  it  belongs  to  die  manor,  per  Doderidge  /•  and  Lee  Ch.  J. 
Godb.  411.  Trin.  21  Jac.  B.R.  Sommer's  cafe. 

2,  ^ibt  by  hrdoftbe  Uef  agfiinft  tbf  b/ir  for  an  inrrffwrhiPffff^  QH 
the  highway  by  the  anceftor,  continued  by  the  heir,  and  for  which 
the  anceftor  was  indi£led  in  the  leet,  and  on  which  ihdiAmentan 
order  was  made  to  reform  the  incroachmept  by  fuch  a  day,  upoa 
the  pain  of  40  x.  and' for  not  reforming  thereof  this  su^on  is 
brought  for  die  40  s.  and  declares  as  before,  and  held  good 
wHhout  alleging  notice  of  ^hf  order  i  for  being  widiin  the  juriflic<« 
tion  of  the  ket  he  ought  to  take  nodcc  at  his  peril.  ^  See  Condi- 
tions (B.  d)  pi.  6.  Mich.  11  Car.  B.  R.  between  Lee  and 
3podib^. 

3.  The  court  fecmed  to  incline,  that  an  a6Hon  of  debt  will  not 
lye  by  a  lord  of  a  manor  again^ft  his  copyhold  tenant  for  a  fain  Mjftf' 
fed  by  the  homage  for  an  mcroachment  on  th&waft.     Carth.  18 J. 

Mich.  2  W.  &  M.  B.  R.   Cudmorc  v.  Honeywood. ^Hc 

ought  to  take  his  remedy  by  way  of  a^on  and  not  to  have  it  prefeot* 
cd  as  a  nui&nce.    Arg.  Ibid. 

(B)  Incroachment  ofReAt  or  Services.    What  fhafl 
be  faid  to  be  fuch,  an4  in  what  Qzkz  bmdiog. 

I.  T  Ncroachment  of  rent  bj  the  hands  of  a  dijfeifor  (hall  not  bind 
.  ^  him  that  has  right.  6  Rep,  58.  HilL  4  Jac.  C.  B.  in  Bre- 
diman's  cale. 

2.  Incrqaichinent  by  th^  donor  onihe  dona^  or  of  the  leffir  on  tbi 
teffeey  (hall  not  bind  them  in  avowry^  as  it  fliall  between  lord  oaod 
tenant ;  becaufe  when  the  donor  or  lefTor,  or  their  heir  avows^  he 
muft  (hew  the  original  refervadony  by  which  will  appear  how  much 
was  referved  \  but  if  lord  and  tenant  be,  and  the  teoaiit  makes  gi^ 


a 
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in  tail  or  kafes  for  life,  the  remainder  in  fee,  incroachmcnt  of  the 
lord  on  donee  or  leflee  iball  bind  them ;  for  the  lord  need  not  fliew 
the  beginning  of  the  feignionr  \  per  Coke.  lO  Rep.  loS.Mich.  lO 
Joe.  in  Lofield's  cafe.— Cities  8  Rep.  65.  a.  Sir  William  Fof- 
ter's  cafe.— -^And  20  £.  3.  Avowry,  131.  5  £.  4*  a.  F.  N.  B.  i  j^ 

(C)  Incroachment  of  Rent  or  Services,     ^ions  [35®  J 

znd.  Pleadings,  ■  %\^l^- 

t .  Mag.  Chart.  TJ*  N  A  C  T  S,  that  no  man  Jhall  he  dift reined  U  do  But  tMs  (bu 
cap*  lo,        •*-'  more  fervice  for  a  knight*  sfee^  nor  for  any  free"  tutee^r/MA 
4)oUj  than  therefore  is  due.  ;^'|  ^^^^^ 

if  he  incroaches  ncorc  rent  or  fcrvjces,  the  party  (hall  have  no  remedy  by  this  ftatute  againft  th« 
king,  either  by  petition  or  otherwifc,  bccaufe  the  king  is  not  namedi  and  fo  (hall  not  be  redrained 
of  this  ad^rantage  of  the  incroachmcnt  which  the  common  law  fuffered.  PI.  C.  243.  b.  244.  per 
VVefloo  J.  Trin.  4  Eliz.  in  cafe  of  Wyllion  v.  Lord  Berkley.  This  itatute  exttJidi  to  the  right 

€md  not  to  tbg poJJfJioH.    9  Rep.  33.  b.  in  BucknalVs  Cafe* 

a.  If  an  incroachment  be  made  upon  a  tenant  in  tail,  or  for  life.  Such  (hall 
«r  any  other  who  cannot  Thaintain  a  writ  of  ne  injujle  vexes,  nor  ^^\  b*ve  % 
contra  formam  coUationis,  nor  other  remedy,  he  fhall  have  an  ac^  ""*  *"^"  for 
tion  on  ihejiatttte  of  magna  charta,  cap.   \o.  For  that  ftatute  in-  inafmacu  ' 
tends  to  relieve  thofe  who  had  no  remedy  at  the  common  law.    2  ^  the  re« 
Inft.  21.  f^'Tf'l*^ 

IS  the  utle, 
no  incroachment  ihall  hurt  them,  biic  they  (hall  avoid  it  in  avowry  and  the  flat.  Mag<  Cbait.  cap* 
10.  extends  not  to  the  donee  in  tail,  leffee  for  life/ or  grantee  crif  a  rent-chargey  which  Appears 
by  the  words  (majas  fervkium)  which  is  intended  between  very  lord  and  very  tenaot.'    8  Rep* 
^5.  ju  a  note  oC  Che  reporter  in  Sir  VViUiam  Fofter's  cafe  If  lord  and  tenant  he,  and  the 

tenant  makes  a  gift  imtiul^  or  leafe  for  life,  the  remainder  in  fee,  (here  the  incroachment  by  the 
lord  upon  the  (!onee  or  leHee  Jh,ul  bind  them ;  for  the  lord  need  not  ihew  the  commencement  of 
the  feigoim7  ;  but  it  fltall  not  bmd  the  ijfug  in  tail,  lo  Rep.  loS.  a.  in  a  note  of  the  reporter  in  X<o« 
Void's  cafe. 

3.  A£fe  of  10 s.  rent,  the  plaintiiF  afcertained  the  court  that 
it  was  rent  fervice,  the  defendant  faid  that  J.  S.  whofe  eftate  the 
plaintiff  hath  in  the  lordfhip,  by  the  deed  which  he  Jhewed,  enfeoffed 
W.  N.  whofe  eftate  he  hath  in  the  tenancy,  to  hold  by  6  d.  for  all, 
fervices,  judgment,  if  for  more  rent,  the  affife  ou^ht  to  be  ;  and  a 
good  plea  \  and  it  is  iaid  elfewhere  that  incroachment  may  be  a^ 
voided  by  deed,  as  heire,  or  by  coertion  of  dijlrefs.  Br.  Encroach- 
pent,  pi.  4.  cites  28  AiT.  33. 

4«  If  a  man  holds  by  2S.  and  the  krd  incroaches  6  s.  the  tenant  tlf  it  be 

(hall  not  avoid  this  without  deedj  quaere  if  by  *  coertion  ofdijirefs ;  by  coertioa 

by  which  he  (aid  that  he  held  the  two  houfes  by  6  s.  and  the  rem-  /fhoigh 

naot  by  fealty,  judgment  of  the  avowry^   ana  the  other  that  he  fuchcoer^ 

held  of  him  as  '\ta  the  avowry,  &c.  Prift.  &c.  Br.  Avowry,  pi.  tionbeonly 
M^   ^:«^^  r  \x    f    A  *       to  his 

49.  atcs  5  H.  5. 4.  ,  g^j^j  y^ 

he  (ball  avoid  fach  feifin  in  avowry.    4  Rep.  11.  b.  in  Bevil's  cafe. 

5.  In  refcous  if  the  lord  incroaches  J^  A.  of  his  tenant  who  holds  Br.  Avow- 

rfhim  by  2d.  only,  he  fliall  not  avoid  this  incroachment  in  avowry,  ^^^'^^3.^0! 

whether  he  has  thereof  deed  or  not,  but  if  he  has  deedy  he  fhall  — pi,  c.  94. 

Vol.  XIV.  E  e  have  b. 
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•  This  writ  have*  CMtra  fermom  feoffamenti^  and  if  be  has  net  deed,  he  ftaB 


fuia  tnf-      upon  a  deed  to  avoid  it  by  plea  in  avowrjy  to  avoid  circuity  of  ac* 
to  how'^by    ^^"'    ^^-  ^^"^-  ^^^'"*  ^^^^-  P^-  ^'  ^^^^?  5  E.  4.  87. 

homage,  fealty  and  rent  by  deed,  and  afterwards  feoffor  diilrains  for  foit  or  other  fervices,m  fadi 
cafe  tha  ferjfce  or  bis  heir  (hall  have  this  writ,  and  it  may  be  dircdted  to  the  lord  bimfelf  or  fail 

bailiffs  and  is  a  prohibition  of  itfelf.     F.  N.  B.  16*.  (E)  (F)  163.  (A) But  if  a  fttfi^  te 

made  hrfore  time  o/mmory,  one  ibali  not  have  this  writ,  but  a  ne  injufte  vexes  ;  for  fucb  a  feoff- 
ment is  not  pleadable.    Ibid,  in  the  notes  there  (b)  cites  la  H.  4. 14.— But  «w«  but  '^/jf**" 
his  hiirs  who  are  privies  to  tbe  ditd^  (h.«H  have  this  writ  of  contm  formam,  tec  but  if  the  [firnj  fc* 
offce  makes  a  feofirnent  over  to  hold  of  the  chief  lord,  &c.  the  [ficoHtl^  f toffee  Ihall  not  ha»c  lhi« 
"writ  becaufe  not  party  or  privy  to  the  deed,  but  htjhall  f  rebutt  the  lord  by  that  deed  to  claim  ohm 
fervices  than  mentmed  in  tbe  deed,    F.  N.  B.  163.  (C)     But  the  notes  there  (a)  fay  that  the  contruy 
has  been  adjudged,  vU.  that  where  ihc  feoffee  of  tbe  \JirJl  ]  feoffee  to  whom  the  deed  w«  iiiad«i 
btougbt  the  vtru  againfl  :be grantee  of  bim  lubo  made  tbe  £ed,  hc  was  adjudged  to  anfwer,  and  CbaC  WiU 
by  laid,  it  had  been  often  fo  adjudged ;  cites  4  E.  3.  25.  and  fee  4  H.  4.  5.  per  Thirn.  a  feofleet 
&c.  and  fee  10  E.  3. 15.  accordingly  by  Treroail.    Ibid.— —Though  F.  N.  B.  ilMd.  (I)  fcyif 
that  this  writ  lies  only  againft  the  feoffor  and  his  heirs,  and  cites  xo  E.  3. 2$.  and  7  E.  3.  %      ^ 
f  A  ilranger  may  rebutt  the  feoffor,  or  his  lieirs  by  the  deed  of  feoffment,  notwithftandlng  the 
feifm.    F.  N.  B.  163.  (C)  in  the  notes* there  (c)  cites  5  B.  3.  19.  8  E.  3.  67.  4  E.  2.  Avowry, 
aoa    fee  contra  4  E.  a.  Avowry,  401.  Rebutter,  2a  £.  3.  i8.  although  the  feoftnent  was  made 
to  a  ftranger  to  the  tenancy,  he  Ihall  not  rebutt  a  ftranger  in  the  feigniory  after  feifin  by  deed  «f 
Confirmation  btftre  time  of  memory,    11  E.  3.  Avowry  100.  nor  by  deed  of  feoffment,  10  E.  3.  »5-    He 
Ihall  not  fere  judge  tbe  temut*  7  E.  3. 8.  fee  contra  per  Kiit.   .The  party  rebntts  the  lord  by  coofir- 
nation  of  his  grantor,  to  hold  by  lefs  fervices,  z8  £.  3.  92, 93.  per  Cur.  See  10  Aff.  %^  28  A£ 
33#  12  R.  a.  Avowry,  a66.  43  E.  3.  ibid.  258.  19  E.  3.  ibid.  121.  F.  N.  B.  163.  (C)  in  the  netti 
there  (c)  cites  the  above  cafes.— —4f  the  lord  confirms  tbe  efiau  o(  the  tenant  to  h(Jd  by  leffer  ftf- 
vices,  &c.  the  tenant  (hall  have  this  writ  if  he  be  diftrained  for  more  fervices  than  there  are  spe- 
cified in  the  deed  of  confirmation.    F.  N.  B.  163.  (G)   ^ttes  Mich.  16  £•  3.  Avowry  243.  30  E* 
3.  13.  per  Seton,  &c. 

J  PI.  C.  94.  b.— — Ne  injufte  vexes  lies  where  the  lord  has  of  Ute  time  got  feifin  of  more  reot, 
"by  the  tenant's  paying  it  vohtnrarily  without  coertion  of  diftrefs.  And  if  the  lord  diHreiiis  the  te- 
nant for  this  furplufage,  the  tenant  cannot  avoid  the  lord  in  avowry,  becaufe  of  the  fetfia  tbe  locd 
bad  l;y  his  own  agreement ;  but  he  may  have  this  writ  dire£led  to  the  lord,  which  is  ia  itfelf  a 
prohibition  not  to  dillrain  his  tenant,  to  do  other  fervices  than  of  right  he  ought ;  and  it  b  in  iU 
nature  a  writ  of  right  and  ihall  be  patent ;  and  this  daufe,  et  nifi  feceris,  vicecomes,  Jtc  Ihatt  be 
in  the  writ ;  and  the  procefs  is  prohibition,  attachment  and  diftrefs  ;  and  this  writ  is  founded  oi| 

ftatute  of  Magna  Charta,  cap.  10.  F.  N.  B.  10.  (C)  (D)  (E) Buta  Inft.ai.  cites  feveni 

ancient  books  to  fhew,  that  this  writ  is  not  founded  on  the  ftatute,  but  was  tlie  ancient  law  el 
England,  and  long  before  this  ftatute.  If  the  hrd  receivers  more  on  em  aSion  triedy  the  tenant  IhaD 
not  have  this  writ ;  per  Knivet,  quaere,  39  £.  3.  x8.  and  fee  accordingly  38  E.  3.  F.  Droit  3£»aod 
by  ^  Green  the  tenant  (hall  have  a  ne  injuile  vexes,  though  the  lord  recovers  thi  rent  by  affifi,  wAici 
he  fiad relfofedf  but  tbe  deed  thereof  not  produad  in  evidtir* ;  or  where  the  affife  was  tahm  on  tbeftifn  md 
dilfeijin,  F.  N.  B.io.(C)  in  notis  (a)  cites  7  H.  5. 7.-^— [  ^  This  feeras  a  roiftake  and  that  it 
fliould  be  (Hals,)  and  there  is  nOfuch  name  as  Green  ttiere  in  the  year  book.] 

ThtfenffeefhsM  not  avoid  feifin  of  rent  had  of  his  feoffor  by  incroachment,  por  (hall  he  have 
a  writ  of  ne  injufte  vexes.  F.  N.  B.  si.  (C)  cites  Mich.  18  E«  a.  And  the  notes  there  (a)  dta 
33  E.  3.  F.,  Avowry  255,  or  rather  225.  accordant,  and  that  therefore,  on  fpecial  matter,  fhewttf 
he  may  traverfe,  that  he  takes  by  the  feoffment,  and  the  tenonr,  by  whofe  hands  the  feifin  wi^ 
Ihall  not  avoid  this  on  the  avowry,  cites  18  E.  2.  F.  Avowry  217.-—— Nor  fhali  a  man  hare  tbit 
writ  agaiwjltbi  grantee  of  tbe  feigniory.  F«  M.  B.  II.  (C)  cites  Pafch.  10  £.  3. 

*[35»] 

4  Rep.  II.       6.  In  replevin  it  was  held  by  all  the  juftices,  that  if  a  nwn  boWi 

*  tited?n  Be-  ^^  ^^  ^^^  '^"^  ^Y  ^  '*  P^^  ^'"^  ^^  *^  '^^  S^^  3^*   P^*"  *"**  *^ 

Yirs  rafe.  incroachment  or  feifin  of  furplufage  of  the  fervices  fiall  mt  iud 

—2  inft.  tte  tenant  in  •  affife  of  rent j  nor  in  a  writ  of  refcousy  nor  in  cejffawt  \ 

Br!"A^c,'  for  in  thefe  anions  the  tenure  (hall  be  tried,  and  not  the  fcifiiH 

pi.248.  V^  '^^s^    And  per  Brian  J.  in  replevin  tbe  feijin  is  traver/akk 

citesaa  AtL  and  not  tbe  tenure ',  for  %  inciWhoienti  or  furplus  of  fervices  fbm 


3fnctttn&ciincc0* 
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Irind  in  replevin^  and  there  the  feifin  fhall  be  anAnrered,  and  not  the  ^3.  per 
tenure.    Br.  Encroachments*  pi.  u  cites  I2  £•  a.  7.  Thorp, 

'  r  T    /  quod  QQn 

negatur.— — *  Br.  Encroachment,  pi.  2.  S.  P.  cites  12  ACT.  68.  ■  ■  .j  This  rule  Holds  not  ia  mie 
xifuficr^v^  or  of  the  iffut  in  tail ;  for  they  (ball  avoid  it  in  aa  avowry.  2  IniL  2X«<— *4  Rep*  1 1* 
liw  S.  P.  in  Bevii's  cafe. 

« 

7.  And  if  the  lord  by  dtfirefs  makes  the  tenant  pay  more  than  And  to 
is  aue,  fudi  feifin  is  bv  coertion.      Br.  Encroachments,  pi.  t.  cites  fuch  cafe 

laE.  4.7.  thetctttot, 

^^  *  upon  the 

]ord*s  diftraining  for  the  rent  due,  and  the  rent  incroachedi  may  tgnsUr  vfhat  is  dmofrigbt,  tmd  wmkt 
refnuiftbe  krdmtUln^  accept  it  ai)d  Ihall  not  bedrivefl  to  a  ne  injufte  vexes,  or  contra  forroam 
iieolfamenti  as  lus  cafe  lies  ;  bnt  it  (hall  be  avndgd  in  oBim  hrmibt  by  the  lord  far  the  re/itu,  » in 
trejjpafs  brought  by  himfelf  for  the  diilrefs/a»  thejum  iitcnacbtdf  and  uoC  due  of  right.  4  Rep*  tx. 
b.  in  Bevill's  cafe.  # 

8*  Avowrf,  becaSfe  A.  held  of  him  hj  fealty  I2d.  rent  andfuit  of 
€9ttrtj  the  rent  payable  at  4  days  in  the  year j  and  alleged  feijin  by  toe 
bands  of  the  faid  A*  que  ejlate  the  plaintiff  has^  and  for  the  rent 
of  \  days  and  fealty  he  avowed  \  the  plaintiff  faid  that  he  held  of  tbt 
avowant  by  fealty  and  I2d.  payable  at  one  day^  of  which  the  defendant 
voas  jeifed^  abfque  hoc  that  he  held  of  him  by  the  12  d.  payable  at  4 
days^  and  as  to  the  fealty  he  tendered  to  him  at  fuch  a  placcy  and  he 
refufed'y  and  it  was  agreed,  per  tot.  Cur.  that  the  obtaining  of  the 
rent  at-  4  days,  which  fliould  be  paid  at  one  day  only,  was  no  in^^  * 
croachment ;  becaufe  they  agree  in  the  fum,  whereof  he  haS  alleged 
feifin  in  the  avowry.     Br.  Avowry,  pi.  109.  cites  21  £.4.  84. 

9.  The  lord  incroachethyJri;;Vfj  of  another  nature  and  avows  for 
it ;  the  tenuri  fhall  be  traverfed  and  not  the  feijin  \  otherwife  it  is  if  he 
incroach  more  of  toe  fame  nature  ;  as  where  he  holdeth  by  12^.  to 
incroach  2  s,  &c.  there  the  feilin  (hall  be  traverfsd  \  for  the  quality  of 
the  tenure  is  traverfable,  and  not  the  quantity  \  bat  to  avoid  the  in-  (.  35^  J 
croachment  of  the  quantity,  the  tenant  is  put  to  a  writ  of  xujloms 
and  fervices^  or  contra  formam  feofFamenti ;  and  this  is  an  eftopple 
between  true  lord  and  tenant  only  in  replevin  j  and  the  tenant 
may  make  refcousj  if  he  diftrains  for  this  incroachment,  and  alfo 
this  incroachment  is  iKiendable  only  between  true  lord  and  true  tenant^ 
and  not  dehor  and  don:;e,  leffbr  and  lefl'ee  ;  for  there  they  ought  to 
avow  upon  the  refervation,  which  the  tenants  may  traverfe  not- 
with (landing  the  incroachment  i  per  Plowdsn.  Pi.  C.  94.  Wood- 
land v.  Mantle  and  Redfole. 


3lntvm\>xanttsi, 

(A)  0^&at  are  Incumbrances. 

X.  r>RANT  by  copy  is  an  incumbrance.    Savil.  75.  26  Eliaf. 
^  Lovell  V.  Lutterell. 

a*  A  term  is  devifcd  to  A,  for  life,  in  caf«  fhe  lives  fole,  and  Mo.  149. 

E  e  2  afttr  P^-  39j- 


S5S  Ittcumteaticei. 

A^«^  C.  after  to  B.  The  inkeritance  is  in  J.  S.  A  purehaTes  &e  idheritaiM 
coabd6<.  ®^ J'  ^'  ^'^^ Covenants  with  A.  to  difcfaa^  the  tenement  of  aM 
84  C*  '  former  charges,  and  afterwards  A.  marrits.  Upon  this  B.  enters. 
A«  files  J.  S.  upon  the  covenant  and  adjudged  that  it  lies ;  for  that 
this  peffthility  to  have  the  refidue  of  the  term  upon  A*i  marriage^  b 
^former  charges  for  the  will  was  before  the  covenant,  and  the 
poffibility  (hall 'awake  and  have  rdlation  before  die  marriage,  Ow. 
*u  Trin.  28  Eliz.  C.  B.  Haverington's  cafe,  als.  Hamington  ▼. 
Rider. 

3.  Tenant  in  tail  of  a  rent  purchafes  the  land  out  of  which  the 
rent  iflues,  and  makes  a  feoffment j  and  covenants  that  die  land  at 
the  time  i^  difcharged  of  all  former  charges;  diough  this  charge  is 
not  in  efje  hut  is  infufpence^  as  it  is  (aid  3  H.  7.  12.  yet  if  the  tenant 
in  tail  die, -his  iflue  may  diftrein  for  this  rent,  and  then  is  the  cove- 
nant broke;  for  now  it  (hall  be  accounted  2l  former  charge  heSorc 
the  feoffment.  Ow.  7.  in  the  cafe  of  Haverington  als«  Haniogton 
V.  Rider. 

4*  Covenant  that  land  fhall  be  difcharged  of  incumbrances  does 
not  extend  to  fuch  things  as  are  of  common  right  y  for  they  are  by 
law  exempted,  as  tenure ;  but  7  Eliz.  it  was  adjudged,  that  if  any 
claim  common  by  prefcription  by  eigne  tide  and  recovc:rs,  it  is  a 
breach  of  fuch  covenant.  Arg.  2  Roll.  R.  287.  Hill.  20  Jac.  B.  R« 
in  cafe  of  Swinnerton  v.  Butlar. 

5.  A  remitter  is  no  incumbrance  \  for  it  is  an  ancient  right.  Afg« 
Godb.  317.  Pafch.  21  Jac. 

6.  A  provifo  that  lejjie  for  years  {hall  not  charge,  or  incumber  dis 
land  reftrains  him  not  from  making  a  leafe  of  it,  as  was  isiid  by  Holt 
Skin.  150.  Mich.  35  Car.  2.  B.  R.  in  the  Exchequer. 


(B)  Equity.     Decreed  to  be  difcharged. 

1.  \X7HERE  there  were  articles,  and  in  them  a  covenant  to  rt- 

venant  in  the  conveyance,  that  the  lands  wtr^  free  from  /»- 

cumhranc£5  Ld  Cowper  faid,  this  is  not  a  covenant'  that  the  lands 

tare  free,  but  only  that  in  the  conveyance  he  would  covenant  fo. 
353  1  ^"^  *"  ^^  of  fuch  a  covenant,  if  any  incumbrance  is  difcovereJ  be* 
tween  the  executing  the  articles^  andjealing  the  conveyance^  or  deed  of 
iettlement,  whereof  the  party  had  no  notice,  that  incumbrance  ihall 
be  difcharged,  even  before  the  fealing  the  deed  of  fetdement,  both  as 
the  concealment  is  a  fraud,  and  becaufe  it  would  be  needlefr  to  enter 
into  a  covenant,  which  before  eqtring  into,  is  already  known  to  be 
broke ;  but  againft  all  ^other  incumbrances  dkfcvoered  afterwaris 
there  is  the  party's  covenant  only.  G.  Equ.  R.  6.  Trio.  7  AnWi 
Vane  v.  Ld  Bernard. 


(C)Aafi< 
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(C)  Bought  4n  by  fubfequeht  Mortgagees  or  Incum^ 

brancers.     How  far  protected. 

I.  A  martgagedhxA^xo  B.  The  mortgage  vn&forfeiud\  re- 
"^^  •  ddnption  was  decreed,  but  the  mortgagor,  after  the  for- 
feiture and  before  the  decree  performed,  had  entered  into  feveral 
hnds^^  and  ^Jiatutey  which  were  brought  in  by  B.  m  which  bonds  and  , 
Jfatutg  B.  extended  the  land',  per  Cur.  the  judgments  recovered  on 
the  faid  bonds  ought  not  to  attach  the  &id  mortgaged  premifles,  they 
being  after  the  decree^  and  decreed  them  and  the  extents  thereon  to 
be  fetuide.  1656.  Ch.  Rep.  171,  Welden  v.  Ralifon. 

2.  The  plaintiff,  for  a  valuable  conftderation,  had  zfecurity  fir 
60 L  eiyearhr  lives^  and  fo  was  a  purchafor  for  a  valuable  confidera- 
tioii,  and  t£e  lands  were  afterwards  mortgaged  to  the  defendant,  who 
being  informed  of  the  purchafe,  and  that  it  was  before  him  in  time, 
he  took  affi£;nments  of  three  recognizances  prior  to  the  plaintiff's 
tide,  two  ofwhich  were  for  money,  and  the  other  for  counter  fccu- 
rity,  upon  which  he  extended  all  the  lands  charged.  The  plaintiff 
prays  a  difcovery  of  the  nature  of  thefe  dormant  incumbrances,  and 
for  what  caufe  contracted,  and  what  was  adlually  received  and  paid 
upon  them,  or  by  perception  of  profits  fince  the  extent.  The  defen-  , 
dant  pleaded  his  mortgage,  and,  fubfequent  to  that,  his  purchafe  of 
^e  other  incumbrances  to  corroborate  his  fecurity,  and  that  there-* 
fore  be  ought  not  to  make  any  difcovery.  But  the  court  conceived^ 
the  defendant  ought  to  anfwer,  becaufe  the  plaintiff  has  a  prior  fecu- 
rity, though  both  were'purchafors.  But  Baron  Turner  (kid,  that 
if  the  prior  incumbrance^  that  was  taken  in,  had  been  2,fiefimpU  upon 
a  forfeited  mortgage,  then  the  fecond  mortgagee  or  purchafor  (hould 
not  have  a  difcovery ;  becaufe  then  the  whole  eflate  was  abfolutely 
in  the  firfl,  and  confequently  the  fecond  could  have  no  interefl  in 

it.     But  here  the  firfl  incumbrances  were  only  charges  upon  the  / 

land,  the  cognizees  having  no  interefl  in  it.  The  defendant's  coun- 

iel  produced  two  orders  of  Chancery,  whereby  they  alleged  that 

that  court  had  ruled  it  otherwife  in  the  point  in  queflion.     But 

the  court  ordered  ut  fupra  notwithflanding,     Mich.  12  Car.  a* 

Hard.  173.  Hacket  and  Bedell  v.*  Wakefield. 

3.  S.  feifed  in  fee,  granted  a  rent  charge  to  H.  and  afterwards  8.  C.  cited 
wartgaged  the  pnmljfes  to  Q  who  bought  in  a  judgment  precedent  to  ^aOerof 
the  rent^charge  ',  there  C.  having  no  notice  of  the  rent  charge  when  the  RoiJsy 
he  lent  his  money,  H-  could  have  no  remedy  in  equity  agamfl  the  who  iai4 
judgment,  unlefs  be  would  pay  both  the  mortgage  and  judgment.  ||^  ^^fj^^ 
Chan,  Cafes.  149.  Mich.  21  Car-  2«  Higgon  v.  Syddal,  Calamy  in  that  cafe, 

jc  al.  '  5**3t  the 

4.  Third  mortgagee,  without  notice  at  the  time  of  his  mort-  c^^JJJJIJ*' 
gage  buys  in  the  firft  incumbrance,  viz,  a  fatisfied  judgment  \  he  %vhowas 
&dl  have  the  benefit  of  it.  Mich.  1683.  Vcrn.  187.  \  tdmonds  v.  the  firft  in- 

at  law  eoffxA  kot  a  a^oioty  and  out  ctf  tbe  nnaiiuAg  moiety  S.  might  diih^in  (br  the  whole  rent  1 

£03  but 


but  that  it  (eems,  if  the  firft  incumbrance  had  been  a  Jlahoe  fia^*t  and  the  third  moctgatM  bad 
brought  it  in,  he  ihouJU  have  had  the  whole  land,  until  at  law  the  conufor  by  icire  fac  ad  ooBipa- 
tandum  had  got  the  flacute  vacated,  and  that  could  only  he  on  payment  of  the  penalty.  Fo^  equity 
ivould  not  Jn  fuch  cafe,  give  any  alliftance  againft  a  third  mortgagee,  without  notice  until  *  be 
was  paid  both  mortgage  and  fVatute,  and  fo  took,  a  difference  between  a  third  mortg^ee,  buying 
in  a  ftatuce,  being  the  firft  incumbrance,  and  a  ftatute  creditor,  itc  being  a  third  incumbrancer 
buying  in  a  firft  mortgage.  2  Wms*s  Rep.  493.  Mich.  1728,  in  cafe  of  Brace  v.  the  Dutchefi  of 
Marlborough.  Though  the  rule  of  equity  has  been  fo  fettled,  it  is  not  however,  witfaoot 

great  appeanvntt  ^f  bard/hip  \  per  the  Mafter  of  the  Rolls.  Mich.  1728.  and  faid  that  ftill  it  feemf 
reafonable  that  each  mortgagee  Ihould  be  paid  according  to  his  priority,  and  it  is  hard  to  leave  a 
iecond  mortgagee  without  remedy,  who  might  know  when  he  lent  the  money,  that  the  land  was 
of  fufficieot  value  to  pay  the  firft  mortgage,and  alfo  his  own,  and  that  to  be  defeated  of  a  joft  debt, 
by  a  matter  inur  ciloi  adia  is  great  Ceverity  being  only  a  contrivance  between  the  firft  mortgagee 
and  the  third  ;  but  that  this  had  been  fettled  upon  folemn  debate  in  the  cafe  of  f  Maksh  v.Lt&i 
2  Vent.  337.'  but  chat  tlicre  is  no  reafon  to  carry  it  further.  2  Wms's  Rep.  492.  Mich.  1728.  in 
cafe  of  Brace  v.  the  Ducchefs  of  Marlborough.  *  ?afch.  22  Car.  2. 1  Chan.  Cafes,  x66.  March 
2e  al.  V.  Lee.  S.  ?.■■  3  Ch.  Rep.  62.  March  v.  Lee.  Trin.  1690.  2  Vem.  159.1  ■ 

f  S.  C.  cited  by  the  Mafter  of  the  Rolls,  Mich.  1728.  2  Wms's  Rep.  494.  in  cafe  of  Brace  ▼.  tb« 
JDutchefs  of  MarllK>rough. 

Itfeems  5-  Whether  a  JlatuU  bought  in  by  a  mnrtgagee  ought  to  be  ufcd 

not.  Vid.      as  t$  lands  not  in  bis  mortgagt  ?  Pafch.   22  Car.  2.  I  Chan.  Cafes 

!i*  ;  vInt.  ^^'  *  ^*^^^  ^-  ^«^- 

337.  S.  C— Pafch.  167X.  3  Ch.  Rep.  67.  per  Ld»  Keeper  Bridgman.  Two  juftioes  agamft  twO| 
that  it  flialL 

Hill.  27,28.  6.  A  mortgagee  buying  in  a  prior  fecurityof  the  lands  in  bis 
Car.  2.    2     mortgage  and  other  lands  fJiall  not  hold  all  againft  a  nniddle  mort- 

»w."wkid!  ^%^  ^f  ^'^  ^^^^  '^"^^  ^^^1  '^^  ^"^  ^°  *^*°^  ^^  ^^^  fccurities  be  la- 
ham  and  tisned  ;  per  Wild  and  TwifJen.  But  it  was  refolved  and  ruled 
Atkins  v.  othcrwife.  Quaere  tamen.  Pafch.  23  Car.  2.  I  Chaa«  Cafes  202. 
SJ'ILuS'   Bovey  V.  Skipyvith. 

k,  aL  feems  to  be  S.  C.  ^-.^Per  Hale  Ch.  B  2  Vent.  339  in  cafe  of  Marfh  v.  Le«. 

Though  7.  A  third  mortgagee  buying  in  a  firft  incumbrance,  ihall  hoU 

bought  in  againft:  the  fecond  mortgagee  till  bv^th  are  fatisfied.  Pafch.  23  Car. 
Hu    TJm.   ^-  ^  C*^^"-  Cafes  201.  Bovey  V.  Skipwith. 

1687.  2  Vern.  ^9.  Hawkins  v.  Taylor  and  Leigh.  >  ^0  as  UxsLJudpHefit  creJuor.  Vem.  81.  «• 

Trin.  1688.  Turner  V.  Richmond. 

8.  Mortgagee  fuhfcqi^ent  to  a  jointure  got  an  aflignment  ofzfatisfiii 

Jlatute  precedent  to  the  jointure,  and  extended  it  on  the  lands  mort- 

caged.      On  a  bill  by  the  jointrefs,  to  fet  afide  the  extent,  the 

Itatute  bcijig  fatisfied,  the  Mafl:er  of  the  Rolls  decreed,  that  upon  die 

plaintiff's  paying  the  mortgage  money  with  intereft,  the  defendants 

fliould  affign  all  their  feourities  to  her ;  but  would  not  fet  afidc  tbc 

extent  without  payment  thereof.  2  Vern.  30.  Mich,  1687.  Stantoo 

V.  Sadler  and  Bufh. 

Citf  r.  FUi.      .^'  Where  a  prior  incumbrancer  buys  in  a  fubfequent  incumbrance 

R.207.        '^'^h  notice  of  an  intervening  fecurity^  he  fliall  not  be  allowed  tifc 

Degeider  v.  lamc  \  and  cited  the  cafe  of  Borough  and  Francis.  Trin.  i687t 

^r^L    ^"'^-  4^4-  ^"6  ^-  Clopton. 

^^y* ^,T[»?;  3»  Car.  2.  Fin.  R.  406.  Shcrmer  v.  Robblns,  Cox  ie  al*— In  all  foch  cafes  it  ««* 

be  intended  tliat  the  puifne  mortgagee,  when  he  lent  the  money,  had  «  notke  of  the  fecond  mort- 
gage ftatute  or  judgment.  For  that  is  lYvsJek  tfiity.  And  iherefere  where  a  creditor  by  recogW- 
xance  who  bought  m  a  firft  mortgage  did  nia  deny  m>tice  tn  his  a^wtr,  thoufhjmch  mties  «nu  ml  tUrgtd 
tmtbe  biUy  (wlMch  was  brought  by  fome  mefne  incombrancen  for  a  fale,  and  upon  biU  and  aafwtr 
there  was  firft  a  decree  to  ftate  tbc  feveral  JifKwnbMces^  and  Umd  a  wfort,  wui  npoa  th*  * 
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Luther  decree  for  the  .mafter  to  ftatc  the  value  of  ihe  land  mortgaged  to  each  of  the  mortgagees) 
yet  after  all  ihcfe  proceedings  for  a  poifne  judgment,  &c.  cr^uitor  to  infift  upon  his  hnving  had  no 
notice,  and  offninzto  be  txvmneA  upon  mUrrogMorUi  U  mtfufficient ;  but  tliis  denying  of  notice  ouj^bt  to 
of  pear  on  the  fkcufiH^Ky  whereupon  the  parties  might  go  to  iflvic,  and  have  an  opportunity  of  proving 
notice;  per  the  Mailer  of  the  Rolls,  Mich.  1728.  2  Wmss  Rep.  495.  Brace  v.  the  Dutchcis  6f 
Marlborough.  • 

I 

10.  A.  having  mortgaged  lands  to  B.  became  a  bankrupt-^  and 
after  a  commiflion  taken  out,  and  an  aillgment  made  by  the  com- 
miiHoners,  he  made  afecond  mortgage  to  C.  who  kneiu  nothing  of  the 
bankruptcy^  and  took  an  ajjirnment  of  the  prior  mortgage  to  truftees. 

Ld.  Rawlinfon  held,  that  C.  might  protcft  himfelf,  by  his  having  [  355  ] 
taken  in  the  prior  mortgage,  and  cited  many  cafes  of  innocent  pur- 
chafors  having  been  allowed  to  defend  themfelvcs  in  equity  in  the 
like  manner.     But  Ld.  Trevor  and  Hutchins  contra ;  and  held  that 
he  was  not  in  the  cafe  of  an  innocent  purchafor,  and  that  when  the 
commiiSon  was  fued  out  he  was  bound  to  take  notice.     And  Ld* 
Hutchins  faid,  that  the  cafe  turned  upon  this,  that  A.  the  bankrupt) 
at  the  time  of  C.'s  mortgage  had  no  edate  or  intercft   in  him, 
either  in  law  or  eiquity ;  all  was  divefted  and  gone  by  the  aSi  of 
parliament.^  to  which  all  perfons  are  profumed  to  be  parties,  and  are 
bound  by  it ;  and  the  aft  gives  the  commijjioners  power  to  perform, 
conditions ;  and  in  this  cafe  the  mortgage  was  not  forfeited,  but  if 
it  had,  the  commif&oners  fbould  have  had  the  equity  of  redemption  i 
and  took  a  difference  between  a  man's  devejiing  himfelf  by  his  own 
aH  of  his  eftate,  and  where  it  was  taken  out  of  him  by  a^  ofparlia'^  * 
ment^  which  concludes  every  body.     2  Vern,  156  to  161.  Trin* 
1690.  Hitchcock  V.  Sedgwick. 

11.  A  mortgagor  for  further  conjideration  reUafes  the  equity  of  re-^ 
demption  to  the  mortgagee^  and  after  mortgages  to  a  third  perfon.  Such 
fecond  mortgagee  may  prote£b  himfelf  by  an  oldjlatute  j  cited  Trin, 
1690.  per  Ld.  Rawlinfon.  2  Vern.  160. 

12.  A  third  mortgagee  bought  in  an  oldfatisfed  incumbrance^  ^sii 
brought  his  bill  to  compel  the  defendant,  the  (econd  mortgagee,  to 
redeem  or  foreclofe.  He  need  not  prove  payment  of  the  confideration 
money,  but  the  producing  the  deed  and  acquittance  is  (ufficient. 
Mich.  1692.  2  Vern.  279.  Ld.  Ch.  J.  Holt  v.  Mill  &  al. 

13.  Where  a  third  mortgagee  without  notice  buys  in  a  firft  in 
another's  name,  he  may  make  ufe  of  his  trujlees  names  at  law,  either 
to  defend  or  recover,  and  may  have  an  a^ion  at  law  again/}  them  t9 
ajpgn.  P^fch.  1 70 1.  Ch.  Prec,  159.  in  cafe  of  Blake  v.  SirEdwatd 
Hungerford. 

I4«  If  a  third  mortgagee  takes  only  an  agreement  offrft  mortgagee 
to  convey  to  him^  the  fecond  mortgagee  cannot  afterwards  compel 
the  firft  to  affign  to  him.  Becaufe  fuch  agreement  was  no  more 
dian  what  they  might  have  done  without  any  agreement.  Pafch. 
1701.  Ch.  Prec.  160,  in  cafe  of  Blake  v.  Hungerford. 

15.  A  puifne  incumbrancer,  after  the  bill  brought,  and  after  the  A  third 
firft  decree  made,  and  in  truth  after  the  report,  gets  affignment  cS  an  ^^/fZ'f 
wd  juc^ment  or  mortgage,  but  was  denied  any  advantage  by  it;  thc^firft** 
for  he  muft  come  in  according  to  the  time  of  his  own  incumbrance,  mortgage^ 

£  e  4  2  Vern, 
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fningaiia  %  Vera.  52$.  Mich.  1705.  E.  Briftol  &  aL  creditors  of  Sir  Wm. 
i2 'J.^  B»ff«^  V.  Hungerford  &  al. 

rr<iM»  tbtfirji,  and  the  Mafter  of  the  Rolls  held,  that  th?  third  nortgagee,  having  thqs  g«t  the  lav 
of  bis  fide,  and  equal  equity,  fball  thereby  fqueeze  out  the  fecond  mortgage,  and  that  Ld.  J.  Hale 
called  this  a  plank,  or  tabula  in  naufragio  gained  by  the  third  mortgagee,  a  Wrox's  Rep.  ^r. 
Mich.  272s.  Brace  v.  Dutcbefsof  Marlborough. 

'         '  16.  A.  mortgaged  to  B,  and  then  afftgned  the  equity  ^fredin^^ 

to  C,  afterwards  2).  obtained  a  judgment  againft  A.  and  B^  The 
mortgagee  ajjigns  to  D.  his  mortgage,  and  then  C  tenders  the  money 
due  on  thefirji  mortgage  to  D.  who  had  notice  of  the  afjignment  of  the 
equity  of  redemption  upon  his  purchafing  in  his  firft  mortgage;  and 
it  was  objeAed,  that  D.  having  the  legal  eftate  in  him  by  the  af« 
fignment  of  the  forfeited  mortgage,  and  C.  having  only  an  equitaUe 
intereft,  not  fupported  by  the  legal  eftate,  if  C.  would  have  equity, 
he  ought  to  do  equity,  by  paying  off  both  m<mies  to  D.  But  it  was 
anfwered  and  refolved  by  the  court)  that  C.  fliould  redeem,  paying 
only  the  money  due  on  the  mortgage,  andnot  what  was  due  on  the  judg- 
ment ;  becaufe  the  equity  of  redemption  was  never  hound  hy  the  juig^ 
punt  J  for  the  judgment  was  not  confeffed,  fo  as  to  become  a  rol 
lien  upon  the  eftate,  at  the  time  when  this  equity  was  alBgned  -, 
and  therefore  the  judgment  could  never  charge  or  affed  it,  and 
confequently  C.  purchafed  an  eftate  not  bound  by  the  judgment, 
and  by  coniequence  the  judgment  creditor,  by  purchafing  in  the 

L  35^  J  P*"'^^  mortgagor,  could  never  defeat  the  intereft  of  C.  Trin.  1708. 
Abr.  Equ.  Cafes,  326.  Brereton  v.  Jones. 

1 8.  Where  a  puifne  incumbrancer  buys  in  a  prior  mortage,  in 
order  to  unite  the  fame,  and  there  was  a  mortgage  prior  t9  that 
which  was  bought  in^fo  as  he  has  net  got  the  legal  e/iate,  there  he  can 
make  no  advantage  of  his  mortgage ;  per  the  Matter  of  the  Rdts. 
Mich.  1728.  2  Wms's  Rep.  495.  Brace  v.  the  Dutchefs  of  Marl- 
borough. 

19.  So  where  the  legal  eflate  vefted  in  the  trufiee.    Ibid.  496. 

20.  In  all  cafes  where  the  legal  efiate  is  Jianding  out^  the  feveral 
incumbrances  muft  be  paid  according  to  their  priority  in  pnnt  of 
time  ;  qui  prior  eft  in  tempore  potior  eft  in  jure.     Ibid.  496. 

21.  A.  copyholder  in  fee  mortgaged  to  B.  who  is  admitted  hy  y.  J. 
Jleward  of  me  voAiiorn     Then  A.  makes  ^  fecond  mortgage  to  Q 

who  is  admitted  ky  7*  S.  and  afterwards  A.  mortgaged  to  J,  S.  the 
fteward,  who  buys  m  A.  But  per  King  C.  decreed  that  T.  S« 
Ihould  not  poftpone  C.  becaufe  of  the  notice  he  muft  nece&rilj 
have  of  the  mefne  mortgage  to  C.  by  his  being  fteward  of  the  oaai* 
nor,  when  C.  was  admitted.  Hill.  3  Geo.  2.  &ibb.  118.  Brochcis 
V.  Bence. 


(D)  Bought  inby  Creditors.     How  far  proteded. 

I.  /^ONUSEE  ^fl77tf/tf/^lhall  be  relieved  in  fooie  dies  againft 
^^  a  purchafor  by  taking  in  prior  incumbrances,  and  in  (bme 
not,  and  the  difference  will  depend  upon  the  circumftemces,    Ler« 
J98.  Mich.  j8  Car.  2.  B.  R*  Middleton  v.  Shelly. 

%  A* 
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7.B  A»  m»rtgaged\7a\ds  to  B.  for  60 1.  and  was  alfo  Indebted  to  C.  ^-  Ch«lL 

on  iofid  60  L  B.  affigned  to  C.  per  Cur.  inafmuch  as  the  eftate  fo  ru^q^^ 

▼efted  in  C.  is  a  cbattU  Uafe^  and  fo  liable  to  debts,  and  C.  having  Franc is« 

an  affignment  of  the  mortgage,  and  hit  debt  on  bond  being  a  juit  where  a 

debt|  A,  ought  not  to  be  let  into  the  redemption^  but  on  payment  of  j"^^J  ^^' 

the  principal,  and  intereft  money  due  on  theTaid  bond,  as  well  as  the  like  ad^ 

the  mortgage  money ;  and  fo  decreed,  i  Jac,  2,  2  Ch.  Rep,  360.  vantage,  on 

Haflily  V.  Kirtlani  ^T^rt. 

sage  in  fte%  and  it  being  by  feoffment  to  the  fiiil  mortgagee,  but  no  livery  and  feifm;  that  was 
fopplied,  the  bond  creditor  having  firft  got  judgmental  law  and  then  brouglft  his  bill. 

3.  A  firft  TMrtgage  was  faid  •ff,  hut  no  reconveyance^  then  there 
was  a  judgment  creditor,  and  afterwards  was  a  fecond  mortgagee  ( 
die  fecond  mortgagee  brought  a  bill  againft  the  firft  mortgagee,  the 
mortgagor  md  judgment  creditor  to  have  a  reconveyance  from  die 
£rft  mortgagee,  he  being  fatislied,  which  he  owned  by  anfwef,  and 
afterwards  pendente  lite  affigned  the  mortgage  to  the  judgment  cre- 
ditor ;  per  JeiFeries  Ch,  it  is  juftifiable,  unlefs  the  plainuff  will  re- 
deem and  pay  off  the  debt  by  judgment,  and  therefore  difinifled  the 
bill.  Trin.  1688.  2  Vern.  81.  Turner  v.  Richmond. 

4.  A  difference  has  always  been  taken  between  a  general  incum-  A  crcditw 
bnmcer  \sjjtatuti  or  judgment^  and  one  that  comes  in  by  purchafe  or  ^^^^%^ 
tft'ortgage.  The  firft  is  no  lien  on  any  particular  part  of  the  eftate,  tute,  or  re- 
but  afFe£b  it  only  at  large,  but  in  the  laft  it  is  a  contract  for  that  cognizance 
^articular  part.    That  if  a  man  had  confeffed  20  judgmints  or  fta-  ?^l^  "°5  ^^ 

f__^        .fta  >    r      •       •       f     /«  /J    1    1 1  ti  I     '  .  •       buymg  in  a. 

tutes,  the  laji  cannot^  by  buying  tn  the  prft^  holdout  all  the  intervening  mortgage 

M/j  ;  becaufe  when  the  debt  on  the  firft  judgment  was  paid,  diat  tack  it  to 
fecurity  determined  and  expired  of  itfelf.     Arg.  and  agreed  to  by  *^'^  ^"^!^' 
die  court.  Ch.   Prec«  495.  But  Ld.  Cooper,  and  feveral  at  the  andtherebf 
bar,  thought  a  judgment  creditor  may  fecure  himfelf  by  taking  in  gain  a  prc- 
tf  prior  mortgage^  as  well  as  a  third  mortgagee;  becaufe  his  judg-  Terence  to 
'ment  is  a  lien  on  the  land.  Tr.  1718.  Ibid.  S.  C.  496.  Wright  v.  roortgtgcc; 

Pilling.  forfuchis' 

no  purcba* 
foTy  nor  has  any  right  to  the  land,  neither  in  re  nor  ad  rem ;  nor  does  he  lend  his  money  upon  tlic 
imiticd:ate  view  or  contemplation  of  the  cognifor's  real  eftate  ;  per  the  Mailer  of  the  Rglls.  Mich. 
17x8.  2  Wms'sKep.49i.  Brace  v.  the  Dutchefs  of  Marlborough. 

(E)  Bought  in  by  Purchafors  or  Strangers.     How  [  357  ] 

far  protected. 

!•    'KTOTICE  to  purcbafor  of  a  fecond  mortgage  before  afEgn- 
•^  ^   ment  of  die  firft  mortgage  to  him,  but  after  the  purchafe 
money  paid  is  too  late,  and  fecond  mortgagee's  bill  difinifled*     14 
Car.  2.  N.  Ch,  R.  64.  'Meynell  v.  Garroway. 

2.  If  zpurchafor  of  land  incumbered  with  twojlatutesj  purchafetfa  i  chan. 

in  a  precedent  ftatute,  having  no  notice  of  the  fecond Jlatute  before  Cafes  267. 

he  was  dipt  in  die  purchafe  j  he  fliall  defend  himfelf  by  the  firft  s!c!'but*'* 

ftatute  (whether  the  fame  were  paid  off  or  no)  if  he  can  at  law  do  mifp',  inted„ 

it)  equi^  fliall  not  hurt  him ;  per  Ld.  KLeeper.   Mich.  27  Car.  2.  and  named 

9.  Ch«u  Cafes  208.  Anon.  ^.  ?  V!?' 

of  Jefferfon, 
▼•  ]>9wfon.*— Ld.  Rawlinfoa.  2  Vern.  159  cites  ai  Car.  1.  Hicntv  v.  Calamy,  S.  P.and  May 
1674.  Wymohssll  v«  H4WI.ANP.  S.P>  ami  faid  there  were  many  cafes  of  that  kind, 

2f.  A. 
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SfncumlbttttteiK^ 


^{^^'^        3-  A.  devifed  lands  to  truftees  to  pay  debts  and  legacies  out  of 

Mngfeem-  ^^  ^^^^  ^^^  profits.     By  this  they  may  fell  die  land  itfelf.^— -J« 

ingly  very    S.  purchafed  (of  the  heir  as  it  feems)  and  had  notice  of  the  win* 

obfcurdy      B.  fon  of  A.  dtvifed  land  to  be  fold  for  payment  of  debtSy  the  wfade 

reported,      eftate  being  incumbered ;  the  truftees  fold  certain  part  of  the  lands 

for  6000  /.  and  the  trujleei  affigmd  to  blm  feveral  of  the  incumbrances 

bought  off  with  bis  own  moncy^  and  allowed  good,  though  die  eftate 

was  not  wholly  freed  thereby.  Mich.  26  Car.  2.  2  Chan.  Cafes  205. 

Lingon  V.  Foley. 

4.  A.  ibtfed  of  lands  in  fee  confefled  zjudgment^  and  afterwardi 
made  2.  Jointure  on  its  wife.     Then  B,  bought  in  thejudgment^  ofd 
purchafed  a  leafe  of  A.    A.  died.   Decreed  that  B.  (hall  not  hold 
over  by  the  leafe,  iince  the  profits  taken  after  the  extent  were 
enough  to  iatisfy  the  judgment  according  to  the  true  value,  nor  (hall 
hold  over  by  the  extent  after  the  extended  value  to  proted  his  lea(e, 
though  in  truth,  he  did  purchafe  the  leafe  for  a  valuable  cooiideia- 
^  A^'^  ^   ^^"'  though  *  alfo  he  had  taken  a   leafe  firft,  and   for  a   valu« 
not  be         ^'^  tonfi^ration,  and  without  notice  of  the  jointure,  and  dien  had 
\^gh  had    bought  in  and  extended  the  judgment,  he  might  proteA  his  leafe 
he  taken  a     thereof.    But  A.  and  B.  when  the  extent  is  laid  on,  and  in  a  way 
of  iadsiadion  by  the  true  value,  (ball  not  turn  the  debt  on  the 
'  jointreis.     The  extent  it  fc^ms  was  returned  and  filed ;  but  B.  en- 
tered not  but  by  a  leafe  fubfequent.     Chan.  Cafes,  247.  HilL  26  & 
27  Car.  2.  Jacob  v.  Thatcher. 

5*  A.  purchafes  land  charged  with  a  judgnuntj  of  which  he  had 
notice 'y  afterwards  A.  bought  in  feveral  mortgages  for  years,  and 
fome  of  them  fubfequent  to  the  plaindfPs  judgment  to  proted  his 
purchafe.  Decreed  that  the  plaintiff  paying  off  thofe  mortgages 
that  were  precedent  to  his  judgment  (hould  redeem,  and  the  mort- 
ipige  be  affigned  to  him  to  iatisfy  fiis  debt  and  charges ;  efpedally 
fince  the  purchafor,  in  this  cafe,  had  fufficient  in  his  hands  to  (atisnr 
the  (ame.  Trin.  30  Car.  2.  Fin.  R.  366.  Bacon  y.  A(hby,  CaN 
de&al. 

6.  Chancery  never  prote^s  purchafors  of  prior  incumbrances,  but 
only  where  they  have  been  concerned  with  the  land  before  for  a 

niongasMs   valuable  confideration,  and  came  innocently  into  the  purchafe.   HilL 
come  in       31  Car.  2.  Fin.  R.'  409.  Shermor  v.  Robins,  Cox  ic  aL 

without  no- 
tice, if  after  they  purchafe  w  a  precedent  inciunbrancey  Itfliall  pnoreA  his  eftate  againft  aoftBobn 
incumbrance,  though  fuch  purchafin^  in  was  after  noiiet  of  the  ftcmd  mtrtgagt,    Trin.  ts  Car.  s* 
a  Vent.  339.  Sir  H.  Finch  cited  the  cafe  of  Pkimate  v.  Jackson,  an4  other  dies  fb  nlblvedin 
Cane 

7.  No  purchafor  iliall  be  further  or  longer  pr9te3ed  bj  an  io-^ 
cumbrance  bought  in,  than  till  fuch  time  only  as  he  has  received 
fo  much  of  the  profits  as  would  (atisfy  that  fecurity,  and  dien  die 
fame  (hall  be  avoided  by  a  ^fei^fi*.  ad  comp.  or  bv  an  account  to  be 
taken  in  this  court.    Pafch.  1682.  Vem.  52.  £an  of  Huntingdon  v« 

f«r.r,^    Grccnvill. 

%6  car.  2« 

2  Chan.  Cafes  112.  Wludham  v.  Ld.  Richardfon  &  al.  S.  P.  %  Vem*  339.  Marih  T.Iee. 

135^  J       8.  A  ftatute  bought  in  before  a  purchafe  is  as  good  as  if  bought 
in  after  to  protect;  ^  purchafe  \  and  fuch  a  purdiafor  (hail  accmoi 


So  that  if 
fuch  pur- 
chafors or 


S.  C.  cited 
per  Ld. 
Rawlinfon. 
Trin.  1690. 
*  Vem. 


ancumfirancejer.  358^ 

9nhf  aci9r£ng  to  the  ixt§nded  value^  and  not  according  to  the  real 
icalue  of  die  eftate.  Pafdi.  1682.  Vern.  52.  Earl  of  Huntingdon  v« 
Greenvill. 

9.  A  purchafor  came  into  a  man's  ftudy,  and  there  laid  bands  s.  c  cited 
«i  ajiatutethat  would  have  fallen  on  his  purchafey  TitiA  put  it  into  p^^^lj^^, 
-his  pocket ;  in  that  cafe  he  having  thereby  obtained  an  advantage  Trin/1690. 
in  law,  though  fo  unfairly,  and  by  10  ill  a  pra6Hce,  the  court  would  a  Vern.159. 
not  take  that  advantage  from  him.     Cited  per  Ld.  Chancellor* 
Paicb*  1682.  Vern.  52.  as  Sir  Jo.  Fagg's  cafe, 

ID.  Purchafor  of  lands  in  the  rebellion  under  the  parliament's  Chan. Cafes 
title  gets  in  an  old  ftatute;  after  the  reftauration  equity  would  not  "^^^g^ 
relieve  againft  him;  perLd.  Rawlinfon.     2  Vern.  i6o.  Tr.  1690.  car.a^s. 
cites  It  as  the  cafe  of  Taylor  v.  Tabor.  c.  by  the 

name  of 
Taylor  v.  Debarr. 

1 1.  A  man  articles  to  fell  to  J.  S.  and  afurwards  articles  to  fell  fo 
y.  D.  who  aftually  pays  the  money,  and  has  a  conveyance.  J.  S. 
afterwards  affigns  the  benefit  of  his  articles  to  W.  R.  who  gets 
in  an  oldflatute^  he  was  permitted  to  defend  himfelf  by  it;  per  Ld. 
Rawlinfon.  2  Vern.  i6i.Tr.  1690.  in  cafe  of  Hitchcock  v.  Sedg- 
wick. 

12.  A  purchafor  (ball  not  proteft  himfelf  by  taking  a  conveyance 
from  a'trujlee  after  he  had  notice  of  the  truft\  for  fo  he  becomes  a 

truftee  himfelf,  and  muft  not,  to  get  a  plank  to  fave  himfelf,  be 
guilty  of  a  breach  of  truft.  Tr.  1692.  2  Vern.  271.  Sanders  v^ 
Dehew. 

I^  Though  tenant  for  life  ofhnifubjeif  to  a  mortgage  is  intitled 
to  redeem  on  payment  of  a  third  party  and  though  if  he  confeffes  ajla* 
tutiy  fuch  ftatute  is  a  charge  on  that  equity,  yet  this  may  be  defeated 
by  a  fubfequent  incumbrance  without  notice  ;  but  then  fuch  pur- 
chafor muft  not  be  a  purchafor  of  a  bare  equity  only^  for  then  the 
firft  will  prevail,  but  if  he  purchafes  in  fuch  equity  (to  redeem  on 
payment  of  a  third  part)  and  the  legal  eftate  together  (as  by  paying 
off  the  mortgage),  and  taking  an  ajftgnment^  he  will  have  the  pro- 
te^onof  the  legal  eftate,  Pafch.  1701.  Chan.  Free.  160,  Blake 
V.  Hungerford, 


(F)  Bojught  in.     'Redeemable  by  Purchafors  or  Cre- 
ditors on  what  Terms. 

!•  X1I7  HERE  there  wtx^fomefpecial  circumjhnces  in  the  cafe.  And  though 
^^    an  heir  was  allowea  the  whole  money  due  on  the  incum-  ^"  J^^*"  "^  * 
brancc  he  bought  in  though  he  paid  lefs  for  it.  Pafch.  1682.  Vern.  [„  an  i^T 
49.  Darcy  v.  Hall.  cumbmnce 

he  (hall  be 
allowed  no  more  than  what  he  really  pays  for  it^  unleis  he  bought  it  in  ^  prattd  an  incumbrana  u 
^uhicb  himfi/f  it  intitled.     Ibid. 

a.  If  the  heir  buys  in  an  incumbrance  on  an  eftate  charged  with 
furtions^  he  iball  be  allowed  no  more  than  what  he  jreally  paid. 

And 


35^  1:  3fn  Cu0oma« 

And  the  whole  eftate  fhall  be  liable  to  fidsfy  this  iiummhruite 

firft.    Per  Jefferies  C.    Mich.  1685.  Vem.  334.  Biathwait  ?• 

Brathwait.    , 

s Vent.  353.       3.  If  stn  heir  or  ar^  Other  hxiys  in  an  incumbrance,  heflnlljMt 

~.Bnt  ^'  ^  allowed  as  againft  a  purchajor  any  more  than  he  really  paid  fcr 

where  fuch   fuch  an  incumbrance,    Trin.  1687.  Vem.  464.  Long- v.  Qop- 

bovcr  in  is      ton, 

he  fliall  be  allowed  all.  Mich.  6  Annx,  i  Salk.  155.  per  Cowper  Chanc*'  But  if  a  num  lad 

purchafed  without  notice^  perhaps  he  had  equity  to  redeem  for  what  was  really  paid.  Per  Jcftrin 
C.  Mich.  1685.  yem.  336.  Philips  v.Vaughan. 

r  9  rg  1       4.  Mortgaget  aKgnsfor  lefs  thaii  is  really  due  to  him ;  the  mort- 
gagor fhall  not  redeem  without  paying  the  whole  money  due  on  the 
N.  Ch?R!    mortgage.  Mich.  1687.  Vern.  476.  Williams  v,  Bringfieid. 

117.  Baker  v.  Hallet  S.  P, 

*  v*^  ^^66*  ^'  Where  there  are  fubfequent  incumbranas  or  creditors^  in  this 
Afcough  ?.  ^^^  allowance  fhall  be  only  of  what  was  really  paid  •  But  mart* 
Johnfon —  gagor  or  his  heir  muft  pay  all  that  is  due.  per  Cur.  Mich.  1687. 
1  Saik.  155.  Vern.  476.  Williams  v.  Springfield, 


3n  CttlloMa. 

(A)     In  Cuftodia  Legis. 

So  though    I*  /^O OZ) 5  ^^rWff^^/ or  impoimded  are  in  cuftodia  legis,  and fii 
they  are  ^J^  cannot  be  attached  at  common  law.     Cro.  E.  691.  Trin. 

wtrl?rofF.   4^  ^^*^'  ^-  ^-  Humphrey  v.  Barns. 

^xecutorsy  151.  ^ 

2.  Cattle  impounded  are  in  cuftodia  legis,  and  the  party  that  di£» 
treined  them  damage  feafant  has  not  any  intereft  in  them,  nor  au- 
thority  to  deliver  them.  Cro.  £.813.  Pafch.  43  £liz.  Bl  R.  FiU 
kington  v.  Haftings  and  Meacocks. 

3.  After  judgment  executed^  the  goods^^  &c.  are  in  cuftodia  k^ 
^  gis,  and  not  liable  to  exchequer  procefs  or  commiffion  of  bank* 

ruptcy.    Comb.  123.  Trin.  i  W.  &  M.  B.  R.  Lechmcre  v.  Tho» 
roughgood.  .  . 

(B)  In  Cuftodia  Marefcballiy  &c.  who,  what  and 

how. 

I.  T)    C.  has  a&ion  againft  one  who  w^  oi^d^wed,  and  went 

^  •  and  came  by  mainprize,  and  prayed  that  hp  anfwer  to  it  in- 

ilantly,  fcr  that  he  is  in  ward  here  \  per  Cur.  be  U  not  in  ward  4 


3[n  Cttfiotia*  zS9 

Ai  cmrt  hecauft  be  apbears  by  mainpri%e^  and  not  in  witrJj  by  which 
it  is  at  his  ele6H9n  if  he  will  anfiver  or  noty  and  e  contra,  if  he  had 
been  in  ward,  he  mall  anfwer  or  Ihall  be  condemned,  by  which  ht 
was  not  aompelled  to  anfwer,  but  was  put  to  his  ele&oo*  Br. 
Reiponder,  pi.  30.  cites  39  H.  6.  27. 

2.  Error  is  not  well  affigned,  that  there  was  no  hailfiUd%  unle6  a  mm  is 
added  that  the  defendant  was  not  in  cuftodia.    Vent.  233.  HilL  24  nocincuf^ 
&  25  Car.  2.  B.  R.  Anon.  '^f^- 

till  bail  filed.    6  Mod.  33.  Mich.  %  Annzy  B.  R.  Wyat  v.  Aylao^ 

3.  A  perfon  is  not  in  cuftodv  of  the  (herifls  of  London^  till  he  is 
brought  into  the  counter^  and  before  he  be  in  the  cuftody  of  the  fcr^ 
jeants.  Per  Holt.  A  man  is  not  regularly  in  cuftody  atthe  fuit  of 
another,  till  a  writ  is  delivered  to  the  merifF,  and  arrefied.  XI 
Mod.  69.  Hiil.  4  Annae,  B.  R.  Jackfon  v.  Humphrys. 

4.  If  the  Jheriffof  Northumberland  has  a  man  in  cuftody  in  N.  and 
the  fheriff  is  himfeif  here  in  town,  and  a  writ  is  delivered  to  him 
here  in  town  againft  that  perfon,  he  is  in  his  cuftody  immediately 
upon  the  writ ;  otherwife,  if  the  man  was  out  of  the  county  at  the 
delivery  of  the  writ,  as  in  cafe  the  iherifFwas  bringing  him  to  Weftp 
minfter  on  a  habeas  corpus,  i  Salk.  274.  Trin.  5  Annae,  B.  R* 
Jacldbn  v.  Humpries. 

5.  Perfons  were  indiSfed  of  murder^  bat  before  their  difcharge,  f  360  1 
die  fheriflF  produced  a  writ  of  appealy  which  was  deitvered  to  him, 

and  the  court  held,  that  die  prifoners  were  in  cuftody  by  delivering 
rfthe  writ  to  the  Jheriff.  11  Mod.  252.  Mich.  8  Annae,  B.  R,  the 
Queen  V.  Tooly,  Arch  and  Lawfon.  _ 


(C)  Of  delivering  Declarations  to  Perfons  In  Cuf- 
todia. 

I.    T\ECLARATIONS  on  the  bye  againjl  one  in  cuftodia,  ought 
-^^  to  be  delivered  in  term  time;  per  Roll  Ch.  J,   Sti.  321. 
Hill.  i65i.B;R.  Anon. 

2.  When  a  man  is  in  cuftodia  marefchalliy  any  man  may  declare 
againft'  him  in  a  perfonal  a£bion ;  and  if  he  be  bailed  out,  he  is  ftill 
in  cuftodia  to  this  purpofe,  viz.  as  to  declarations  brought  in  againfi: 
him  that  term ;  for  the  bail  arc  As  it  were  delegated  by  the  court  to 
liave  him  in  prifon.  Vent.  233.  HilL  24  and  25  Car.  2.  Anon,  cites 
Hob.  264. 

3.  Defendant  committed  by  the  court  for  a  contempt  cannot  be  ^o  cannot 
charged  with  an  aSfion  without  leave  of  the  court ;  but  on  motion,  f^^JJ^ 
they  generally  give  leave  as  they  did  in  this  cafe.  2  iShow.  88.  Hill,  astn  cuSot 
31  &  32  Car.  2*  B.  R.  the  King  v.  Dean  &  al.  .    dia,  chac  is 

committed 
for  a  imfdemeamr.    StL  356,  Mich.  1652.  Maurice's  cafe  If  a  perfon  be  in  execution  for  afine^ 

it  is  a  concempi  for  any  to  ihar^t  him.  with  a  civil  a^iou  without  leave  of  the  court)  but  the  court 
wfllbarcfiy  <lKcharge  the  a^on,  chough  tbe;^  will  puniih  Che  contempt. '  Per  Cur.  '6  Mod.  88. 
Mich,  a  Aoliacy  B.  R.  Aoon* 

4.  Though 


t6o  In  CttfioOfa. 

But  the  not  4*  Though  by  the  couife  of  die  court,  if  the  de/endani  Si  infA^ 
deltveiins  Jon  two  whole  terms  and  no  declaration  is  put  in,  he  may  get  a  nde 
^^tX«  '^  ^  difcharged,  yet  if  the  declaration  be  delivered  afterwards  and 
ierwJxo  one  judgTuent  thereupon,  it  is  a  good  judgment,  and  the  bail  will  be  li- 
incuftody,  able  in  fuch  cafe.  2  Vent  143.  Hill,  i  &  2  W.  &  M.  C.  fi.  Dod 
ilSa^m,    v-I^awfon. 

is  irrecovtrabk  in  S,  R,  but  otbtrwifi  in  C^B»  if  defEodant  continues  dill  in  cnRody  f  per  Ejre  CL 
J.  1726. 

But  if  pri-        J,  Where  a  perfbn  is  here  in  aSfual  cuftotfy^  he  is  liable  to  all  ac' 

l»e«awW/  ^^"*  >  ^"^  *^  ''^  ''^  ^^^  ^"^  "jA^  ^'^  **^  msLj  plead  bis  priviU^\ 
ms  10  tbsfirfi  for  tfae  flieriflF  cannot  take  notice  of  his  priviledee  fo  that  he  muft 
aaioM  it  give  bail,  i  SaHc.  i.  per  Holt  Ch.  J.  Mich«  8  W.  3.  B.  R.  Dan- 
S^l^t^S  <^omb  V.  Church. 

as  to  tbe  (econd  aifo.    1  Salk^  a.  HiU.  8  W.  3.  B.  R.  Jones  y.  Bodiaer. 

Atfif  hebe .  6.  If  a  man  be  in  cuftody  of  the  mar(hall  on  a  redSdit  fe^  you 
iFoufhau"  "^^y  f A«r//  A/iff  on  the  reddidit  fe  in  execution  with  the  marfliall, 
not  charge  without  making  the  marjhall  acknowledge  him  in  court  to  be  in  his 
Yam  tiiiac-   cuftody ;  per  Cur.    12  Mod.  73*  Trin.  7  W.  ic  M.  Anon. 

knowledg- 

ed ;  per  Cor.  xi  Mod.  73.  Anon. 

7*  Declaration  delivered  againft  one  in  cuftody,  he  (haO  have  die 
whole  term  to  plead  in  abatement.  2  Salk.  515.  Mich«  8  W.  3. 
B.  R.  Anon. 

,      8.     8^9/^3.  26.  For  the  more  eafy  and  quick  ohtaimngjudg^ 

ment  againft  a  prifoner  in  the  Fleets  it  Jhall  be  lawful  for  any  perfrn^ 

having  caufe  of  a5iiou  againjl  fuch  prifoner^  after  filing  or  entering 

a  declaration  with  proper  officer^  to  deliver  a  copy  thereof  to  fuch  de^ 

fendant  in  any  perfonal  aSlion^  or  to  the  turnkey  or  porter  ofthefaid 

Fleet  prifon^  and  afier  a  rule  given  to  pleady  to  be  out  in  8  days  at 

moft  after  delivery  of  fuch  copy^  and  affidavit  made  thereof  before  oHe 

of  the  judges  of  the  Common  Pleas  or  Exchequer^  to fign  judgment  agmnSt 

fuch  defendant  as  if  he  had  actually  been  charged  at  the  bar  of  tie 

Common  Pleas  or  exchequer  with  fuch  action. 

r  361  ]       9.  If  after  7W^m/«/ a  prifoner  is  not  fA^r^^^/ //I  execution  withia 

t  Mod.  227.  two  terms  he  (h^  have  sifuperfedeas  as  well  fmce  the  4  &  5  W.  & 

Hill.  10    *  M.  21.  as  before,     Carth.  469.  Mich.  10  W.  3.  B.  R.  Holland  v. 


Gc^.Anon.  Serjeant. 


10.  A.  is  in  execution  at  the  fuit  of  B.  and  charged  with  action 
at  fuit  of  C.  who  obtains  judgment;  he  ought  to  c}\arge  him  in  ex* 
ccuti6n  by  committitury  and  not  by  ca,  fa.  but  he  may  have  &  £l 
But  quaere,  if  after  he  has  charged  him  oy  committitur,  he  may  have 
&  £i.  he  continuing  fo  in  execution.  By  the  ftatute,  if  one  in  exe* 
cution  by  ca.  la.  efcape,  the  plaintiff*  may  fue  fi.  fa.  12  Mod.  3i}» 
Mich.  1 1  W.  3.  Anon. 

11.  One  arrefted  by  procefs  of  this  court,  for  want  of  bail  goes 
to  cuftody  of  marihal,  and  ajier  by  hab.  corp.  gets  himfcif  tumid 
over  to  the  Fleet ;  fure  the  plaintifF  ihall  not  thereby  lofe  the  benefit 
of  declaring  againft  him  in  cuftody  of  marfhall ;  but  if  he  removcf 
himfelf  in  that  cafe  out  of  cuftody  of  Jheriff  into  the  Fleets  (o  that  he 
liever  was  in  cuftody  of  oiarihaU  qu«rc  if  there  may  be  a  difter- 
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cncC)  diottgfi  aren  there  it  will  be  dangerous  to  fuffer  fuch  re- 
moval  to  the  prejudice  of  the  firft  plaintiff's  adion  ^  per  Holt  Ch. 
J.    12  Mod.  s&o,  Mich.  13  W.  3.  Anon. 

12.  Note,  before  the  late  a£l  of  parliaunent,  one  in  prijin  sfthi 
Fliit  could  not  be  declared  againft  without  bringing  bim  by  bab.  car-^ 
pus  into  court ;  but  the  courfe  here  was  to  leavg  declaration  with 
tbi  turnkey.     12  Mod.  561. 

13.  If  one  is  in  cuftodia  marelchalli,  to  charge  him  with  a£tion  6Mod.t54. 
or  execution  you  muft  (if  in  term  time)  file  a  bill  againft  him  and  ^*  ^*  .  'A 
deliver  a  declaration  to  the  turnkey  >  upon  this  he  ihall  lie  two  ^ fiJH^^ 
terms  before  he  (hall  be  difcharged,  even  on  common  bail  \  but  if  the  office 
it  be  in  vacation^  the  plaintiff  muft  go  to  the  marfhalPs  book  in  the  asauiftone 
office,  and  make  an  entry,  quod  remaneat  in  cuftod.  ad  fed.  J.  S.  JJf  thfaSr^ 
but  then  he  muft  be  in  a6^ual  cuftody,  and  not  at  liberty,  becaufe  ihal  and  a  * 
then  he  may  bearrefted;  per  Cur.  i  Salk.  213.  Mich.  3  Annsey  ^fyitftmHA 
B.  R.  Tilfden  v.  Palfriinan.  345.  S.  C.  and  P.  jt'^Jf 

hn  ibe^Jaatr  had  no  not  ice ;  on  fhewing  thereof  and  affidavit  a  jadgment  by  nil  dicit  agaioft  Jbim 
was  difcharged,  and  plaimiiF  ordered  to  accept  a  plea.    Sti.  386.  Thn.  1653.  B.  R* 

14.  If  marihall  owns  one  to  be  in  bis  cujiody  who  is  noty  that  fhall 
conclude  himfelf  but  no  body  elfe,  and  fliall  mbje£l  him  to  anefcape. 
6  Mod.  254.  Mick  3  Annse,  B.  R.  Xil^den  v.  Palfryman. 

15.  If  vDsaCbsSL  fujfer  om  to  be  in  and  out  at  timesy  and  during 
fuch  time  he  is  charged  by  a  remanet,  ^c.  though  he  were  a£hisilly 
out  of  prifon  at  that  time,  yet  if  he  returned  in  again,  that  will  be 
quafi  a  continuance  of  the  firft  imprifonmcnt.  6  Mod.  254.  Tilidea 
V.  Palfryman. 

16.  You  cannot  declare  againft  a  man  in  cuftodia  any  where  but 
in  B.  R*  but  a  procefs  muft  go  to  the  officer  to  bring  him  to  the 
bar.    'II  Mod.  6o.  Hill.  4  Annse,  B.  R.  Jackfon  v.  Humphrys. 

17.  It  was  hela  by  the  court  that  it  was  not  fufficient  to  deliver 
VLCopy  of  a  declaration  to  the  turnkey  or  gaoler  where  the  defendant 
is  in  cuftody,  unle(s  the  declaration  is  UrA  filed  in  the  office^  and  a 
judgment  for  that  reafon  was  fet  afide.    Hill.  10  Geo.  i.  8  Mod. 

226.  Anon. 

(D)    In  nvhofe  Cujiody  the   Prifoner  jhall  be  /aid 

to  be. 

1.  rj  £  who  comes  to  London  by  writ  of  corpus  cum  caufa 
^^  brought  by  officer  of  London^  is  prifoner  to  the  officer  who 
brought  him,  till  be  be  thereof  difiniffed,  and  not  prifoner  to 
the  bank ;  fo  that  if  another  a^Stioii  ibould  be  againft  him  in  banco, 
he  iliall  not  be  compelled  to  anfwer  to  it.  Br.  Imprifonment,  pi. 
99.  cites  9  H.  6.  54. 

2.  If  a  man  be  imprifoned  in  Newgate  in  hondon  for  furety  of  the  Br.  Plaint, 
peace  by  precept  of  AftddufeXy  he  fliall  not  be  ftayed  by  any  plaint  tak-  Jj;  e!'/*^* 
en  againft  him  in  London ;  for  though  Newgate  be  in  London,  yet  i^Br.  Pill 
it  is  the  prifon  as  well  for  the  county  of  Middlcfex  as  for  the  city  of  ^^i«s«»  pi* 


ciiel 


3^^  ^nQiftment 

London,  and  in  this  cafe  he  is  prifoner  there  (ot  MkUdear,  and  ooC 
for  the  citv  of  London,  and  therefore  ^Z^  n&t  an/wer  to  tbefknMim 
London.  Br.  Imprifonment,  pi.  104.  cites  16  lE^^^b. 
Br.  Corone,  3.  A  prifiner  who  comes  from  the  tower  of  London  to  B.  IL  to  an- 
StcsS^'c  ^"^^^  fi^  treaforty  fhall  be  in  cuftodia  marefchaili,  fedente  curia,  and 
not  m  cuftody  of  the  lieutenant  of  the  tower  <^  London,  and  wiiea 
he  departs  he  mall  be  fent  again  to  the  lieutenant  of  the  tower.  Br. 
ImpriTonment,  pL  96.  cites  i  H*  7.  23. 


3fnl>irtmmt 

!ii«mOTt",v  {^)  *  Indiftmcnt,  Extortion,  [and  Mtfiiememours,] 

an  accu- 

^1^^"^  [  I.  Vf     14.  E.  3.  B.  R.  Rot.  38.  Richardus  Bermnl  clericu 

Extorti^  *  TTiomede  Bolton  militis  taxatoris^  coUe^oris  15.  feck 

*  pL  5  to  finem  per  50  marcas  pro  eo  quod  recepit  denarios  ferfombu  nmgmmt 

IX.  for  fuod  lucravit  in  qualibet  libra  20s.6d.b^  ultra^  &  fro  txtortso* 

at  the  fuit 

of  the  King»by  the  oaChs  of  i%  men  6f  the  famecounty^  wherein  the  offence  was  committed,  le- 
ftomed  to  inquire  of  all  ommces  iu  general  in  the  county^  determinable  b^  the  court  into  wliich  flwf 
are  returned,  and  finding  a  bill  brought  before  them  to  be  true ;  but  when  iiicb  accufrtin  is 
found  by  a  grand-jury,  without  any  bill  brought  before  them,  and  afterwards  reduced  to  a  fofnied 
indictment,  it  is  cslied  a  prefentroeot ;  and  when  it  is  found  by  jurors  returned  to  inquire  of  that 
particular  offence  only  which  is  indi^d,  it  is  properly  called  an  inquifition.  a  Hawic  PL  C.  lo). 
cap.  25.  f.  I. 

[  2.  Tr.  36,  E.  3.  B.  R,  Rot,  27.  PrcfentaturquodPhill.  Otcre 

capellanus, colUgitadpontem  vocatum  Feribrig  20\^quasexpendH circa 

di£fum  pontem ;  fed  barras  ad  diSium  pontem  confixit  &  conclujit  quod 

nulius  tranfire  potuit  fine  fine  Jibi  factendoy  &c.  defendens  fatetur,  & 

is  fined.  ] 

r^mKmm^        [  3.  If  thc  apprcnticc  of  J.  S.  gets  a  woman  with  cbiH  and  tbere- 

^^^smA^x.   ^?^^  fecretly  departs,  and  after  J.  S.  procures  fome  kiftices  of 

12! to  14!:      peace  to  make  a  warrant  to  the  confiable  to  take  bim^  and  to  brii^ 

him  before  them  or  others  to  anfwer  this  ofFence,  and  after  afirem' 

ger^  well  knowing  of  this  warranty  harbours^  and  comforts  Ac  j^ 

prentice  in  locis  tgnotisy  by  which  the  conftaUe  cannot  take  bim,  jet 

this  is  not  any  offence  punilhable  by  the  common  law^  in  as  much  n 

the  warrant  was  not  to  apprehend  hhn  for  felony  or  truftny  ttd 

therefore  the  harbouring  and  comforting  not  punidiadde.    Hilt  l6 

Ja.  B.  R.  Vaughan's  cde  in  writ  of  error  per  tocam  cvrunn.  ] 

[  4*  But  in  this  cafe  if  the  ftranger,  knowing  of  tbe  wanan^  aif- 
vifes  and  incites  the  apprentice  to  abfent  bimfe^fo  that  At  conflM 
Jhall  not  take  him^  and  he  harbours  and  comforts  him  U  tbis  ^arpofif 
this  is  an  oiFence  punilhable  by  the  conMnon  law  by  fine  and  10- 
prifonment  i  becaufc  be  peHiiades  him  to  avoid  «m  to  hiiidcr  the 
4  couife 


tourfe  of  jufticei  though  the  warrant  was  not  for  felony  or  treaibn, 
Hil.  15  Jsu  B.  R,  Vaughan's  cafe  per  Curiam,  praeter  Doderidge 
(but  qucrc  well  of  it. )  ]  ' 

5.  The  major  of  L.  was  indi(5ed  for  extortion,  for  that  he  had 
received  241.  of  one  A.  for  giving  of  judgment  in  an  aftion  of  debt. 
I  Lc,  295.  Hill.  27  Eliz.  B.  R.  the  Mayor  of  Lynn's  cafe. 

6.  A  commillary  of  the  archbifliop  of  Canterbury,  B.  regifter, 
and  C.  apparitor,  were  indidled  of  extortion,  that  they  colort  offlciorum 

fuorum  had  Tnalitiof  SLCCcpted  and  received  i^  j.  dd,  for  ahfolution  rf  \%^\\ 
am  Dm  %pbo  was  excommunicated'^  where  they  ought  to  have  received 
but  2s^  6d.  And  exception  was  taken  to  this  indidlment,  beciaufe  that 
all  their  offences  are  put  together^  vi^.  colore  officiorum  fuorum^  where-* 
as  the  particular  offence  of  every  offender  ought  to  be  fpecially  fet 
down,  but  here  they  are  confounded  5  which  fee  by  the  ftatute  of 
25  Ed.  3.  9.  that  ordinaries  Jhall  not  be  impeached  hyfuch  general  in^- 
dUfmentSy  unlefs  they  fay,  and  put  in  certain,  in  what  things,  and  of 
what,  and  in  what  manner  the  faid  ordinaries  have  committed  ex* 
tortion ;  but  that  exception  was  not  allowed ;  becaufe  of  that  the 
party  grieved  cannot  have  notice  5  for  they  took  in  grofs,  and  after- 
wards parted  it  betwixt  them ;  another  exception  was,  becaufe  it  is 
not  Jbewed  what  is  their  duefecy  and  that  was  conceived  to  be  a  good 
caufe  of  exception ;  and  if  no  fee  be  due,  the  fame  ought  to  appear 
in  the  indiSment.  And  afterwards  the  opinion  of  the  court  was^ 
that  they  (hould  be  difcharged.  3  Le.  268.  Mich.  33  Eliz.  B.  R. 
Lake's  cafe. 

7.  A,  was  indifted,  quod  exiftens  fervus  five  deputatus  of  the 
chancellor  of  the  hijhop  of  H.  he  took  JO  s,  for  writing  letters  ofadmi" 
nitration  contra  formam  ftatuti,  &c.  ralm.  318.  Mich.  20  Jac, 
B.  R.  Smith's  cafe. 

8.  A.  Tijheriff^s  haiUjfv72S  indifted  for  extortion  by  two  feveral  Jo-  379- ^» 
indiflments ;  in  the  one,  that  he  had  received  20  s.  from  one  extor^  ^i^^^  J^.™* 
five  colore  officii  fui  \  and  in  the  other,  that  he  extorfive  took  6  J.  8  ^.  v.  Lam- ' 
Cn>,  Car.  438.  Hill,  ii  Car.  B.  R.  Brunfden's  cafe.  fernc — S9 

bailiff  of 
the  batadrcd o(S.  was  indited  for  extortion,  viz.  that  colore  officii  he  had  taken  501.  and  was  found 
{uilty;  and  after  the  imli^lroent  w.is  leinoyed  hither  and  exceptions  taken  to  it;  becanfe  the 
cauftfot  wJbicb  he  to<ik  rhe  50  s.  is  mi  expreff-d  in  the  indictment ;  for  it  is  iffuable ;  but  the  court 
held  the  iodi^ment  good  ;  tor  it  is  colore  oiiicii,  and  perhaps  he  went  to  one  of  the  hundred,  and 
Caiiithaf  bgatjrh  to  hiwefo  micb  as  hailiffy  k.z.  the  which  matter  could  not  have  been  otherwife  ex« 
preflcSd.  But  if  it  had  been  upon  demurrer,  perhaps  it  ihould  be  otherwife*  Sidt  91*  Mich.  14 
Car.  2.  B.  R.  the  King  v.  Cover. 

9.  A  miller  was  indifted  for  taking  too  great  ^olL  5  Med.  13, 
Mich.  6  W.  &  M.  the  King  v.  Wadfworth. 

10.  Indictment  was  for  extortion  againft  an  officer  for  taking 
money  for  not  carrying  his  prifoner  to  a  fpunging-houfe,  12  Mod. 
155.  Mich.  10  W.  3.  the  King  v.  Beechcroft. 

!!•  Indictment  againft  kveralfor  intending  to  defraud  A,  of  his 
money  by  threat  ning  to  fend  him  to  rfewgate  by  colour  of  a  warranty  and 
to  indiSf  him  ofperjury^  unlefs  he  would  give  them  money  and  a  note^  '     , 

which  he  didi  through  their  threats;  and  though  exception  was 
taken,  becaufe  it  was  neither  averred,  that  there  was  no  warrant 
nor  that  he  was  not  guilty  of  perjury,  nor  that  any  money  was  ac- 
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tually  paid ;  yetihe  court  held,  d)at  it  was  oiFence  IndidaUe,  ani 
over-ruled  the  exceptions4  and  by  Holt  Ch.  J.  every  extortion  ii 
an  a£hial  trefpafs,  and  an  a£bion  en  trefpafs  will  lie  againft  a  man 
for  frighting  another  out  of  his  money.  If  a  man  will  make  ujt  tf 
a  procefs  of  law  to  terrify  another  out  of  bis  money^  it  is  fuch  a  trelpaK 
for  which  anindidment  will  lie ;  and  judgment  for  the  Queen.  Mich* 
1707.  B.  R.  II  Mod.  137.  the  Queen  v.  Woodward  &  al. 

12.  A.  was  indi£ted  at  the  common  law  for  feveral  mifde* 
meanors  againft  the  peace  of  the  king,  and  which  were  to  the 
ereat  fcandal  of  chriftianity,  viz.  becaufe  he  Jhewed  his  naked  hdf 
tn  a  balcony  in  Covent  Garden  to  a  great  multitude  ofpeopUy  and  there 
did  fuch  things,  and  fpoke  fuch  words,  &c.  ((hewing  fome  pardculais 
of  his  mifbehaviour,)  and  this  indidment  was  openly  read  to  him 
in  court;  and  after  he  had  been  continued  by  recognizance  from 
Trin.  term  to  the  end  of  Mich,  term,  the  court  demanded  him  to 
have  his  trial  for  it  at  the  bar ;  but  he,  having  advifed,  fubmitted 
himfelf  to  the  court,  and  confefTed  the  indi<%ment,  wherefore  the 
court  conftdered  what  judgment  to  give,  and  becaufe  be  wai  s 
gentleman  if  a  very  ancient  family  and  his  e/late  incumbered  (not  in* 
tending  his  ruin,  but  to  reform  him,)  thty  fined  him  only  aooo  marlsj 
r  364  l  *"^  ^^  ^^  fliould  be  imprifoned for  a  week  without  bail,  and  bed 
the  good  behaviour  for  3  years.  Sid.  i68.  Mich.  15  Car.  2.  B.R* 
the  King  v.  Sir  Charles  Sidley. 

I '3-  If  what  was  a  mijdemeanor  at  common  law  be  made  felony  if 
Jiatutej  as  for  buying  ftolen  goods  knowing  them  to  be  frolen  be- 
fore the  a£ls  making  it  felony ;  yet  afrer  the  2&s  which  make  it 
felony,  it  is  not  punifhable  as  a  mifdemeanor,  and  muft  therefore 
now  be  indided  for  felony.  12  Mod.  634.  Hill.  13  W,  3.  die 
King  V.  CroiTe. 

14.  A.  fettled  an  account  with  B.  by  which  he  wis  indebted 
to  B.  in  fuch  a  fum  ;  A.  figned  the  account  and  afterwards  got  it 
into  his  hands  and  tore  itj  and  was  indi£^ed  for  itr  6  Mod.  179 
Pafch»  3  Annae,  B.  R.  the  Queen  v.  Crifp. 


(B)  Contempts  to  Courts. 

[  I.  T  F  a  man  comes  before  the  juflices  itinerant^  and  there  the  liptl^ 
^  of  London  faysy  that  he  is  excommunicated^  and  fo  publicklf 
denounced  him,  upon  which  A.  before  the  juftices  literamfigillo  of 
ficii  curia  Cantuarienfis fignatam  in  plena  curia  regis  ibidem  porrexit 
capitali  clerico  jufticiariorum  pr^edidorum  legendam,  ad  famamV 
JlatumfuuM  clarificandum  \  the  which  letter  the  bijbopjlatim  de  mf- 
nupradi^i  capitalis  clerici  cepit  (^  ajportavit  againft  the  willofiiC 
faia  clerk,  though  the  clerk  feveral  times  re^uefted  him  to  deliver 
it  to  him  again.  The  biQiop  may  be  indi6led  fr)r  this  contempt  to 
the  court.  Liber  Parliamentorum.  21  £.  i.  44.  b.  between  Penlefdoa 
and  the  Bifliop  of  London  i  this  offence  was  punifhed  in  parlia* 
menL.] 

(C)  CoDC«niu« 


t*ni 
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(C)  Concerning  [Things  Jone,  orjpoke  in  Court  to]  -j*'^^'' 
Judges.     What  (hall,  be  faid  an  Offence  punifh- 

able. 

£  I.  TT     13.  E  3.  B-  R-  Rot.  1 16.  A  man  was  committed  in  par- 
-"  •  liament,  and  fined  for  faying  to  ajuftice  of  oyer ^  feTr .  that  bi 
Jied^  and  laying  violent  hands  upon  him,  ] 

2.  J.  came  to  the  court  of  C  B.  (juftice  Hutton  and Juftice  Craw- 
ley then  being  there,  giving  rules  and  orders)  andfaidy  laccuje  Mr. 
Juftice  Hutton  of  high  treafen ;  for  which  he  was  committed  to  the 
cuftody  of  the  warden  of  the  Fleet  by  juftice  Crawley  j  and  after 
by  the  direSion  of  the  kings  he  was  indifted  in  B.  K.  and  con- 
vided  and  fined  5,000  /.  to  the  King.  And  juftice  Hutton  preferred 
his  bill  againft  him  there,  and  recovered  10,000/.  damages.  Hutt. 
J  30.  Mich.  14  Car.  Hanfon's  cafe. 

3.  A.  faid  to  the  juftices  in  their  quarter  feffions,  if  I  cannot  have 
juftice  here  J I  will  have^  juftice  el/where  i  for  which  contempt  the 
juftices  of  the  faid  feffions  indifted  him,  fined  him  5/.  and  com- 
mitted him  to  prifon  for  defeult  of  payment ;  all  which  matter  was 
returned  uponhabeas  corpus,  and  the  rettim  being  filed,  it  was  pray- 
ed that  he  fliould  be  difcharged  j  but  feveral  of  the  juftices  Were  of 
opinion,  that  it  was  a  contempt,  for  which  upon  indiflment,  he  may 
be  fined,  as  here  he  is,  for  which  fine  he  is  now  in  execution,  and 
therefore  (hall  not  be  difcharged  nor  bailed.  But  Twifden  J. 
doubted,  if  the  words  before  were  a  contempt ;  for  though  it  is 
a  contempt  to  accufe  them  of  injuftice,  yet  it  is  not  to  appeal,  aijd 
thefe  words  are  fpoke  by  way  of  appeal,  which  is  lawful  for  every  ^ 
fiihjeft  to  do;  ideo  quaere.  I  Sid.  144.  Pafch.  15  Car.  2.  B. R* 
the  King  y.  Mayo.  •  ^ 

4.  A.  being  brought  by  warrant  before  the  juftices  of  peace  at 
their  feffions  faid,  this  is  no  juftice  of  peace's  buftnefs-,  you  J/hall  not 

try  this  nutter '^  have  a  care  what  you  do\  I  have  blood  in  mcy  jf  T  o6k  1 
I  bad  you  in  another  place.  The  court  inclined,  that  the  words  ^  ^  ^  ^ 
are  not  indiftable  as  laid  in  this  indiftment ;  becaufc  they  did  not 
carry  any  necefTary  intendment  of  a  challenge  or  intent  to  break 
the  peace,  efpecially  when  it .  appears  in  this  very  indidment  that 
the  defendant  was  a  wheelwright,  and  fo  not  likely  to  challeAge  or 
be  challenged.  10  Mod.  iZb.  Mich.  I2  Annae,  B.  R.  the  Queen 
Y.  Nun. 

(D)  [By  going  Armed.]  Touching  Contempts  to  see^(B)  c^J 
Courts  [by  Threatningy  ov*  Striking  there.}         SswSLrik. 

jng. 

[  I.  P     18  E.  3.  B,  R.  Rot.  18.  Willielmus  Jordan  inventus  fiiit  f  -^^--^ 
*  •  vagrans  armatus  de  platis^  in  contemptum  domini  regis  &  ^i"g  »"»- 
attachiatur,  qui  dicit  quod  minaius  fuit  per  homines  ignotos   de    ^  -^-.'^ 
vitiijuay  &  fie  in  falvationem  vitae  ifuae  appofuit  fuper  corpus  fuum  q^^  ^^^^ 

Yi%  quoddam 


/ 
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into  the  quoddam  par  de  platis  ic  non  in  contemptum  ctirbe.  £t  hoc  per 
palace  arm-  juratum  compertum  eft,  ideo  quietus,  ita  tamen  quod  inveniatfi^ 
wine  curitatem  de  bono  geflufuo.     £t  invenit  manucaptores,  ] 

brough:  to  the  har  in  his  compleat  armour,  the  caufe  was  demanded,  and  he  fud  that  it  vtat  m  Us 
dtftnety^  being  in  fear  of  a  great  man  then  in  mmi  r,  atid  he  was  Committed  to  prifon  bf  the  court  during 
the  king's  pleafure,  and  hu  tands  forfeited  during  his  life.  Poph.  207.  Trio-  a  Car.  B.  R.  per 
Doderidge  J.  cites  24  £.  3.  33.  Fitzh.  Forfeiture,  ii.— But  in  Ficzh.  pi.  21.  is  no  mention  of  ^o 
feiture  of  lands.— And  ^  Inlt.  162.  cite<t  S.  C.  but  mentions  only  forfeiture  of  arms  and  imprilna- 
ment  during  the  king's  pleafure,  and  after  fays  that  it  appears  by  this  cafe  that  the  offender  wat 
tohe  punifhed  according  to  the  a6t  of  2  £.  3.  3.  by  forfeituit  of  the  armour  and  imprifonmeot  only f 
but  that  the  ftatute  20  R.  2.  adds  fine  and  iroprifonment  %  K.  3.  3.  enadh  that  wBmeJball  came  viih 
force  ardanm  Before  the  ting's  JifiiceSf  or  other  his  mitiiflerif  mr  go  «r  ride  armed  in  affray  of  feace^  mfaU 
to  forfeit  their  armour ,  ami  tofujfer  imprifonNunt  al  the  hng' t  pleafure* 

[  2.  Tr.  I  H.  5.  B.  R.  Rot.  i6.  A  man  \s  fined  ioo\.  for /peaking 
threat  King  words  to  the  mar/hall  of  B.  R.  in  WeftnunJter^baUy  lor 
keeping  of  a  prifoner  committed  to  him  by  the  court  of  B.  R.  Tr. 
19  £.  3.  B.  R*  Rot.  21.  Prefentatum  fuit  per  juratum  quod  cum 
indiae^      jurata  capta  fuit  coram  domino  rege  apud  Weftmonafterium  die  Lu- 
and  ar-        lue,  &c.  inter  Aliciam  de  Legh  querentetn  &  Willielmum  Wan^« 
raigned        yain  defendentem  de  placito  tranfgreilionis  quidam  Richardus  de 
cnieiiT/fV^  Carlil  &  alii  tempore  quojuratores  inquifitionis  fiierunt  adbarram 
minfler^haliy    coram  Jufticiariis  ad  veredi£^um  fuum  dicendum  didis  juratoribus 
with  his        minas  fecerunt  V  ipfos  profecuti  Junt  ad  port  am  palatii  domini  regis 
5?w*Xl  Wcftmonafterii  fef   ibidem  infultum  fecerunt  far  ipfos  vulneraventnt 
emrts  and      &  male  tradavefunt,  &c.     £t  didus  Richardus  in  curiam  dudus 
ibreatmng  to  Jicit  quod  non  eft  culpabilis  &  ftatim  fatetur  pnemifla  &  (ubmit- 
Jr^Lli  «Ii-    ^^  gratiae  curiae.     Judicium  redditur  quod  manum  fuam  dextram 
denee  again/  amtttot  &  ontputetur  ^  committitur  turri  London  ibidem  Tnoraturus 
afehn  then    duM  vtxerit.     Sed  cxccutio  pro  amputatione  manus  refpefluatur 
^i^^d'  he  <l"^"^q"^j  &c*  fimile  judicium.  P.  24  E.  3.  B.  R.  Rot.  56.  ] 

confeiTed  the  indidmcnt,  and  his  judgment  was  imprifonmen-:  for  life ;  *  forfeiture  of  all  his  bnd^ 
goods,  and  chattels,  and  amputation  of  liis  right  hand,  at  the  ftandard  in  Cheape ;  and  execotioa 
was  done  accordingly.  D.  188.  b.  pi.  10.  reports  that  this  appears  of  record  in  B.  R.  Trin.  i  £.4. 
Rot.  3. Davis's  cafe.— -*  Finch.  7s.  h.— ^Dal.  23.  pi.  6.  3  &  4  P.  &  M.  citec  4  E.  3.  Coroney  6. 
S.  P.  [but  it  feems  to  be  mifprinted,  ic  being  neither  at  the  fame  title  and  plea  in  Fitzh.  or  ia 
Brooke.]  But  Dnlifon  makes  a  qu:vre,  what  law  there  is  for  the  forfeiture  of  his  lands,  but  there 
is,  that  the  forfeiture  of  his  lands  may  he  for  his  life.  Jenk.  43.  pi.  8t.  cites  S.  C.  in  D.  iSt. 

b.  and  fays,  the  forfeiture  is  of  the  inheritance  of  the  Unds,  and  that  the  offender  mult,  he  indited 
and  convidted  before  this  punifhmcnt  can  he  i(iffi(5led  ;  and  that  it  is  the  fame  of  Jfrikimg  ixfvt  the 
AiiVS  fufiices  of  affife  or  gaol  i/JiV^ry.  — —  He  wlio  wiukis  an  affray  «  the  frefrK*  of  the  ju/fi^-rSf  amdtUU 
nubo  refcM  Urn  mntb  dranvn  iurafoKS,/hall  bf  di  finht  1 1/ -d  ar.d  imprifomed  for  ever,  and  tbeir  bemdi  oml  «>^  Br. 
Pain,  pi.  16.  cites 22  £.  3.  13.  and  Fitzh.  Forfeiture,  21. 

[3.  41  Afl'.  25.  A  rci2XiJiruck  a  jurof^^  Weftmnfler  who  palled 

^ , J   againft  him  and  was  indited  and  arraigned  at  the  (uit  of  the  Jdi^ 

Suiking.  ^^^  attainted,  and  the  judgment  was  diat  htjhould  go  to  the  tonoor 
1^.-1^-^  of  London  and  there  remain  in  prifon  all  his  life^  and  that  his  right 
Br.  Char-  handjhall  be  cut  off^  and  his  land^  k^c.  Jhould  bejeized  inU  the  basub 
ters  de  par-  ^  the  king-,  and  the  king  anfwered  of  the  ifiiies ;  and  after  die  .^ 
donM>i^7o^  tjag  gave  the  lands  to  another,  fuppofing  that  they  were  forfeitnl  \  * 
\  F^i/^tT'  *"^  ^^^^  *^  '^'"g  •  h  *"  charter  pardoned  him  who  ftnick  the 
u  I  L  -  '  ]y^^^  ^1  ^^^  words  (reciting  how  he  was  somfi^ed^  end  ajfi  all  tbi 
cites  s.  C.  judgment  as  above)  pardonavimus  prediSa  perfonet  frmdiQam  amfm- 
^affaSlt ^*  ^^^'>»«»  W  quicquid  ad  nos  pertinet  in  hac  parte ;  and  upon  this  the 
aad  batur/  ^eir  of  him  fued  a  fcire  facias  out  of  the  charter  agatnft  ^-—  ^ 
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ifvfaom  Ac  land  was  given,  why  he  fliould  not  be  rcftorcd  to  the  in  Weft- 
land,  and  the  defendant  pleaded  that  this  writ  does  not  lye  upon  a  ^^J[^2 
charter,  not  being  warranted  of  record ;  and  becaufe  the  defendant  wounding 
would  not  (ay  any  other  thing,  execution  was  awarded  by  judg-  and  m;Uc-^ 
menL  1  *'^*"« » 

™^^  J  .  the  defen- 

dant pleaded  not  gnilt/y  and  Knivet  joftice  command' J  the  marjhaltto  mahpMflofibi^eofltwbobavB 
fiaUi  cf  mtrchandiiie  in  the  fame  hnll^  and  fwore  him  to  return  perfons  not  mfpicious  nor  procured  of 
cbe  one  part  nor  of  the  other.    Br*  Trefpafs,  pi.  258.  cites  41  Aff.  x8. 

4.  Indi£hnent  for //r^m;/ff;  jyb/Win  Aula  Weftm.  fedentibus  OW.120.S. 
Curiis,  and  had  judgment  of  perpetual  imprifonment  and  lOO  Lfinei  g-        ■ 
note  on  the  evidence  it  appeared  to  \>z  on  the  flairs  afcending  the  ^^^^* 
court  of  wards,  and  fo  out  of  the  view  of  the  cowis\  but  per  rop-  ekes  41 
ham,  if  the  tndiftment  had  been  (as  i:  ought  to  have  been  and  as  E.  3«  Co- 
we  have  precedents  in  i  E.  4.)  viz  coram  domina  regina ;  the  judg-  ^"e,*^^' 
ment  (hoiild  have  been  arnputation  of  his  right  hand^  forfeiture  of  all  judgment, 
his  lands  and  chattels^  and  perpetual  imprifonmsnt,     Cro.  E.  405,  174— Oa« 
Trim  37  EliiJ.  B.  R;  Peter  Carey's  cafe.  more°hSn^ 

^raw  his  fword  tojirlh  a  jttftue  M^ntA  fitinjr  in Juif^ntt  8c c.  and  upon  being  found  guilty  had 
judgment  Co  forfeit  his  lands  and  chattels  and  his  right^  hand  to  be  eut  ofL    Stauf.  PI.  C.  38.  a* 

5.  One  was  indidled  of  aflault  and  battery  in  the  palace  offFe/l^  Jo.  34$.  S. 
mtnfter  near  the  hall  there,  all  the  courts  judicially  fittings  Sec.  in  ^jj^*^^ 
contempt  of  the  king  and  difturbance  of  the  laws  to  be  miniftered  ,88.  br* 
to  the  people,  &c.  he  was  found  guilty;  but  becaufe  the  indi<5lment  Marg.pL 
was  nat  that  he  did  it  in  the  prefence  of  thejujiices  or  of  the  iingj  all  ""^J^i^ 
the  Judges  agreed  that  judgment  fhould  not  be  of  the  cutting  oflF  til«S.c. 
his  handi  but  being  done  in  the  palace  near  the  hall  door,  he  was 
awarded  to  be  impriioned  during  the  king's  pleafure,  to  pay  i,ooo  /• 

fine,  and  to  be  bound  with  fureties  for  his  good  behaviour ;  and 
Jones  and  Barkley  J.  were  for  adjudging  him  to  make  his  fubmiffion 
in  the  three  courts,  but  Richardfon  Ch.  J.  and  Crook  J.  were  againft 
it,  and  Crooke  conceived  500  A  to  be  fine  fufficient.  Cro  C.  373. 
Trin.  10  Car.  B.  R.  Sir  William  Waller's  cafe. 

6.  B.  was  indided  for  Jiriiing  one  H.  in  JVeJlndnJler  hall  mar 
the  fide  bar  ofC  B.  fitting  the  courts^  and  in  a  former  term  it  was 
moved  that  he  ihould  be  bailed;  and  it  Mras  faid  per  Cur.  that  in* 
afmuch  as  the  judgment  is  fo  great,  that  his  hand  Jball  be  cut  off^ 
Sec.  thofe  who  are  bail  for  h\m  fiall  be  body  for  body^  and  not  in  any 
fuoi  certain,  and  fo  it  was  done ;  and  this  term  he  was  tried  at  the 
bar  here  by  a  jury  of  Middlefex,  and  witnefies  who  gave  evidence 
for  B.  were  admitted  to  be  fworn  as  well  as  H.  and  others  who  gave 
evidence  for|  the  king,  and  though  B.  offered  evidence  that  H.  had 
ofllered  to  compound  ¥nth  him,  and  to  take  fo  much  money,  yet  the 
court  would  not  allow  it  as  matter  to  invalidate  the  teitimony  of 
H.  becaufe  they  (aid  it  fhould  bo  intended  that  this  was  a  compofition 
f(x  the  battery,  and  not  for  this  profecution,  which  was  not  in  his 
power  to  compound;  and  after  the  jury  found  B.  guilty,  upon 
which  he  was  committed  till  he  had  judgment,  but  B,  obtamed  the 

Su-don  of  the  king*    Sid.  21 1.  Trin.  16  Car.  2.  B.  R.  the  King  v.* 
ockman. 

F  f  3  (E)  Confpirators. 
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sccConfpi*  (E)     Confpirators. 

.  racy.  ^     '  * 

[  I.  C  E  £"33  E.  i.flatute  of  confpirators^  who  (hall  be  adjudgcj 
^  confpirators,  J 
tndiament  [  2.  If  two  confederate  together  each  of  them  to  maintain  the  othery 
f  iracy'  whether  their  matter  be  true  orfalfe^  though  they  do  not  put  any  thing 
Jies  beforf  '»  w^j  yct  they  may  be  indifted  of  it ;  for  this  confederation  is 
acfuitiaii      prohibited  by  the  law.  *  27.  Aff.  fol.  139.  b.  adjudged.  ] 

but  cafo 

noitiUafcer,  6Mod.  137.  186.— —To  charge  one  h\My,tvubfirmcathn  is  a  confpiracj;  ao4 
a  confederacy  falfely  to  charge  with  a  thing  that  is  a  crime  by  any  law  is  indi^ble.  i  Salk.  174. 
Q^een  v.  Beit* 

[  3.  So  if  men  confederate  by  oath  in  fuch  manner  as  beferc>  thev 
may  (a  fortiori)  be  indided  of  it.  27  Afl'.  fol.  139.  b.  34.  though 
notning  be  put  in  ure.  j 

[  4.  If  a  man  makes  a  falfe^ affidavit  agalnft  another  in  B.  IL 
Chancery,  3*  &c.  though  no  a£fion  lies  againft  him  upon  thisjlatuti^ 
yet  he  may  be  indiSicd  for  it  at  the  common  law,  Mich.  1 1  Ja.  B.  lU 
per  Coke :  for  fuch  falfe  affidavits  procure  damage  and  vexation  to 
the  party  divers  ways.] 

[5.  If  a  mzn  Jivears^  or  procures  another  tojiueary  before  a  mafter 

in  chancery,  to  have  the  good  behaviour  ofy,  o.  certain  articles  to  be 

true  of  his  own  knowledge,  where  he  does  not  know  it  to  be  true^ 

though  it  be  true  for ^  the  matter ;  yet  this  is  a  felfe  oath  puniihable  at 

the  common  law^  though  it  be  not  within  the  ftatute.     Mich.  20  Ja. 

B.  R.  adjudged  per  Curiam,  Whittlcfey-v.  Oakley.  ] 

From  this         6.  Stat,  33  E.  I.  Confpirators  are  fuch  as  bind  themfAves  by  oatby 

h^fceras"     ^^  ^^^^^  alliance  faUly  and  malicioujly  to  infli^^  andfalfly^  to  move  and 

clearly  that  maintain  pleas^  and  fuch  as  caufe  children  within  age  to  appeal  men  of 

moi  only  tboft  fekny^  and  rttain  men  to  maintain  their  Tnalicious  ersterprizes  ;  andtbts 

mfbtaffuaUy   fxtendeth  as  well  to  the  takers  as  givers^  and  alfo  ftewards  and  baiBffL 

mocau  man  to  ^^ho  by  thetr  power  maintain  debates  that  concern  not  tbetr  lords  or  tbem' 

ht  inSaedy    felvesy  but  other  parties. 

suid  alfo  to  "^ 

be  tried  upon  the  indi^menry  whereupon  he  'is  bwfulty  acquitted,  are  properly  confptrators  ht 

ibofg  alfo  who  ba/ily  conjpirt  to  indid  a  man  f*My  and  fuaticioujly  whecher  ihcy  do  any  ad  in  profe- 

cution  of  fuch  confpiracy  or  not.     Hawk.  PLC.  189.  cap.  72.  f.  2. 

S.  P.  Lev.  y .  Severisil  were  indidked  for  confpiring  to  charge  a  man  to  be  tie 

6a.  Pafc  father  of  a  baflard  child  \  the  whole  court  thought  that  bare  agreeii^ 

B^ R?d4  together  to  charge  a  man  with  a  crime  falfly  is  indi^ble.    Indeed  ST 

Xing.  V.  the  truth  had  been,  that  there  was  a  woman  with  child,  and  the  pa* 

Km\j^rty  j.jflj  Ufcely  to  become  chargeable,  and  the  defendants,  being  farift 

aoith.*^'  ^ffi^^^^  *^  ^"^  ^^  in^i^^  and  find  out  the  father  tofave  t£e  parijb 
barmlefsy  and  ihould  upon  fuch  an  occafion  upon  their  inKHrma- 
tion  chsu-ge  fuch  peribn  .to  be  the  fadier,  and  the  indiSmeot  had 
been  for  that,  they  muft  be  acquitted ;  judgment  for  die  Queen.  6 
Mod  185. 187.  Trin.  3  AnnsB^  B.  R.  the  Queen  v.  Beft  &  aL 


(F)  m^ 


\ 


Snuiftmenr*  t  sh 

(F)  fFhat  ihall  be  faid  an  OJence  punifhable  fy  the 

Common  Law. 

f  I.   T  F  a  man  impanelled  and  [worn  upon  the  grand  inqutfl  dlf*     Br.Co- 
I  n^  iL-j  ''^'  !_•  IX.  rone,  pi. 

*  ewers  to  Itrangers  the  evidence  given  to  him  and  the  re-  j,j,  ^jj^ 
fidue.of  the  jurors  for  the  king,  this  is  an  offence  punifhable  by  S.C.  per 
fine  and  imprifonment  upon  an  indi<£^ment.     Mich.  15  Ja.  B.  R.  ?^^F'^'^?"]J 
in  Smith  and  Hill's  cafe  admitted.     And  the  clerks  of  the  crown-  Vhis^h^ 
4>ffice  faid  that  it  is  ufual.    *  27  hSL  63.  arraigned  as  of  felony.  ]       treafon  \ 

quaere. 

[  2*  Inter  placita  coronx  coram  jufticiariis  itinerantibus  30  E.  I.   f  768  1 
within  the  hundred  of  Pidrefhire  in  Corn  wall,  the  fherifF  of  Corn<- 
urall,  fcilicet,  Innepenn  is  prefented^or  counJeUmg  a  prifoner  tojiand 
mute^  (^r.  ] 

3*  Keeping  a  gaming^houfe  is  an  offence  indi£bible  at  common 
law,  as  a  nuiiance  \  per  Cur.  10  Mod.  336.  the  King  v.  Dixon 
gnd  Ux. 


(G)  What  fhall  be  faid  an  Offence  punijhable. 

I  I.  f  F  a  commilfton  be  granted  to  two  and  one  e;cecutes  it  alone 
*  without  the  other  and  puts  people  to  fine  y  yet  it  is  not  any 
caufe  of  an  indidlment,  becaufe  it  was  error  of  judgment,    2y  Ait. 
23.  adju4ged.  ] 

£  2.  A  man  cannot  be  indicted  becaufe  by  his  conjpiracf  all  the 
land  of  y.  S,  was  extended  upon  an  elegit  under  the  name  of  a  moiety^ 
fuppofing  him  to  have  other  land,  and  alfo  becaufe  it  was  extended 
very  lowj  for  the  extent  was  by  the  oath  of  the  12.  27  Aff.  23. 
adjudged.  But  quaere.  ] 

3.  A  perfon  was  indifted  for  opening  a  letter  fent  by  the  poft\  but 

Ju^ed  for  a  fault  in  the  caption.     12  Mod.  514.  the  King  v, 
Luifel. 

4.  For.beine  a  common  fcoldj  and  judgment  that  fhe  fhould  be 
ducked.  6  Mod.  178.  Trin.  3  Annjc,  the  Queen  v.  Foxby. 

5.  One  is  indidbable  forfetting  up  a  leet.     ifl.  Becaule  it  is  an  Soforfin* 
ufurpation  upon  the  queeny  for  which  fhe  may  bring  a  quo  warranto^  /L/r  JJ^* 
where  there  may  be  two  judgments,  the  one  for  feifure  of  the  fran-  jutifthty^'  ' 
chife  into  her  bands,  and  the  other  for  a  fine  for  the  ufurpadon.  take  toll  of 
adly.  To  keep  a  leet  to  fummon  the  fubjefts  to  make  prefentments,  i^j^^^ 
and  to  amerce  is  a  grievance  to  the  people  befides,     6  Mod.  j8^  ,g^*  ^  ^' 
184.  Trin.  7  Annx^  per  Cur,  Anon. 

(G.  1)    What  Perfons  in  General  are  indiftable.     J^^'^*' 

T;  T  F  an  htfant^  of  fo  tfender  age  diat  the  juflices  think  he  can- 
.  -*  not  conceive  malice)  be  indited  va  found  guilty  i^  fehnj^ 

F  f  4  the 
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the  juftices  may  difn)i&  him ;  per  Motle  and  BQIinger,  quod 
negavit.     Br.  Corone,  p!.  6.  cites  35  H.  6.  I2. 

2.  He  that  owes  no  allegiance  is  not  indi£bible;  as  an  aUen  mr* 
/y^ ;  per  S.  Eyre  J.     12  Mod.  51.  cites  7  Rep.  6.  b. 

3.  A  corporation  is  not  indi<9able,  but  t^  particular  mtmbtn  of 
it  are',  per  Holt  Ch.  J.  12  Mod.  559.  Mich.  13  W.  3. 


m  m 

Tol.  78.  ^Hj  por  what  Offence  [a  Man]  may  be  indidscL 

j-  S.P.  or  [  I.  T  F  two  men  are  common  hazerdors^  and  ufe  with  f/alfif  Ma 

for  any  1  to  deceive  the  king's  fubjeds,  and  they  join  togetlier)  and 

of^cheach^  With  falfe  dice  deceive  J.  S.  of  his  money  at  play  with  him ;  they 

at  play  or  may  be  indi(9ed  for  it;  for  it  is  an  offence)  and  if  they  are  found 

ochei-wife;  guilty,  they  may  be  adjudged  to  Jf and  in  the  pillory.     Trin.  2H. 

fng  isT*"  ♦•  ^^^^^  Becktngham  and  Martin  Lefon  Fantonje  were  indided 

high  crime  for  fucb  offence,  and  the  (aid  Martin  adjudged  to  ftand  in  die 

againft  the  pillory  in  the  Strond,  by  three  days,  and  after  in  Southwark  by  three 

ralTh?,.  other  days.] 

well  M  againft  the  party  cheated.    2  L.  P.  R*  44*  cite*  Hill.  21  Car.  B.  R. 

A.  was  indiAed,  for  that  he,  falfo  and  per  conrpirationem  /•  cheat  B,  of  his  monefy  frtvmki 


m  bim  SO^Jaya  wager  tipem  afi^ot-raccf  and  ajfterwanU  got  the  fatty  to  rum  booty  ;  this  being  a  cheat,  tbC 

vould 
OrbelL 


court  would  not  quaih  it  upon  motiun.    6  Mod.  42.  Mich.  2  Annxy  B.  R.  the  QoecD  ▼• 


All  cheats  and  aimfes  oftradifmtn  are  matters  uididbtble ;  per  Ch.  J.  and  not  denied.    Comb.  i6ii 
Pafcb  2  Jac.  a.  B.  R«  Anon. 

♦[369] 

[  2.  See  Mirror  of  Juftices,  foL  i8.  One  of  die  articles  mquink 
ble  in  a  leet  is  of  the  makers  and  haunters  oi  falfe  dice.  ] 

[3.  Mirror  of  Juftices,  17.  b.  cap.  i.  f.  17.  of  bnaidsremavei 
to  common  nufance,  (this  is  there  put  for  one  of  the  artides  inqui« 
Table  in  a  leet.)  ] 

[4.  17  £.  I.  Rot.  Claufarum,  M.  4.  dorib.  Quod  vicecomet 
certiiicet  regi  de  nominibus  &  cognominibus  incedentiwn  in  regno 
cum  equis  i!f  arms  be  congregattones  i^  conventicula  clam  vd 
palarni  &c.] 

5.  If  a  collcSfor  of  any  thing  pro  bono  publico  does  110^  chAUj  ii 
accordingly^  be  may  be  indided ;  Roll  R.  2.  per  Coke  Ch.  J.  cities 
27  Aft*,  which  was  of  monies  colle<fted  to  ftirniih  archers,  and  the 
coUe^lor  indidled  for  converting  it  to  his  own  ufe. 

6.  For  an  unlawful  affembly^  and  entry  into  anotber^s  clofe.  2  Lc« 
184.  Mich.  32  Eliz.     Aibpemon's  cafe. 

7*  An  indidment  lies  againft  one  for  aJTauIting  and  ftopping  of 
another  in  his  pcfjjing  in  the  highway.  HiU.  22  Car.  B.  R.  for  it 
is  a  breach  of  the  publick  peace.  2  L.  P.  R.  44.    ~ 

8.  Every  indi£bnent  ought  to  be  preferred  againft  die  party  fir 

jme  offence  committed  by  him,  either  againft  the  common  law^  «r 

zffinvtfomejiatutei  Trin*  23  Car.  B.R.  and  not  for  every  flight 

mifdemeanor.  2  L.  P.  R.  44. 

Botttiea  it        o*  An  indi£lment  lies  againft  one  that  makes  zfcdfe  ooA  is  0m 

JJJ*^**  anfiver  to  a  bill  in  chancery^  9r  in  an  affidavit  nude  hs  os  cmifi  de- 

If**""  o 


3(nii<ftnieitt»  1^9 


rtiiog  there,  or  in  any  other  court  of  record.    Trin.  23  Car.  «• 

Cainable  at  common  law  id  thefe  cafesy  it  will  not  lie  on  the  ftatute.    Roll  R.  79*  ptr  Coke  Ch« 
j;.  Mich.  II  Jac.  B.  R.  Anon^       ■&  5  Mod.  348.  Trin.  9  W.  3.  Tbe  King  r.  Oreep. 

XO,  One  for  cotmUrfeiting  a  proUHlon  in  the  name  of  a  privf 
enmfelbrj  (though  only  a  commoner,  and  not  a  parliament  man) 
and  felling  it  for  6L  was  indicted  and  found  guilty  of  counterfeiting 
and  extortioiH  and  fined  50  L  and  imprifonment 'dU  paid.  Sid.  X4a. 
Pafcb.  15  Car.  2.  The  I^ng  v.  Deakins. 

ri.  One  was  indicted  for  kidnappingy  and  conyi£ied  and  fined. 
Comb.  10.  Hill,  i  &  2  Jac.  2.  The  King  v,  Baily. 

12.  It  lies  for  bringing  back  a  poor  penon  after  an  order  to  fettle 
him  elfewhere.  Comb.  205.  Patch.  5  W.  &  M.  The  King  v« 
Wiggot  and  Petty. 

13.  One  was  indidedy^r  ereSfing  a  mountebanks  flage  in  Moor- 
fields  ^  and  Holt  Ch.  J.  faid,  the  grand  jury  fhouid  prefent  thofe 
that  have  licences  as  well  as  thofe  that  have  not.  Comb.  304.  Mich* 
6  W.  &  M.  The  King,  &Ci  v.  Bradford.  »^ 

14.  One  was  indi£fced  for  lying  with  another  matCs  wife.  Comb. 
337.  Trin.  8  W.  3.  The  Kins  v.  Johnfon. 

15.  Indifbnent  for  a  cheat  done  to  J.  S.  by  impofing  upon  him  4  S.C.  ati4 
quantity  of  beer  mixed  with  vinegar  and  grounds  of  coffee  for  port  ^^  *^*' 
winei  one  of  the  defendants  pretended  to  be  a  broker,  and  the  other  S™i^' 
a  Portuguese  merchant,  for  the  better  carrying  on  the  cheat;  and  this  pro- 
per Holt  Ch.  J.  J.  S.  was  allowed  to  be  a  witneis,  to  prove  the  teaaed 
fiwft  upon  the  triaJ,  for  in  fuch  private  tranfaSions,  no  body  elfe  can  ^^J^^^ 
be  a  witnefs  of  the  circumllances  of  the  £i£^,  but  he  that  fuffers.  value.  Buc 
I  Salk.  286.  Mich.  2  Axmx,  B.  R.  The  Queen  v.  Mackartney  the  India- 

&  aL  ™****  ^* 

.  qoafhed  for 

its  being  called  vinum  prctenfum.    6  Mod.  301, 302.  Mich.  3  Anmn. 

16.  J,  S.  was  indifiedyjr  that  he  cann  to  A»  pretending  B.fent  F  570! 
hhn  to  receive  20  /.  and  A*  received  it  accordingly^  whereas  B*  did 

att  fend  him.  And  per  Cur.  it  is  not  indidlable,  unlefs  the  defen- 
dant came  with  falfe  tokens  -,  and  iaid,  that  we  are  not  to  indid 
one  man  for  making  a  fool  of  another.  I  Salk.  379.  Trin.2  AnnaC) 
B.II.  the  Queen  v.  Jones. 

17.  A.  was  indided  for  that  B.  borrowed  $1  ofbim^  and  pawned  In  fuch  a 
gold  rings  to  fecure  the  payment^  and  that  at  the  day  A.  tendered  ^f«*w""«r 
the  money,  but  the  defendant  refiifed  to  deliver  up  the  rings;  and  diaedfor 
it  was  qualbed ;  cited  i  Salk.  379.  in  the  cafe  above,  as  Bainham's  refuiiog  to 
cafe.  ^^»^«" 

tliemt  p«r 
HoU  Ch.  f .  %  Salic.  5x1.  Pafch.  5  W.  &  M.  B.  R.  Apoik 

'  l8«  Whatever  is  a  breach  of  the  peace  is  indidable;  as  fending 
a  challenge;  agreed  per  Cur.  6 Mod.  125.  Hill.  2  Annae,  B.  R. 
in  cafe  of  the  Queen  v.  Langley. 

19.  Yox  fijbing  in  one^s  pondj  and  taking  and  carrying  away  fo    . 
Boany  carps  de  bonis  &  catallis  of  the  profecutor.   6  Mod.  i83. 
Trio*  3  AnnS|  the  Queen  v.  Steer. 

20.  An 


/ 
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20*  An  iniiQxnentwzSy  for  intringinU  a  W90j^^ 
!to  ajbes  and  30  oaks.     Holt's  Rep*  353.    Trin.  6  Atuae,  dtt 
Queen  v.  Harris. 

21.  A  crime  that  ihakes  religion)  as  prrfamnifs  onjbtjlagiy  bfa 
is  itidi£UbIe ;  but  writing  an  obfcene  botij  (as  that  intitled.  The 
Fifteen  Plagues  of  a  Maidenhead)  is  not  indictable)  but  puniihsd)ie 
only  in  the  fpiritual  court.  1 1  Mod.  142.  Midi.  6  Annae,  the 
Queen  v.  Rudd. 

22.  For  keeping  a  gamng-houfe ;  notwithftandin?  the  flat.  33  H« 
t.  cap.  9.  f.  12.  chalks  out  a  particularmethdd  of  proceeding  fer 
recovery  of  40  s.  a  day.  10  Mod.  336.  Trin.  2  Geo.  2.  KiogTt 
Dixon. 

23.  Several  were  indi^d  for  a  contpiracy^  in  giving  a  man  mt* 
my  to  marry  a  poor  helplefs  woman^  who  was  an  inhabitant  in  tb$ 
parijh  of  B.  and  incapable  of  marriage^  on  purpofi  to  gain  afettle-' 
mint  for  her  in  the  parijh,  of  A.  where  the  man  was  iettled. 
But  upon  a  motion  to  qusdh  me  indi£hnent,  judgment  was  givca 
for  the  defendant,  becaufe  it  was  not  averred^  that  fi)e  was  Ufi 
legally  fettled  in  B-  but  only,  that  ihe  was  an  inhabitant  there.  8 
Mod.  320,  321.  Mich.  II  Geo.  1725,  die  King  y.  Edwards 
leal. 

24.  There  can  be  no  doubt,  but  diat  all  capital  crimes  what- 
foever,'  and  alio  all  kinds  of  inferior  crimes  of  a  pnblidt  mOmn^ 
e:s  mifprijionsy  and  all  other  conten^tSj  all  dijlurbances  rf  the  peaces 
all  oppreffionsy  and  all  other  mifdemeanors  whatfoever,  'of  a  pab^ 
Uckly  evtl  example  againft  the  common  law^  may  be  indioed;  but 
mo  injuries  of  a  private  nature^  unlefs  they  Ibme  way  concern  ibt 
iing.    2  Hawk.  rU  C.  210.  cap.  25.  f.  4. 


(H.  2)  For  Non-feq/ance.    In  what  Cafes. 

1.  T]  £  that  has  a  port  is  bound  to  repair  it,  odierwife  he  in^ 
-"  be  indited  5  per  Powel  J.  2  Lutw.  1523,  in  cafe  of  Willi 
T.  Kirby. 

Ibid.  3«5.        2.  dverfeer  of  the  poor  was  indidedy^r  mt  obeying  an  order  ef 

Pafch.  7  W.  fefTions  concerning  the  jettlement  of  a  poor  man*    Comb.  213.  Trin* 

^fecmsto  ^w.&M.  the  King  V.  Pope. 

^non.  3.  An  indi£bnent  was  againft  a  woman^for  that  {his  beine  dolj 

required  to  watch  and  waid,  Jhe  did  net  watch  and  ward;  bitt 
quaflied,  becaufe  it  did  not  fay,  nor  procured  one  to  watebfor  ber^ 
which  ibe  might  have  done.  Comb.  243.  Hill.  5  W.  &  M.  Anon. 

f  271  1  4«  It  lies  not  for  not  a^/Hng  a  conftable  (upon  requeft)  to  exe- 
cute a  warrant  for  feat  chtng  for  netSy  &c.  to  take  conies^  ice.  For 
die  conftable  has  no  power  to  require  whom  he  will  to  attend  him 
•n  fuch  occaiions.  Comb.  309.  Mich.  6  W.  &  M.  die  King  r* 
Wildboare. 

5.  Indidment  lies  not  againft  a  juftice  of  feace  ftr  mt  Mbem 
oner  rioters  charged  ypon  (»th;  and  the  indiomcnt  WM  qoafliei 
Comb.  317.  Hill  6  W.  3*    Afton's  cafe* 


3[ntitftiiteat«  57? 

6,  If  a-  mafter  tsims  away  an  appnntice^  whicb  he  ia  bound  to 
keep,  and  thereby  the  apprentice  is  likely  to  become  chargeable  to 
the  pari/h;  if  the  mafter  upon  complaint  of  the  church-wardens^ 
refides  to  take  him  again^  by  order  of  the  juftices,  (and  ^ich  order 
Holt  Ch.  J.  faid  it  feemed  reafonabie,  that  they  may  make)  he 
diought  the  remedy  muft  be  by  way  of  indictment.  Comb.  405. 
Hill.  9  W.  3.  Anon. 

(H.  3)  What  OfFences  are  Indiftable  by  Statute.     J;^*** 

Xm  \  FaSl  made  felony  hy  fiatuU  is  not  indi^ble  as  a  mifdemeanou 
^  \%  Mod.  634.  Hill.  13  W.  3.  the  King  v.  Croffe. 
2«  It  feems  to  be  a  good  general  ground,  that  wherever  2iJiatuU 
prohibits  a  matter  of  a  publick  grievance  to  the  liberties  andjicuritf 
of  thefubje£i^  or  commands  a  matter  oj  a  publick  convenience^  as  the  re- 
pairing of  a  common  ftreet  of  a  town,  an  offender  againft  fuch 
ftatute  is  puniihable,  not  only  at  the  fuit  of  the  party  aggrieved,  but 
alfoby  way  of  indiCfanent,  for  his  contempt  of  the  ftatute,  unlefsfuch 
method  of  proceeding  do  manifeftly  appear  to  be  excluded  by  it.  Yet 
if  the  party  offending  have  been  nned  to  the  king  in  the  a<£lion 
brought  by  the  partv,  as  it  is  faid,  that  he  may  in  every  a&ion  for 
doing  a  thing  prohioited  by  ftatute,  it  feems  queftionable  whedier 
he  mav  afterwards  be  indicted ;  becaufe  that  would  make  him  liable 
to  a  fecond  fine  for  the  lame  offence.  2  Hawk.  PI.  C.  210.  cap. 
25.  f.  4. 

3.  Alfo,  if  a  ftatute  extend  only  to  private  perfons,  or  if  it  ex- 
tend to  all  perfons  in  general,  but  chiefly  concern  difputes  of  a  private 
nature^  as  thofe  relating  to  diftrejfes  made  by  lords  on  their  tenants'^ 
it  is  faid,  that  offences  againft  fuch  ftatute  will  hardly  bear  an  in- 
didment.  2  Hawk.  PI.  C.  211.  cap.  25.  f.  4. 

4.  Alfo,   where  a  ftatute  makes  a  new  offence^  which  was  no  Cro.  1.644. 
way  prohibited  by  the  common  law,  and  appoints  a  *  particular  man-  Mich.  20 
ner  ^proceeding  againft  the  offender,  as  by  commitment^  or  a£lion  of  /*  cattlc^ 
debt  J  or  information^   &c.  without  mentioning  an  lndi£tment,   it  cafe— 
ieems  to  be  fetdcd  at  this  day,  that  it  will  not  maintain  an  indidment,  *  s.  P.  i» 
becaufe  the  mentioning   the  other  methods  of  proceeding  only,  55^|^^ 
feems  impliedly  to  exclude  that  of  indidment     Yet  it  hath  been  y.  Glofll 
adjudged,  that  if  fuch  a  ftatute  give  a  recovery  by  a£lion  of  debt^ 

bill,  plaint,  or  information,  or  otherwife^  it  authorifes  a  proceeding 
by  way  of  indiftment.  2  Hawk.  PL  C.  211.  cap.  25.  f.  4. 

5.  Alfo,  where  a  ftatute  adds  a  farther  penalty  to  an  offence  pro» 
hibited  by  the  common  lawj  there  can  be  no  doubt,  but  that  the  of- 
fender may  ftill  be  indided  if  the  profecutor  think  fit,  at  the  com- 
mon law.  2  Hawk.  PI.  C.  211.  cap.  25.  f.  4. 

(H;  4)  Taken  in  what  County.    Where  the  Offence  [  372  ] 

was  done  in  Jevera/ Counties. 

!•    /t    Man  was  indi6ied  in  B«  R.  in  Middlefex,  inafmuch  as  he 

-"-  at  B.  in  the  county  of  Middlefex  procured  7.  S.  to  kill  71  5. 

ij  wbicb  he  iHUd  kirn  at  S.  in  tbo  county  of  Bcrks^  and  it  was  not 

4  excepted 
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excepted  to  whether  it  was  a  good  indidment  or  not    Br. 

ment^  pL  52.  cites  9  E.  4.  48. 
Br.  Indift-  2.  A  man  was  arraigned  upon  indidment  if  fieaUng  g^ods  in  tbi 
lU^^dtes'  ^^^'^  rf  S*  yfhofaidy  that  be  was  indited  9f  taking  thefarru  goods 
S.  Cw—  in  the  county  of  m.  at  thejanu  time^  and  fffthis  was  acquitted^  which 
*  S.P.  for  was  the  fame  felony,  ana  demanded  judgment  if  of  this,  &c.  Per 
£'ea^ol  'F^'QW^'ce,  this  is  a  good  plea  5  for  if  goods  are  ftolen  in  one  countj, 
fbeeono-  and  carried  into  another  county,  he  may  be  indited  in  *  every  countjy 
^;  for  and  fha]l  have  judgment  accordingly;  and  by  the  iame  reaibn,  if 
•S^alt^"^  he  be  acquitted  in  one  county,  it  mall  ferve  in  another  county, 
tbeprooer.  But  HuiTey  and  Fair&x  contra.  But  Brook  (ays,  the  law  is  with 
ty.  Br.  Co-  Frowike.  And  after  Mordant  pleaded  the  plea  fupra,  and  prayed 
iTo!citei  allowance,  and  to  the  felony  not  guilty ;  and  a  good  plea,  per  all 
34  U.  8.  the  juftices,  though  the  one  matter  be  matter  in  hwy  and  Ait 
^  odier  matter  infamy  &  adjomatur.     Br*  Corone,  pi.  139.  cites 

4H.  7.  5. 
€bHira  of  3*  Indidment  that  a  tDznflruii  another  in  the  county  tf  ACddle-* 

oweamtUt  fix^  by  which  he  died  in  Londony  isnstgood;  for  London  cannot 
>^  there   i^"*  ^*  ^^7*  ^^'  Indiftments,  pi.  45.  cites  6  H.  7.  la 

Ibey  ihall  join,    ^aere^  becaufe  but  upon  a  nota.    Ibid* 

Sr.  Corone,       4.  Indi^ment  of  *Jiriking  a  man  i^  the  county  of  JMHUdtXy  by 

Scs' s?*c.  ^bich  be  died  in  the  county  of  Effex.    And  per  Tremaile  andHulSey 

bttnocad-  J-  it  id  a  good  indi£bnenti  for  the  ftriking  is  the  principal,  and 

judged,  but  thofe  who  may  take  notice  of  the  principaly  may  take  mtico  of  the  ac 

k'^iM  to  ^^7»  ^ich  is  the  death,  though  it  be  in  another  counts  but 

him  that  pcr  Fairfax  J.  contra  that  they  cannot  take  notice  of  an  a&  done 

the  indi6U  in  foreign  county*  And  Brook  (ays,  the  law  feems  to  be  with  Fair- 

^  *'f  ^  fax.    Bn  Indiament,  pi.  31*  cites  7  H.  7.  8. 

aft  in  a  foreisQ  county^        *  The  tried  in  fuch  cafe  was  ky  both  tmattm\  bat  it  was  iaid|  tbot 
the  kidiGmauJbaU  U  taktn  » tbt  one  canny  wilyn    Br.  Corone^  pL  146.  cites  4  H.  7.  iS. 

(H.  5)     In  what  Cafes.    Where  the  Thing,  in 
•  which  the  Offence  confifts^  is  only  prepared  or 
inchoate,  or  intended,  but  not  executed. 

X.  *^r  OT  E  per  Shard,  he  who  is  taken  depradand§  velburgm* 
'^^  lando  fhall  be  hanged,  though  he  puts  nothing  in  ure.    at. 
Corone,  pi.  io6.  cites  27  Aff.  28. 

2.  j/nd  (aid,  that  a  thiefy  who  ajfaults  a  man  to  have  robbed  bim^ 
ihall  be  hanged,  by  advice  of  all  the  counfel  except  Stouf.  Quod 
quzre ;  for  at  this  day  a  man  (hall  not  be  hanged  without  an  aft 
done  in  cafe  of  felony;  contra  of  treafon.    Ibid, 

3*  A  man  was  indited  in  B.  R.  for  giving  of  liverieSy  and  for 
wearing  of  liveries',  but  nothing  of  the  wearing  of  liveries  ix  jhmk 
tioned  tn  the  indictment  i  per  Keble,  dierefore  th«  indidment  is 
not  good :  and  per  Wood,  die  giving  of  liveries  it  an  ofooe 
without  the  wearing.  Br.  Indidment.  pi.  30.  cites  6  H.  7.  la. 
r  ay  ^  1  4.  If  a  man  makes  money  and  does  net  utter  //,  it  is  not  puniibabfcf 
which  was  denied  by  all  the  juftices  except  two*    Ibid. 

5.  It 


5*  It  was  touched  Aat  URtJiatute  for  laying  fcroUs  at  ihi  Jaor  tf 
m  many  is  not  felony^  by  making  of  die  bills  without  laying  of  theiiu 

Ibid. 

6.  Indi£fanent  againft  two  for  confpiring  to  indift  J.  S.  for  be- 
getting a  baftard  on  M.  one  of  the  defendants,  to  the  intent  to  ex- 
tort money  from  him.  After  verdifi,  and  motion  in  arreft  of 
judgment  it  was  refolved  that  the  indidment  liesyor  the  mere  cm^ 
Jpiracyy  without  indidhnent  or  other  aS  done*     i  Lev.  62.  Pafch* 

J4Car.  2.B.  R.  the  King  v.  Kiroberty  and  North. Cites  9 

Rep.  56.  b.  the  Poullcr's  cafe. 

7.  A.  and  B.  were  indifted  for  a  mifdemeanor,  which  was,  that  An  M^rtM^ 
J.  bad  challenged].  S..  by  way  of  dueUing  and>«/  it  by  B.  to  J.  S.  j^^*^?' * 
JB.  knowing  the  matter  \  A.  and  B.  were  found  guilty  by  verdid,  mifdemea- 
and  brought  here  to  receive  their  judgment ;  and  the  court,  after  nor,  an4 
advifement,  gave  judgment  that  they  fliould  ht  fined  100/.  eacb^  l^^^ 
and  that  they  ihould  be  committed  for  a  month  without  bail,  and  imprifon- 
within  that  time  to  make  fuch  puhlick  recantation  of  the  faid  action,  ment ;  vA 
as  the  court  fliould  dired,  and  to  be  of  the  good  behaviour  for  feven  ^^^^^ 
years',  and  at  another  day,  they  made  fuch  publick  recantation,  lengebe 
&c.     Sid.  186.  Pafch.  16  Car.  a.  B.  R.  the  King  v.  Darcyand  fcnttoano- 

mtvtr  Jsgii,  yet  both  he  who  fent  and  be  who  carried  the  challenge  are  pumjhahltf  accorains  to 
the  rule  which  is  mentiotied  by  my  lord  Coke,  fitiklo  aliquid  probtbdur^  probiieiur  ^  omMftr  fmd 
tUvitiitur  adilkd,    5  Mo(|.  Z07.  S.  C.  cited  Pafch.  8  W.  3.  in  cafe  of  Che  King  /.  Cowper. 

8.  B.  was  indiaed,  for  that  he,  intending  to  kill  Sir  H.  G. 
Mafter  of  the  Rolls,  pffered  lOO  L  to  one  C.  to  do  it ;  whereupon  he 
was  found  guilty.  And  it  was  moved  in  arreft  of  judgment,  that 
this  is  a  matter  not  indi6bble,  being  only  matter  of  intcnti^ny 
and  that  our  law  does  not  punifli  the  intent ;  but  the-eourt  faid,  that 
though  voluntas  reputabatur  pro  feSo,  fo  as  to  punifh  it  as  felony, 
yet  this  cannot  be  puniflied  as  a  mifdemeanor;  wherefore  judg- 
ment was  given,  that  he  fliould  be  fined  a  thoufand  marks,  impri- 
ibned  for  3  months  without  bail,  and  be  of  the  good  behaviour  dur- 
ing his  life,  and  fliould  acknowledge  his  offence  at  the  chancery 
bar.     Sid.  230,  231.  Mich.  16  Car.  2.  the  King  v.  Bacon, 

9.  Indidment  againft  the  defendant  fetting  forth,  that  there  was 
a  wai:  with  Lewis  the  French  king ;  that  during  the  continuance 
^  that  war,  the  defendant  did  hire  a  boat  for  20  guineas,  falfo  mali- 
Ciofc  &  proditorie,  to  affijl  the  kin^s  enemies  ;  that  the  boat  fo  hired 
was  brought  to  the  fliore,  in  order  to  embark  him  and  others, 
ifdiere  he  was  taken.  This  matter  was  all  found  by  verdift.  It 
^ns  moved  in  arreft  of  judgment,  that  this  was  not  an  offence  at 
common  law ;  for  then  any  a6t,  which  fliews  an  intention  to  do  an 
ualawful  thing,  will  be  a  fault.  But  per  Cur.  the  very  intention 
tscormnit  treafon  is  regarded  in  law;  and  any  preparation  to  affift 
Ifae  king's  enemies  is  a  prejudice  to  the  publick,  and  therefore  an 
€>fi€Dce  at  common  law.  Our  a6^ions  are  governed  oy  intentions, 
a«  qualified  by  them  j  fo  that  in  diverfe  cafes,  the  intention  makes 
tile a6l  more  or  lefs  criminal;  whereupon  the  judgment  was  af- 
firmed, and  the  defendant  fined  100  marks,  and  committed  till  paid. 
5  Mod.  206,  207, 208.  Pafch.  8  W.  3.  the  King  v.  Cowper. 

(H.  6)  Amounts 
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(H.  6)     Amounts  to.     fF&at  amounts  to^  or  will' 

ferve  for  an  Indidmeiit. 

t.  ^^  OT  £,  upon  indifhnent  offibnyfor  Jtealing  rftbe  pei 
-^^  cf  A/felonioufly  takin\  defendant  pleaded  not  guilty^  and 
Ac  jury  fiundy  that  JN.  took  the  goods  from  the  faid  A.  fehnidyflyi  nit 
r  ^rfA,  1  rf  wbofe  pojfejfioh  the  now  defmdant  took  the  gooasj  but  not  febnmjtf\ 
and  it  was  agreed,  that  this  verdiff  Jhail  not  ferve  for  indt^mmt 
againft  N.  for  die  jury  is  not  compelled  to  find  who  did  the  feionyi 
as  the  jury  before  the  coroner  upon  view  of  the  body ;  for  there,  jf 
they  find  the  defendant  not  guilty ^  they  enquire  who  killed  the  many 
and  if  they  fay  that  W.  did  itj  this  fhalljeroe  for  indictment  agai^fi 
him  I  quod  nota,  by  the  juftices,  as  Littleton  uid.  Br.  IndiSmeoti 
pi.  35.  cites  13  £.  4.  3* 

2.  Note,  per  Montague,  in  confpiracy,  that  if  felony  be  pre- 
fented  in  a  leet,  and  thtjfiew^rd  of  the  leet  prefents  it  to  tne  juftices 
al  the  next  feffions  by  indenture,  it  ihall  ferve  for  indidment;  and 
e  contra,  if  he  (hews  the  roll  only,  and  does  not  certify  it  by  inden* 
ture^  quod  nemo  dedixit.    Br.  Indidment,  pL  i.  cites  27  H.  8. 2. 

3.  The  caption  of  an  indidbnent  was  prafentat.  exijlity  quod  fi* 
paralia  indiCfamenta  huic  fchedula  annexa  funt  billa  vera*  It  wis 
objefled,  that  they  are  not  indiSlments  tilt  found  \  for  till  then  thn 
are  only  billsy  and  for  this  caufe  they  were  quaflied.  i*  Salt  376. 
Trin»  12  W.  3.  B.  R.  the  King  v.  Brown. 


(H.  7)     Good  or  not.     In  Refpcd  of  the  IndiSors 

not  being  Probi  &  Legales. 

•Lord  1,  II  /jf,  ^.  g.  recites,  that  of  late^  inquefs  bad  been  taken  ef 

NouT  ui^*  pedbns  named  to  the  jufticesy  witnout  due  return  of  the  (heriff,  f 
faid  aa  %vhich  perfons  fome  bad  been  outlawed  ♦  before  the  faid  juftices  of  n* 
faitlij^that  cgrd^  tfr.  ana  that  many  perfons  had  been  thereupon  indtSied  by  ton" 
^^LwTbt' fP^^^^y^  JsT^.  /7m/ thereupon  it  is  enacted,  that  the  fame  indiQmenis 
/«rr  tbtm^  fo  made^  with  all  the  dependance  thereof  be  revoked^  adnuUedy  voU 
filvesf  fo  as  and  holdenfor  none^for  ever  :  and  that  no  indictment  be  made  ty  aoy 
***  ^^^  fuch  perfons^  but  by  mquefts  of  the  king's  lawful  liege  people^  returned 
iMict  tbiteaf  by  the  meriiFs  or  bailiffs  of  franchifesy  without  any  denominatioa  to 
•ftbemfelvesj  fuch  fhoriffs  or  baiUffs  of  franchifes  before  made  by  any  perfony  of  ^ 
Ti^oi  «w.  ^^''^^  which  by  himjbould  be  impannelledy  except  it  be  by  the  ofi- 
t¥s  cutUt,  *  cers  of  the  laid  iheriiFs  or  bailiffs  of  franchifes  fwom  and  known  to 
but  the  make  thefanuy  and  other  officers  to  whom  it  tertainetb  to  make  the 
•^^^  th^  y^^w^>  according  to  the  law  of  England  \  and  that  %  if  any  indilhmni 
indictee.       be  made  to  the  contraryy  the  fame  be  alfo  void  and  revokedy  and  boUm 

upon  his      for  nonc* 

arralgn- 

incni  to  plead  the  fpeciai  matter  given  htm  by  this  aft  to  overthrow  the  indiameot,  with  fucbawr- 

ments  as  by  law  are  required,  a&reeable  to  Lord  Brooke's  opinion,  [See  pi.  a.]  and  to  plead  *»*** 

to  the  felony,  aud  to  require  sonrjil  learned  for  pleading  ttiereof^  wbkb  ou^bl  to  be  jpuotii 


; 


md  aKo  to  nqoire  a  tofy^fto  much  of  the  indiamMit,  as  IhiU  he  neceffioT  for  frnniiig^  his  pleait 
which  ought  alfo  to  he  granted.    3  Inft.  34*      - 

J  In  this  matter  this  aA  of  11  H.  4.  hath  made  a  new  law,  viz.  That  any  indiftmcnt  found 
igainft  the  aft  ihall  be  void ;  ^vhieh  branch  does  not  make  void  any  indictment  or  prefentipeoCt 
tbaty  in  the  nature  of  an  indi^xnenty  found  any  point  f  contrary  to  the  faid  aQ»  is  made  void  bf 
the  iaid  a^,  fo  that  this  may  draw  in  juefiion  ail  the  MdiSmnts  Jaitnd  at  tbt  Jam  fijfnt,  l%  Rep* 
97,  98.  Scarlet's  cafe. 

3  Inft.  3^.  cites  S.  C.  and  that  all  the  indiaments  found  by  W.  R.  and  the  reft  (though  all 
the  reft  were  duly  returned)  were  void  by  this  itatute. 

•^  This  feems  to  be  clearer  exprefs  by  ferjeant  Hawkins,  a  Hawk.'  2i8»  cap.  25.  f.  25*  ThaC 
a  perfoo  arraigned  upon  an  indi^ment  taken  contrary  to  the  purview  of  this  ftatute,  may  plead 
fuch  matter  in  avoidance  of  tlie  indidtment,  and  alfo  plead  over  to  the  felony.— -See  Sir  Williasa 
Withipole'tcafe. 

The  iheriff  being  about  to  return  a  ^remd  Infueft  at  tbefeffioHS  of  peace  for  the  county  of  S.  on* 
W.  R*  was  very  importunate  with  the  Iheriff  to  get  himfelf  returned ;  but  the  Iheriff  knowing 
the  malice  of  the  many  refufed  to  do  it*  Whereupon  he  applied  to,  and  prevaikd  upon  tbe/herifft 
sltrk  t9  readium  as  em  of  the  panel,  (tliough  not  returned  therein)  which  be  aiti,  andW.  R»  wasfwor^ 
accordxHgly,  By  means  of  which,  and  the  teftimony  of  this  W.  R.  to  the  others  of  the  grand-jury, 
many  honed  men  were  indicted  upon  penal  ftatutes,  all  which  appeared  upon  examination.  H# 
was  afterwards  indicted  upon  tbi$jlatuu\  and  it  was  refolved,  lit.  That  thejufticesof  afllff 
have  power  to  pnniih  this  crffence  by  virtue  of  their  commiflion  of  oyer  and  terminer*  ftdly* 
That  this  cafe  was  within  the  ftatute,  which  is  pivtly  afirmntlve  of  the  common  law,  amd  partly  a  tiei9 
Saw.  3dly.  That  the  ftatute  of  3  H.  8.  12.  hath  not  altered  this  a6t  of  1 1  H.  4.  p.  as  to  the  oiienoe 
of  W.R.  And  judgment  was  given  that  he  (hould  be  fined  and  imprifoued.  12  Rep.  97, 98. 
Trin.  10  Jac-  Scarlet's  cafe.— 2  Hawk.  PI.  C.  218.  cap.  25.  f.  13.  cites  S.C.  and  fays,  that  th* 
ftatute  docs  not  exprefsly  provide,  that  any  fuch  perfon  (ball  be  any  ways  puniflied,  but  ooXj  ^ 
that  the  indiftment  (hall  be  void,  &c. 

*  This  aA  emends  mt  only  to  indiftments  of  treafon  andfehny,  but  of  aH  other  offenca  and  default! 
^batfoever,  according  to  tlie  geneiality  of  the  words.    3  Inft.  33.  fays  it  was  fo  refolved. 
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2.  Note,  that  where  a  man  is  indiifed  of  felony  hy  ferfonsy  fome  of  3  inft.  34. 
whom  are  hidkfedor  outlawed  of  felony,  and  others  acquitted  by  pardon ;  gJ*V?'  ^' 
f[^  that  tbey  are  not  frobi  V  legates  homines,  there  it  was  awarded,  ^q^^^,  pU 
that  the  indidments  by  them  prefented  fliould  be  void,  and  the  i8t.  cites 
parties  who  were  indided  fliould  not  be  arraig-ned  upon  it;  and  ^'^*.  ^^ 

*  t  t  •  ^  1  f        f      1    1  f       f  .  f      •  •         »  the  ittdtaoiri 

note  that  this  matter  ought  to  be  pleaded  by  htm  who  ts  arraigned  ^^y^  ,„  ^ 
upon  this  indidment,  before  he  pleads  to  the  felony.  Br.  Indiftment,  proHetie- 
pL  2.  cites  1 1  H.  4,  41,  ^"^'^  *^"**- 

f.  C.  cited  2  Hawk.  PI.  C.  ax6.  cap.  25.  f.  17.  And  the  ferjeant  fays,  it  feems  to  be  the  geoe- 
fal  opinion,  that  this  refolution  is  ntlitr  grounded  on  tbcjlat^  of  11  H.4.  9.  which  was  m^sde  tbg 
fame  Hrm,  in  which  this  refolution  was  given,  than  on  the  common  law ;  l)ecaufe  it  appears  by 
the  very  fame  year-book,  that  wlicn  this  ple.^  was  firft  propofed,  it  was  difallowcd,  from  whence 
the  ferjeant  fays,  he  fuppofei,  it  is  collected,  that  the  fubfequent  refolution  was  founded  on  the 
authority  of  the  faid  ftatute,  which  may  be  intended  to  have  been  made  after  the  plea  was  dif« 
allowed^  and  before  the  fubfequent  refolution,  by  which  is  was  adjudged  good.  Yet  confidering, 
that  the  faid  refolution  was  given  in  H>lUi7  term,  and  that  the  parlianjent  which  made  the  faid 
ftatute  was  not  holden  before  the  beginning  of  the  fame  term,  and  tlierefore  it  it  not  likely  that 
(he  faid  ftatute  was  fo  foon  made,  and  alfo,  confidering  that  the  faid  refolution  was  given  by 
«dvice  of  all  the  judges,  who  feem  to  have  been  confukcd  about  tHi  validity  of  the  plea  above- 
mentioned  at  the  common  law,  and  takes  no  manner  of  notice  of  any  ftatute,  but  only  of  the 
law  in  general,  it  may  defer  vc  a  queftion,  wbciberfuch  pka  be  not  good  at  the  common  law  f 

3,  A.  ¥^as  indi6)£d  before  the  coroner  of  S.  of  murder,  and  it  ^^'  ^'• 
was  removed  into  B.  R.  where  he  prayed  counfel,  who  took  feveral  \^^^^ 
axciptions  upon  this  ftatute  to  the  indiament,  and  put  them  in  *y  upon'thi 
way  of  plea.     ift.  That  the  jury  was  returned  by  one  who  was  takingthefi 
neitber  bailiff  of  a  liberty,  nor  Jherif    2dly.  That  B.  one  of  the  tJ^HX* 
jury  nominated  himfelf  to  be  returned,  and  divers  others  of  the  jury  time,  thf 
were  of  his  denomination.     3dly.  That  two  of  the  jurors  were  out*  defendant, 
lawod  in  pnfonal  a£Hons,  and  hereupon  prayed  that  the  indi£hnent  ^^f^Hnc 
lie  <iuaihed,  and, pleaded  over  to  the  felony.    It  was  held  by  three  to  tbeo^ 

jufticesy 
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^nUifttnent* 


ceptioDSy 
was  order* 
«d  tabe 
brought  to 
the  bar 
again  the 
next  days 
and  then. 


juftice%  contra  Jones,  that  the  ftatute  ii  H.  4.  did  not  atUni u 

infuifitions  taken  hefon  the  coroner^  but  upon  praving  the  advice  of 

aU  the  other  juftices  and  barons,  they  all  diougnt  that  the  fiatuts 

did  extend  to  inquificions  taken  before  the  coroner ;  but  as  to  tbe 

outlawry  in  perional  adlions  thev  doubted ;  and  being  aftenvanb 

indiSed  by  commiffion  of  oyer  and  terminer,  and  arrnugned,  he  (aid 

vpon  open-  that  he  ought  not  to  be  arraigned,  becaufe  he  had  pleaded  to  die 

as^before      ^^  inquifition ;  but  Curia  e  contra ;  but  to  make  the  matter  clear 

be  had  *     they  gave  rule  that  the  firft  inquifition  be  qualhed,  and  then  he 

^^^^    pleaided  ore  tenus,  that  one  of  the  jury  was  outlawed,  but  this  was 

weekto^     not  admitted  per  Curiam.     For  fuppofing  the  plea  good,  (wfaiidi 

plead  at  his  was  not  granted)  yet  \i^  ought  to  have  the  record  ef  the  outlawry 

peril,  and     under  fealy  upon  his  plea  pleaded^  and  therefore  he  pleaded  over  to  the 

felony,  not  guilty.    Jo.  198.  Sir  William  Withipole's  cafe.  ■■ 

2  Hawk.  PL  C.  2i8.  S.  24.  fays,  it  has  been  queftioned,  wbedier  a 

coroner^ s  inqueft  be  within  the  purview  of  this  a£l. 

aftbt  jurors,  ^d  of  the  day  rf  tbe  mureUry  and  of  his  ahtttars  and  tbtir  ad£timSf  4mi  aUb  of  tU 
mcums  •ftbt  tfl^ontn  \  and  fo  departed  again  without  pleading  to  the  indiftinent.*  Cro.  C.  134* 

147-  Hill.  4  Car.  S.  P. 
Serjeant  Hawkins  (aysy  it  feems  fomewhat  qneftionabley  whether  outlawry  in  a  periboil 
»  afiion  be  within  the  purview  of  the  ftatute.    2  Hawk.  PI.  C.  219.  cap.  25.  f.  y>. 

If  a  pcrfon  tried  upon  fuch  indi&ment  iaiui  no  Juch  fxcepiion  before  trio/,  it  may  be  doobcM 
whether  he  may  do  it  afterwards ;  tmle/s  it  can  be  verified  iy  the  recwds  of  the  fame  totn^  as  by  M 
^alawry  of  one  of  the  indiftors  in  fuch  court.   2  Hawk.  Pi.  C.  21 9.  cap.  25.  f.  26. 

4«  3  ff.  8.  cap,  12*  recites,  that  there  had  been  mawf  great  ^ 
preJEons  by  indictments  wrongfully  found  by  perfons  returned  byjbenfi 
tojerve  a  turn^  and  nuxny  great  felonies  had  been  concealed,  and  net 
•  prefented\  and  thereupon,  it  is  enabled,  that  jiiftices  of  gaol  delivery^ 
I  37^  J  ^'^  juftices  of  peace  may^  in  their  difcretion^  reform  any  pamtel  re^ 
turned  before  thenty  to  inquire  for  the  king^  ^c.  by  putting  to  and 
taking  out  of  the  pannel  what  names '  they  pleafei  and  if  anyjherifi 
^c.  Jball  not  return  the  pannel  fo  reformed^  be  Jball  fitfcit  fir  eatk 
jffence  20l» 


that  in  the 
mean  time, 
Ike  ihould 
A»ve  nates 
ff  the  names 


(H.  8)  Good  or  not  in  Rcfpcft  of  the  Place  what, 
or  before  whom  taken,  or  where  the  fad  is  al* 
legcd  to  be  done. 


t.  p.  Br. 

India- 
xnent»  pi. 
27.  cites 
6  H.  7. 2. 


I.  'l^  O  T  £  by  award,  that  an  indidment  taken  in  thelherift 
^  tourny  held  afier  the  month  of  St.  Michael  is  void ;  beaiufc 
Aejiatute  isy  that  it  Jhall  be  held  within  a  month  afier  Pafcb.  ad 
'  after  Atich.  otherwife  hejkall  Ufe  his  tourn ;  which  is  not  only  tke 
^°ii*^  al^  profits  of  the  tourn,  but  that  he  (hall  not  have  any  tourn  5  aJ 
£ti«d,  whe-  then,  if  there  be  no  tourn,  the  indidment  taken  before  the  fhcriflr 
ther  Che  in-  in  no  tourn,  is  void.    Br.  Indi£fanent,  p).  9.  cites  38  H*  6.  7. 

djAment 

be  Foid  or  not.— By  indi6hnent  taken  at  the  great  court  of  J.  2?.  vtlth  a  leeS  held  fuch  a  dty.  Ire.  B 
was  ^cfrntedf  0cc  it  is  not  good  ;  for  it  does  not  appear  at  w^ich  court  he  was  prefeoted ;  a>^  jf 
it  was  at  tbe  court,  and  not  at  cltf  Icet,  it  is  not  gooJ»  and  the  fame  law  if  it  beat  the  an^ef 
Mlddlfex  with  tlefhaifft  lout  m,    Br.  IndidtmenC,  pL  34.  cites  10  E.  4.  and  49  H.  6.  x$4  i  r» 

Jenk.  124.  p!.  51. ■■  ■  ■  -So  fuch  prcfentn»nt  at  the  nunty  court  with  theJJunjfs  tovm  is  adfafoid  Ut 
tbe  fame  reafun.    B/  ttie  judges  ia  the  £z8Ue<itttr  dumber.    Jcttk.  1^4.  pU  51.         ^^^ 


/v 
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:  ii  liidiftment,  taken  fuch  a  day^  and  year  at  C  he/ore  J.  S.  -^fofin- 

Jie^tvariy  &c.  and  did  not  exprefi  to  whom  he  isjieward  nor  in  what  ^^^^ 

iiuriit  ivas  takenj  therefore  hot  good.    Br.  Indi<5lment^  pi.  46.  cice^  /org  a  wro» 

22  £•  4«  ig;  ♦        «r, &c  and 

tt  is  not  «x- 

*  pf'^jr^^f  ^'^^  cmiUjy  &c«  <)Uod  non  contra  dicitui*.  ibid. 

ft  , 

*     .  ... 

.3.  lndi£tmcnt  ou^ht  to  exprefi  in  what  County:    Br:  Indiftmcnt,  ForitlhaU 

pi.  43,  cttes  s  H;  7.  3.  -     jh^bcft 

dmafance  of  the  fadl  (hall  be  had  there.    2  L.  P.  R»48.         ■  ^0  the  pariflj  in  v^bich  the  faft  was 
4one»  ibr  which  the  pdity  isindidtetl,  and.  the  ^/a«  o/"/Z«  He fendant' i  abode ^  oCigbt  to  be  named  in  thi 
indi^mentj  that  the  party  indited  may  be  the  plainer  defcribeU^  and  outlawed  if  he  does  not  ap^ 
|)ear.    %  X4.  P.  R.  48^ 

4.  An  indifhnent  for  a  confpiracy  hy  fe^ieral journeymen  iaylors  of 
or  in  the  town  of  Cambridge,  to  raife  their  wage$.  The  fa6l  was 
laid  to  be  done  in  the  town  of  Cambridge,  and  it  did  not  appear  in.  * 
the  record  injujhat  county  Cambridge  was.  It  was  infifted,  that  this 
ivas  a  fatal  error,  in  the  record,  and  not  to  be  helped  by  naming  the 
eounty  in  the  certiorari  to  remove  this  indi^bnent,  becaufe  that  writ  is 

^  only  atl  order  of  this  court ;  and  that  this  being  a  criminal  cafe,  it 
Ihall  not  be  intended  that  Cambridge  is'in  the  county  of  Cambridge. 
But  it  was  anfwered,  that  the  fa6l  being  laid  in  the  town  of  Cam- 
bridge, It  (hall  be  intended  that  the  town  is  within  the  county  of  Cam- 
bridge*  Befides  die  jujiices  of  peac^  having  jurif diction  within  the 
town  of  Cambridge,  it  need  not  be  alledged  in  what  county  that  towri 
liesj  becaufe,  in  order  to  fupport  all  inferior  jurifdi<5Hons,  \^e  will 
intend  their  proceedings  to  be  regular  and  good,  if  the  contrary  doe^ 
not  appear.  And  the  indi&ment  was  confirmed  by  the  Whole  court. 
5  Mod.  10.  Mich.  7  Geo.  the  King  v.  Journeymen  Taylors  of 
Cambridge. 

5.  Every  indiftment  at  common  law  muft  exprefsly  fhew  fome  ^vcrycap* 
place  wherein  the  offence  was  committed,  which  mujl  appear  to  have  ^°°  ^^ 
been  within  the  jurifdiStion  of  the  court  in  which  the  indiftmerit  was  whJe  the 
taken,  and  ot.v/?  be  alleged  without  any  repugnancy ;  fpr  if  one  and  »Wif7«flff 
the  fame  offence  be  alleged  at  two  different  places,  or  at  B.  afore-  ^'^'/'««^> 
(aid,  where  B.  was  not  before*  mentioned ;  or  if  the  ftroke  be  alleged  appear  To 
at  A.  and  the  death  at  B.  and  the  indiftment  conclude  that  the  de-  have  beca 
fendant  fie  felonice  murdravit  the  deceafed  at  A.  the  indidiment  is  ^^ Af ^^^^ 
void;  fo  IS  it  alfo  if  it /^y  not  both  a  place  of  the  Jlroke  and  deaths  jmifdiaioa 
or  if  any  place  fo  alleged  be  not  fuch  from  whence  a  vifne  may  come  \  of.  the 

as  to  which  it  has  been  adjudged,  that  if  a  fad  be  allegei!  in  a  parifli  ^^^t  ^^ 
of  Lrondon,  with  fome  other  addition,  which  fufficiently  afcertains  isfetforth^ 
it,  as  in  the  panfh  of  iit.  Laurence  Jewry,  it  needs  not  ibew  the  that  the  in* 
ward.     2  Hawk.  PI.  C.  cap.  25.  f.  85.  diament 

^       ^  -f  was  taken 

€d  ajfd^o/ts  of  the  peace  holden  for  Jucb  a  county  at  B.  without  JJyfw'iKg  in  nobat  county  B,  lies^-  other  v^ifo 
Cbsa  by  putting  tha  county  into  the  margin,  it  is  infuffic'cnt:  tu:  if  an  irqusjl  of  death  be  fet  forth  as 
:aken  at  B.  before  the  corona-  of  the  KUrty  of  B.  it  need  not  exprefs  that  IS.  is  WKhin  the  liberty  of  B. 
.Ibr  xx,  cannot  but  be  inteailed.    2  Hawk.  PI.  C.  Abr.  256.  f.  So.  4^   r  ^^j^  1 
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(H.  9)     Caption.     Good  or  not,  in  Refpedl  of  the 
Manner  of  takings  and  Authority  of  the  ^aktru 

I.   T  F  coTTimiJfton  ifTues  cofitrary  to  latv^  all  indl^lments  taken  hy  vifm 
^  tue  thereof  are  voidy  as  commtflion  to  take  J.  S.  and  to  fcifc 

his  goods,' where  J.  S.  is  not  indifted  nor  other  procefs  made.    Br. 

Indidtments,  pi.  38.  cites  42  Aff,  5. 
•  S.P.  Br.  2.  Writ  cf  the  chancery  tjjited  to  J5.  C  to  enquire  of  aU  cbampeT' 
Indi(5lment,  ties^  confpiracies^  confederacies^  atnbodexters^  &c.  by  which  one  woi 
pl.^2.  cites  indited  of  diverfe  of  them ;  and  becaufe  this  authority  ought  to  be  by 
,  So  commimon,  and  not  by  writ,  therefore  Dy  all  the  jufticcs, all* fiich 
nvrtt  iflfuca  indidlmcnts  were  voia.  Br.  Indidment,  pi.  30.  (bis)  ekes  4^ 
totheefcbc^    Afl:i2. 

ator  of  C* 

to  inquire  what  larceny  J.  S.  bad  done  to  }V,  N,  who  fmiiitl  that  he  had  dole  20  s'^Hons  of  wine  price 
1 3  f .  4  </.  and  that  N.  was  acceitary  ;  and  ticld  void,  becaufe  it  w.»  not  hy  couvmijjiony  quodnauu  Bf* 
Indidment^  pi.  39.  cites  42  Af£  13. 

3.  The  caption  of  an  indiflment  ad  magnam  curiam  cum  leia  tenU 
is  infufficient;  but  if  it  be  ad  magnam  curiam  W  ad  letam  or  ad  vis. 

franci  pleg,  cum  cur*  baron*  tent,  perhaps  it  is  futHcient;  for  fincc 
the  court  baron  has  no  jurifdidlion  over  criminal  matters,  and  the 
caption,  in  thefe  laft  cafesy  is  not  cxprefe  that  the  indiSmcnt  was 
taken  at  it,  as. it  is  in  the  firft  cafe>  the  court  will  intend  that  it  was 
taken  at  the  leet  which  alone  had  power  to  take  it.  2  Hawk.  PL  C« 
Abr.  234.  f.  76. 

4.  The  not  Jhewing  in  the  caption  of  an  indi<Slment.at  a  het^ 
whether  the  court  were  holden  by  charter  or  prefer iption^  b  hclpei 
•by  the  multitude  of  precedents.     2  Hawk.  PI.  C.  Abr.  235.  £  77. 

5.  Every  caption  of  an  indiftment  ought  to  Jhew  that  Ac  «- 
di^ors  were  of  the  precin^f^for  which  the  court  was  holden,  Wthat 
they  were  12  in  numhery  and  that  ^ty  found  the  indictment  on  their 
caths.  Alfo  indiftments  have  been  quafhed  for  an  omijfton  of  the 
names  of  the  jurors-,  Sind  others^  for  the  want  of  the  words  prohorum 
bf  legalium  honiinumy  and  others,  for  want  of  y/oxdsyjurat.  &  omrat» 
and  others,  for  want  cf  the  words  ad  tune  ibidem  before  jurat.  & 
onerat.  and  others  for  want  of  the  words  ad  inquirend^  pro  domitio 
rege  l^  pro  corpore  comitaiusi  yet  of  bte  yaars  exceptions  rf  this  kind 
have  ;j^/been  muchfavouredjCipQclaWy  if  the  indiilfneni  wen  in  abir 
periour  courty  and  that  which  is  omitted  be  in  common  underfiamng 
implied  m  what  is  exprcffcd.  2  Hawk.  PI.  C.  Abr.  235.  f.  7o. 

6.  Every  caption  muft  Jhew  a  certain  day  and  year  when  <i*  '*" 
Ji^mentwasfoundy  and  muft  record  it  in  the  prefent  tenfe  \  biitifit 
defcribe  the  court  as  holden  die  Martis  &  die  Mercurii,  or  on  fudff 
day^  in  fuch  a  year  of  the  king,  without /6«f/»^  what  kin^\  or  if 
it  £hews  the  day  or  year  mfiffurest  which  are  not  Romany  it  is  In* 
fuflicient;  yet  it  need  not  a£l  they^^r  of  the  Lord;  and  the  mul- 
titude of  precedents  have  made  good  the  ufe  of  extitit  pracfcntat  ia* 
ftcad  of  exiftit^  &c.  2  Hawk  PI.  C.  Abr.  235.  f.  79.' 

X  (H.  10)  Good 
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(M.  lo)  Good  or  not.  In  refpeA  of  the  'Time 
ivben  taken,  and  fetting  forth  the  Time  of  the 
Fadt. 

J.  A  man  was  indited  of  irefpafs^  by  the  name  of  %  A'".  ofD.  &c. 
*^^  of  trefpafs  done  die  Jqvis  proximo  poji  diem  PentecoJieSy  and  it 
W'as  afligned  for  error,  that  the  day  is  not  certain  for  all  the  week  is 
Penteco/i\  fed  non  allocatur,  for  the  day  of  Pentecoft  is  the  Lord's 
day  only.     Br.  Error,  pi.  6g.  cites  7  H.  6.  39. 

2.  Three  "iVere  indicted  in  the  tourn  of  the  fherifF  in  the  county  of 
D.  of  felony,  that  they  three  at  two  vills^  at  two  feveral  days^^fuch  a  . 
year^  on  y,  C.  made  an  ajfault^  &  vi  ^  armis  him  beat^  and  a  certain 
gown  to  the  valuey  i5fc,  then  and  there  fcund^feionioujly  took^  &c.  and  be- 
caufe  it  is  uncertain,  fcilicet,  two  ciiys  and  two  places,  where  one 
and  the  fame  felony  cannot  be  at  two  places,  therefore  it  was  ad- 
judged void.     Br.  Indichnent,  pi.  24.  cites  2  H.  7.  7. 

3.  Indiftment,  &c.  in  thefcuji  of  St.  Thomas^  it  ought  to  exprefs    • 
what  St,  Thomas  according  to  the  kalcndnr.  Br.  Indiflbnent,  pi.  47, 
cites  3  H.  7.  5. 

4.  Error  becaufe  the  painty  alleged  the  felony  to  be  done  24 
jfug,  anno  3  R.  3.  where  the  iing  (H.  7. J  bad  wrote  hintfelfking  t%uo 
days  before  it,  and  had  fcire  facias,  &c.  therefore  it  leems  to  be  er- 
ror. Er.  Error,  pi.  102.  cites  21  H.  7.  34. 

5.  Indiftment  in  the  time  of  one  kingjhallferve  in  the  time  of  another  gr.  n.  C. 
ii^S-i  q^od  nota,  and  the  offender  fhall  be  arraigned  upon  it.  Br.  i  E-  6.— 
In^dlment,  pi.  44.  cites  H.  i  E.  6.  ^  ^-  ^^' . 

'  *     ^^  Co  rone,  pi, 

^o.  cites  1  £•  3.  3, 

6.  If  an  a^  be  made  felony  byjiatute  as  huntingy  &c.  and  after  a 
man  offends  in  ity  and  then  the  aSi  is  repealed  by  ftatute,  there  the 
hunting  is  difpunifhable ;  for  the  law  by  which  it  (hould  be  punifh- 
ed  is  repealed,  But  where  trefpafs  is  done  upon  termor,  and  after 
the  term  expires,  the  trefpafs  is  punifliable ;  for  there  the  intereft  • 
expires ;  but  not  the  law.  And  fo  fee  a  diverfity  where  the  intereji 
4xpiresy  and  the  lau)  remains^  ai>d  where  the  law  is  repealed,  and  does 
not  remain.     Br.  Corone,  pi.  202.  cites  2  M.  i. 

7«  If  an  aftion  upon  the  cafe  be  brought  againft  one  for  calling 
another  thief  and  the  defendant  doth  juftify  the  words,  and  upon  tlis 
trial  it  be  found  for  the  defendant  y  an  indidlment  may  be  forthwith 
framed  againft  the  plaintiff,  to  try  him  for  the  felony ;  fo  it  was 
donein  Mich,  21  Car.  in  the  cafe  of  one  Perry,  who  was  ^fter 
executed  at  Tyburn ;  Mich.  22  Car.  B.  R.  for  the  felony  appear8 
to  the  court  by  the  verdift  found  for  the  defendant.  2  L.  P.  R.  44- 

8.  It  fecms  agreed,  that  no  indiflment  can  be  good,  without  pre^   *  *•  ^*^^ 
cifely,  Jhewing  the  *  year  and  day  of  all  the  material  faSls  alleged  in    ieTcrtiin* 
it ;  as  ifdn  indi&ment  of  death,  laying  the  afiault  at  a  certain  time,    in  time  a» 
Sec.  do  not  repeat  it  in  the  claufe  of  the  ftroke ;  or  if  it  do  not  fet  '^^eW  « »« 
foxth  the  time  of  the  death,  as  wdl  as  of  the  ftrpkej  or  if  anyindift-  ^'^^ 
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meat  lay  the  offence  on  an  impoffible  day,  or  on  a  day,  dsat 
makes  the  indidment  repugnant  to  itlelf ;  or  if  it  lay  one  and 
the  fame  oiFence  at  different  days.  2  Hawk.  PI.  C.  Abr.  2x5. 
f.  49- 
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(I)  For  what  Words  it  lies- 


[  I.  A  man  maybe  indided  by  the  common  law  for  (aying  to  ano« 
"^^  ther,  your  religion  is  a  new  religion^  and  preaching  is  but 
pratlingj  and  prayer  once  a  day  is  more  edifying ;  for  the  words  arc 
feditious  words  againft  the  ftate  of  our  church,  and  againft  the 
peace  of  the  realm,  and  though  they  are  fpiritual  words,  yet  they 
draw  a  temporal  confequence,  fcilicet  the  difturbance  of  the  peace. 
Mich.  I5jac.  B  R.  adjudged,    Adwood's  cafe. ] 

[2.  If  a  man  fays,  that  the  laws  of  the  queen  were  not  God's  laws^ 
yet  no  indi£hnent  lies  for  thofe  words ;  for  it  is  true  that  they  are 
not  the  laws  of  God.  41  £Iiz.  B.  R.  adjudged.  But  otherwifa 
it  had  been,  if  he  had  iaid,  that  the  laws  of  the  queen  are  notagreea* 
lie  to  the  laws  of  God.  ] 

[3.  If  a  man  fays,  that  a  fentence  of  divorce  which  was  given 
by  the  high^eofwnijjioned  court  was  again/I  the  law  and  the  confiienca 
if  the  ccmmijjionersj  this  is  an  offence  punifliable  at  the  common  lav 
by  indi  Ament,  for  aijlander  oftheju/iice  of  the  realm*  Clubford  Hale's 
cafe  adjudged,  cited  per  Coke.     Mich.  13  Jac.  B.  R.  ] 

[  4.  If  a  man  fays  to  afleward  of  a  courts  in  time  of  the  Cffurt^ysu 
areforfwom ;  though  it  be  a  contempt  to  the  court,  fop*  which  he 
may  be  fined,  yet  he  cannot  be  indtdted  for  it.  Mich.  lO  Car.  fucb 
indidment  quafhed,  per  Curiam.  Lucas  being  fteward  at  the  Dc« 
vifes  in  the  county  of  Wilts.  ] 

[  5.  Trin.  5  H.  5.  B.  R.  Rot.  t8.  William  Morton  indited  for 
faying,  that  he  could  make  a  certain  powder^  called  EUix.  which  pow- 
der would  make  gold  and  fUver^  being  put  upon  other  metaL 
Pardonatur.  ] 

[6.  If  a  man  fays  to  ajuflice  of  peace^  in  execution  of  his  office 
of  juflice,  being  in  his  houfe^  but  not  fitting  on  the  henchy  certain 
fcanddlous  words^  touching  his  office  of  juftice  of  peace,  yet  he  may 
not  be  indi(2ed  for  it.  Trin.  1 1  Car.  B.  R.  This  was  Mailer 
j^ufticcTof^  Hide's  cafe,  who  was  fo  fcandalized,  and  the  indifiment  qualhed 
l»<:ace,  pi.     accordingly,  and  then  (aid  that  it  wUs  Sir  Sackiield's  cafe  ac« 

9  to  15.—    cordingly.  1 
The  dc  ^  -^   -* . 
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fendant  was  lodiaed  for  faying  of  Sir  Rowland  Wiim,  who  was  juftice  of  peace,  thcfo  words,  (Sir 
Rowland  Wjnn  is  afool^  an  of  and  a  coxcomb^  for  mahrt^Juch  a  warranty  amd  underf,  .nds  m  imre  b^  i« 
miie  a  warrant  than  a  fikk'head)  and  the  defendant,  being  found  guilty  on  the  tn»l,  moved  in  arreil 
o*  j  jdgmeni...  Holt  Ch.  J.  faid,  he  knew  no  cafe  like  this,  but  the  <^i'  krn  v.  Dakb  v.  Ir/ted 
words  fpoken  .in  difparagement  of  a  juftice's  parts  '\S2i  breach  of  good  tfkiviuir,  but  not  indi^ihle; 
.befiUes  tlw  indi^ment  does  not  fct  forth,  that  this  was  a  legal" warrant ;  it  ought  to  appear  to  the 
court,  what  fort  of  a  warrant  it  wai ;  for  if  it  was  zfiv/i/h  warrant  or  of  a  mttter  wb^rerf  he  hid  ^ 
tu^K%.irfC€y  It  «Mix  lawfuU'i  frty  f9m  Thc  words  perhaps  may  be  true,  and  juftices  of  peace  are  net 
bc-yond  cenfure  j  Powell  agreed,  and  faid,  if  the  words  were  not  inditlabie,  they  were  much  fefa 
actionable  ;  and  Powis  and  Goulu  agreed,  ii  Mod.  i66,  167.  The  Queen  v.  Wrighifon.— ctet 

3  Keb.  4ga. a  Roll.  Abr.  78 4lnft.  i8i.  And  tLecafeof  •  Soley  forabiSilfif 

tbc  mayoi  of  Sa>iibury.*-«-^#  faying  of  a  juftice  of  peace,  that  <«u«»/d7tVj^#iea*yf«W|^</ei»S^f:^« 
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l^miKCtriSiffohis  afi^iofi,  was  heU  not  indi^able.    Arg.  10  Mod.  187.  cites  Mich.  4  Annas.    Th« 
Qj^^ecn  V.  Soley.  So  that  te  Aefervtd  to  he  hanged  for  tnuking  fuih  a  num  JkuU  '^dcr,  was  held  not 

iiidiaable.  10  Mod.  187.  Arg.  cites  Hill.  1711.  The  QMCcn  v.  Lycaffcl.— r-»  U  fccrosthis  ihuuld 
be  (Langley.) 

» 

[7.  If  a  man  fays  to  one  who  is  not  an  officer  ofjuflice^  thou  art  a    r*^^'^'*n 
filter^  thou  art  a  liar^  and  haji  told  my  lord  liesy  and  I  will  make  thee  *  P"^«  79- 
*  a  poor  manj  and  thou  art  a  drunken  knave-,  he  cannot  be  indidted   ^^^~-^ 
for  thofe  words  becaufc  though  the  faid  words  are  motives  and  pro- 
vocations for  the  breach  of  the  peace,  yet  they  do  not  tend  immedi- 
ately to  the  breach  of  the  peace.  Co.  4  Inftitutes  18  j.  ] 

[  8.  An  information  upon  thejlatute  of  liveries  generally^  without^  f^^""  ^<« 
putting  in  certain ,  any  Jlatutey  is  fufficient,  though  they  are  divers  J^^^J^Jjf^i,^ 
ftatutes  of*  liveries ;  for  the  beft  fliall  be  taken  ibr  the  king.  5  H.  7.  divifion.) 
17.  b.  adjudged.]  ^[380] 

9.  Indi£lmenty&ry^/;'/fff,  that  none  of  the  jujticcs  of  the  peace  did  5»/ifatnaa 
underjiand  thejlatutes  of  excife^  except  J.  5.  and  truly  be  neither  did  j^^^*^»  '^ 
well  underjiand  themy  nor  mojl  of  the  parliament  men  who  made  them,  appoimeJ  an 
But  the  indi£lment  was  quaflied«     Arg.  5  Mod.  204.  cites  2X  Car.  ignorant 
.ft.  the  King  v.  Burford.  «^«  'f  ^ 

'^  a  yJliCB 

ojpeacgj  it  is  a  matter  indi<5lable  j  per  Holt.  Arg.  Comb.  66.  in  cafe  of  the  King  v.  Danby.  «  — 
As  to  words  being  a  difparagement  upon  the  government,  a  diverjity  was  taken  b<twccn  eh3iv§ 
•fif0-sy  and  fticb  as  are  mtmmaied  by  the  crown  ;  for  the  corruption  of  the  firft  cannot  reflet  upon 
tlie  government.    Arg.  6  Mod.  124.  in  cafe  oftbeC^ueen  v«  Langley. 

10.  One  was  indiSed,  for  faying  of  a  juftice  of  peace  that  he  is  The  words 
a  bu^e- headed  fellow.     Exception  was  taken,  that  the  words  were  ^^^^  ^"'^V 
not  indiftable.     But  per  Cur.  becaufe  it  appears  that  they  were  ^^J^rji^^lfj 

fpokenofhim  in  the .  execution  of  his  office^  Xh^  indictment  is  good.  poti'jw,ami 
And  per  the  Ch.  J.  a]l  aftions  for  flandering  a  juftice  in  his  ofHce  »^  "^P  '* 
may  be  turned  into  indifhncnts.  Comb.  46.  Pafch.  3  Jac.  2  Anon.    *^'^'i^'/j  'j^^ 

haih  it^4  dofie  jufUe  to  my  client,  (sfr.  Exception  was  takeii,  tbat  the  words  arc  not  incli<^able.  But  ad- 
judged for  the  king.  Comb.  66.  Mich  3  Jac.  a.  B.  R.  TlieKing  v.  Derby.— But  here  it  is 
Caid  to  been  an  information. 

1 1.  One  was  indicledyjr  faying^  the  mayor  and  aldermen  of  H.  Per  Cur. 
are  a  pack  of  as  great  villaifis  as  any  who  rob  upon  the  highway^  and  T?-  ft'^j"** 
^ue  will  take  away  their  charter.     One  exception  was  taken  (among  tiie  words 
others),  that  thefe  v/ords  are  not  indictable,  being  only  words  of  are  fuch, 
heat,  for  which  the  defendant  ought  to  be  bound  to  his  good  be-  "  ^^^  . 
haviour,  but  not  indited,    5  Mod.  203.  Pafch.  8  W.  3.    The  King  Sd  for  I 

V.  Cranfield. [No  reply  appears  to  have  been  made  or  judg-  for  what  is 

ment  given.]  it  to  the 

"  govern- 

ment, that  the  mayor,  Stc.  are  a  pack  of  rogues,  and  the  defendant  moving  to  fubmit  to  a  fmall  fluey 
t|icy  fined  him  6  d,     it  Mod.  98.  Tnn.  8  \V.  3.  S.  C.  by  name  of  the  King.  v.  Granfield. 

12.  One  was  indidled  for  faying  of  one  Martin  a  juftice  of  peace, 
I  do  not  care  a  farthing  if  all  the  Martins  had  been  hanged feven  years 
ago\  and  for  the  juftice^  he  is  now  turned  out  of  commijjion.  But  the 
indiSment  was  qualhed.  Comb.  414,  Hill.  9  W.  3.  The  King 
V.  Penny. 

13.  lndi£hnent,  for  that  the  defendant  being  before  a  juftice  of 
peace  for  a  matter,  as  it  did  appear,  conufable  by  him,  he  contemp- 

^  tupufljs  &(;.  fpoke  thefe  yiQxi&^your  worjhip fpeaks  to  me  here  but  yoj^ 

G  g  3  dart 
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dare  not  dofi  in  another  place  \  and  it  was  quafhed  on  motion.    I) 
Mod.  414.     The  King  v.  Walden. 

14.  One  faid  to  the  mayor  of  Salifbury,  you  Mr.  Mayor  I  do  mi 
care  a  fart  for  you.  You  Mr.  Mayor,  are  a  rogue  and  a  rafcal,  after 
great  deliberation,  the  court  adjudged  the  words  not  indicbblci  for 
it  is  not  fo  much  as  laid,  that  he  was  in  execution  of  his  ofnce,.or  a 
juftice  of  peace;  but  indeed  had  they  been  in  writing,  they  had  been 
puniihable  either  by  adion  or  indi(^ent.  6  Mod.  124, 125.  HilL 
2'  Annae,  B.  R.     The  Queen  v.  Langley. 

15.  Indictment  for  faying,  jo«  are  an  informing  rogue^  an  informii^ 
rafcal  and  an  informing  villain^  (knowing  him  to  be  a  juftice  of 
peace.)  It  was  moved  to  quafh  this  indictment;  and  per  Cur.  it 
was  quaflied  nifi,  &c.  the  end  of  the  term ;  for  words  faid  of  a 
juftice  of  peace  ar^  not  indictable,  according  to  the  late  refolutions 
between  Queen  and  Wrigh t^on,  Pafch.  7  Annas  Reg.  [ante  in 
pi.  6 ;]  fed  Qiiicre.  For  this  point  is  very  unfcttlcd,  it  depending 
much  on  what  is  called  ^.'/ >^r/^  curia,  li  Mod.  195.  Mich.  7. 
Annas,  B.  R.  the  Queen  v.  Shaftow. 

r  ^gi  1        16.  On  an  indtctm;:;iL  for  words,  it  was  objc^Eled  that  the  words 

L  »5        J  yf^xt  not  actionable,  and  therefore  not  indictable.     But  per  Cur. 

an'indiS-*  many  words  are  indi^able  that  are  not  a^ionahU^  becaufe  contra 

went  was  bonos  mcres,  and  relate  to  the  publick  peace;  otherwife  where 

for  calling  tbe  private  intereft   of  the  party  is  only  concerned^   per  CuTt 

™  E^.  Comb.  66.  Mich.  3  Jac.  2.  B.  R.  in  cafe  of  the  King  v.  Derby. 

cepcion  was  L-vken,  t!int  tiie  itrrds  are  a.7hn:.il',  and  the  indiftmeiit  was  quafhed.  Ci  mb.  13.  Hill. 

I  and  2  Jac.  2.    The  King  v.  Freak — [And  Tu-Tcforo  it  fcems  .7;^  »:o/  iHill'l.uL.'\ Words  wbic'4 

dirully  tendtcthe  trtacb  of  the  ptaciy  may  be  iadi(*i:al>le  j  hut  otl.erwife,  to  encourage  indj(ftm?nts  fw 
words,  would  nnake  them  as  unccruin  as  actions  for  words,  are;  per  HoU  Ch.  J.  6  Mod.  125.01 
cafe  of  the  Queen  v.  Langley, 

^  17.  Indi£bnent  was  for  words  fpoke  to  the  prejudice  of  a  market 
ifnd  hindering  the  town  of  tolly  viz.  /  have  got  a  judgfnent  againfi  the 
tozvn  (of  Barnftaple)  that  we  Jhail  not  pay  for  fiandingy  and  they  are 
fools  that  pay ;  but  the  court  quaflied  it,  and  faid,  that  the  recorder 
of  the  town  ought  to  be  fined  for  it.  i  Salk«  370,  Trin.  5  W.  i; 
M.  B.  R.  the  King,  &c.  v.  Harwood. 

(K)  Incertainty  in  the  Offence  too  general. 

[  I.  T  F  a  man  be  indidled,  becaufe  he  is  defamator  honorum  nomnii 
"*   y  fama^  it  is  not  good,  without  (hewing  fome  particular 

matter.     Mich.  14  Jac.  Br.  Jones's  cafe  adjudged,  and  the  in- 

dif^ment  quaflied.  ] 
Cammum  [  2,  So  if  one  be  indifted,  that  he  is  defamator  vexater^  W  ^ 

fffreffor  prijTor  multorwti  hominunu  ^c.  it  is  good,  without  fliewing  any  par- 
fuorum,  ticular  matter.  Mich.  14  Jac,  B.  R.  Jones  mdicted  and  the  in- 
not  good      diriment  quaflied  for  this  caufe  aforcfaid.  ] 

without  ^ 

bM-re'iator,  Sid.  281.  the  King.  V.  Hardwick.— Raym.  193.  the  Kmg  v.  Leffingham.*— •^<* 
{ood  becaufe  too  general.    Lev.  299.  Mich  22  Car.  2.  B.  R.  S.  C. 

[  3.  But  if  a  man  be  indifted  becaufe  he  is  common  barretor^  «• 
gairjl  the  form  of  the  Jlatuie^  it  is  good,  as  was  held  per  Hough- 

too 
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ton  in  the  faid  cafe,  and  To  is  the  common  experience.  Mich.  i5 
Jac*  B.  R.  Bpwfei's  cafe  adjudged;  for  the  ftatute  has  made  it 
SLii  offence  known.  ] 

1 4.  An  indiiiment  of  a  man,  that  he  is  a  common  forejlaller^  Br.  Indi^t- 
without  alledging  any  thing  in  certain  is  not  g\)od ;  becaufe  it  is  too  "™*"5»  P^* 
general.     20  Afll'45.  adjudged.     See  3'E.  2.  AcHon  upon  the  fta-  3^^' 
tute,  26.  ] 

[  5.  So  an  indi£lment,  that  he  is  a  comnwn  thief ^  without  morcj  ^n<]  he 
is  not  good.  29  Afl.  45.  22  Alf,  73.  3  E.  2.     A£lioa  upon  the  ihaii  not  he 

ftatute,  26.  ]  r'^°i"; 

'  ■'  iwer;  but 

in  this  cafe  they  ought  to  fend  hr  the  indiflors,  and  make  them  to  ilieiv  it  more  certaialy.    Br. 
Indtclmenty  pi.  la.  cites  21  Alf.  73.        p\,  19.  cites  29  AfiT.  45.^— Sid.  282. 

[  6.  So  indlAmcnt  of  champerty^  is  not  good  without  more.     29   Br.  India- 

S.  C. 

r  7«  So  indii^ent  of  confpiracy  is  not  good  without  more,     29  Br.  india- 

A{{    AX    1  Jt        J  b  7  „,ent,pU 

'^"•45'J  19.  cites 

S.C. 

[  8.  So  indiiSlment  of  confederacy  is  not  good   without  more.  Br.  India- 
Contra  20  Aff.  45.     But  qucre.  ]  "'^"V  P** 

'  ^-^  *  -*  19.  dies 

S.  C.  that  an  indiAmcnt  of  confederacy  is  jood  without  more.  But  he  fay*  it  feems  that  the  one 
xnA  the  other,  (viz.  cummoa  forcltUler,  thief,  champerty,  confpiracy  and  confederacy)  ought  ij 
conipreh^ad  cei  taiuty. 

[  9.  An  indiftment  of  a  man,  that  he  is  a  conunon  mijdoer^  is  not  F  '782  1 
good)  becaufe  it  is  too  general.     22  Aif.  73.  ]  .  Br.indi^- 

ment,  pi.  iz*  cicesS*  C. 

[10.  So  an  indictment  that  he  is  a  common  dijlurher  of  the  king^s^ 
feact'i  ac  diverfas  lites  ^  difcordias  tarn  inter  virinos  fuos^  quam  inter 
divtrfos  lige$s  &  fuhditcs  aofnini  regis  apud  JV,  in  comitaiu  fradic^ 
to  injitjie  excitavit  movit  oc  procuravit  in  magnum  difpendium  Sz  per- 
turbacionem  vi^inorwn  fuorum  pnedI.:torum  oc  aliorum  fubditorum 
domini  regis   in  'comitatu  pnedidlo^  it  is  not  good,  becaufe  too 

feneral.  M.  6  Car.  B.  R.  per  Curiam ;  indictment  quafhed  in 
eriam's  cafe.  J 
[  1 1.  If  a  man  be  indifted  for  fpoaking  diverfefalfc  and fcandalcu$ 
Vfords  of  J.  S,  mayor  of  D.  it  is  not  good,  becaufe  it  is  not  alleged, 
what  were  the  words,  by  which  it  may  appear  to  the  court,  whether 
he  may  t>e  indifted  for  them.  M.  12  Jac.  B,  R.  adjudged  Bagg's 
cafe.  ] 

[12.  If  indictment  be,  that  J*  S  wasy  and  yet  /j,  of  ill  behaviour^ 
^  it  is  not  good,  becaufe  it  is  too  general  without  any  particular* 
Mich.  8  Car.  B,  R.  Cary's  cafe  adjudged,  and  the  indictment 
qua&ed,  ] 

13.  Indictment  fhall  not  be  tahn  by  intendment,  Cro.  £•  6o6.  s.P.and 
Child's  cafe,  ?^^  ™"? 

be  prccile 
and  certiiui  in  tvtry  feint,    Cra  J.  19, 20.  in  Sir  William  Fitzwiliams's  cafe. 

14.  Exception  was  taken  to  an  indiftment  of  murder,  becaufe  it 
was,  that  G.  and  two  Qtbcr$  did  make  an  ajfault  on  the  body  of  the 

G  g  4  deceafed, 
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clec.ca(ed,  and  that  qutdam  yohanms  in  nubibus  did  wound  btm  with  % 
gun,  fo  that  it  is  uncertain  who  did  (hoot,  and  what  gun  was  difchar* 
ged,  which  ought  to  be  certainly  laid  in  the  indidbnent.  And  the 
indiifhnent  was  quafhed.  3  Mod.  201,202.  Pafch.  4  Jac  2*  B. 
R.  the  King  v.  Griffith. 

15.  Getting  money  from  the  wife,  on  pr/tej^ce  of  having  fold  a 
fhip  to  her  hufband,  is  a  thing  of  a  private  nature*  So  that  in^ 
ididiing  fuch  perfon*  as  communis  deceptor  is  too  general,  with- 
out adding  particular  inftances.  But  if  he  had  made  ufe  oifalfe 
tokens^  it  would  be  otherwife«  6  Mod.  311.  Mich.  3  Annz,  B.  K. 
the  Queen  v.  Hannon. 

(L)  Inccrtainty  in  the  Per/on^  that  commits  the 

Offence,  too  general. 

f  I.  T  F  a  presentment  be,  that  the  ting's  highway  in  fuch  a  flac^ 
•*   is  decayed.,  in  default  of  the  inhabitants  of  fuch  a  vilL,  it  is 

good  without  naming  any  perfon  in  certainty.  P.  8  Jac.  B.  between 

Walker  and  Mcafure.  ] 
Jfotc,  that  2.  A  man  was  arraigned  of  the  death  ignoti^  and  his  name  of 
Sound  to  b^P^^fc  was  not  in  the  indictment  ^  per  Cur,  the  inqueft  flullfay 
^nfwer  in  his  name.  Br.  Corone,  pi.  65.  cites  i  Afi'.  7.— -But  Brook  (ays,tto 
appeal  of  feems  to  be  where  it  is  found  before  the  coroner^  contra^  if  it  be  prtfented 
viwc'the    ^tf^^^  the  jujiices  of  peace,  or  of  oyer  and  terminer.     IbidL 

flaraiffdoet  not  Jhtnu  the  nam  of  tbt  decenf^d  j  but  lo  indittment  of  death  igaoti>  a  man  ought  to  «- 
fwer.    £r.  Corone^  pi.  91.  cites  27  ATT.  55. 

[  3^3  ]  (M)  Incertajnty  in  the  [Per/ons  or]  Thing  in 
r--^^-n  which,  or  to  which,  [or  whom]  the  Offence  is 
Fol.  80.        committed. 

"  a 

Br.  India-  [  I.  ¥  F  an  indi£bnent  be  of  a  Jleward  of  a  leet^  for  pei^tting  £" 

inent,  pi.  J.  ^^^.j  ifg^g^s  and  bakers  to  brew  and  fell  contrary  to  the  ajj^i 

C.  and  that  P^^  redemptione  inde  capiendo^  it  is  not  good;  becaufe  it  is  notfu|>- 

.  Cannd.  pofed  what  people  he  has  fuffered,  nor  of  whom  he  hath  taken  re- 

hcid  it  ill;  demption,  and  fo  not  certain.     Contra  38  Aff.  ji.  ] 

butlngl.  "^  J  J 

contra,  and  therefore  Caund.  dared  Dot  demur ;  but  Brook  fays  that  it  feems  to  be  ill.  ^ 

i Hawk.  PLC.  231.  f.  73. 

aHawk.  PI.       [  2.  $0  if  it  be  prcfented,  ths^t  ajieward  has  di/lraimd  diverfepeo* 
^.*t  71?^  ^/p  without  cdufe  by  colour  of  his  office^  it  is  not  good;  for  the  un- 
*^*     ^'  '   certainty  of  the  perfons  by  name  whom  he  l\as  diftrained.  Contra 
38  Aff,  12.  ] 

r  3.  An  indi£hnent  upon  8  ff.  6.  for  forcible  entryy  that  A*  w^t 
feijedinfeey  quoufque  B.  enter ed,  and  expelled  C  farmer  of  ibe  af^rt* 
faid  A*  arid  dijfeifed  A.  it  is  good  without  fhewing  what  eftate  the 
termor  had ;  tor  it  is  fufiicient  to  Ihew  that  be  had  the  poflcffioD* 
fhe  JartT  ^-  4^  ^*'^-  ^-  ^-  Chefterman's  cafe  adjudged,  ] : 
-wiaJtijidvrf^JfcJlid  is  nacertaiDy  and  indi^ment  qvaih«d«  Vent.  108.  HiU.  x%  k  %x  Car.  s.  Aaflo. 


[  4.  If  a  man  be  indided  upon  8  H.  6.  for  forcible  entry  in  unum  inanin- 
iotagium^&ue  Unementum^  it  is  not  good  for  the  uncertainty,     M.  diAmcntor 
.40  &  41  EKz-  B;R.    Ward  and  Harrifon's  cafe  adjudged.  ]  '^IZ"^^ 

fad  is  never  bni  in  the  diijufh^ive ;  and  therefore  an  in(fi<5lment  on  this  ftatute,  for  a  forcible  entrf 
int9tW9  ci^/es  of  meadow  orf  >fi^e,  was  held  void  tor  the  uncertainty  ;  fo  murdravit,  vrl  murdrart  coai' 
f»vit  is  not  good  ;  lo  of  vtrbtravit  vcl  vcrterari  diuftvit ;  for  the  caufuig  him  to  be  beaten  will  aaC 
make  the  defendant  guilty  of  tlie  battery,  it  being  only  a  trefpafs.  5  Mod.  137,  138.  Per  Cur. 
Mich.  7  W.  ^,  in  cafe  of  the  King  v.  Stoclcer^  ■■    'All  criminal  ch;iige5  oogl^t  to  be  certain, 

lb  as  the  defendant  may  make  certain  anfwers  to  it ;  and  where  an  indidlment  was  on  the  ftatu'e 
pf  5  Eliz.  ffr  ijccnijiftg  rv^tm  Jive  mljkriumy  and  was  held  gOod»  there  tbt  urt  was  not  the  cnufe  oftlm 
indichientf  but  the  exercifing  it ;  and  therefore  if  it  had  hecn  ^  for  exfrcifng  /he  art,  or  c^ujing  it  to  bg 
0xtrnf:d,  the  indi^ment  would  be  ill  i  for  caufing  a  thing  to  be  done  may  be  by  feveral  nneans. 
5J  Mod.  33p.  Mich,  iz  Geo.  in  cafe  of  tl)e  King  v.  Breretoo.        ■        *  The  Orig.  is  (to  exercife); 

[5.  If  a  man  be  indlfted  for  forcible  entry  in  mefuagium  fiue  •Roli.R. 
tenenumtuTn^  it  is  not  good  for  the  uncertainty  of  the  thing.     My  ^^^  ^'  ^ 
Reports,  13  Ja.  adjudged.  *  GilFs  cafe  M,  4  Ja.  B,  R.  Sir  Tho.  hunwl^jiH 
Winfipn's  cafe  adjudged.  ]  ^ium  is 

well  e- 
nough ;  for  a  melTuage  and  a  houfe  are  both  the  fame.    2  L.  P.  R.  4!, 

[6.  If  a  man  be  indifted  for  forcible  entry  into  a  temrmnty  it  is 
not  good.  Tr.  16  Ja.  B.  R.  an  indiftment  quaftied  for  it.  ] 

[  7.  So  indi£hnent  for  entry  into  a  tenement  cum  pertinentiis^  called 
Turnpenny  in  D.  is  not  good.  M.  10  Car.  B.  R,  Cottington^s  cafe. 
Per  Curiam  tht^  indidment  quaflied.  ] 

f  8.  An  indictment  upon  8  H.  6.  for  forcible  entry  into  the  clofe  vf 
J>  S.  is  good  enough  ;  for  the  word  clofe  includes  fufficient  certainty. 
P.  38  Eliz.  B.  R.  adjudged.  Ditton's  cafe.  ] 

[  9.  If  a  man  be  indicted  for  entry  with  force  into  a  mejfuage  in  D,  PI*  !• 
find  oiifting  ofj.  S»  the  farmer  of  the  land  for  years-^  and  diffeifing  % 
J5.  it  is  not  good,  without  alledging  thefranktenement  to  be  in  J,  2). 
for  it  ought  tP  be  exprefsly  aliedged  in  him.  M.  1 1  Ja*  B.  ^.  ad- 
judged. Lucas's  cafe.  ] 

[  10.  If  a  man  be  iiidi£ted,  becaufe  he  cujlodivit  land  with  force  ; 
it  is  not  good,  without  aljedging  an  entry  by  him.  M.  1 1  Ja.  B.  ]^.  [  3^4  J 
adjudged.  Afhton's  cafe.  ] 

[  J  I.  If  a  man  be  indi£ted^  beca^fe  he  entered  into  land^  and  vi 
bt  armis  ejeSled  a  copyholder^  and  detefned  it  vi  ^  armisy  it  is  not 
good ;  becaufe  he  doth  not  allege  that  l\t  entered  vi  Sc  armis,  or 
entered  peaceably,  and  detained  with  force,  according  to  the  words 
of  the  ftatute  of  8  H.  6.  For  ih^flatute  of  21  Ja.  does  not  alter 
the  form  of  the  indi^ment  before  ufed,  but  only  gives  re/litution  in 
ether  cafis  than  before.  Mich.  2|  Car-  fuch  indi<9tment  quafhed.  ] 

[  12.  If  a  man  be  indifted  y^r  ereSiing  of  a  meffuagefor  habit  ation^  r  ■  '^^  "^ 
without  laying  4  acres  of  land  to  itj  this  i$  good,'  tl^ough  it  doth  not  Eftaingntm- 
by  that  he  inhabits  it,  in  as  much  as  it  is  contra  fomuup  ftatuti.  ,  j^^ 
Mich.  8  Car.  B.  R.  adjudged.  SeiTeon's  cafe.  ] 

[13.  If  four  are  indi&A  for  erecting  feveral  cottages  contra  for^ 
ptam  Jiatutiy  it  is  not  good  without  jhewing  how  rnany  cottages  they 
ereAed.  Mich.  11  Car.  B.  R.  Such  indiSment  againft  Butler  sind 
pthers  quafhed.  ] 

[14.  If  an  indi^ment  be,  that  where  there  was  quadam  pars  aqua 
running  from  fuch  a  flaff  tojuch  <?  f^^f^^  tb^  defendant  hadfiopp^d  iA 

it 
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Cro.  J.  324.  it  is  not  good ;  becaufe  quaedam  pars  aqCis  is  utterly  imcertaui.  Tiiiu 
^Rcp.  88.    "  J^  ®*  ^'  adjudged.  Sorrel's  cafe,  ] 

h.  S.  C.  cited  in  Luttreirs  cafe.'  1  z  Bulf.  1 19.  S.  C«  It  ousht  to  have  been  qmdam  put 

lerrae  aqna  cooperta»  per  CrolLe  J.  But  per  Doddei-iclgc  J.  if  the  fame  bsd  been  (hewn  to  bet 
water-courfey  and  that  this  had  been  turned,  then  to  fiave  faid,  magnam  partem  aquz  hav)  beeo 
goudy  according  to  Luttrell's  cafe.  4  Rep.  88.  b.— — 2  Hawk.  PI.  C.233,  cap.  25.  f.  75. 

r— ^^-— I        [  15.  If  an  indiilment  be  for  keeping  dlverfa  torrtunta  Jn^Sct 

•F0I..81.  gunnsy  canntia  longitudtne  fecundum  formam  Jfatutij  it  is  not  good  5 

u*v— ^  becaufe  he  fays,  diveria  tormentai  and  does  not  ihew  what  they  arei 

Thedefen-  M.  II  Ja.  B.  R.  adjudged.  Afhton's  cafe.  ] 

dant  was 

convi^^ed  upon  the  5  j^nn,  14.  for  thnt  he  uvltwfully  h.%danRk>ft  In  his  n/J-oJy  a  pn^  contrary  lo.the 
form  of  the  flatute,  beir^  tm  engine  for  killing  of  guim  ;  but  the  conviction  being  temoved  by  certio- 
rari, the  court,  after  argument,  were  of  opinion  for  xhz  defemUnt ;  for  that  as  guiis  are  not  i)arti- 
cularly  mentioned  in  the  adt,  the  only  w<irds  ih3t  can  reach  this  c^fe,  are  (otUr  urines  for  ihekliitg 
fifgemc,)  Now  ihefe  words -muft  mean  [uib  engines^  the  having  of  whiJj  necejjfttr  i/y  imphti  tot  a^fV 
iniefu&tg  to  afe  them  to  kill  gams  ;  or  which  are  in  thtir  <auh  nature  peculiar  to  tb.it  p'-trp-J-^  nrxl  00  ocher ; 
but  a  gun  is  not  properly  fuch  an  engine,  being  nn  uieful  inftrument^  necelfary  fur  cfie  defence  of 
one's  houfe,  and  for  huibandmen  in  their  hufmefs ;  and  it  is  not  fuflicient  that  it  «&7  poflzbly  be 
ufed  to  a  bad  purpofe  ;  therefore  the  bare  huvi'-g  a  gun  in  one's  cufludy  cannot  he  criminal,  unlefs 
jn  the  coovidtion  there  be  laid  either  an  afrval  vje  or  an  inttniion  to  ufu  And  the  convidionvit 
qualhed*     Trin.  xi  &  12  Geo.  2.  B.  R.  the  King  v.  Gardiner. 

i  —*■  n  [  i6«  If  a  man  be  vaUx&t^  for  Jiopping  quqndam  partem  vf  \h 
^ff^f  iing^i  highway  at  Kinfrngtan^  it  is  not  good  without  alleging  whA 
\_*^  y^*  ^  P^^^  ^^  ^^^  flopped  ;  as  to  fay,  A  many  feet  in  lengthy  and  fa  many  i^ 

breadth.  P.  9  Car.  B.  R.  adjudged.  Halfey's  cafe,  j 
Lat.  183.  S. 

C-  There  faid  to  be  quafhed,  for  that  the  flopping  was  alleged  to  be  at  Kcnfingtrm,  but  the  high* 
'way  to  be  from  London  to  Kcnfmgton  ;  and  fo  Kenfu^gton  is  excluded.  In  the  fame  cafe,  b  an* 
other  indictment,  the  (topping  was  alleged  to  be  inalta  via  regia  in  K.  but  did  not  fay,leaJing 
from  fuch  a  town  to  fuch  a  town,  nor  any  boundaries,  and  adjudged  that  it  need  «4^  where  Uio 
jtopping  IS  alleged  to  be  in  a  highway  ;  hue  it  197^  wherO'it  is  in  airAbcr  czmran  way, 

[17.  So  if  an  indi£bnent  be  for  flopping  quondam  partem  if  the 
ting's  kighwayy  containing  by  ejiimaiionfo  imtny  feet  in  length  andfi 
many  in  breadth^  it  is  not  good  for  the  uncertainty,  in  as  much  as 
it  is  faid  (by  e/ii?nation)  P.  9  Car.  B.  R.  adjudged.  Halfey's  cafc.  ] 
[  18.  If  a  man  be  indiftedyor  putting  a  lay-Jlall  near  the  highway 
in  S.  it  is  not  good,  without  fhcwxngyr^/n  what  place  to  what  place 
the  common  way  leads.  P.  1 5  Car.  B.  R.  Hulkley*s  cafe.  The 
indi£hnent  quafhed,  and  faid  to  be  a  commoa  exception,  and  diveiib 
indidhnents  quafhed  for  this  caufe.  ] 

r  ^8  r  ]       [  19.  If  A.  be  indidbd  ioxjiopting  a  way  at  Z).  leading  from  D. 

See  pi  16.    '*  ^'  ^^  *^  "^^  ?^°^  *  becaufe  he  cloes  not  allege  the  way  to  be  inD* 

8.  P.  in  the  hut  from  D^  which  excludes  the  vill.  M.  21  Car.  Such  indi<3meot 

antes  thexc.  quaflied.  ] 

20.  A.  was  inditled  for  felonioufly  flealing  of  a  piece  of  linen 
cloth  from  J.  S.  exception  was  taken  to  the  indi«Slment,  becaufe  it 
was  quodfebnicefuratusfuit  quondam  peciam  panni  linei  cujufdam  J>  S. 
fradn  draper  ad  valenttam^  &c.  and  doth  not  fay,  de  boms  &  cauU" 
Us  cujufdam  y,  S.  as  the  common  form  of  the  precedents  are,  and 
therefore  ill ;  for  an  indi£hnent  ought  to  be  certain  to  every  iotenC 
without  any  intendment  to  the  contrary  j  and  here  it  may  be  that 
this  piece  of  linen  was  not  the  goods  and  chatties  of  J.  S.  at  the 
time  of  the  taking,  but  by  him  let  OHts  or .  delivered  or  pledged  t$ 

ansthcr* 
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mutber,  A;id  the  court  held  this  to  be  a  material  exception,  aiid 
therefore  difcharged  the  indidlment,  and  reftored  the  party  to  his 

foods  feifed  for  that  caufe.    Cro.  £.  489,  490.  Mich.  30  &  39 
Jiz.  B.  R.  Long*s  cafe. 

21.  Indiftment  for  taking  carps  out  of  his  pond'y  exception  was 
taken,  becaufe  it  is  not  fa  id  what  number  he  took,  which  is  ill  ii| 
indictments  as  well  as  in  ai^ions ;  and  indi6bTients  ought  to  be 
more  certain  than  actions,  or  at  leaft  z%  certain,  that  the  defendant; 
may  know  to  what  he  is  to  anfwer.  But  Keeling  and  Wipdhani 
over-ruled  the  exception  ',  in  actions  damages  are  to  be  recovered, 
not  in  indictments  \  but  the  party  is  to  be  fined  at  the  difcretion  of 
the  court,  be  it  one  fifh  or  more ;  but  Twifden  contra,  indidhnents 
ought  to  be  as  certain  as  adtions  ;  Morton  iilente ;  and  the  other 
two  ruled  the  party  to  plead  to  the  indidment.  i  Lev.  203.  Hill^ 
|8  &  19  Car,  2,  B.  R.  the  King  v.  Wetwang, 

22.  Not  only  the  defendant,  but  regularly  all  other  perfons  alfo  t  Hawk, 
mntioned  in  an  indiSfment^  mull  be  defcribed  wiA  convenient  cer-  ^*-  ^'  *3> 
taint y ;  and  therefore  it  feems  to  be  generally  agreed  at  this  day,  ^^'  *^' 
that  an  indictment  for  taking  diverfefums  of  money  ofdiverfe  perfons 

forfuch  a  tolly  &c.  without  naming  any  in  particular,  is  infufficient ; 
'yet  in  fpecial  cafesjfor  the  neceffity  of  the  thing,  an  indidfanent  may 
be  good  without  defcribing  in  certain  the  perfons  mentioned  in  it ; 
as  where  one  is  indifted  for  having  knowingly  received  and  har- 
boured divers  thieves  to  the  jurors  unknown^  (and  yet  in  fuch  cafe 
he  cannot  be  punifhed  as  an  acceflary,  without  a  greater  certainty) 
or  where  a  murder  or  robbery  is  committed  on  a  perfon  unknown^  in 
which  cafe  the  offender  may  be  indidbed  for  having  killed  or  robbed 
quendam  ignotum,  &c.  or  where  an  abbey  is  robbed  during  a  v/7- 
cancy^  in  which  cafe,  to  prevent  a  failure  of  juftice,  the  law  will  feign 
a  property,  and  allow  an  indidhnent  for  Healing  bona  ecclefta ;  but 
if  there  be  no  fuch  fpecial  reafon,  the  party  killed  muil  be  fet 
forth  in  an  indictment  of  murder  \  and  the  perfon  to  whom  the  pro- 
perty belonged,  in  an  indidtoient  of  larceny.  2  Hawk.  PI.  C.  231, 
pap.  25.  f.  73. 

23.  An  indidiment  which  doth  not  with  fufficient  certainty  fet  2  Hawk, 
forth  the  thing  wherein  the  offence  was  committed,  is  infufficient ;  Pi.  C.  233* 
as  where  one  is  indicted  for  havingyir^^^  a  leafc  of  certain  lands,  with-  ^^P*  ^5-  ** 
oiit  naming  fome  one  certain  parcel  y  or  for  hviwing  Jlolen  bona  &  ca^  ForcflaUcr 
ialla  J.  S.  without  Jbewing  any  in  particular ;  or  for  having  trefpafled  (£). 

on  two  clofes  of  meadow  or  pafture  ;  or  for  having  ingrojfed  mag- 
nam,  quantitatemjlraminis  i^  feni^  or  diverfos  cumulos  tritici,  with- 
out fhewing  hoiv  much  of  each  ;  or  for  having  carried  away  duascen- 
tenas  cafeij  without  adding  libras  or  uncias,  &c.  2  Hawk.  PI.  C. 
Abr.  213.  f.  47. 

24.  It  is  faid  to  be  n^oft  proper  in  indidlments  of  larceny  and  ^  jj^^j^ 
trefpafe  on  a  living  thing,  to  fhew  to  whom  the  property  of  it  belonged  PL  c.  z34. 
by  calling  it  the  ox,  or  hiorfe,  &c,  of  J.  S.  without  ufmg  the  words  cap.  25.  f. 
bona  &  catalla ;  yet  there  are  many  precedents  in  books  of  good  ^^' 
authoritv,  wherein  this  nice^  is  not  obferved :  If  the  thing  be 
moveable,  it  is  laid  to  be  mo6  proper  to  fhew  its  worth  by  the 

word. 
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word  pretium^  and  If  it  be  immoveable  by  the  word  vaUHtia\  jtt 
this  nicety  feems  not  neceflary ;  neither  is  it  clear,  that  the  w^nh 
of  .the  thing  ftolen  is  required  to  be  fet  forth  in  an  indi&nent  of 
larceny  for  any  other  purpofe,  than  iojhew  that  the  crime  amounts  ta 
grand  larceny^  and  the  better  to  afcertain  the  crime,  in  order  for  a 
reftitution^  or  in  an  indi£hnent  of  trefpafs  for  any  other  purpofei 
than  to  aggravate  the  crime,  2  Hawk.  PI.  C.  Abr.  213- f.  48. 

25.  One  was  indicXcd  for  felling  beer  xvitbout  paying  the  dutyj  but 
did  not  Jhew  to  whom^  or  at  what  tifne  it  was  to  be  faidj  nor  what 
quantity  he  fold,  and  this  was  moved  in  arreft  of  judgment ;  and 
&id,  that  a  convidion  upon  fuch  uncertain  indidfanen^  cannot  be 
pleaded  to  any  other  for  the  fame  offence,  neither  any  tolerable  de- 
fence be  made  to  fuch  an  uncertain  charge ;  befides,  in  criminal 
cafes  the  utmoft  certainty  is  required,  and  therefore  the  o^nce 
Jhould  have  beenfet  forth  in  this  indidmentyi  as  a  convillion  therein 
might  have  been  a  bar  to  all  other  anions'  and  profecufions  fer  the 

fame  offence ;  and  for  this  reafon  the  judgment  was  arrefted.  8  Mod. 
58.  Mich.  8  Geo.  the  King  v.  Gibbs. 

26.  In  an  indiftment^^r  defrauding  the  profecutor  of  a  prompfj 
note  for  500  /.  one  count  fet  forth,  that  defendant  did,  byfalfi  ttlirif} 

J  ret  mto  his  poiTeiSon  a  promiiTory  note,  ice  and  the  defendant  was 
ound  guilty;  but  after  argument,  and  time  taken  to  coafider, the 
court  held  the  fndi£tment  ill :  that  fuch  a  general  charge  of  defraud- 
ing  by  felfe  tokens,  without  fpecifying  the  particular  fdlfe  tokens,  h 
not  fufEcient ;  for  all  indidmients  ought  to  be  preafe  in  charging 
the  offence  according  to  Cro.  J.  20.  And  a  general  charge  is  nt^ 
ver  allowed  but  in  the  fmgle  inftance  of  barretry*  HiU»  13  Geo.  2, 
^.  R*  the  King  v.  Munoes« 

(N)  Uncertainty. 

r   -'^  ■  "n  [  I.  T  F  a  man  be  indiftedyir  entry  into  certain  lands,  and  imw" 
As  to  the  X  ifj^  g^  acre  of  hay ^  it  is  good,  though  it  is  not  proper,  bc- 

Impropo-     ^"f^  ^^  ^s  "0^  ^y  ^^^  S^^fi  before  mowing.  Mich,  14  Ja.  B.  R. 

words.        per  Curiam.  ] 

V  "M"  *  [  2.  So  if  the  indiftment  be  for  entry,  and  mowing  o(  an  acrt  ^ 
corny  it  is  good  ;  though  it  had  been  more  proper  to  fay,  for  mow- 
ing of  an  acrejown  with  corn.  Mich.  14  Ja.  B.  R.  per  Curiam.  ] 

[  3.  So  it  IS  if  the  indi<£bnent  be  for  entry  and  cutting  lo  manj 
loads  of  woodj  though  it  be  not  proper  j  for  arbor  dum  crejclty  Sec. 

_  ,  ^    _   Mich..  J4  Ja.  B.  R.  per  Dodcridge.  ] 

As'^o  th  ^       f  ^  ^^  indidted  upon  8  H*  b.for  entry  into  two  cUfts  tfmo^ 

\hhig.°      dowyor  pajfure^  it  is  not  good  for  the  uncertainty.  M.  8  Car.  B.  R. 

C^^^^M^   refolved,  and  the  indidment  quafhed.  Speart's  cafe.  J 

Tn  an  inilidtment  or  Information^  the  fadl  is  never  laid  m  the  dnjim&ivt.    5  Mod.  138.  Michi  r* 

[5.  If  an  ironmonger  be  inii&^for  felling  iron  by  falfe  weights 
and  meafuresy  this  is  repugnant  to  fell  iron  by  meafure,  wiiich  cui- 

fiot  be>  and  alfo  to  fell  the  iame  thing  by  weight,  A^,  8  Car.  B.  R- 

Woodwarf) 
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Woodward^  cafe  refolved  per  Curiam  in  arreft  of  judgment^  upon 
an  indidbnent)  intratur,  Trin.  8.  Car.  ] 

(  6.  \i  four  per  Jons  are  indiftedy^r  ufmg  the  trade  of  a  plummer^ 
again/i  tbejiatute  of  5  Eli%.  and  the  indi<Sbnent  is,  that  they  four  bf  "^  ^foiM^ 
eomm  uterque  ufed  the  trade^  this  is  not  good,  becaufe  the  uiuig  of  pmt^y  L 
one  cannot  be  the  ufmg  of  the  other,  and  therefore  not  good.  Palch.  gainft  fe* 
16  Car.  B.  R.  Brockets  cafe  among  others  adjudged^  and  fuch  in*  ^^ 
didment  quafhed.  ] 


•  5  Mod.  1 80. 
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S.  C.  cited 
Two  were  jointly  indited  for 


hlfff^btmous  tvordtfeveraily  fpohn  by  them;  it  was  objected,  that  the  indi£ltnraC  was  not  good^  be- 
caafe  it  was  |otat.  Bat  Roll.  Ch.  J.  faid,  that  the  indictment  was  good  enough  though  it  be  joints  • 
at  Uis  in  the  ci(cf^feveraJ  f^juritt,  and  feveral  batt<rki^  where  a  joint  indielment  doth  lie,  although 
it  does  wet  for  {tveralfehmeJ ;  and  here  the  indidlment  is  upon  one  and  the  fame  ftatute,  and  for 
one  and  the  fame  ofi^nce,  and  therefore  the  judgment  given  upon  it  is  alfo  good,  and  it  (hall  be 
taken  rtddtado  ^/i-gula  Jingulis^  viz.  the  words  to  each  oif  them  as  they  fpolce  them.  StL  3x1.  HilL 
1 6  )  I.  R.  R.  Cuftodes  v.  Tawney  and  Norwood. 

Two  may  be  jointly  indiQed  for  extortion ;  otherwife  for  extrnfiug  a  trade,  not  having  fenred. 
an  apprenticeihip.  i  Salic.  382.  Pafch.  5  -Annap>  B.  R.  the  Queen  ▼.  Atkiufon.-^— ix  Mod. 
79*  S.  C. 

Two  may  be  indited /or  a  cheats  and  for  feveral  other  offences.  5  Mod*  18 1.  Arg.  Hill. 
7  W.  J. 

Indictment  lies  /tgMnfl  bujhand  midtvifefor  keeping  a  ganung-bmtfe ;  and  the  fetting  forth,  that  tbep 
^  uurque  eorum  kef>t,  6f  c.  is  well ;  for  it  is  fuch  an  otTence  as  may  be  committed  by  both  jointly. 
And  the  addition  of  (uterque  eorum)  is  but  a  further  fpecifying  and  corroborating  the  former 
charge  i  for  whoever  fays  that  both  of  them  did  keep,  &c.  does  in  truth  and  confequence  fay« 
Chat  each  of  them  did  fo';  per  Cur.  11  Mod.  336.  Trin.  2  Geo.  The  King  v.  Dixon  &  CJx. 

f  7.  So  it  has  been  oftentimes  refolved,  that  an  indictment  againji      L  J    '  -■ 
fever al^  that  they  &f  uterque  eorum  did  not  repair  the  Jlreets  before 
their  houfes^  is  not  good.  J 

8.  Indidiment  of  the  death  of  a  man  unknown  is  good,  and  the       _«_  — ^ 
name  of  baptifm  was  not  (hewn  ;  per  Cur.  the  inquefl  Hiall  men-  in  general. 
tion  his  name ;  but  then  it  fcems  that  the  indictment  was  taken  ^^  -y  * 
before  the  coroner ;  contra  upon  other  indi<5tments  taken  before  the 
juflices  of  peace)  oyer  and  terminer,  &c.    fir.  indiClment,  pi.  io« 

cites  1  Aff.  7. 

9.  Indictment  that  J.  ^.feknioitjlyflolc  2  Jheep  eujufdam  perfon^ 
of  the  pricey  &c.  and  a  {^ood  indidbnent,  and  the  defendant  arraigned 
upon  it}  quod  nota.  fir.  Indictment,  pi.  11.  cites  18  Ail.  15. 

10.  A.  B.  and  C.  D.  were  prefented  for  dijiraining  certain  per^ 
fans  without  caufe  by  colour  of  their  office^  &c.  to  the  damage,  &c. 

per  Caund.  this  is  incertainty ;  for  he  does  not  declare  what  perfons> 
xior  what  vill,  fo  no  vifne  can  be  known  ;  per  Ingl.  we  intend  per- 
fons  of  the  vill  of  the  franchife.  Br.  Indi6tment»  pi.  2X.  cites  38. 
Afll  II.  . 

1 1.  A  man  was  indiCted,  fetting  forth,  that  bona  pradiSii  W*  S^ 
felonice  cepity  &c.  where  no  W.  S,  was  mentioned  btforcy  and  becaufe 

every  indictment  ought  to  be  certain,  it  was  held  that  the  indiCt- 
jnent  is  not  good.    Br.  IndiCtment,  pl«  6.  cites  9  £•  4.  I. 

1 2.  But  indictment,  that  bona  cujufdam  ignotiy  is  good,  quod  no-  s.  P.  For 
ta.     Ibid.  ^»^«socHls 

may  be 
ilole  tn  one  county  and  carried  into  another,  and  fo  the  right  owner  not  known.    D.  99-  pi  6  r. 
Pafch.  I  Mar.  Anon.  A  man  was  inoidted  quare  vi  ^  urmit goads  oftbt  cbappel  cf  0,  in  cufiw 

iHa  iMJ^fmodi prepejitorum  invent,  &c.  betook  jnd  c.trruJ  away  ;  where  a  chappcl  cannot  have  a  pro- 
perty. Per  Lakin  in  time  of  vacation  of  an  ahhof,  the  indictment  (hull  be  ^cjds  of  the  boufe  andih;trcbf 
ttc  Br.  lodi^ment,  pi.  33.  cites  7  £•  4.  14^  ic.  yAw/if  it  Wis  of  a  pari/h,  it  fl'all  be  goods  of 

fb*  patiJ^Moneri,  &c.  in  cufody  of  the  wardem,  ic.  Ibid.  And  where  it  is  efafr.tfernlt^^  it  (hnll  bzg'^-idi  of 
tU  l/rotb*rs  undjifti,ri^  kc,  qusre.  Ibid.-^-'A  perfoa  was  takeu  at  'Soutl;amptun>  liaving  a  filvcr 

unkard. 
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tankard»  value  toL  and  givibg  no  ratisfadory  account  how  he  came  by  it,  was  coif^mittedi  afil ' 
being  brought  by  habeas  corpus  to  Newgate,  he  was  indited,  ^nd  the  iiididlment  was  of  the  goods 
of  a  perfoQ  unknown.  At  the  trial,  the  profecutor  offered  in  evidence,  that  the  defendant  was  a  ' 
loofe  and  difordcrly  perfon.  Baron  Gilbert  faici,  that  though  an  indiftment  might  be  goed  iw* 
Healing  the  goods  cujufdam  ignoti,  yet  2.  property  muft  bt proved  infofKibody  at  tbr  rn  iJ,  ocherwiie  ic 
fhall  be  prefumed  that  .the  property  wasui  the  prifoner,  by  his  pleadi<ng  not  guilty  to  t!ie  radid- 
inent.  For  a  man  Ihall  not  be  found  guilty  of  felony,  and  hanged  upon  prefumption,  S  Mod  24?* 
Pafcb*  zo  Geo.  Anoa. 

13.  Conditional  indiShneni  is  not  good.  Yelv.  15.  Midi.  44  & 
45  £liz.  B.  R.  Ld.  Cromweirs  cafe. 

14.  Two  were  indided,  eo  quodfeloma  duas  centenat  cafeictfki 
Csf  ajportaverunty  [exception  was  taken]  becaufe  cenUnas  is  tin- 
certain,  what  weight,  viz.  pounds  or  ounces,  &c.  as  alfo  becaufe 
it  was  cepit  in  the  Angular  number ;  and  it  was  ruled^  that  the  in- 
di£hnent  was  ill  for  both  caufes.  Cro.  £»  754*  Pafch.  42  £Iiz. 
C.  B.  Lane's  cafe. 

And  in  cafe       15.  An  indidlment  is  the  king's  count,  and  6ught  to  ht  certain 

^^bdn"^'    /flr  theyear^  day^  place  and  faa.  Jenk.  \%i^  pL  51. 

againft  the  f  life  of  a  f«bje6t,  it  ought  to  be  certain  as  to  the  faA,  which  (hall  not  be  fupplied  dther 
by  argument  or  any  intendment  whatfoever.  Arg.  3  Mod.  202.  in  cafe  of  the  King  v.  Griffith.-^ 
+  S.  P.  Jcnk.  196.  *  In  indidlraents  and  appeals,  ^'■ot/iVo/w  for  treafon,  Airr^iLtry  for  houfe-breakioSy 
rapt  for  TVk\i^iftlof}y  for  felony,  mirdir  for  murder  i  thefe  and  no  othei'  words  will  fervc« 

LS^^J  1 6.  An  indi£i:ment  ought  to  be  more  certain  than  common  pUai" 
ings  in  law  need  to  be :  Hill.  23  Car.  B.  R.  becaufe  tbcy  arc 
more  penal,  and  ought  to  be  more  precilely  anfwercd  unto.  2  L 
P.  R.  42. 

17.  An  indi6lment  muft  be  certain,  that  the  party  indi^M  may 
know  how  tQ  plead  to  it  or  traverfe^  or  elfe  it -is  not  good,  but  maj 
be  quaihed ;  Hill.  21  Car.  B.  R.  becaufe  there  can  be  no  trial 
upon  iti  by  reafon  of  it's  uncertainty.  2  L.  P.  R.  43. 

18.  Error  of  a  judgment  in  an  indidlment  was,  that  the  defen" 
dant  fcienter  received  and  harboured  divers  thieves  to  the  jury  net 
known^  who  hadjiolen  divers  goods,  and  co?nmitted  divers  burglar'usi 
exception  was  taken,  ift,  That.it  was  too  general,  and  amounted 
only  to  communis  receptor  felonum.  2dly,  That  it  ought  to  be^ 
that  he  knowing  them  to  be  thieves,  received  them ;  for  he  may 
know  the  perfoiis  and  not  know  them  to  be  thieves.  3dly,  That 
it  ought  to  be  felonice  recepit ;  becaufe  receiving  and  harbouring 
felons,  knowing  them  to  be  felons  is  felony.  But  non  allocatur ; 
for  per  Curiam,  perhaps  the  felons  cannot  be  particularly  knowiH 
any  more  than'  the  felonies  and  burglaries :  and  an  houfe  which 
harbours  felons  is  a  common  nuifance.  And  to  the  fecond,  Jonel 
iaid  that  fcienter  had  been  ruled  good  in  one  S  alliens  case  latdy* 
and  to  the  third  the  king  may  if  he  pleafe  take  no  notice  of  the  fe- 
lony, and  make  the  indidlment  in  trefpafs.  And  thereupon  thejudg'* 
ment  was  affirmed*  2  Lev.  208.  Mich.  29  Car.  2.  B.  R«  The 
King  V.  Thompfon. 

ig.  An  indiSment  filed  Pafch.  10  W.  3.  Rot.  42.  was^that  A« 
ujing  the  trade  of  buying  and  felling  cattle  apud  B.  in  com.  AL  £i 
buy  and  expofe  to  fate  bad  cattle,  &c.  and  it  was  quafhed  for  inccr- 
taint}' ;  for  if  it  be  undcrftood  that  the  ufing  of  buying  and  fellijig 
i^'as  at  B.  in  com.  M.  there  is  no  venue  where  the  expofing  to  &le 

waSf 
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twtt ;  and  if  (B.  in  com.  M.)  be  applied  to  the  place  of  fide,  there 
h  no  i^aee  laid  where  the  ufmg  the  trade  was  ;  fo  quacunque  via, 
it  will  be  impoflible  to  make  it  good ;  per  Cur,  la  Mod,  435.  . 
Mich.  12  W.  3.  The  King  v.  Purtey. 

20.  An  indi£fancnt  dgainft  two  for  fcMlng*  It  was  obje£ted, 
fhat  it  could  not  be  gooA  jointly,  becaufe  the  fcolding  rf  the  one 
cannot  be  the  fcolding  of  the  other  ;  but  by  Holt  Ch.  J.  they  may . 
fcol4  jointly,  and  therefore  it  is  well ;  but  it  ought  to  be  a  common 
(cold  (which  is  a  nufance)  that  muft  be  indift^,  and  not  for  onco 
or  twice  only.  Powell  J.  faid,  the  indidlment  may  be  taken  as  a  fe^ 
Viral  indiSiTnenU  However  Holt  faid,  they  would  not  quafh  it,  but 
let  them  demur  to  it.  Holt's  Rep.  352.  Trin.  6  Annae.  Th* 
Queen  v.  Holkins  &  al, 

21.  Indiftment  w^j  for  that  M.  being  with  child  de  ill/git irm 
fartu  begotten  by  him^  he  (the  i^kni^,nt)fecreted  her^fo  as  Jhe  could 
not  be  found  to  give  evidence  to  the  parijh  againjl  him.  The  defen- 
dant demurred,  becaufe  there  cannot  be  an  illegitimus  foetus  5  and 
for  that  reafon  the  defendant  had  judgment ;  for  every  foetus  is  le- 
gitimate till  born ;  for  the  parents  may  marry  before  the  child  is 
born ;  and  if  fo,  then  the  child  is  legitimate.  8  Mod.  336.  Mich. 
,11  Geo.  The  King  v.  Chandler. 

(O)  Things  of  Form, 

[  I.  T  F  men  are  indiftedyir  a  rlct^  and  the  cmclufion  of  the  in- 

-*  diSment  is  contra  pacem  i^  contra  *f$rmam  diverforum  Jla*  S^e  concia 

tutorumj  but  it  is  not  contra  f  coronam  ^  dignitatem  nojiram^  yet  the  formam 

indidment  is  good.  Mich.  15  Ja,  B.  R,  adjudged  in  one  Holebrook's  ^a'ati. 

cafe.]  '"-^^^^L 

Xfng  y»  Tucker««— •*  Inqnifition  tsken  of  a  riot  contra  form.  ftat.  generally  is  good.  6  Mod.  140. 
Pafch.  3  Annae,  B.  R.  the  Queen  v.  Pugh.— -f  The  words  contra  coronam  &  dignitatem  regis 
are  ufed  im  ali  the  prcccdtKti  in  Coke's  Entries,  -xbkb  hy  the  offence  contt a pactniy  yet  they  are  omitted 
in  Railal's  jirccedenta;  and  it  has  been  refolved,  that  an  indiftmenc  for  s»riar  is  good  without 
Chem  ;  neiclier  do  I  find  [he  contrary  any  where  ai^udged.  2  Hawk.  PL  C.  Abr^  aaj.  f.  59. 

f  2.  If  a  man  be  indifted  upon  theflatute  of  i  H,  b,  for  entry 
into  certain  land  contra  pacem  coronam  i^  dignitatem^  and  does  not 
iky  contra  formam  Jlatuti  it  is  not  good.  Mich.  10  Jac.  B.  R.  per 
Curiam.  J 

[  3.  If  an  indidlment  be  upon  the  Jlatute  of  forgery^  and  the  coit- 
clufioii  is    not  contra  formam  Jiatuti  it  is  not  good.  Mich.  9  Car*  '   . 

B.  R.  Smith's  cafe  fueh  indictment  quafhed  per  Curiam.  ] 

f  4.  If  an  indiftment  be  becaufe  he  riotofe  cum  baculis^^c.  guer^  xhewori 
vino  mode  arraiatus  in  quoddam  clavfum  vocatum  S*  intraveruntj  and  uucite  hat 
his  fervants  and  fons,  then  and  in  the  fame  meadow  menacedy  &c.  been  ad- 
This  indiatnent  is  good,  though  the  word  (illicite)  be  not  in  as  is  {"^^^.m^^ 
ufual  before  the  word  (riotofe)  \  for  it  is  not  neceflTary,  inafmuch  as^  inon  in<in£t« 
the  a£fc  itielf  contained  in  the  indi£hnent>  appears  to  be  apparently  toeatfara 
unlantrfiil  as  the  menacing,  p.  5  Ja.  B.  R.  per  Curiam,  Worbell's  ^»  ^»^  . 

cafe,  3  didted  ap-  ^ 

pears  to  be  unlawful,  and  the  fame  may  be  faid  as  to  all  other  indiAments  at  common  law ;  bnt  ^    ' 
0  yLftae,  in  efejeribing  a  thing  ptohibitedf  ufts  tht  war^ilUcitCi  an  indidlflient  thereon  is  not  good  wiUi« 
•ut  U«     X  Hawk«  PL  C.  Abr.  u^  £.  6x. 

fs.  If 
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Jm."  ["5.  If  a  man  be  iadi£ted  fir  harretry  ctmrafintimjithtii^  ani 

^  *  it  is  »^  contra  pactm  it  is  not  good.  Zaciuiy  Periam's  cafe  te* 
folved,  and  the  indi£fanent  qiuihed.  M.  6  Car.  B.  R.  J 
Cro.C.  340.  [  6-  If  an  indidment  of  bamtry  be  Cnstra  formamJiaMi^  it  if 
Bamstrr'  6^^^  diough  there  is  mt  any  Jiatute  againfl  barretry  din&ly  but 
was  anof.  collaterally,  as  for  good  behaviour,  &c.  Tr.  8  Car.  B.  R.  per  Cu- 
fence  at  riam,  HJI.  9  Car*  B.  R.  Chapman's  cafe  per  Curiam  in  writ  of  a- 
2^^.^    ror  upon  fuch  indiament.  ] 

is  good  to  coaclnde  coHtra  jormam  £vtrJorum  Jlatm  per  Cor.  X2  Mod«  99-  Tria.  8  W.  3^t&e  Kiaf 
v^Bracy. 

« 

[7.  If  an  indi£hnent  ht  jurdtoris  pro  domirw  regi^fclUcd^  A.  B. 

t^c,  and  doth  not  fay  probi  ^  legaler  bomines^  it  is  not  good.    This 

is  common  experience ;  for  feveral  indidments  have  been  quaihed 

for  this  caufe.  j 

Many  in-  [  8.  But  if  the  Jheriff  returns  an  indi<%neht  in  this  manner, /v- 

diAmeots     ratores  pro  domino  rege  pro  comtatu  pradidloj  fuch,  &c  and  tbem 

^  '/"f'have     ^^.^ifi^^  '*'  indiSfmenty  in  which  is  juratores  pro  domino  nge  fuper 

teoi  qaalh-  facranuntuM  fuum^  (^c,  and  it  is  not  probi  &  legales  homines^  whether 

cd  for  want  this  be  good  or  not  in  this  fpecial  manner.     Trin.^  11  Car.  B.  R« 

•f tbeworOs  |jj  ^^^  Carnefew's  cafe.  Dubitatur,  per  Curiam  and  advifed.  ] 

proborum  '  ■  ^  •* 

ic  legalium  hominuniy  in  the  caption  of  the  iodidment*  fcttiog  forth  by  what  pcrfoos  it  m 
Ibund;  but  this  is  faid  to  be  an  exception  to  An  indidlmeot  found  in  B,  R,  «r  grauJ  fffiem  ^ 
tjttnties  pJatitv,  and  has  been  often  over  ruled  as  to  indictments  in  other  cemrts^  becaqfe  all  loeo 
Ihali  be  intended  to  be  honeft  till  the  contrary  appear.    2  Hawk.  PLC;  215.  cap.  25.  i»  <^ 

r  -^Qo  1  [  9-  If  an  mSiSkmtntfor  a  common  nuifanccy  though  it  be  in  doing 
in  indift.  of  a,^j"g>  be  not  yi  ^  armis,  or  contra  pacemyjtt  it  is  go^  be- 
neac  was  caufe  it  may  be  m  his  own  foil.  Mich.  15  Car.  B.  R.  reidved* 
fonreaing     Wardall's  cafe.  ] 

M  b.trH  upon 

fATCfl  of  the  higbw  ?jf,  fife,  and  concluded  aJ  frave  nocumaitum^  6f r.  omttttng  the  words  ea^apaa* 
and  Ciooke  and  Berkley  J.  being  only  in  court,  held  Che  indiament  to  be  iU.  Cro.  C.  584.  Trio. 
s6  Car.  Leyton's  cafe. 

[  10.  If  an  indidment  be  certified  and  the  names  of  the  indiSert 
not  certified,  it  fliall  be  quaQied.  Mich.  15  Ja.  B.  K,  Worficld'J 
cafe,  indiftment  per  Curiam  quaihed.  ] 

[  II.  If  an  indictment  of  forgery  contra  firmam  fiatuti  has  not 

in  it  contra  pacem  it  is  not  good.  Mich.  14  Car.  B.  R.  Perryman'f 

cafe  adjudged  in  writ  of  error,  and  the  judgment  given  at  the  af- 

fifes  reverll  from  this  caufe.  ] 

At  the  com-        12.     37  H.  8.  8.  enadls  that  thefe  words  vi  &  armis,  viz.baculi% 

*te  wo^'s     ^u^^cMJs*  arcubus,  &  fagittis,  or  fuch  like  Jhall  not  of  necejfity  hi  fat 

vi  5c  armij     '«  ^^y  indiSfnunt^  nor  Jhall  the  parties  indited  of  any  offence  bove 

wereneccf-  any  advantage  by  writ  of  err  or ^  plea  or  otherwife^  to  avoid  atq  frtk 

ZHu^oU    '^ndipment^  for  that  the  faid  wordsy  or  like  wordsyfl)aU  not  be  in  the 

fences,         indieiments  \  but  thefanu^  lacking  the  [aid  Wordsy  Jhall  be  as  good  *» 

whicbamfunt  law  as  indictments  having  thefa?/ie  words. 

dtj}itrbance  of^prtut^  as  ujcottfty  and  ajfauhs^  &c.  but  it  feems  tlut  they  were  never  necei&ry  wbei» 
it  would  be  abfurd  to  ufe  them,  as  in  indidlments/or  confpiraciesjflanduif  cheats,  ffiopes,  and  fuch  hkOf 
or  for  nmfmces  in  the  defendant* t  own  ground:  however,  certainly  the  omidiua  of  them  in  fuch  i»»- 
dicttnents  is  no  fault  fince  this  ftatule.  Yet  fince  this  (tatute,  exceptions  to  indidmntff  tr'fp<'yt 
and  fuch  like,  for  want  of  the  words  vi  &  armis,  where  they  have  n*it  been  implied  by  dh* 
word*,  as  rtfcujit  mannfortif  Sec.  have  fomeiimcs  prevailed,  but  liave  been  often  over-ruled ;  »o^  * 


' 


U  not  eafy  toihew  how  they  ever  could  prevail  fince  the  fa'ul  ftatute^  coniifiendf  wkh  the  manifeit 
^uVport  of  it.    %  Hawk.  PI.  C.  Abr.  221.  f.  57. 

13.  Though  an  indiAment  0/ battery  has  vi  &f  armts  in  the  be- 
ginning of  it,  yet  if  thofe  words  are  not  immediately  before  the  ajfault 
it  feems  that  it  is  ill;  per  Gur.  Sid.  140.  Pafch.  1$  Car.  2.  pi.  15. 
Anon. 

14.  An  it\&&mtxit  founded  only  upon  ajiatute^  ought  to  conclude  laKtod.  51. 
contra  fotmamjlatuti^  or  pthcrwife  it  is  ill  5  and  for  the  want  of  fuch  s^-'nc^^©"^ 
cbnclufion  an  indictment  was  quafbed.  Saund.  2499  250.  Pafch.  21  xuckerf 
Car.  2.  Faulkner*s  cafe. 

15.  A.  was  indifted  for  felling  ale  in  black  pots  not  marked^  and   1  Sl<L  409. 
does  not  conclude  contra  formam  Jiattitiy  and  held   to  be   good  ^^^^  ^itb^ 
enough  for  the  common  law  appoints  juil  meafures,  and  though  King  v. 
the  ftatute  adds  this  circumftance,  yet  the  crime  being  at  common  Buqiaine. 
law,  the  conclufion  is  as  it  ought  to  be.    Vent.  13.  Pafch.  2t  Car; 

2.  B.  R.  Burgen*s  cafe. 

16.  Where  v^Jiatute  prohibits  a  thing  without  a  penalty^  or  makes 
a  new  duty  to  an  officer^  the  indictment  need  not  conclude  contra 

formam Jlatutu     Comb.  205.  Pafch.  5  W*  &  M.  the  Kingj  &c.  v. 
Wiggot  and  Petty. 

17.  IndiSmcnt  for  preaching  to  20  perfons  not  being  Ucenfed<i  not 
concluding  contra  formam  fiatuti^  was  quaflied;  for  they  might  be 
the  defendant's  own  family,  to  which  the  ftatute  does  not  extend. 
I  Salk.  370.  Trin.  5  W.  &  M.  B»  R.  the  King  v.  Clerk, 

18.  Indi£lment  was  per  iurator.  prafentat.  exi/lit,  that  the  defen»  4^04.345. 
dant  ere^ed  a  cottage ;  &  ulterius  prafentant  quod  continuavit  contra  ^'L^^^  j^ 
formamfiatuti\  and  judgment  was  for  the  king,  but  reverfed  on  is  not  like 

writ  of  error ;  for  there  is  nothing  to  agree  with  prafentant^  and  it  ^^^  cafe  ia 
is  a  new  indi^ment  diftinft  from  the  firft,  the  matter  whereof  is  no  cake's  on- 
oSence  at  common  law,  and  the  contra  formam  neceflarily  refers  to  tries,  where 
the  ulterius  prafentant^  and  no  more.     I  Salk,  371.  Mich.  6  W»&  contra  hgean* 
M.  B.  R.  &e  King  v.  Trobridge.  '^^'J;;^ 

to  the  ^bole  indiAment,  in  which,  though  there  were  many  overt  a^t  laid,  yet  tbtrewas  hut  one  treafirip 
bat  liere  are  two  diilia^t  offences. 

19.  One  "WzsindiStcd for  entring  into  a  warren  and  hunting  and  f  -jqi  1 
ailing  rabbits  at  night  \  exception  was  taken,  that  byfiat*  3  Jac*  i* 

cap,  13.  the  offender  forfeits  treble  damages  and  cofts^  half  a  yearns  im^ 
prifonment^  6fc.  and  the  indi£hncnt  not  concluding  contra  formam fia^ 
iutij  the  puniihment  of  the  ftatute  cannot  be  inflicted,  and  if  de- 
fendant be  fiped  upon  this  indictment  he  may  be  notwithftanding 
punifhed  again  according  to  the  ftatute,  and  io  twice  punijhed for  the 
Jatne  offence  \  fed  non  allocatur ;  for  if  one  has  two  remedies  the  om 
byfiatute  and  the  other  at  common  law,  and  takes  one,  he  thereby 
determines  his  eledion.     12  Mod.  446.  Pafch.  13  W.  3.  Anon. 

%0.  Indi&ment  for  a  riot  concluded  contra  formam  Jlatuff ;  ex-  Formerly  it 
ception  was  taking  that  it  was  a  common  law  offence ^  indi£iuble  inde^  ^^as  the 
penJUnter  of  any  Jlatute,  and  therefore  tlie  conclufion  ill.     But  per  p",l^i^n\hat 
Hdt  Ch.  J.  though  it  be  not  made  an  offence  by  any  ftatute,  yet  no  imiiamnt 
there  are  divers  Jiatutes^  dire^ing  the  manner  of  punijhlng  it,  and  pour^udom 

Vol.  XIV.  H  h  that  ->'"''> 
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W^OTiArj.    that  is  reafon  enough  to  make  the  condufion  good.     12  Mod.  50J. 
T:1%.    I'afch.  13.VV.  3.  the  King  V.  ..... 

/«//,  could  2i«  J^i  upon  ^ejiatute  ofjiahhing^  the  crime  was  felony  beforei 

b«  maintain-  h\it  ckrgy  15  Quftcd  by  thejlatutt^  and  yet  indichncnt  for  that  fort  of 
*dial^t'lt  ^^^^y  concludes  contra  fofmam  ftatuti,  though  the  ftatute  does 
<*>tnmon  lawy  ^ot  Hiakc  thc  ofFcncc,  it  being  felony  before ;  on  the  other  hand  an 
if  it  were      indiftment  would  be  good  without  concluding  upon  the  ftatute  in 

«n  india-      J-  i"  cafe  of  the  King  v 

roent  on  22.  So  in  cafe  oibarretry  an  indiftment  may  be  concluded  contn 

tutc^-  ^e*  ^^^^^^  ftatuti,  or  diverJommftatuUrum^  or  take  no  notice  of  any  fa-- 
caufc  it  ap-  ^^'^  ^^  ^U  J  fof  vvherever  there  was  an  offence  at  common  law  and  a 
pears  ih;it  Jlatute  makes  a  further  provifion  of  penalty^  an  indi£bnent  for  that 
the  pi-ofc-     offence  may  conclude  contraformam  liatuti,  or  leave  it  out  at  elec- 

grounded        ^10"  >   P^^^  Holt  Ch.  J.  IbKl. 

on  a  foundaticn,  wiiich  will  not  fuppcrt  it ,  but  qiiacre,  if  thc  law  he  not  now  otherwife  taken,  for 
in  Page's  CAS  E  it  was  adjudged, that  on  afpccial  iwi^mfti  or.thtfta'uu  ofJlabbiugyXhc  clefendar.t  maf 
he  found  guitty  of  ^'Wt\il  m.mjJau^hter  at  common  law  ;  and  the  words  con'  ra  for  mam  ftatuti  rrjcclcd 
as  fenfelefs,  &c.  but  a  judgment  on  a  ftatute  (hall  never  be  given  on  an  indiAment  which  d.^h  net 
conclude  contra  formara  ftatuti,  and  therefore  if  :hc  fatft  indidled  be  an  oftence  prohibited  only  by 
ftatute,  and  the  indidlm^nt  conclude  not  contra  f.irmam  ftar;:ti,  no  judgment  can  be  given  upon  it ; 

is  fenfclcfs,^  an  iT.dli^- 

indeed,  ih  -t  jut^ifnt  i»  % 

•  ^tjt  in  the  c<.mmonLvafvJtt\  but  th:5  depends 

on  a  reafonable  conftru6^ion  <jf  the  /P^/u/r,  wliivh  bci'.g  exprefi  ibai  th/  pariy  m^iy  > ceover  hy  jmo  aTi, 

kutpviHgnomewce,  may  be  well  intended  to  Kive  the  paity  a  rcmcdv  by  a  writ  brought  in  theoM 

form.  1  Hawlc.  PI.  C.  Abr.  23a.  f.  73. *S.  P.  12  Mod.  99.  thc  King  v.  Bracy  &  al. 

23.  It  is  a  general  rule  that  unlefs  ihejiatute  be  recited^  neither 
the  words  contra  formamjlaiuti^  nor  any  periphraftSy  intendment  or 
conclufion,  will  make  good  an  ijididiment  which  does  not  bring  the  of 
fence  within  all  the  material  words  of  the  Jlatute ;  as  if  an  indiftmenr 

of  rape  omit  the  word  rapuit^  or  an  indidmcnt  of  peijitry  on  5  Eliz. 
9.  omit  the  words  voluntarie  iff  lorrupte  \  or  an.  iiidiclment  for 
Jlriking  in  a  church  on  5  &  6  Ed.  6.  4.  omit  the  words  to  the  intent 
to  Jlrike\  or  an  indiftment  iox  for ej] ailing  on  5  &  6  Ed.  6.  14*  do 
not  exprefsly  allege  that  the  goods  were  then  coming  to  the  market  i9 
be  fold  *^  or  an  in(ii£lmcnt  on  the  fame  ftatute  for  ingrcjfng^  do  not 
allege  that  the  defendant  i7:groJfcd^  &c.  hy  buying^  &c.  or  an  indicl- 
mcnt  for  treafon  in  compa/png  the  king's  dioth  on  25  Ed.  3,  have 
neither  the  words  compajs  nor  imagine^  &c.  2  Hawk.  PL  C.  Abr. 
229.  f.  68. 

24.  ^the  ftatute  whereon  an  indiftment  is  founded  be  particu- 
larly recited^  and  the  fuhjiance  of  the  fofl^  and  thc  time^  anc^  placcy 
and  thingSy  and  pcrjons  concerned  be  alL  !gra  with  fufficient  certainty^ 
and  a  circum/iance  only  omitted  \  the  j;eneral  conclufion  contra  for- 
mam  ftatuti  feems  to  help  fuch  omiffion.  2  Hav\'k.  PI.  C  Abr. 
231.  f.  72. 

2S-  *lf  there  be  more  than  em  Jlatute  concerning  the  fame  offence^ 

the  latter  of  which  bnly  continues  the  former^  without  making  any  ad* 

-  -   cKtion  to  It,  or  only  qualifies  the  method  of  proceeding  upon  ity  with- 

L  3.9^  J   out  altering  the  fubftance  of  its  purview,  it  is  fafe  to  conclude  an 

indictment  on  it  contra  formam  ftatuti;  but  where  thc fa?ne  offencr 

is  prohibited  by  fiver  al  independent  JlatuteSy  or  a  new  penalty  is  added 
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ijr  a  fulfequentJiatuU  to  an  offence  prohibited  }>y  a  former^  It  is  faid 
tx)  be  iafer  to  conclude  contra  forimLmJfatutorum  than  contra  for- 
mam  ftatuti  \  but  in  either  cafe  to  avoid  exceptions  of  this  kind,  it 
is  advifable  10  conclude  contra  formam  ftatut.  which  ihali  be  taken 
either  for  ftatuti  or  flatiitorum,  as  will  beft  maintain  the  indidhnent* 
2  Hawk.  PI.  C.  Abn  433.  f.  74. 

26.  It  was  moved  to  quaih  an  indiftment  /or  not  performing  an  •^'o  for  »»«- 
9rder§fjuftices  of  the  peace  concerning  a  bajiard  childy  becaufe  it  did  t^^^J^f^ 
not  conclude  contra  pacem ;  but  it  was  held,  that  it  ought  not  to  vvas"  moved 
be,  this  being  but^^r  a  non-feajance.     Vent.  io8,  HilU  22  &  23  to  quafh  it. 
Car.  B.  R,  Anon.  becaufe  it 

'    did  not 
conclude  antra  pjcem,    Sed  non  allocatur ;  becaufe  it  was  not  for  a  male-feafance,  but  a  non* 
feafance.     Vent.  iit.  Hill.  2^  &I3  Car.  2.  Anon. 

JAatmach  as  all  otfences  which  are  punishable  by  a  pubiick  profecutioii,  tend  to  the  di{lur« 
banco  of  ihe  quiet  and  peaceable  government  of  the  king  oyer  his  people^  it  feems  a  good  general 
mle  that  all  iodi«5lments  and  criminal  informations,  ought  to  concliide  contra  pacem  of  the  king 
i6r  kings,in  whofe  rei^n  or  reigns  the  otfence  was  committed ;  indeed  there  are  fome  precedeots 
Without  thisoonclufion,  but  I  find  no  refolution  Co  warrant  them,. except  only  where  the  indid^ment 
is  for  a  bare  non -feafance,  as  the  not  performing  the  order  ef  jiifticcs  of  peace.  But  it  feems  clear^ 
that  neither  informations  qui  tarn,  nor  informations  for  an  intrufion,  or  other  wrong  of  a  civil 
nature  done  to  the  king's  lands,  goods,  or  irevcniks,  need  this  concldfion.  2  Hawk.  PI*  C« 
Abr.  222.  f.  58. 

27.  A  man  was  indifted  becaufe  he/uch  a  day  ahd year  at  D. 
tffc.  JloU  a  horfe  of  jf,  iVi  and  becaufe  //  wanted  felonice  it  Was  ad- 
judged trefpafsj   and  not  felony  notwithftanding  this  word,  (Jhle.) 
Br.  Indi(3ment,pl.  36.  cites  id  E.  4.  10.. 

28.  Exi/iens  atatis  16  annorum  &c.  in  an  indi£lment  on  the 
ilatute  of  recufaney,  may  be  referred  to  the  time  of  abfence  froiri 
church  and  not  to  the  indiftment.     Mo.  6c6.  Talbot's  cafe: 

29.  Where  an  indi£lment  is  preferredyir  a  thing  which  is  unlawr  Palm.  3174^ 
Jul  in  itfelf  there  if  it  concludes  ad  comntmune  nocumentum  it  is  fuffi- 

cient;  but  li  z  thing  is  lawful  in  itfclf,  as  the  ere6lion  of  an  inn^ 
but  by  reafon  of  fome  circumftance  'becomes  unlawful^  in  fuch 
icafe,  the  particular  circumfiance  mufi  he  alleged-^  as  if  the  fame  be 
ere^ed  in  a  dangerous  place,  or  that  it  harbours  thieves^  &c.  the 
fame  muft  be  alleged.     Palm.  367.  Trin»  21  Jac.  B.  R.  Anon. 

30.  If  a  v)ord  be  left  out  in  an  indidment  which  is  but  only  in 
matter  of  form,  yet  the  indiciment  is  good  j  but  if  it  be  in  matter  of 
Jubjiance  it  is  not  good;     Trin.  24  Car.  B;  R.  For  it  is  the  fub- 
ftance  of  pleadings  that  is  moil  regarded,  though  formality  be  not 
to  be  neglected.  2  L.  P.  R*  42. 

3I;  The  caption  was y«rjf^ri  pro  domino  rege  prt)  torpor e  comita^ 
ius  ad  inquirendum  ad  largum ;  exception  was  taken  to  it,  for  the 
imcertainty  of  the  inquiry,  viz.  inafmuch  as  it  is  (ad  largum  ;)  yet 
the  court  held  it  well  enough.  Sid.  140.  Pafch.  15  Car.  2..  pL  15*. 
Anon. 

32.  If  an  indi6iment  he  jurat.  &  onerati  dicunt^  without  faying  And  TwiL 
fuper  facranuntum  dicunt'^  it  1%  111  ^  per  Cur.     Sid.  140.  Pafch*  15  den  J.  faid 

Car.  2.  pi.  IS-  Anon.  .-  J*''^^  »J  ^ad 

'^        "^  been  fo  ad* 

judged  where  tbe  indi^ment  was  (facrum)  vntkout  any  dajh  upon  it.    JLbida 

33.  Indii^ment  was  quaflied  becaufe  it  was  B^  Ki  with  a  dalh    '         ^ 
•ver  the  R's  for  regni  regis.     Sid.  140.  pi.  15. 
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24.  So  bec&ufe  it  was  pace  dominie  pace  ngia^  where  it  {bouid 
be  in  face  regis  only.     Sid  140.  pi.  15.  Anon. 
S.C  Sid.         35-  Indiftment  taken  at  the  general Jeffions  of  the  peace  in'Londcni 
047.  Pai'ch.  and  quafhed  becaufe  it  is  riot  fe/Iionem  pacis  aonuni  regis*     I  Lev. 

fa^fhVas    '75*  ^^^^  ^7  ^^^'  ^'  *^  ^^^S  V.  Dudeny. 

qualhcd,  though  there  are  precedents  both  xvays ;  bur  the  court  faid  that  where  the  indidmeotit 
for  afmallejfaice  zs  here,  they  will  quafh  it  for  this  omiflion  and  that  fo  they  did  ia  another  cafe 
the  fame  term,  between  the  Kino  and  Swetland  on  an  indictment  for  aftng  a  trade  not 
hjkvins;  been  an  apprentice.— —S.  P.  Sid.  175.  Hill.  15  &  16  Car.  2.  B.  R.  Dubitatur.^^^*So 
ivhere  the  words  ^verc  juflitiarii  ad  pAccm  coifward,  ^^'''  ^^^  "^  ^^  pacero  ihmim  teeit ;  and  had 
it  faid  adpacem  publicam  it  would  not  have  beert  fiimcient.  Vent.  I9.  Trin.  ai  Car.  i.  B.  R. 
Anon.— S  C.  Sid.  411.  and  Twtfden  J.  faid  he  knew  one  qualhed  for  want  of  fmumcj  domim 
rtgis  nunc  confirvand.  becaufe  it  might  be  a  former  king. 

r  '^Q'}  1  3^*  Indi£hnent  was  quafhed^  becaufe  it  w^  .dd  feffumem  (in) 
Sut  where  ^^''^  ^'^^*  ^^'^  ^'^^  (^^^^  ^°^'  Vent.  39.  Trin.  21  Car.  ^.  Adcmi. 

the  indidlment  was  ad ^tnvahmJJIimcm  pt*€xi  C9m.  civitat,  pr^ed,  tfnt  apud  Guild-hall^  &c.  im  Guifd-baV, 
and  fo  is  not^ro  nm,  dvitat*  prjcdLl.  per  curiam,  it  is  fupplied  by  the  firli  wordsi  Jijf.pads  tern, 
eivitat,  praxlia,  Sid.  247.  Patch.  17  Car.  1.  B.  R.  the  King  v.  Warren. 

•  Vent.  5t.  37.  Indi£hnent  upon  5  Eliz.  cap*  for exercifing  a  trade  in  C.  not 
S.  p.  Anon,  having  been  an  apprentice  to  it  for  7  years ;  exception  was  taken, 
S.  c!'*  ^  *  ^'^^t  there  wanted  thefe  words,  viz.  •  ad  tunc  ^  ibidem  merati  l^ 
So  where  juroti ;  for  which  all  the  3  judges.  Keeling  being  abfent,  conceiv* 
the  india-    ed  it  ought  to  be  quaflied.    i  Mod.'a6.  Mich.  21  Car.  2.  B.  R.  die 

inentw.is       v  t*       --u 

««^r/«,      King  V.  Turnith. 

p*ii  per  faeramentum  duodeiim  ptoborum  tsf  legoTtum  homnum^  jec,  becaufe  it  was  not  i^rat*  &  oarrM^ 
and  the  clerk  of  the  crown  office  informed  the  court,  that  that  was  always  the  cnurfc ;  alfo  it 
muft  be,  ad  tUtK  et  ibtdtm  jwat.  where  the  caption  is  recited  to  be  taken.  Vent  60.  Hill,  ii  k 
22  Car.  2.  B.  R.  Anon.— ^a/  in  an  indidlment  for  a  rktt  no  heed  was  tak«n  to  fuch  exceptioi*, 
and  Holt  (aid,  that  it  was  not  ufual  to  quafh  indictments  for  a  nufance,  riot  or  any  other  publick 
ofl'ence,  on  motion  ;  but  in  cafe  of  petit  riots,  upon  a  conteft  of  right  of  common,  it  had  bcea 
oftea  done.    12  Mod.  50a.  Pafch.  13  W.  3.  the  Kiog  v 

S.  P.  Sid.  38.  Indiihnent   was   quafhed   for   this    fault,   viz.   pntfentani. 

175- Hill,  gxtjlit  for  prafentatunu  l  Salk.  37c.  Mich.  3  W.  &  M.  B.R. 
Car^2B.R.  the  King  V.  Franklin. 

the  King  v.  Tnie.*-»5o  of  {dn'>)  for  (d'm)  Ibid.— -But  txtitit  for  tMftii  has  been  held  good. 
Sid.  Z40.  Pafch.  15  C«r.  2.  Anon. 

39.  It  was  moved  to  quafh  an  indiftmcnt  taken  before  jufticcs 
of  peace,  for  that  it  was  only  jujiiciar.  ad  pacem  without  cor^fervanL 
ajftgnat,  but  refufed  ;  for  the  court  faid,  though  it  were  an  old  ex- 
ception, yet  they  did  not  like  it.  12  Mod.  235.  Mich.  10  W.  3. 
Anon. 

40.  R.  was  indiftedfor  opening  a  letter  lent  by  the  poft,  and 
the  caption  was,  that  per  juratores  jurat*  pro  domino  rege  extit  in- 
diifam\  and  quaflied  for  that.  12  Mod.  514..  Pafch.  13  W.  3.  the 
King  V.  Ruffell. 

41.  Indiclment  was  ordered  to  be  quaflied  nifi  caufa;  for  that 
it  was  pnefcntatum  exiftit  qua  hilla  eft  ^eroy  inftead  of  quod  hilla 
eft  vera ;  and  no  caufc  being  fliewn  that  indidment  was  quafhed 
for  that  fault.    8  Mod.  296.  Trin.  10  Geo.  the  King  v.  Reeves. 

42.  The  words  in  contemptum  regis  sure  fometioies  ufed  in  indifi" 
ments  of  inferior  crimes^  and  in  infonnations  of  intrujimi^  and  in  anions 
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vp^tt  /atutesy  and  fometimes  omitted ;  but  I  find  no  authority  re* 
lating  hereto,  except  in  the  year  book  of  4  H.  6.  wherein  it  (eems 
to  be  admitted  that  it  is  neccflary  in  an  a£tion  on  a  ftatute*  % 
Hawk.  PI.  C.  Abr.  223.  £  60. 

{O.z)  Miftaken  Words,  Names,  Times,  or  Place  1 
in  what  Cafes  it  fhall  abate  the  Indidlment. 

I .  T^  Xccption  was  taken  to  tbc  caption  of  an  indifhnent,  that 
*^  it  was  prefented  per  jurator.  ele£f.  iriat,  jurat.  ^  onerat*  ad 
inquirend,  pro  dm^na  regina  (and)  corpore  com,  inftead  of  pro  cor- 
pore  com.  w)iicb  w^  agreed  per  Cur.  to  be  the  right  way,  but  they 
neld  it  well  notwimilanding  \  for  it  is  good  fenfe  that  they  were  charg- 
ed to  inquire  for  the  queen,  and  in  behalf  of  the  coupty^  6  Mod* 
180.  Trin.  3  Anns,  B.  R.  the  Queen  v.  Cotefworth. 

2.  IhdiiStment  for  that  the  defendai)t  with  others  at  the  parifh  of 
S.  riotouffy  ajfcmbled  et  quaddam  cubiculum  S,  S,  in  the  r/fanjion  boufe 
of  David  James  fregit^  &  intravit,  and  30  yards  of  fluff  took  and 
carried  away.  Upon  the  evidence  it  appeared  to  be  the  dwelling 
houfe  of  David  Jam/on  and  not  of  James ;  Parker  Ch.  J.  h^ld  that 
this  did  not  maintain  the  indidlment ;  for  part  is  local,  and  part 
not;  the  cubiculum  is  local,  but  the  taking  and  carrying  away  is 
not  local,  whereas  here  all  is  put  together  as  one  entire  fad,  under 
one  defcription,  and  you  cannot  divide  themt  I  Salk.  385.  Mid). 
J I  Annae,  the  Queen  v.  Crapage.        ' 

(0.  3)  Find.     What  the  Jury  muft  find,  or  what  [  394  ] 

fhall  be  a  good  finding. 


not  put  in  ure^  but  only  where  the  judgment  is  taken  before  the  co^  per  Gren^ 
roner  upon  view  of  the  body^  and  not  the  indidfanents  taken  before  ;-»—$.  P. 
the  juffices  of  peace.     Br.  Corone,  pi.  39.  cites  21  E.  3.  17.        IhccorOTcr 

contra  of  other  indidlment  which  is  not  befoie  the  coroner.  Br.  Corone,  pi.  32.  cites  11  H.  4* 
93.  and  Trin.  lo  R7  i..»IhiU.  pi.  52.  cites  14  H.  7.  2.  S.  P.  as  to  the  coroneri  contr.^  before  (h« 
y^»i  »^  or  ju ft  ice  of  peace.  So  itjumi^  where  he  is  acquitted  at  thejuit  bftht  ting, 

(P)   Judgment^     No  Damages  to  the  Party  grieved,    foi.  8?. 

[  I.  T  F  a  man  be  indiftedyir  a  tort  done  to  J.  S.  and  upon  this 
^  judgment  is  given  againft  him  to  he  fined  and  impri/onedy 
yet  no  damages  may  be  given  to  J.  S.  Hill.  14  Car.  B.  R.  and 
P.  15  Car.  B.  H-  between  Powell  and  Shield  a  prohibition  granted 
to  the  marches  of  Wales  to  give  damaees  to  the  party  grieved  upon 
^  Cfipinai  bill.  ] 

.    H  b  3  (Q,)NuCuic« 
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(QJ  Nufance  [and  other  ^bings^ 

[  I.    A    Man  may  be  prcfentcd,  becaufe  certain  monies,  cernit  H 
^^   his  hands  which  were  found  by  J.  S.  (for  this  concerns 
the  intereft  of  the  king  and  fo  not  private)  27  AfT.  i6,  ] 

[  2.  A   man  may  be  inquired  of  fuch  things  as  are  withdrawn 
from  houfes  svhich  are  of  the  foundation  of  the  king,    27  A.ff.  20,  ] 

[  3.  y/j  a  man  may  be  prefented  for  luithdrawing  of  certain 
rent  of  a  prior  and  cove7ity  which  is  of  the  foundation  ©rthe  king. 
27  Aff.  20.  ] 

[  4.  But  a  dijfeifin  to  their  frani^tenement  cannot  be  prefented 
27  Aff.  20.  ]  ■• 

[5.  If  a  man  has  a  way  over  the  land  of  jf,  5.  and  J.  S,  flops 
itj  he  cannot  be  indifted  for  it ;  for  this  concerns  private  interejU 
and  a  man  cannot  do  a  thing  vi  iff  armisy  £ff  contra  pacem  in  his  oiva 
landy  and  therefore  caimotbe  indicled  of  it  as  for  a  trefpafs.  Mich, 
IS  Ja.  B.  R.  ] 

[  6.  So  if  a  man  has  a  gutter  through  the  land  ofy.  5.  and  J,S. 
Jlops  ity  he  cannot  be  indifted  for  it  for  the  caufe  aforctiid  j  but  he 
who  ought  to  have  the  gutter  is  put  to  his  a^ion  upon  the  cafe, 
M.  5  Ja.  B.  R.  adjudged.  Smith's  cafe.  ] 

[  7.  A  prefentmcnt  y^ryi/r-f/^tfr^^  of  a  common  is  not  good;  bc- 
caufe  it  concerns  private  intereft,  .Mich  12  J.  B.  adjudged  bctwcca 
Here  and  Storer.  ] 

[  8.  A  prefentmentyflr  inclofing  of  a  croft^  in  which  the  people  ef 
a  vill  have  common^  in  a  nufance  of  all  the  people  of  the  tunc  vill^ 
is  not  good ;  becaufe  it  is  private,  of  which  affife  lies.  27  Aff.  6. 
adjudged.] 

[  g.  A  prefentmenty^r  laying  dung  and  other  ordure  agairjl  the 
wall  of  another  man,  is  not  good;  becaufe  it  concerns  private  in- 
tereft. 12  H.  4.  8.  ] 

[10.  If  a  man  be  ]nd\6!tcd  for  di/Iurhing  of  a  watercourfe  run- 

ning  to  the  mill  off .  S,  ad  grave  damnum  ofthefaid  f,  5.  ^  tenentium 

fucrum^  it  is  not  ^ood,  without  faving,  omnium  Ugeorum  domini  re* 

gis.    Tr.  IS  Ja.  B.  R.  frMam  tiughes*s  cafe.    "^Such  Indiament 

quafhed.  ] 

[  II.  If  a  prefentment  bey^r  making  a  mtfance^  ad  grave  dam- 
num* omnium  ligeorum  domini  regis  prope  inhabit antiujn^  it  is  not 
good ;  for  it  ought  to  be  a  nufance  to  all  the  lieges  of  the  king. 
Mich.  15  Ja.  B.  R.  Jarvis's  cafe.  Adjudged.    And  the  inilict- 
Siries  be-    ^^^^  ^^^  nufance  to  a  way  quaflied  accordingly.  ] 

caufe  the  nufance  or  inju!7  done  is  not  done  nd  commune  nocumentum,  but  ad  privatum;  ?fi<i 
therefore  an  adliun  upon  the  cafe  doth  only  li  i  for  the  party  that  is  damnified  by  this  nufance  of 
injury.  Hill.  21  Car.  B.  R.  11  Mali,  165 1.  For  iiitliamcnts  are  to  punifh  pubhck  oflfeacei only, 
and  thofe  done  againft  the  puhlick.  peace ;  and  not  to  puuiQi  private  trcfpalles>  for  wlxich  me 
law  gives  particular  actions.  2L.  P.  R.  44.  .  '<  •  ^ 
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[12.  Soifz  prefentment  be  for  inclofing  of  a  crofts  in  which  the 
people  of  a  vill  have  com*hon  in  a  nufance  of  ail  the  people  oftbefoff^ 
HjHI  it  is  not  good  j  for  the  people  of  the  vill  may  have  an  ^• 
27  Afl;6.  adjudged.  Hill.  14  H.  4.  B^R.  Rot.  86.  Adjudged.] 


[13,  So  if  an  indi^hneht  he  for  incroachment  of  fo  many  rodd  of 
land  appertaining  to  the  borough   of  Lauvllon^  ad  nocumentum   of  ^  „  .    , 
the  borough  *  ana  of  divirs  others^  it  is  not  good ;  bccauie  it  is 
only  for  private  intereft.     Mich.  15  Ja.  B.  R.  per  Curiani.  Lang- 
doii*s  cai'c.  J 

[14.  Eut  if  a  man  be  indided  for  breaking  and  digging  of  the 
wall  of  the  church  of  Launflon-i  ad  nocumentum  burgi  legiorurn  do^ 
mini  regis^  it  is  good ;  for  this  is  not  of  private  intereft ;  and 
though  the  church  be  fpiritual,  yet  the  offence  is  temporal.  Mich. 
15  Ja.  B.  R.  Kingdom^  s  cafe;  this  was  moved,  but  not  refolved.  ] 

[15.  Ifz  man  be  convicted  of  a  nufance  done  to  the  king*  s  *  high*- 
wayy  he  /hall  be  commanded  by  the  judgment  to  remove  the  nufance  at  jjj^^^f 
his  own  cofts.     Tr.  32  E.  3.  B.  R.  Rot.  15  &  23.  ]  .  *"  i'^ '_, 

16.  ^n  indidment  for  a  nufance  doth  lie  againjl  the  owner  or  •  Sec  chi- 
proprietor  of  a  jhip  that  \s  funk  in  a  haven  or  port.    21  Car.  B.  R.  "^''^• 
For  thereby  the  trade  of  that  place,  where  the  haven  or  that  port 
is,  and  alfo  navigation,  is  hindered,  which  is  prejudicial  to  the  com- 
monwealth \  for  it  is  chiefly  maintained  by  navigation*    2  L«  P. 
R.  43- 

(R)  Pleadings  to  the  Indidtment. 

X.  ?  T  was  prefented,  that  A.  B.  jujlice  of  oyer  and  terminery  eau^ 
fed  a  certain  indl^ment  to  be  entered  upon  the  roll  of  felony^ 
which  was  prefented  as  trefpafs  only ;  and  he,  being  arraigned  of  it, 
demurred  upon  the  indi^i7nenty  and  by  the  juftices  the  indidment  is 
void ;  for  this  goes  in  defcafance  of  the  ift.  record,  Qviod  nota, 
Br.  Indi6lment,  pi.  14.  cites  27  AiT.  18. 

2.  Indictment  o^  felony  done  in  D.  where  there  luas  nofttch  vill 
in  the  fains  county  \  therefore  the  juftices  WQuld  not  arftiign  him, 
but  let  him  to  mainprife,  and  awarded  capias  againfl  the  lord  of  the 
lect  and  his  fteward^^r  taking  of  fuch  indicfment.  Br.  Corone,  pK 
193.  cites  41  Aff.  30. 

3.  A  felon  arraigned  upon  indi^ment  Jha II  not  be  fujfered  to  re^ 
hnquijh  a  general  pardon  by  parliament^  and  to  plead  to  the  felony^ 
Br.  Inditament,  pi.  2.  cites  11  H.  4.  41. 

4.  One  was  indifted  of  trpfpafs  by  the  name  of  J*  N,  of  D.    The  One  was 
defendant  y^/^,  that  in  the  county  are  D.  magnate  Z).  parva^  ahfque  "y''^«J 
hoc  that  there  is  any  Z).  in  the  fame  county  without  adds*ion ;  Prift.  ^^^,ong  uoW?. 
and  by  the  opinion  of  the  court  it  fliall  be  reverfed.     It  feems  that  ficn,  unti  at- 
the  party  was  outlawed  upon  the  indidment ;  for  fuch  exception  of  '^'^^  ^y. 
the  vill  is  not  good,  if  *  a  man  appears,  and  pleads  and  be  condemned ;  highTrea!^ 
he  cannot  affign  it  for  error  after  as  it  feems;  for  of  matter  in  fa£t,  fon;  the 
if  he  appears  he  muft  plead  it;  contra  where  he  is  outlawed  or  lofes  J«^«"^ant 
by  default.  Note  a  diverfity  as  it  feems ;  but  in  this  point  35  H,  6.  ana  aiTign- 
&  5  £.  4.  vary,  Br.  Error,  pi.  69.  cites  7  H:  6.  39.  cd  error, 

viz.  ct 
freedji'zui  B.  T.  {{icit,  that  he  is  tbc  Jurttepcrfon  mtntiwd  in  the  record  of  the  indi^ment ;  aiul  the  qucftioil 
was,  whether  the  prctdi^i*  did  not  admit  the  addiiioii  as  in  the  indi^lmcnt  ?  It  was  argued,  that 
it  admitted  no  more  than  identity  of  the  perfon,  and  not  the  truth  of  the  addition  ;  the  falfity 
of  which,  as  well  as  the  omiffion,  is  error.  But  Holt  Ch.  J.  faid,  the  time  anfwcr  is,  that  there 
^uld  be  no  eftoppel;  (or  tb^  outlawry  was  returned^  UiJi.  x  W.&  M*  at  which  time  he  ilmid 

*[396]    ■        '  H  h  4  inuiaca 
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• 

^n6i€tedhf  t  wrcog  addition,  but  not  rmdering  himfelf  till  long  after,  ha  had  no  oppartmatf 
to  plead  it,  but  could  only  ufe  the  k big's  pardon,  or  fay  he  was  not  the  fame  perfon  mentioiMd 
in  the  indidment,  efpecially  it  being  coofefled  by  th^  king's  s^tomey  generaL^iaMod.  199.  Tri^ 
iO  W«  3.  the  King  v.  Robert  Fielding* 

5.  After  an  indl£hnent  by  a  erand  jury  a  plea  is  not  to  be  r«- 
iiived  in  the  office,  unlefs  the  defendant  gives  fecurity  to  try  it  at 
his  own  charges  y  but  if  the  defendant  comes  into  court,  and  pleads, 
bis  plea  ihall  be  received;  but  he  (hall  be  committed  if  he  does  not 
give  fecurity  to  try  it.  If  he  gives  fecurity  to  try  it,  it  muft  be  at 
his  own  charge ,  if  he  goes  to  gaol,  it  muft  be  at  the  profuutor^-f 
diarge.  Per  Cur.  6  Mod.  114.  Hill.  2  Annae,  B.  R.  the  Queen  v. 
Tracy.  *  • 

6.  If  an  offence  fufEcient  to  maintain  the  indidment  be  well  laid, 
it  is  enough)  though  other  fa£b  are  ill  laid.  Salk.  385.  HilL 
10  Ann*  B.  R.  the  Queen  v.  Ingram. 

7.  l^he  defendant  may  plead  any  plea  in  abatement  of  an  indid- 
ment  of  felony,  and  alfo  f^Uad  over  in  bar,  and  take  the  general  iffiu 
alfo  in  toe  fame  manher^s  an  appellee  may  do.  a  Hawk«  PI.  C« 
259.  cap.  25.  C  152. 

(S)  fluajhed.     In  what  Cafes,  andy^r  nsihat  Faults. 


J,  T  F  one  be  indifted  for  doing  of  any  things  which  he  is  not  ty 
*  the  law  to  be  indited  for,  as  for  the  incloftng  of  a  common,  or 
fome  other  trefpafs  for  which  an  a<5lion  at  the  common  law  is  to  be 
^rought,  or  for  calling  a  man  a  rogue  or  thief,  &c.  fuch  an  indict- 
ment is  not  good,  but  may  be  qusShed.  Pakrh.  24  Car.  B.  R.  for 
indiftments  are  to  be  preferred  y&r  criminal,  and  not  for  civil  mat^ 
ters\  and  then  likewife  the  delinquent  is  liable  to  be  twice  puniihed 
for  one  offence,  which  is  againft  magna  charta.    2  L.  P.  R.  42. 

2.  Whire  the  party  indidted  is  outlawed  upon  the  indi^nunt,  the 
court  will  not  quafh  the  indictment,  although  it  be  erroneous,  but 
will  force  the  party  outlawed  to  bring  his  writ  of  error  to  reverfetfae 
outlawry ;  for  before  the  outlawry  reverfed,  the  party  qutlawed  can 
have  no  benefit  of  the  law.  Mich,  24  Car.  B.  R.  2  L.  P.  R.  45. 

3«  If  an  indiSment  be  of  two  things,  one  where&fis  not  indi^able^ 
lb  tnat  as  to  that  part  the  indiSment  is  ill  -,  vet  if^it  be  good  as  to 
the  other  part,  it  fhall  not  be  quafbed.  Per  Dodderidge  J.  to 
which  Whitlock  agreed.  Lat.  173.  Intratur.  Trin.  2  Car.  Wil*» 
low*s  cafe, 

4.  It  was  moved  to  quaih  an  indidbnent,  becaufe  the  caption  is 
dated  25  Jan.  18  Car.  2.  and  the  certiorari  was  of  Mich,  termlofi, 
and  the  indi^hmnt  is fubfequent  to  the  certiorari',  and  the  court  (aid, 
that  the  indidlmcnt  was  not  removed,  but  remained  in  pab.  Note, 
if  fo,  the  party  is  fafc,  becaufe  the  clerk  entered  (mittitur  in  banco) 
and  fo  they  cannot  proceed  in  pais.  And  no  perfon  prayed  nev 
certiorari.  Sid.  3*1 7.  Hill.  18  &  19  Car.  ?.  the  King  v.  Buct 
r  397  1  ^/  Indidment  quafhed  beca^fe  it  was  ad  generalem  feffimem 
If  it  were     ftftftf  tent  infra  burgum  dc  Lreiccflcr,  not  being  liaid  ^r«  burg^i 
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•an^  two  other  fndlSinents  quafhed  the  fame  term  for  the  &me  ftult  "«»«'««* 
I  Lev.  304.  Trin.  aa  Car.  z.  the  King  v,  Page.  HKi 

good,  though  it  were  not /ro  bmgo.  Vent.  39*  Trin.  2;  par.  >•  Atta«« 

6.  The  defendant  was  indited  fir  not  attending  at  the  ward'' 
;R9//->inqueft,  being  chofen  of  the  ]ixTyfir  fuch  a  year.  Exceptioa 
was  taken  to  the  indi£hnent;  i.  becaufe  it  is  a  thing  not  known 
at  the  common  law,  that  a  man  ihould  be  of  a  jury  for  a  whole 
year.  a..  The  indi6tment  was,  that  the  defendant  was  an  inhabit 
tant  of  fuch  a  place,  and  eleifed  a  juryman^  but  doth  notfay^  that  b§ 
iught  to  hold  the  office  to  which  he  was  eleffed^  It  was  quaOiedt 
3  Mod.  167,168.  Hill.  Sjac.  2.  B.  R.  the  King  v,  SeHars. 

7.  The  defendant  was  convicted  ofmanjfaughter  at  the  Old  Baileys 
and  the  record  being  removiid  into  this  court  by  certiorari,  he  pleaa-v 
ed  his  pardon,  and  had  judgment  quod  eat  inde  fine  die^  but  th^ 
dean  and  chapter  of  Weftminfter  having  feifed  his  goods  as  forfeits 
ed  by  that  conviction,  (though  he  wa^ut  of  the  court  by  that 
judgment)  be  moved  to  quafli  the  ^di(^ent,  becaufe  it  was  per 
facramentum  duodecim  proborum  tf  legalium  hominumjuraf  fef  oneraf 
prafental^  exijtit  modo  ^ finna  fequen'  Midd.  S.  juratores  pro  domina 
regi  prafentant^  &c.  That  there  was  no  precedent  to  warrant  fuch 
m  indidiment ;  for  this  may  be  the  prefentment  of  another  jury^ 
it  being  very  incoherent  to  fay,  that  it  was  prefented  by  the  oaths 
of  12  men  that  the  jury  do  prefent.  It  ought  to  be  praefentac* 
exiilit  quod,  &c.  and  fo  is  the  form  of  this  court,  as  the  clerk  of 
the  crown  informed  them  \  wherefore  the  indidbnent  was  quafbed* 
3  Mod.  3toi,  202.  Pafch.  4  Jac.  2*  B.  R.  the  King  v.  Griffith. 

8.  It  was  moved  to  quafh  two  indictments,  which  were  quod 
cum  an  order  was  made^  that  the  parijhioners  JhouU  receive  a  hafiard 
(hildj  they  in  conten^pt  did  refufe  to  receive  it ;  and  becaufe  it  was 
not  pofitively  faid,  that  it  was  ordered  that  they  (hould  receive  it^ 
|>ut  only  by  recital  with  a  quod  cum,  they  were  quaihed.  i  Salk^ 
371.  Trin.  5  W.&  M,  B.  R.  the  King  v.  Whitehead. 

9.  It  was  moved  to  quafh  an  mii\&mQi\t^  fir  felling  low  wines  io  Comb.  3*6, 
^celjar,  without  giving  notice  to  the  e;^ifeman,  againjl  the Jlat.  ^*?*V.^^ 
3  £3^4  W*  £sf  M.  becaufe  it  is  returned  in  Englijhy  and  ought  to  be  exception 
in  Latin.     Per  the  Ch.  J.  I  cannot  tell  that ;  no  writ  of  error  lies  notaUow- 
pn  itj  the  remedy  is  by  appeal.  5  Mod.  12.  Mich.  6  W.  &M.  the  ^J^^^'j^"* 
King  v.  Lammas,  ^  XJh^j. 

10.  A  miller  was  indifted  for  taking  of  excejjive  toU\  it  was 
QiQved  to  quafh  it,  becaufe  it  was  pot  faid  jurat*  npr  onerat\ 
nor  the  jurors  named '^  per  Cur.  it  is  againd  the  courfe  of  the  court 
to  quafh  an  mdidtment  for  extortion  or  oppreflion ;  we  cannot  dq 
it,  demur  to  it,  5  Mod.  1 3.  Mich.  ^  W.  &  M.  B.  R.  the  King 
y.  Wadfworth.        ^ 

11.  A  motion  was  made  to  quafl)  an  indictment,  whiph  fet  forth, 
that  the  defendant,  being  qualified  to  be  a  con/iablej  was  debito  modo, 
flefius  to  ferve  that  office  at  I.  and  that  he  had  notice  of  it,  but 
did  not  take  the  bath  to  execute  that  office.  The  objedlion  was, 
that  the  indi&mcvit  Jhould Jit  firth^  that  he  was  chofe  by  one  who  had 
^ifficient  av^boriiy^  2i\,A  that  he  was  fummoned  beforg  ajufliceof 

peace 
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peace  to  take  the  oath,  and  therefore,  it  not  a]ypearing  how  he  was 
chofen,  and  that  he  had  notice,  the  indid^ment  ought  to  be  qiu^ed. 
5  Mod,  96.  Trin.  7  W.  3.  The  King  v.  Harpur. 
*^  'p^f'h  ^^'  ^^  '^  "^^  ^^^  courfe  to  qualh  indiSimenU  of  perjury^*  nvfancij 
^AnnV  ^^  ^^  y\\ity  but  to  put  the  party  to  plead  to  them ;  per  tot.  Cur.  Vent. 
B.  R.  in  370.  Anon. — So  oijorgery  or  crimes  concerning  the  highways,  of 
Oue  ""^^^^  i^ii(ing  away  amiher* iJefvanU  I  Salk.  372.  Hill.  8  W.  3.  'B.R. 
^^^^  ^'      King  V.  Belton,  Inhabitants. — Or  confpiracy  to  fwear  a  baiiard,  or 

[^208  1  ^^^^^f^y-i  ^^  keeping  a  bawdy  houfe.  6  Mod.  137.  Pafch.  3  Artnae, 
^^     ^  B.  R.  Queen  v.  Belh—^tf  of fijhtng  in  ponds.  6  Mod.   183.  Trin. 
3  Annse,  B.  R.  Queen  v.  Steer. 

12.  An  indidment  againjl  overfeers  of  the  highways  for  Mt  r/- 
pairing^  or  cauftng  to  he  repaired  the  highways  was  quaihed ;  becaufe 
fuch  indi<3:ment  muji  always  be  againjl  the  farijh^  the  overfeers  not 
being  bound  to  repair  the  ways,  but  only  to  gire  notice  to  the 
parifh  to  come  and  repair  theai«  1 2  Mod.  1 98.  Trin.  J  0  W.  3. 
The  King  v.  Dixon  &'Iipllis. 

13.  IndiftmentyJr  caiftng  an  apprentice  to  ahfent  himfelffrom  his 
majier^  and  detaining  him  in  thai  abfence.  It  was  moved  to  quafii 
it,  becaufe  not  a  thing  of  a  publick  nature^  being  no  other  than  an 
adbion  of  the  cafe ;  but  the  court  faid,  it  was  a  great  oiFence,  and 
refiifed  to  qua(h  it,  but  left  the  party  to  demur  if  he  woukL  la 
Mod.  195.  Trin.  10  W.  3.  the  King  v.  Kitchner, 

14.  The  caption  of  an  indiflment  was  prafentat.  exiflit  fvodfi';^ 
paralia  indifi amenta  huic  fchedula  annexa  funt  billse  ver^.  Excep- 
tion was  taken,  that  if  there  be  20  indidments,  one  half  true,  tbe 
other  falfe,'  it  is  within  this  finding  ^  fed  Cur  contra ;  feparalia  in* 
di^hmenta,  imports  all  tHe  feveral  indidments.  But  then  it  was 
objected,  that  thcv  are  not  indiiimenis  ^  till  founds  and  *tiU  then  they 
are  only  bills ;  ana  for  this  caufe  they  were  quaihed.  i  Salk.  376. 
Trin.  12  W.  3.  B.  R.  the  King  v.  Brown. 

15.  Indi£l;ments  for  confpiracies  are  never  quafhed.  8  Mod.  321. 
Mich.  II  Geo.  in  cafe  of  the  King  v.  Edwards  &  al. 

16.  The  quaihing  indidlments  is  a  difcretionary  power  of  tie 
coujt'y  and  if  the  matter  is  doubtfuly  the  defendant  muft  plead  or 
demur;  per  Cur.  8  Mod.  321.  Mich.  11  Geo.  the  King  v.  £d* 
vrards  &  al. 

(S.  2)  Quaflied  on  Motion,  what  Indidments. 

I.  /^RDER  by  jujlices  of  peace  made  upon  conviiJ  ion  of  force 
^^   upon  the  view  may  be  quafhed  upon  motion.  Sid.  156. 

Mich.  15  Car.  2.  B.  R.  the  King  v.  Challoncr. 

2.  The  court  would  not  qua(h  an  indiclment  of  manjlaughter  en 

motion;  for  they  faid,  it  was  not  their  courfe  lo  do  fo  in  diiscafe, 

but  ruled  the  party  to  plead  to  it.     i  Vent.  lio.  Hill.  22&*23 

Car.  2.  B.  R.  Sir  Tho.  Pettus's  cafe. 
It  i$  never        3*  I^  was  faid  by  Sir  Samuel  Alhtree,  that  indidments  for  perjurfy 
t'.onc  bcfiiie  forgetj^  and  maintenance^  were  never  quafhed  on  motion,  but  the 
the  guilt  cr  party  is  always  put  to  plead  to  themj  but  as  to  +  riots^  or  odicr 

wnoccnce      •  '  ^  offma 


9iffenciS  of  a  public k  naturty  the  court  indeed  is  very  tender  of  qualhr  of  the 
ing  them,  yet  they  do  it  daily,  if  they  find  it^er  a  frivolous  matter^  party  is 
X2  Mod.  231.  Mich.  10  W.  3.  Anon.  Srcfor^ 

cnotioa  to  qualh  them  ought  to  be  after  verdiSf\f  thry  will,  and  not  before^    Sid.  54.  Mich.  13 
Car.  2«  Anon.— +  11  Mod.  99.  Trin.  8  W,  3.  The  King  v.  Bracy  &.»]. 

4..  An  indi£hiient  for  common  nufance  is  never  quafhcd  upon  mo-  But  indift- 
tion.    12  Mod.  234.  Mich.  10  W,  3.  Anon.  S^,''^ 

mcumentitm  of  the  inh.MtLwts  of  a  certain  vill,  vnv^  qualhed  for  the  fpecial  Conclurion.   12  Mod.  504. 
I*afch.  \T^  W.  3.  Anon  — ^It  was  not  ufual  10  qualh  indi^meiits  For  a  »ufum:^  r'toty  or  any  other 
putUck  "cffenfty  on  motion  ;  hut  in  cafe  of />v//V  thts  u|^oii  the  conreft  of  nght  of  comnioa  it  ba4 
been  often  done  j  \\tt  Holt  Ch.  J.  li  Mod-  502.  P&fcU.  13  W.  3.  The  King. v. 
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5.  Indictment  was  for  extortion  againft  an  officer  for  taking  money 
for  not  carrying  his  prifoner  to  afpunging  houfe^  and  tfte  court  looked 

upon  it  A>  he  fo  ill  a  prad^ice,  that  they  would  not  hear  a  motion  to 
quaih  it.  1 2  Mod.  255.  Mich.  10  W.  3.  the  King  v.  Beechcroft. 

6.  So  o{  zn  ifidinment  for  dl/lurbance  in  the  church >     Sid.  54.   P  "SOQ  1 
fays,  it  wasfo  held.     Mich.  15  Car.  2. 

7.  A.^was  indi£led  {or  lying  with  another  mar!s  wife^  and 
moved  to  <}uafli  it  as  a  matter  npc  indi6)ahle  ;  but  per  Cur.  we  will 
not  quaih  an  indid^ment  for  matter  of  this  nature  on  motion,  but 
demur  if  you  will.  12  Mod.  413.  Trin.  12  W.  3.  the  King  v* 
3eiiinger. 

(T)     Quafhed,    and  Exceptions   taken,   at    what 

Time. 

J.  /^NE  that  is  convicSed  upon  an  erroneous  indi£lment  cannot 
^^  move  after  his  convi^ion  to  have  the  inciictnient  quafhed, 
but  muft  bring  his  writ  of  error  to  reverfe  the  judgment  given 
againft  him  upon  the  indi6lmcnt.  Mich.  22  Car.  B.  R.  for  after 
judgment  it  is  too  late;  for  an  indiccrr.ent  is  quafhed  for  the  in- 
fufficiency  in  it,  or  becaufe  no  good  judgment  can  be  given  upon 
an  erroneous  indiftment ;  but  if  judgment  be  given  upon  an  erro- 
neous indictment,  it  is  good,  till  it  be  reverfed  by  a  writ  of  error. 
2  L.  P.  R.  43. 

2.  An  indictment  may  be  quafhed,  if  it  appear  vitious,  after 
i/fue  joined  y  per  the  Ch.  J.  Cumb.  21  Pafch.  2  Jac.  2.  B.  R. 

3.  An  indi(Stment  was  removed  by  certiorari,  and  a  recognizance 
taken  on  the  awarding  it ;  on  a  motion  to  quafh  the  indi<5tment, 
the  court  refufed  to  hear  it,  becaufe  it  appeared  that  the  recogni^ 
%ance  was  forfeited.  Holt  Ch.  J.  faid,  the  practice  was,  or  ought 
now  to  be,  altered  by  the  late  act,  before  which  the  defendant  came 
foon  enough  at  any  time  to  quafh,  but  fhould  not  be  allowed  to* do 
it  now,  after  his  recognizance  forfeited  by  not  carrying  the  record 
dawn  to  J  he  next  ajfif^s  to  be  tried  \  atnd  for  the  fame  reafon  the 
court  refufed  to  let  any  exception  be  taken,  either  to  the  certiorari 
cr  return,     i  Salk.  380.  Mich.  2  Anna;,  B.  R.  Anon. 

4*  One  cannot  move  to  quafh  an  indi^ment  for  a  fault  in  the 
caption,  the  fame  term  it  comes  in.  6  Mod.  222.  Mich.  3  Annas 
$f  R.  Queen  v,  Franklin, 
'  ^ (U)  Quafhed 
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(U)  Quafliedfor  Part) 

|.  TIT"  Was  indiacd,  that  he  being  of  ill  farm*  fsfe.  was  a  nlgbi* 
^^  •  waliery  andfixttheVj  xhsxjuch  a  day^  GPr.  hefrequenttd  a 
hroihtUhmfe*  Tfee  indi6fanent  is  good  for  the  being  a  night-walk- 
er, W.  being  laid  to  be  of  ill  fame,  &c.  and  though  the  other 
part  be  ill,  yet  indictment  (hall  not  be  quaihed,  and  W,  was  fined 
40  s,     Lat.  173.  Trin.  a  Car.  Willow's  cafe. 

2.  H,  was  indi<5ted  for  rioioujly  entering  thecl^  of  J.  S.  and  cut* 
ting  dawn  and  carrying  off  20  ajhes  and  30  oah  iiidem  crefcenUSj  ii 
lonis  &  catallis  of].  S.  and  his  wife;  per  Cur.  judgment  for  tbe 
queen,  as  to  entering  the  clofe,  and  the  indi£fanent  void  as  to  the 
reft.  For  trees  growing  cannot  be  called  bona  &  catalla^  |i  Mod« 
113.  Pafqb.  6  Anne,  B.  K.  the  Qi^^n  v,  Harris* 
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(U.  2)     Procefs  againft  Indifl:ce. 

|.  13  Ed.  I.  13.  rp  Na£bthat^^r/^  in  their  tournsj  and  in  ttber 

*^  places  where  they  have  power  ta  enquire  rftr^ 
paffesjjball  cauje  inquefis  to  be  taken  by  twelve  lawful  mem  at  lea/If 
whojhall  put  their  feals  to  fuch  inqutfttions\  and  if  they  Jball  «•• 
^  prifon  any  that  have  not  been  indited  by  fuch  inquejls^  the  parties  im^ 

frifbnedjhall  have  their  a^im  again/i  thejheriff\  and  fo  of  hailiSi 
affranchtfes. 

2. 1  Ed.  3.  17.  enafts  that  indiSiment  injheriffs  toums  or  in  fran* 
fhifesy  ^c. /hall  be  taken  by  roll  indented^  whereof  one  part  fball  re* 
main  with  th$  fndi^ors^  and  fhe  other  with  him  that  taketb  the  «• 
^uejt, 

(Q.  3)  Indulgence  to  Perfons  indided, 

Jititinif*  !•  'T^  HE  defendant  in  ]nd!£hnent  of  felony  fhall  not  hare  eouan 
feat,  it  IS  o.  '-    /^/ againft  the  ]dng,  if  it  be  pot  matter  in  law.  Br.  Coronei 

^^±     pi.  54.  cites  9  E.  4. 2, 

In  the  cafe  of  the  King  v.  Thomas,  2  Bulf.  147.  Ld.  Ch.  J.  Coke  obferves,  that  the  Jefoiti 
have  roach  flaadered  our  common  law,  in  the  cal'e  of  trials  of  offenders  for  th^ir  lives,  w  the 
manner  of  their  trial,  iff  regard  that  counfel,  and  alfo  examination  of  witnefTes  upon  oath,  » 
bad  and  admitted  againft  a  delinquent,  but  a  delinquent  to  have  no  counfel  to  fpeak  for  him,  nor 
to  have  any  ei^amUiation  of  witpelfes  upon  oath  againft  him.  In  anfwer  to  this  he  fays,  the  inr 
of  England  is  a  law  of  mercy  ;  thejudgt,  before  whom  the  trial  isv  is  to  look  mOo  tht  imt^vrntt^  mi  to 
Jte  that  tbe  fame  be  Joundf  and  good  in  point  of  law  ;  the  judge  ought  to  be  for  tbe  king  nmd  atfefb  the 
fnrty  indijfertnt ;  it  is  fair  hettef  for  a  prifoiier  to  have  a  judge's  opinion  for  hiro,  than  many  coun* 
fellors  at  the  biiri  the  judges  zvt  to  have  a  fpecbd  care  of  the  ifMSi^ment^and  to  fee  that  tbefam^ 
|>e  good  in  all  refpedts,  and  thatjufiict  be  dofte  /q  the  party, 

2.  A  man,  outlawed  of  felony^  was  brought  to  the  bary  and  ie» 
manded  what  he  had  to^^jr  why  he  ought  not  to  die ;  befatdj  that  at 
the  time  of  the  outlawry -^  he  was  in  prifon  in  the  cafllt  ojOxfordj  and 
did  not  fay  in  whofe  cufiody^  nor  in  what  county  Oxforaisy  nor  did  be 
aver  hts  plea  &  hoc  paratus  eft,  &c.  therefore  no  plea }  and  after  [it 
ll^as  &id1  there,  that  tl^c  juftices  b^  their  d^fcf^oo  may  afign 


him  ceunfel  to  plead  his  plea  as  the  order  is  in  the  fading  of  it ; 
but  becaufe  he  was  of  ill  fame  he  had  no  counfel.  Br.  Corone* 
pi.  127.  cites  I  H.  7.  13. 

3.  One  attainted  of  high  treafon  pkadtd  thai  h  was  drawn  out  of  3.^»^ft«  ^9* 
fan^uary  of  C,  and  prayed  counfel  to  plcrad  it;  and  bv  all  the  ^^^'f^j^ 
juftices  of  both  benches,  counfel  was  afSgned  him,  and  aay  given,  that  upon 
Bn  Corone,  pL  laS.  cites  i  H.  7.  22,  23.  25.  f  Humfry  StaSbrd's  pictof  ♦ 

^^^*  o«/y,  the 

prifoner  ihall  t\<K  have  counrel  to  plead  It  for  hrmy  or  to  fay  any  thing  for  him  relating  to  tits 
fame,  unlefs  it  be  in  afff>eal^  which  is  the  fuic  of  the  party.  ¥or  when  be  is  pnt  to  anfwer  to  an  in. 
didtinent  of  treafon  or  felony,  he  ought  to  do  it  hlmfclf  in  perfon,  and  then  if  his  anfwer  be  fuch 
as  exceeds  his  cunning  to  plead  it,  he  (hall  have  counfel  afl[is;sied  him,  though  againft  the  king*  Foi' 
this  plea  of  not  guilty  ^orx  /•  thcfafi^  which  bimjelf  Jbtows  hijly  and  can  tboefori  anfutr  to  U\  and 
ihould  bis  counfel  plead  this  plea  and  defend  it  for  him,  they  would  perhaps  be  fo  covert  in  what 
they  fay,  that  it  would  be  a  long  time  before  the  truth  would  appear.  Befides  if  the  party  hin»« 
fdf  defends  it,  his  confcience  may  prick  htm  to  utter  the  truth,  or  at  lead  f  his  gefture  or  coim- 
teaance  may  (hew  fome  figns  of  it ;  but  (hould  that  be  otherwife,  yet  his  manner  of  fpeakip^  ma^^ 
be  fo  undifguifed  that  the  truth  may  be  eafier  difcovered,  than  by  the  artificial  fpeaking  of  counfel ; 
and  thefe  may  be  the  rmfom  of  tbdr  not  h.mn^  counfil  as  above.——*  S.  P.  3  Inft.  137.  cap, 
6).  And  fays  that  in  no  cafe  the  party  arraigned  of  treafon  or  felony  can  pray  counfel  learned  ge- 
nerallyy  but  mud  (hew  fome  caui^  Becaufe  in  the  cafe  of  life,  the  evidence  to  cooviA  him  ihou!4 
befo  manifeU,  as  it  could  not  be  contradidled.  And  alfo,  that  the  court  ought  to  fee  that  the  in* 
diAment,  trial,  and  other  proceedings  be  grxxl  and  fufficient  in  law  ;  fur  otherwife  tliey  (hould« 
by  clieir  erroneous  judgment,  attaint  the  prifoner  unjuftly.— — In  Sir  William  Withipole'j 
Cas  k,  Cro.  C.  X47.  Hill.  4  Car.  B.  R.  counfel  was  denied  to  be  allowed  him  upon  an  indictment  of 
morder,  unlefs  be  (hoold  Ihew  fome  exception  in  law  ;  but  upon  (hewing  fuch,  counfel  was  al« 

l<Aved  him>-Jo.  19S.  S*  C. 'Ley.  81.  S.  C— — f  2  Hawk.  PI.  C.  400.  cap.  39.  S.  P# 

-  ■  %  St.  PI.  C.  151.  xap.  63.  cites  S.  C. 

4.  One  was  outlawed  upon  an  indi£tment  of  manflaughter,  and  r  .  ^  •  l 
brought  a  writ  of  error,  and  ajfignedfor  error^  that  he  was  over  the  ^  \  •■ 
Jea$  atJhe  time  of  the  outlawry^  viz,  at  Vtrick^  in  partibus  tronfma'*  ^^rw^c- 

rinis.     Hereupon  counfel  was  ailigned  him;  Jones  J.  moved  it,  vcrfean 
as  doubtful,  whether  he  might  have  counfel  upon  his  trial,  but  outlawry 
all  the  other  juftices  held  clear! v  that  he  fhould  have  it  when  the  J"^l^",f,*^" 
trial  is  n:t  upon  the  fa£f  in  the  indiifment  but  upon  collateral  matter^  the^iefend- 

iv/2.  of  his  being  beyond fsas.)  Cro.  C.  365.  Trin.  10  Car.  B.  R.  antplead- 
turgefs's  cafe.— als.  The  King  v.  Burgefs.  ^ica^ami 

prayed  counfel  to  be  affigned  him  for  the  trial  of  the  iflue  taken  by  the  attorney  general.  But 
the  court  faid,  it  is  not  neceflaryto  aflign  counfel ;  for  ttpott  this  colJater.it  wMter,  any  per  Jon  may  he  of 
0etu»felf  toitb  the  prif oner  wlibout  {ifpgnment,  %  Jo.  jSa  Micb.  33  Car.  2.  B.  R.  The  King  V.  Droi 
nogh  O  Cariiy. 

5.  One  was  indiSed  of  high-treafon  done  before  the  king's  re-  Sid.  84,  S4. 
turn,  and  excepted  out  of  the  general  pardon ;  and  after  the  in-  S.  C.  by 
di^ment  was  read  to  him,  he  defired  it  might  be  read  afecond  xhTli\lz 
timey  which  was  donej  and  then  defired  that  it  might  be  read  in  Latin^  v.  Sir  H. 
which  was  denied,  it  being  never  done ;  then  he  defired  a  copy  of  Vane  and 
it  and  counfel^  which  was  denied ;  but  the  court  faid,  if  he  takes  any  ^^^^ 
Ugal  exception^  he  Jhall  have  a  copy  of  jo  much  thereof,  as  concerns  ButhyjIK 
the  exception^  and  counfel  to  argue  it.     Lev.  68.  Trin.  14  Car.  2,  3.  ^'^^'  i-f* 
B.  R.  Sir  Henry  Vane's  cafe.  »•  ^^f^- 

'  fons  that 

JbaM  he  indited  for  high  treafon,  wbereiy  etiy  corruption  of  blood  may  he  riMcfe  to  ficb  offegdtrs^  or  their 
beirt,  mr  for  mjhrijion  of  fuch  treafon^  /halt  have  a  Copy  of  the  indictment,  but  not  the  navet  of  the  vtf- 
mffis^  eielhoertii unto  them  five  days  at  leajl  before  they  be  tried,  to  enable  tbtm  to  advije  with  couffel,  ttfir 
^ttornies  cr  agmts  rgfuiring  tbefame^andpayiitfr  the  officer  hit  feei  for  lurking  thereof y  not  exceeding  5  ;.  and 
gV€ry  fuch  per jmfhall  be  admitted  to  make  his  defence  by  counfel,  a^dto  make  any  f>roof  that  be  fanpr^* 
eirce  iy  ianafitl  "Mitntjfei  upon  oath  for  bii  juft  defense,  and  in  (aft  any  ftrfonfc  acsujtd,JkAl  d{/iri  soutftl, 

tk$ 


401  3[nMftmene« 

the  courts  hefort  vfiom/uthpirfiitj^l  he  tri$d,  »rfomt  jmtige  vf  th^a»i,fl»all  iitima^ately  ^fw  rtfie^afpi 
^uch  couriftly  not^xcecdiog  Cwo,4iJ  tbfpitfanjhall  tUJirt^  /»  lubomjveb  emnjtljhall  htcv^jru  autfta  Ji 
Jtajmablt  hours,    . 

S,  12.  pfwidCy  that  neither  this  a<?,  nor  any  thinv  therein  contaiittdJbaH  any  vfays  extend  U  mimfeaA* 
ment  or  other  proceedings  in  parliament  in  any  kindwhatjoever, 

Nor  6y  S.j-^,  to  any  in^fbnentof  bifrh-treafonf  nor  to  any  proceedings  tbtrtupeet^ftr  eaemUffniiiighis  mt* 
jefiy's  coin  J  his  great  Jeai^  or  privy  fcal^  btsjign  manuai,  or  frivyJignA. 

Korean  6.  The  ftatute  of  W.  2.  cap^  31.  which  gives  hil/s  tf  exceptionsi 

^sinfily  ^^^^  '^^  extend  to  any  cafe  where  prifoners  are  indided  at  the  fuit 

•fjudor.  of  the  king.     Refolved.  Sid.  85.  Trin.  14  Car.  2.    The  King  v, 

ment  but  gjr  H.  Vanc  and  Lambert. 

wutttcn  a- 

tijmgitpon  the  indidmentn  and  not  matters  de  liors.    Refolved.    Ibid. 

7.  Upon  indi£hnents,  the  court  will  never  refufe  to  ajjign  a 
prifoner  counfel^  to  argue  a  (Uubtftd  point  oflawj  happening  to  arlfe  at 
or  after  his  trial  \  as  where  it  mall  appear  queftionable,  whether  the 
fads  proved,  if  true,  fidly  amount  to  die  crime  charged  againft 
him ;  or  whether  the  perfons  oiFered  to  be  evidence  ag^nn  him 
be  legal  witneiTes,  in  refpeft  of  fuch  or  fuch  exceptions  ^gainft  them  $ 
or  whether  certain  perfons  returned  of  his  jury  can  be  lawful  ju* 
rors,  in  refped  of  certain  objections  againft  them ;  or  whether  tho 
indiCbnent  or  procefs,  &c.  be  ftri(^y  legal :  in  all  which  cafes,  the 
prifoner  mujl  propofe  the  pointy  and  if  the  court  think  it  will  bear  a 
debate,  they  will  aflign  him  counfel  to  argue  it*  2  Hawk.  PL  C. 
401.  cap.  39.  f.  4. 

8.  After  a  prifoner  has  had  a  counfel  affigned  him,  the  court  wiU 
not  dif charge  fuch  counfel  without  the  prijoner's  confentj  though  they 
defire  it,  but  will  fometimes  add  others  to  them.  2  Hawk.  PL  C« 
401.  cap.  39.  f.  8.  cites  2  vol.  State  Trials,  711,  712. 

[  402  ]  (U.  4)     Error.     Writs  of  Error  in   what  Cafesi 

and  How. 

•  The  firft   I.  t*  R R O R  affigned,  becaufe  the  ^ilatntiflTand  J.  S.  were  iWiff- 
psrt  of  rhis         *^  ed  of  co^' [piracy  in  oyer  and  terminer^  &c  and  i  n  the  indicbnent 

tl^^jVv"  "®  y^^'^'i  ^^y  ^^^  P^^^^^  wen  alleged  where  the  conspiracy  was  model 

the  year  cind  alfo  it  was  that  they  imprifoned  A.  B.  and  C.  D.  till  they  made 

bo(.k  the  fne^  Sec,  which  founded  in  opprejfion^  and  not  in  conjpiracyi  and  this 

f -"min'^l*"^  tt;tfi  awarded  tj  be  confpiracy ;  andfo  error^  l^c.     And  though  the 

ohiLiire  in  plaintifl'  in  error  had  tnade  fine  to  the  king  by  this  convi£lion^  yet  upon 

lirook,  this,  the  judgment  was  reveribd.     Quod  nota,  notwithftandii^  that 

wherein  ^^^  pleaded  not  Ruilty,  and  did  not  take  exception  at  the  time;  for 

the  words      .    .'  /^.  •     i        •     '      y     ^  m        r    i  /■     •  ♦   i  /t   n  r 

are  as  fol  ^^  'S  laid,  that  it  IS  the  office  of  the  court  tojee  it  the  matter  iball  icrre 

lows,  viz.  in  things  apparent  or -not;  and  yet  it  was  alleged,  that  the  odicr^ 

(Et  quite  ^jjjj  vv'hont  he  confpired,  was  dead,  fo  that  now  he  cannot  bepu- 

cHcrieoft  niflicd  again  for  the  confpiracy,  and  that  the  king  now  Iball  lole 

an,  jour,  his  fine,  and  yet  non  allocatur*     Br.  Error^  pi.  87.  cites  24  E.  > 

&c.  t  This    oe    JL  ^A, 
7c.  b.  76.  pi.  99. 

%.  £rtor 
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2,  Error  to  revcrfe  a  judgment  upon  an  indiflnient,  becaufe  the  t  Saund. 
award  of  the  venin  was  entered,  praceptum  fuit  viacomti^  &c.  39S-^.-^P- 
which  is  more  like  anhiftory  of  the  record,  than,  the  record  itfelf;  y.  perin^ 

for  it  ought  to  be  praceptum  eft^  and  fo  are  the  precedents ;  and  for  s.  p. 

this  |[cau(e  it  was  reverfed.  Vent.  170.  Mich.  23  Car.  2.  B.  R,  the  Y^^^^^^J* 
King  V.  Alway  &  Dixon.  the  King 

y.  Green  &  al. 

3,  Several  were  indiftedy^r  refufing  to  take  the  oath  of  alkglana 
contained  in  the  ftatute  of  3  Jac.  tendered  to  them  at  the  feffions  of 
the  peace.  One  appeared y  and  the  entry  was  nihil  dicitj  £5*f .  ideo  r^- 
manjit  donf  rex  verfus  eundem  indefenfus.  And  the  others  were  con- 
viSed.  They  brought  error,  and  affigned,  that  in  the  entry  of  the 
nihil  dicit,  it  was  ideo  remanftt^  ^c.  whereas  it  ought  to  have  beenV^- 
Tnanety  and  fo  the  record  itfelf  muft  exprefs.  And  it  was  held  to  be 
error,  per  Cur.  Vent.  171,  172.  Mich.  23  Car.  2.  B.  R.the  King 
r.  Green  &  al. 

4,  The  court  will  not  order  a  writ  of  error  in  a  criminal  cafe,  as  S.P.  per 
for  not  coming  to  church,  to  be  fealed,  till  it  h  firjl Jigned  and  allow^  ^^  f°jj^ 
€d  by  the  attorney  general.     And  Lord  Keeper  took  it,  that  a  writ  he  had  a 
of  error  in  a  criminal  matter  was  ex  gratia  regis  in  all  cafes,  but  collection 
where  provifion  is  made  for  the  fame  by  the  ftatute,  and  is  not  due  ^jCgs^o^t 
ex  debito  jufticiae  or  de  curfu.     But  if  there  were  real  error  in  the  of  the  old 
cafe,  and  a  writ  of  error  was  not  fought  for  delay,  their  w:ay  was  to  books,  that 
*  petition   the  king^  and  he   would  give  directions  for  infpeding  ^im^by^^^* 
the  proceedings,  to  fee  if  there  was  real  error,  or  whether  a  writ  Hale  Ch. 
of  error  was  fought  purely  for  delay :  and  Mr.  Attorney  faid,  that  J.  which 
Crawley  being  indidled  upon  the  ftatute  3  Jac.  no  error  could  avail  ^Jj^j^  ^^tlr^ 
him;  and  the  indictment  could  not  be  quaflied,  nor  the  proceed-  rorincri- 
ings  avoided,  otherwife  tlian  by  conformity.  Pafch  1683.  Vern.  170.  minaicafcs 
Crawley  v.  Crawley.  ^^^nt^x., 

iFx  iifb'jo  fujii:i^f  but  ex  rraila  revls.  And  he  faid,  that  upon  application  to  the  king,  he  will  refer 
it  to  his  council,  and  if  they  ccmfy  that  there  is  error,  the  king  will  not  deny  a  writ  of  error. 
Trin.  1683.  Vem.  175.  in  the  rioters  cafj. *  S.  P.  24  E.  3.  25.  b. 

5-  7  ^  3«  ^op»  3'/  9-  provides,  that  any  judgment  given  upon 
indinment  of  high-treafon,  or  upon  mifprifon  of  fuch  treafon,  Jhall 
and  may  be  liable  to  be  reverted  upon  a  writ  cf  error ^  in  thefa?ne  man^ 
lUTj  and  no  other^  than  as  ij  this  aS  had  not  been  made* 

(W)  Abated  hy  what.     Mifnofmer  or  Addition^  &c.  [  40'?  1 

X.    T  F  a  man  be  arraigned  upon  indiilment,  he  {hall  not  plead  Aperfon 

^  mifnofmer^  but  plead,  not  guilty,  znift)all  give  in  evidence  aitainuJby 

that  be  is  not  the  fame  perfon  j  but  if  he  be  the  fame  perfon,  Lhen  no  'j^  "^T-'^^.^ 

matter  for  the  mifnofmer.     But  contra  in  appeal y  for  there  mifnof-  ndriiorKui 

mer  is  a  good  plea,  and  if  he  be  outlawed  upon  niiihomer,  it  f;cins  Gordon 

to  be  error.     Br.  Indiftment,  pi.  201.  cites  i  H.  5.  5.  Lmrd  of 

Coule  pleaded  that  his  name  was  AUxo-Jtr.  It  was  adjudged  by  the  commiflHoners  of  the  forfeited 
cilatesia'ScocIaad,  that  this  was  no  attaint  of  Alexander;  and  the  crmnniirionar;;  of  the  forfeited 
efl«ites  ill  England,  appealing  to  the  Hpuf©  of  Lords,  who  to?jk  the  cpiriion  of  the  judges,  which 
delivered  by  the  Lord  Ch.  J.  Pratt,  vu.  That  the  attainder  of  Major  GeneiAl  Thomas  Gor- 

dea 
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Ibn  did  not  attaint  Alexand^ry  and  that  if  opon  fuch  attainder  he  had  been  brought  to  the  to  pf 
B.  R.  and  had  made  this  matter  appear,  that  court  could  not  have  awarded  executiou  againft  him, 
ttielords  affirmed  the  decree.  Wros*sRep.  612.  616.  Hill.  17x9.  Grantham  and  aL  commiflfion* 
«rs»  Sec  of  the  forfeited  eftates  v.  Alexander  Gordon.  ■  S.  P.  in  December  foUowingt  in  the  HatSt 
of  LordSy  the  attainder  heing  by  the  name  of  Patrick,  whereas  his  name  was  j^lexandcr.  Vi'wit*9 
kep.  617.  in  a  note  added  by  the  editor,  cites  it  as  chfc  cafe  of  Grantham  &  al.  v.  FarqCkadbil. 

2.  A  man  was  indiSfed  of  felony  the  ^h  ofMayy  anno  zi  H.  7*  ami 
^,  5.  was  indited  for fuffering  him  to  efcape  thefirjiday  of  Aiay^  awa$ 
21.  fupra  di£^o;  and  becaufe  it  appears  that  it  was  before  the  in- 
di£fanent  therefore  He  was  difchargedr  But  Brook  (ajs,  it  fitmi^ 
that  it  appears  'that  the  efcape  was  before  the  felony  done  \  for  the  de- 
fendant might  have  him  in  ward  for  the  felony,  and  permit  him  to 
efcape  before  he  Was  indidted  of  it.     Br«  Corone,  pL  62.  dtes  ai 

**•  7-  34- 

3.  A.  was  indi£led  for  ftnking  in  St.  Paul's  church-yard.    H^ 

f  leaded  that  he  was  by  the  queen's  patent  created  Gatter  King  efArms^ 
and  demanded  judgment,  becaufe  he  was  not  fo  named^  and  be- 
caufe it  was  a  name  parcel  of  his  dignity  and  not  of  bis  office  only  i 
for  the  patent  is  creamus  coronamus  &  nomen  imponimus  de  Gar- 
ter Rex  Heraldorum,  therefore  in  all  fuits  againft  him  he  is  to  bei 
named  by  this  name ;  and  for  this  caufe  he  was  diicharged  of  the 
indiament.    Cf 0.  £.  224.  Pafch4  33  EUz.  Bi  R .  Dediick's  eafe. 

(X)     Non-^Pros,  entered*     In  what  Cafes. 

1.  'T'  H  O  U  G  H,  the  t^c6f d  of  the  oudawry  of  the  defendant,  aiJ* 
-*  all  other  proceedings  againft  him,  be  in  B.  R- 7^  by  die  fta^ 
tute  of  6  H.  8.  6.  we  mzy  fend  them  down  to  the  Old  Bailey  ;  but  we 
tould  not  fend  them  a  record  of  an  indicShnent  before  that  ftatute, 
and  flich  eafcs  have  been  fometimes  tried  at  nifi  prius.  And  Holt 
quoted  the  Case  of  ok£  Tt;RN£R,  in  my  Ld.  Hale's  time,  who 
was  brought  hither  from  the  Old  Bailey  to  reverfe  his  oudawry; 
and  the  court  were  dear  for  fending  him  back,  if  die  profecutor 
had  not  defired  he  fiiould  be  tried  here.  And  in  all  cafes  tvbatfoevcrj 
where  the  indictment  happens  to  come  hither,  though  it  be  not  tj 
artiorarij  we  may,  in  our  difcretion,  fend  it  back;  And  (b  it  was 
ruled  here;  per  Holt  Ch.  J.  12  Mod.  562.  Mich,  13  W.  3.  the 
King  V.  Young. 

2.  An  indiament  was  for  perjury ;  the  defendant  entered  into  t 
recognizance  to  try  it,  and  was  dejirous  to  carry  it  down  to  try^ 
but  the  profecutor  entered  a  non-pros*  Per  Cur.  It  was  an  ancient 
but  illegal  pra&ice,  that  if  an  indl<£fanent  had  lain  ftill  for  a  \aag 
time,  to  enter  a  non  pros  upon  it.  But  that  ought  not  to  be  wUboMt 
leave  of  the  attorney  general^  nor  even  at  the  requeft  of  the  profecutor ; 
for  it  would  be  of  intolerable  mifchief,  that  it  (hould  be  at  the  dif- 
credon  of  the  profecutor  to  make  an  end  of  the  king's  fuit,  and 
alfo  to  get  a  bill  for  an  infamous  crime  found  of  record  againft 
one,  and  by  fuch  entry  of  non  pros  deprive  him  of  the  means  of 
clearing  himfelf  b^  trial.  And  for  thofe  reafons  the  court  fet  it 
afide ;  and  if  the  mdi(^ment  be  vidous,  an  acquittal  in  it  will  be 
no  bar  to  a  qcw  one,  X2  Mod.  648.  Hill.  13  W.  3  the 
Ctanmer, 
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( Y)    Tried  How.     Where  there  zvtjeveral  Indidi* 

ments  for  the  fame  Thing. 

!•  T  F  there  are  two  indi&rtunU  dgaiitft  H,for  ihefamefaSf^  vix.  S.  C.S 

*  mi  found  by  the  coroner's  inquefij  and  the  other  by  the  grand  Mod.  i^ 

iuryy  and  H.  is  acquitted  on  the  one ;  yet  he  muft  be  tried  on  the  jl^eof 

bther  to  which  he  itiay  plead  the  former  acquittal;  but  the  ufage  CuiiUord's 

of  the  Old  Bailey  is,  and  indeed,  fo  is  the  faireft  courfe,  to  try  him  ^^* 
On  both  indiiftments  at  once*    i  Salk.  382.  Mich.  3  Annxj  Bk  R* 
the  Queen  v.  Cullifordi 

See  for  more  matter  delating  to  fevend  ditifiohs  of  3[tttltCtltt0tltS( 
under  IForgetp,  JFOtClble  (tntrji  and  other  proper  Heads. 


3nUorfement.  iz^^^f 

— Faits  (G) 

(A)  Indorfement.     The  Effeft  thcrcofi  and  Pleads  S^iS^j?)*" 

ings*  pi'"- 

U  \1iXttERE  it  IS  written  6n  the  back  of  an  obllffation,  fr/-  And  by 
^^    ceived  10  /.  In  part  of  payment)  it  m^y  hcpieadsd'i  per  him  it  is 
Browne.     Quaere.    Br.  Faits,  pi.  32.  cites  21  H.  6.  5.  fn^tflT*'* 

conditioa  iodorfedy  that  paiet  U  dorfi  obligatioms  ftoJJif  t^c,   Quxre  inde.    Br.  Tleadingi:,  pi.  25. 

cites  S.  C 'And  as  to  the  point  of  payment  as  above,  he  ihall  plead  that  /».r./y  ^a  that  loU 

is  pttiJf  Me*  Quaere.    Ibid. 

2.  And  upon  a  fheriff^s  bond  of  lo  /•  indorfed  thus,  to  fave  the 
fheriff  harmUfs^  he  (hall  plead  it  as  a  conditiom  fir.  Pleadings,  pi* 
23.  cites  21  H.  6.  51. 

3.  If  a  man  delivers  a  Jingle  obligation  to  J,  Nl  and  after  y.  M  Br.  Con- 
indorces   a  condition    upon  it\    this    fliall   lerve  the  obligor    to  d»tio»»»pl* 
{dead;  per  three  jufticcsj  quod  nota* .  Br.  Obligation,] pi.  su  cites  ll^^  ^* 
16  H.  9. 9*  "  [but  it ' 

Ihould  bo 
H.80 

4.  An  indi^rfient  of  fcrcibfe  entry  wis  t)refcrrcJ  to  the  grdnd  •  See  For* 
juryj  who  returned  thus,  (viz.)  ♦<«  to  the  entry  withforccy  ignora-  /£a)*ph  f^ 
inusi  as  to  the  detainer  with-forccy  hilla  vera.    But  this  indorfe-  &&. 
mem  not  being  ipyed,  but  being  tsdcen  by  the  juftices  of  the  peace 

for  a  full  indioment  in  both  points,  thev  award  reftitution  ^  but 
upon  certifying  this  .indi£bnent  in  B*  R.  oy  cerdorarii  and  the  in- 
dorfement returned  as  above,  they  award  re-reftitutiom  It  was 
moved  that  they  ought  not  to  regard  the  indorfement;  for  the 
court  did  not  ^end  for  that,  but  only  for  the  indid^ment ;  and  this  T  ^05  J 
indorfement  makes  it  to  be  no  indidment  at  all,  and  fo  die  clerk 
€f  the  peace  has  done  more  than  be  was  commanded  to  do.  But 
Vol.,  XIV.  I  i 
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per  Cur.  the  indorfement  is  paralvftht  inii&ment^  mid  thfitfit* 
fim  of  it  \  and  the  court  fent  for  me  indi£fanent,  cum  omnibus  tj 
tangent,  and  the  indoHement  touches  it  princip^Iy;  for  it  is  tht 
life  of  it.  And  per  Cur.  after  fuch  findings  the  profecutor  oi^ht 
to  have  preferred  a  new  indi£lment  for  the  forcible  detainer  only} 
for  now,  being  made  one  intire  indi£bnent>  and  the  jury  finding 
only  the  laft,  it  is  no  indidhnent  at  all.  Velv.  99.  the  King  v. 
Ford  &  al. 

5.  A  leafe  may  be  determined  by  force  of  a  condition  indorfid^ca 
.the  backiide  thereof,  if  it  be  before  the  enfealing  and  deliverT,3S 

well  as  by  force  of  a  condition  within  the  deed,  Cra  J.  456.  Mich* 
15  Jac.  B.  R.  Griffin  v.  Stanhope, 

6.  A.  devi/ed  lands  to  truftees  for  a  term  of  60  years,  to  pay  Itga* 
ties^  remainder  to  B.  his  daughter  in  tail,  &c.  J.  S.  with  confent  of 
friends,  married  B.  at  16.  Bynuirriage  articles  J.  S.  covenanted  to 
pay  the  legacies,  being  1500/.  within^  months  after  the  marriage. 
And  B»'s  friends  covenanted  in  her  behalf  that  B,  when  ifagejhould 

fettle  her  eftate  on  J.  S.for  life,  i^c,  and  J.  S.  gave  aflatute  and  alfi 
a  mortgage  of  his  own  eftate  to  fecure  payment  of  the  legacies,  and 
by  indorfement  on  the  mortgage  the  fame  was  to  be  voidunlefs  B.^s  eflatt 
was  fettled  on  y.  S»  Afterwards  B,  died  an  infantj  the  legacies  mt 
paid*  It  was  held  that  the  indorfement  on  the  mortgage  only  wtt 
fufficient  to  difcharge  the  fbtute  and  articles  alio,  all  being  executed 
at  one  and  the  iame  time,  the  fame  witneiTes  and  part  of  the  fame 
agreement,  and  all  to  be  looked  upon  as  but  one  conveyance.  Hill. 
1703.  2  Vem.  457,  Lawrence  v.  ^latchford* 


(A)  3(nDttcement* 


Sec  CQnlta«> 
^le-Pleld. 
Hifs— Paits 

a8.i9..^   I.  I  N  replevin,  the  defendant  juflified  for  damage  feafant  by  a  leafe 

Trefpals.  *  made  to  him  by  B,  and  ^^  plaintiff  pleaded  a  bar  which  was  w* 

goody  abfqui  hoc,  that  B.  leafed i  and  per  Cur.  he  ought  to  mate  a  goad 

plea  to  tnduce  the  abfque  hoc,  or  further  pleady  and  fay  ne  lejpt  pas*    Br. 

Tleadings,  pi.  35.  cites  9  £.  4. 5. 


2.  So  in  every  other  cafe,  where  the  defendant  or  plaintiff  pleads  i 
plea  or  title,  and  traverjes  by  an  abfque  hoc,  the  plea  or  title,  wbicb 


S.  P.  And 

therefore 

where  the  induces  the  traverfe,  ought  to  be  good;  quod  nota,  becaufe  it  is  ne 
defendant     plea  to  fay,  abfque  hoc,  that  he  leafed,  &c.  without  morei  quod  noca. 

for  that 

one  J.  W,  was  feifed  in  fee  of  land  in  D.  and  ^anitd  a  rent  cbjrg*  Swing  the  life  of  M,  PTTfi  tf  A 
n»hich  A*  Jit  J  intrjiute^  <md  -M.  .«^;  hn  aftmiiijit  at*  ix^  and  tbt  dtfc^Aar.t^  ai  ferViXnt,  took  a  £frfi  «  th$ 
(aid  land  for  the  fakl  rent>  by  command  of  M.  and  impounded  them  there,  and  traverfes  the  uhf 
tn  any  other  ^nee^  it  was  held  ill  upon  demurrer ;  for  the  inducenKnt  is  not  fufldcient  caoTe  of  jufti* 
iication  for  taking;  the  diftrefs  s  becaufe  this  rent  was  determined  by  the  death  of  A*  by  raa<r« 
tbtre  cattnet  be  an  occupcmt  of  rent,  and  M .  is  not  affignee  by  the  taking  of  adminiftratioo.  For  none 
can  make  a  title  to  rent  to  have  it  againft  the  tertenanty  unlefs  he  be  party  to  the  deed,  or  cnnvcfi 
«  fufficient  title  under  it.  And  fo  judgment  was  for  the  plaintiff.  Cro.  £•  901.  E.  44.  Eba.  ^ 
R.  baiter  v.  Butler. 

So  «  fafe  imprif&nment  in  Lmdon  from  the  10th  to  the  29/6  of  StptefiAer,  defendant  jufiijus  f^^«Rar 
wuyor  *»tdjvfiict  of  ftact  in  F*  ami  that  a  p^Utry  wji  doK8,  ibtrt ,  aid  tbe  ^Lunttff  mr«i  frff^^d  mi 
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^roa^  hifhn  Vm^  OHd  huauft  be  ftemt^fMcimif  be  dstained  bim  im  Ui  bonje^  duriit^  the  time  U  the  Jecuira^ 
Hon  tmnfmcJ,  to  examine  him  and  eiu  f,  S»  wbo  nuas  ntt  apprehended,  eancerning  the  f aid  robbery y  a/td  after* 
^uardi,  tfon  the  ii)ib  of  September ,  dtKvered  bim  over  to  the  new  mtxyor,  and  trover Jeth  the  emprifonment  in 
London ;  and  atijudged  upon  demurrer,  that  the  inducement  to  the  traverfe  was  not  good ;  fbr  a 
juftice  d  peace  cannot  detain  in  priibn  a  perfon  fufpedled,  htit  during  a  convenient  tih)e  dnly,  td 
examine  him,  whidi  the  law  intends  to  be  three  days/and  within  that  time  to  take  bis  examina- 
tion, and  fend  him  to  prifon,  and  ought  not  to  detain  him  as  long  as  he  pleafei  as  here  h^  did  i8 
days,  neither  owght  *  he,to  detain  him  in  prifon  in  his  own  houfe^  but  to  commit  him  to  tha 
common.gaol  of  the  county ;  for  otherwifei  when  the  ju0ices  come  to  deliver  the  gaoly  he  is  not 
in  the  gacdy  and  may  not  be  delivered,  and  fo  fliould  lie  longer  than  is  reafonable.  See  the  da- 
tutes  5  H.  4.  lo.  s  £.4.  8.  and  here  he  took  not  any  examination,  but  delivered  him  over  with- 
oat,  which  was  not  lawful ;  and  therefore  adjudged  for  the  plaintiff.  Cro.  £.  829.  Pafch.  41 
Eliz.  C.  B»  ScatTage  y.  Tateham«  i|^  T A06  I 

3.  If  a  recerd  be  pteadi4  in  har^  it  ought  to  be  entirely  and  cef-  s.  p.  And 
tainly  recited  i  becaufe  the  record  only  is  the  matter  of  the  fub-  fo  where  it 
fiance,  and  the  effeft  of  the  bar,  the  which  ought  to  be  full  and  per-  |s  the  foun- 
feA ;  but  where  the  recital  of  the  record  is  only  a  conveyance  to ,  ^^^  p^^JJJ^ 
the  benefit  of  a  ftatute  (as  in  the  cafe  of  {heriirs  bond  by  23  H*  tiff's  fuit^ 
6.)  and  not  the  .effedl  of  the  bar,  but  an  inducement  and  con-  be  niuftal- 
Veyance  to  it  j  in  fuch  cafe,  it  is  not  neceflkry  that  fuch  convey-  [^fniy^an^d" 
ance  and  inducement  be  fo  certainlv  pleaded,  as  the  efFefb  itfelf  truly;  o- 
ought  to  be,    PL  C.  65.  b.  Arg.  Mich.  4  E,  6.  in  cafe  of  Dyvc  v*  therwife 
Manningham.  -I^-'J* 

iwyance.     Co.  Litt.  30^.  a.  (m)  ■  -In  debt  for  tn  efeape,  the  pbintifF  declared  tbat  the  prifmet- 

was  comoBtted  and  fjcaped,  and  becaufe  he  did  not  fay  prout  p.ita  per  recordim,  the  defendant  demurred 
generally,  but  adjudged  for  the  plaintiff ;  for  the  gift  of  the  action  was  the  efeape^  and  the  com- 
mttment  was  only  inducement :  and  by  G.  Eyre  J.  the  matter  here  is  grounded  on  the  fsi&,  and  not 
on  the  matter  of  record ;  foir  nihil  debet  is  a  good  plea.  And  the  rule  in  Co.  Litt.  303^  Wherd 
the  di^rence  is  taken  between  cafes,  where  the  record  is  the  very  foundation,  and  where  induce- 
ment is  a  good  diverfity^  2  Salk.  565.  Mich.  6  W.  ic  M.  B.  R.  Waites  v.  Briggs<  ■■■5  Mod* 
S.  S.  C.  -And  by  H(^t  Ch.  J.  In  debt  on  a  judgment  it  was  faid,  fuod  cum  recupcrajfetf  &c«  and 

Chough  it  did  not  fay  prout  pat ct  per  recordum,  yet  it  was  good,  and  fo  it  tias  been  held  ;  for  it  was 
but  indaceraent,  and  yet  it  was  agreed,  that  in  fuch  cafe^  the  dofendaot  may  plead  Aul  tielrecordA 
5  Mod.  9«  in  S.  C.  ■>  SaJk.  565.  in  S.  C 

4*  It  is  a  general  rule  in  the  cafe  both  of  the  king  artd  a  fubjeft,  j^s^iie^for* 
that  nothing  can  be  an  inducement  to  a  traverfe  but  what  is  traverjabU.  ^l!^^^ 
2  Le.  32,  pL  37,  31  £liz«  in  the  Exchequer  \  per  Manwood^  in  feadants 

Norris's  cafe.  pleaded  a  dim 

J  cent  in  bar, 
Tlse  court  held  clearly,  that  a  defcent  / ;  no  plea,  nor  any  title  i^ainfl  the  fUetn*    Arid  thtfy  all  held^ 
that  a  feoffment  might  be  an  imhcemcnt  A  a  traverfe,  but  not  a  difcMi }  fo  that  a  traverfe  in  this  caie| 
bein^  induced  by  the  defcent,  which  is  not  traverfable,  it  not  good.    See  Ibid*  Norric*s  cafe^ 

5*  That  which  is  alleged  by  way  of  conveyance^  or  inducement 
to  the  fubftance  of  the  matter,  need  not  be  fo  certainly  alleged  as 
that  which  is  thefubjiance  itfelf^     Co.  Litt  303.  (k). 

6.  Where  a  promt fe  is  but  inducement,  to  the  briiiging  of  au^ 
SkStiony  it  need  not  be  fet  forth  precifefyi  but  other  wife  where  it  is 
the  veiy  ground  of  the  action  brought   Reg.  Plac.  zu  cites  Stile't 
Pra&  Reg*  pag.  30.  ^ 

7.  In  fcL  fa.  upon  a  recognizance  of  bail  on  a  writ  of  errit  of  % 
juoginent  in  debt  given  in  C.  B.  conditioned^  that  if  the  plaintiff  bi 
nonfuit^  the  writ  of  error  difcontinued^  or  judgment  affirmedy  then  ht 
Jbouldpay^  Sec.  defendant  prayed  oyer,  and  pleaded  that  the  plaintiff' 
in  error  did  profecute  the  writ  of  err  or ^  and  affgned  efrorSy  et  quod 
placitum  fuper  pradi^.  breve  df  errore  adhuc  pendet  indetetminatum^ 
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.  ffc.  The  plaintiff  replMy  that  AcjuJgmint  was  afirmed^  ahjqui  he 
qtiodplacittempendet  }ndetermnatiimyif.c*  Defendant  demurred,  and 
adjudged  for  the  plaintiff  in  C.  B.  But  upon  error  brought  in  B. 
R.  the  court  held  the  replication  naught ;  becaufe  it  makes  that  a 
•  matter  rf  inducement^  which  Jhould  have  been  the  point  in  ijpu  j  and 
aUb,  becaufe  the  traverfe  puts  a  matter  in  iiliie  to  be  tried  by  the 
country,  and  was  going  to  reverfe  the  judgment,  but  ait  exception 
was  ftarted  to  the  writ  of  error,  for  which  it  was  qua(hed.  2  Salk. 
529.  Pafch,  4  Annae,  B.  R.  Fanfhaw  v.  Morriibn. 


[407]  (A)   3|nfibeltf. 

1.     A     League  mutui  auxilii  cannot  be  between  a  chriftian  kiiig 
Jt\»  And  an  iniidel.    Arg.  Skin.  204.  in  cafe  of  the  £afl-In- 

^a  Company  v.  Sandys.  cites  4  Inft.  155. 

^""^'iL  ^*  ^^  feems  to  be  agreed  to  be  a  good  exception  to  a  witnefsi  that 
Ldon^  ^^  *s  ^  infideU  2  Hawk.  PL  C.  434.  cap.  46,  f.  26.  The  Ser- 
wouid  pot  jeant  there  txys^  that  he  takes  this  to  be,  that  be  believes  neither  the 
difabic  Oldor  New  Tejiament  U  be  the  werde/Godi  on  one  of  which  our 
wltoe^es  ^  '^^^  require  the  oath  (bould  be  adminiftered.    Ibid. 

tbat  are  not  ohjecbcd  to. 


««» 
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(A)  Antiquity  thereof,  &c.  and  how  confidcrcd. 

t.     AN  iofbrmatioh  bath  not  oiAyfimewhat  in  it  9f  an  in&Et^ 
jf-^  ment  to  lay  down  the  offence^  but  hath  the  nature  tf  an 
action  alfi  for  the  party  to  demand  his  due  as  in  another  ai3ion,  vrtiich 
is  his  office  to  demand  certain^  and  not  the  court's  to  affign;  and 
therefore,  if  he  makes  no  demand,  or  demands  what  appears  not  to 
be  due^  his  information  is  infufficient«    Hob.  245.  Trin.  16  Jac. 
Per  Hobart  Ch.  J.  In  cafe  of  Pie  v.  Weftley. 
Comb.  i4t.       *•  Information  was  brought  by  the  Attorney  General  agatnft  fe- 
S.  c.<l— 5  veral  perfons,  for  a  riot  in  pnlCng  down  fences,  &c.     On  a  de- 
Mod.  459.    murrer  to  the  information.  Sir  Francis  Winnington  ihewed  caufe 
feemi^o*'^^  the  laft  term,  viz.  That  the  defendants  ought  not  to  anfwer  to  the 
s.c.by  the  information,  but  it  oueht  in  this  cafe  to  be  by  prefentment  of  a 
name  of  ^  jury,     Holt  Ch.  J.  faid,  we  cannot  impeach  the  juilice  of  feveralof 
cJfe!^2^**  our  pfedeceflbrs.    Informations  were  frequent  in  the  time  rf  the 
Holt's  Rep.  Lord  Hale ;  but  agreed,  that  informations  for  batteries^  &c.  are 
s6s.  s.  c.    oppreffive }  that  the  Star  Chamber  was  an  ancient  court  at  commoa 
rion^ar*^!  law,  and  they  proceeded  bv  information,  and  therefore  fo  nay  we; 
ment^of'sir  t^^t  the  flatute  of  32  H.  8.  of  maintenance,  fuppofeth  infbnnatioiis 
Barthoio-     to  be  as  lawful  as  anions  by  bill  or  plaint,  and  it  was  not  a  new  waf 
STs^o'u^e  of  fuing,  &c.  Dtrfben  J.  laid,  that  infonnations  were  before  i  Car. 
•ot^uhy      There  is  an  information  mentioned  in  the  tnftitutes  to  be  asaioft 
and  legaUcy  Plowdcn  and  Others,  in  the  time  of  (^een  £liz.    Hglt  Ch.  J*  ^ 

obiter^ 
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iHaitSTy  t}ttt  no  information  could  be  quafhed,  fecus  of  aft  indiament.  ^olS?*"^ 
In  another  ternn  Eyres  and  Dolben  held,  that  .informations  are  sbow.  io6« 
more  ancient  than  5  Car.  and  per  Dolben,  the  ftatute  of  5  Eliz.  to  125. 
mentions  that  informations  were  more  ancient.    Holt  Ch.  J.  infor-  J^^fj?* '  ^* 
mations  were  at  common  law ;  for  there  is  no  ftatute  that  gives  (^^^  ^o  b9 
&em.    This  court  cannot  take  indidipents  out  of  the  county  in  s.  c.  but  it 
i^hich  it  fits ;  biit  this  court  hath  all  the  lawful  power  that  the  Dtar  *>ythcDam© 
Chamber  had,  and  therefore  may  punifh  offences  committed  in  other  °^  Bw:iict ' 
counties,  which  for  the  greater  part  would  be  unpunifhed,  if  infor-  ScA. 
mations  for  them  would  not  lie  in  this  court.    Per  Dolben  J.  there  [  ao8  1 
are  feveral  informations  in  the  books  of  entries  of  perjury^  extortierij 
&c.  Per  Cur.  Clearly,  the  information  lies,  and  judgment  for  the 
King,  nifi,  &c.  Holt's  Rep.  361.  Mich,  i  W.  &  M.  the  King  v. 
Abraham,  &  al« 

( B)     For  what.  SceBridges. 

1.  TjPON  the  ftatute  of  2  E.  3.  of  Northampton,  for  going  ^joih^ 

^   arrrud^  as  walking  about  the  ftreets,  and  going  to  church  proper 

iPfidi  a  gun  terrifying  the  king's  fubje£b,  contra  formam  ftatuti.  3  >>^^s. 

Mod.  117.  Mich.  2  Jac.  2.  B.  R.  Sir  John  Knight's  cafe.  Comb.  %%. 

S.  C.  Hole 
Ch.  J.  faid,  that  this  offience  had  b«en  much  greater  and  better  laid  at  common  law ;  but  that 
though  this  a£l  be  almoft  gone  in  defuetudinem,  yet  wUre  tbg  crimt paU  apptar  to  bi  malo  animOf  it 
vrUl  come  ivithin  the  a6t,  though  now  there  be  a  general  connivance  to  gentlemen  to  ride  armed 
lor  their  fecurity ;  but  afterwards,  he  was  found  not  guilty.  Yet  he  was  aftorwards  bound  (• 
the  good  behaviour.    Ibid.  40. 

2.  Upon  complaint  made  to  the  court  of  B.  R.  againft  an  officer 
of  the  marihes  of  Wales,  for  arreJKng  ajurorjworn  U  inquire  for  the 
king  at  a  leet  there  held  for  the  king,  in  difturbance  of  the  king's 
court,  and  praying  aid  of  B.  R.  as  the  fountain  of  all  courts  leet,  by 
granting  an  attachment  upon  affidavit  produced,  it  was  denied  j  but 
had  an  officer  of  B.  R.  done  m  like  manner,  then  this  court  had  had 
ground  to  grant  this  motion.  But  the  court  advifed  him  to  file  an 
information  againft  the  officer  for  this  difturbance  to  the  leet*  Lat» 
198.  Anon. 

3.  An  information  was  moved  for  againft  the  defendant  for  hri'^ 
hery  at  an  eleition  of  a  new  mayor  for  a  corporation^  and  because, 
when  he  found  he  could  not  fucceed  in  the  choice  of  the  defendant, 
die  old  mayor  withdrew  himjelfon  the  day  of  the  ele£lion^  fo  that  et 
new  mayor  could  not  be  chofen^  though  the  common  counfel  did  all  in 
their  power  to  proceed  to  an  eledtion,  b/ appearing  on  the  ftairs  in 
the  town  hall  for  that  p^irpofe,  but  the  door  was  locked  by  the 
defendant  (the  old  mavor)  and  a  book  belonging  to  the  corporation 
was  taken  away ;  fo  tnac  for  want  of  choofing  a  mayor  on  the  day 
of  deftion,  the  corporation  was  diflblved ;  and  a  rule  was  made  to 
tbew  caufe  why,  &c.  and  afterwards  in  Hillary  term  it  appeared  that 
there  was  bribery  on  botbftdes^  fo  informations  were  filed  againft  both 
•parties  \  and  the  court  agreed  that  bribery  was  a  fufficient  caufe  to 
remove  a  man  fi^m  his  office,  and  was  an  offence  by  which  the  venr 
conftftution  of  the  government  might  be  altered.  8  Mod.  i8o. 
Aiiclv  10  Gto.  the  King  v.  the  Mayor  of  Tiverton. 
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s.  p.  earth,  4.  Upon  the  ftatute  of  5  &  6  E.  6.  14.  for  huytng  Ihi  caitU  4ili 
465.  Mich,  felling  them  again^  not  having  kept  them  5  weeks.  Skuu  lio*  Triifc 
l^tti!ing3SCar.a.  B.R.  Anon. 

y.  aJiUe»-«.i  Salk.  372,  S.  C.-— *HoU's  Rep.  363.  S.  C. 

5*  For  offering  to  buy  votes  in  criex fir  Jeiiton  to  parliament,  1% 
)Aod.  314.  Mich,  II  W.  3.  the  King  v.  Taylor. 

6.  In  an  information  for  fending  a  challenge  t$  a  ctmtmjjhmer  of  the 

land  iaxy  in  order  to  deter  others  from  executing  thefaid  office  pwrfuaxt 

to  an  aft  of  parliament^  &r.  the  defendant  demurred,  and  judgmeoC 

was  given  for  him  by  reafon  Utit  ftatute  was  mifrecitedi  for  though 

this  was  an  oflEence  punifhable  at  common  law,  yet  being  tied  up  by 

'  a  particular  relation  to  the  ftatute  as  done  to  a  commiiEoner  created 

by  that  ftatute,  if  there  was  no  fuch  ftatute,  there  could  be  Ho  fiich 

,    fcommifliQner,  and  cpnfequently  no  offence.  Comb.  477.  PaicL  10 

•  W.  3.  B,  R.  the  King  v.  Dove. 

7*  Information  for  a  cheat  by  obtaining  judgment  in  debt  sn£re8ly 
and  by  undue  practice  againft  a  feme  while fole^  but  now  the  wife  ef  L. 
r  jjjjifs  1  and  whofe  lands  are  extended  upon  this  jtidgment\  die  evidence  was 
that  p.  one  of  the  defendants,  who  was  a  (hop-keeper  in  London, 
became  acquainted  with  the  fame  feme  who  was  well  bom  buthad  no 
portion,  and  undertook  to  provide  for  her  a  hujband  of  a  good  efiate*, 
find  for  this  purpofe  he  went  to  jL.  who  had  an  eftate^  and  itformed 
him  that  the  faidf erne  bad  4000  L  portion^  and  aUo  told  the  faid  feme 
tiiat  L,  had  a  greater  efhite  than  in  truth  he  had ;  and  the  day  before 
they  %vere  to  be  marriedy  got  the  feme  to  a  tavern.^  where  he  told  her 
that  for  ber  better  provifion  after  t|er  marriage  in  cafe  the  baron 
would  not  maintain  her  well,  fhe  ought  to  feal  certain  papers,  which 
91s  it  feems  were  a  warrant  of  attorney  and'  releafe  oi  errors,  and 
thereupon  he  paid  her  about  100/.  before  witnejfesy  and  immediately 
had  her  into  the  next  room^  and  took  tt  away  from  her  again.  And 
upon  evidence  given  by  the  feme  of  this  matter  P.  was  found  oiilty^ 
and  thereupon  the  court  fet  afide  the  faid  Judgment,  and  r.  was 
committed  and  fined  for  pretending  this  to  be  a  true  debt  due  co 
him  without  any  truft.  Sid.  431.  Mich.  21  Car,  2.  B.  R.  the 
King  V.  Parris  &  al. 

8.  An  information  was  filed  againft  one  for  cheating  feveral  bj 
drawing  them  in  to  play  with  him  for  money  and  putting  falfe  dice 
vpon  them.     7  Mod.  40.  Trin.  t  Annae,  B.  R.  Anon. 

o.  For  combination  among  feveral  button^makers  not  to  fell  wukr 
fuel  a  price  j  and  per  Holt  it  is  fit  that  all  confedcrapies  bv  thofc  of 
a  trade  to  raife  their  rates  be  fuppreffed,     1%  Mod.  248.  Mich*  10 
W.  31  Anon, 
M.17^  '^'  formation  was  asainft  feveral  for  confpiring  to  depauperaU 

5.C.  the  farmers  of  the  excife^  hy  agreeing  among  themfelves  not  to 

malce  any  gaUoinbeer  for  fuch  a  time  to  be  fold  to  the  poor,  nor 
any  ale  but  of  fuch  a  price,  and  fo  to  difable  them  to  pay  their  rent 
to  the  king,  being  xiSoooiL  a  year,  iiev*  12S*  Hill.  15  &  16  Car. 
2.  B.  R.  the  King  v.  Sterling  &  al. 
5McmI.»t8,  J!r«  An  information  was  Drought  for  confpiring  to  marry  an  »- 
•M,  s.  C.   fern  under  iB^fon  and  bw  appartnt  tfR.M£fr%t$C.fi.avo^ 
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man  6f  ill  fame  and  m  fortune^  and  he  married  her  accordingly;  *?**i**^ 
the  court  iaid  it  was  a  great  crime  and  worthy  to  be  puniflied,  and  LfL«a?c** 
that  (b  it  fhould  be  if  they  could  any  way  get  at  it ;  adjornatur.  was  given 
Comb.  456.  Mich,  o  W.  3.  B-  R.  the  King  v.  Thorp.  to  file  an  in- 

^  ^  «  *  formation 

pro  marie- geftura  againft  two  for  procuring  a  gentleman's  fon  to  many  a  woman  of  infamous  ro- 
potation.  7  Mud.  39.  Trio,  i  Anns,  B.  R.  the  Queen  v.  Blacketand  Roblnfon. 

12.  A  C9r9ner  having  fworn  the  jury  to  inquire  of  the  death  of 
one  fuppofed-tolrc  a  felode  fe,  2SiA  finding  the  evidence  very Jinng^ 
took  off  fame  oftbeinqueji ;  and  though  it  was Taid  that  this  coroner* 
vras  a  weak  filly  man,  yet  Holt  faid,  there  was  no  reafon  why  an  in- 
formation fhould  not  be  againft  him.  12  Mod.  493.  Pafch.  T3  W. 
3.  the  King  v.  Stukeley. . 

13.  An  information  was  graiited  againft  one  for  counterfeiting 
or  pretending  him/elf  to  be  bewitched  by  a  poor  woman  who  was 
thereupon  indlfted  for  witchcraft  and  acquitted,  and  the  whole  dif- 
covered  to  be  a  cheat.  12  Mod.  556.  Mich.  13  W.  3.  B.  R.  Hath- 
awa/s  cafe. 

14.  Againft  a  dyer  for  woading  his  cloth  only  to  the  third  Jiall 
(whereas  the  cuftom  of  dyers  was  to  woad  it  to  the  fourth  Jiall)  and 
thin  marking  it  with  the  company's  feal  as  if  it  had  been  wooded  t§ 
the  fourth  Jiall  \  he  was  found  guilty  of  woading  it  only  to  the 
third  ftall,  but  not  of  fetting  fuch  mark  to  it,  for  which  reafon  the 
court  was  of  opinion  no  judgment  ought  to  be  agajnft  the  defen- 
dant.    Skin.  108.  Pafch.  35  Car.  2.  the  King  v.  Worrall.  , 

15.  For  difturbing  riotofe  clamoribus  &  vociferationibus  the  eUc* 
iron  of  bailiffs  and  burgeffes  of  a  corporation  \  but  judgment  i)^ 
arrcfted  upon  the  pleadings.  Holt's  Rep.  353.  Trin.  6  Annae,  the 
Corporation  of  Bewdley's  cafe. 

16.  Informa!tion  was  upon  flat.  8  &  o  W.  3.  cap.  19.  f.  63. 
againft  K.  late  receiver  general  of  the  cuftoms,  that  the  defendant 
in  order  to  get  great  gains  to  himfelf,  did  fraudulently  and  falfely 
indorfe  20  exchequer  bills  as  if  they  had  been  received  for  cuftoms^ 
and  paid  them  into  the  exchequer  the  fame  day^  as  if  they  had  been  - 

truly indorfedy  in  deceptionem  &  defraudationem  didti  domini  regis;  L  4^^  J 
upon  not  guilty  pleaded,  the  defendant  was  convicted  j  but  for  faults 
in  the  pleadings  judgment  was  arrefted.     i  Salk.  375.  Hill,  n  W. 
3.  B.  R.  the  ICing  v.  Knight. 

17-  For  opprelfively  taking  and  extorting  fever al  fums  of  money  Show.  389. 
exceeding  the  ancient  rate  and  price  for  parage  over  a  river  \\iyxX.  ^C-Holfs 
judgment  was  arrcfted  for  a  fault  m  the  pleadings.    Carth.  226.  §  *^2  ^  ^ 
Pafch.  4.  W.  &  M.  B.  R.  the  King  v.  Roberts. 

18.  An  information  was  filed  for  2ifalfe  return  by  a  mayor  to  a  S.  P.  and 
mandcanusy  it  being  made  in  the  name  of  the  major  part  of  the  cor^  on^ac^ifol 
pcration  without  their  confent,     12  lyiod.  308,309.  Mich.  II  W.  tationrthV 
3.  the  King  v.  the  Borough  of  Abington.  majority  h$ 

ajrainji  hiiHf 
and  mutt  a  nturn  in  his  name  ;  yet  it  fliall  be  taken  to  be  his»  if  he  does  not  come  and  djiavow  it.   6 
Mod.  132.  Pafch.  3  Anns^B.  R.  cho  Queen  v.  Chapmaujlate  mayor  of  Bath. 

19.  An  information  was  filed  againft  a  gaohr  for  fuffering  one 
taken  up  upon  an  excom.  capiendo  to  go  at  large.  12  Mod.  434^ 
Mich.  12  W.  3.  Anon. 

114  20.  An 
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If* 

I  Mod.  tQ$.  20*  An  information  wa$  filed  againft  certain  perfbns  for  that  liKf 
fhcrciils  ^  enemies,  &c.  to  the  government  hired  a  boat  during  a  war  tviw 
not  by  Way  Prance  in  order  to  go  thitbery  intending  to  aid  and  affift  the  kiiig's 
of  informa-  enemies,  though  they  did  not  aSually  go  thither,  but  only  iiv- 

>. ..         ;*  and  aJ.  ' 

0.1,  So  for  writing  a  letter  to  another  to  moderate  his  %idl^for  that 
the  iingy  meaning  King  James  the  tA  would  hefoon  reftored^mi  that 
jfor  further  jfatisfaftion  herein,  he  would  foon  hear  that  many  lon)s 
Vtrould  rep^r  to  him  to  France,  and  what  to  do  diere  he  might  gueis. 
12  Mod.  31 1.  Mich.  II  W.  3.  the  King  v.  Lawrence. 
''  22.  An  information  was  againft  zjtt/lice  of  peace fo^  not  conviding 
perfonsfor  being  at  a  conventicle ;  feveral  exceptions  were  taken,  but 
'  .  fhe  court  gave  judgment,  becaufe  he  rjefufed  to  admniji^  em  oath 
which  he  is  bound  and  required  to  do  by  tie  22  Car,  9.  I.  though  aqt 
bound  to  convid  them  upon  that  oath  unleis  he  fee  reafi)fu  SJuiu 
^o.  Mich.  2^  Car.  2.  Smith  v.  Langham. 

23.  Upon  a  motion  to  file  an  information  againft  a  jufiicerfpea^t 
for  finding  the  profecutor  to  the  boufe  of  corrthion,  without  fi^dowS 

caufe  \  upon  a  rule  to  ihew  caufe,  he  (hewed  that  the  profecutor's 
mauler  complained  to  the  defendant  that  his  laid  fervant  was  iauqr 
^d  ^ve  his  (the  mailer's)  horfes  too  much  corn;  but  the  court 
holding  this  not  a  fufiicient  caufe  for  fending  a  man  to  the  houfe  of 
corre£Uon ;  leave  was  given  to  file  an  information.  8  Mod.  45. 
rafch.  7  Geo.  the  King  v.  Okey. 

24.  It  was  moved  for  leave  to  file  an  information  asainft  a/ij^ 
iice  of  peace  being  masor  of  S.  for  denying  a  warrant  to  the  prrfecutar 
ibho  was  beaten  by  3\  S,  as  being  for  neglect  of  publick  juflkc  ; 
but  a  riile  bein^  made  to  (hew  caufe^  it  was  (hewn  that  the  majrqr 
had  feveral  people  then  before  him  to  be  examined  concerning  a  riot 
which  happened  on  that  fame  day,  and  it  being  late  at  night  he  dcr 
fired  him  to  come  the  next  day^  which  is  the  denial  complained  o^ 
-^nd  thereupon  the  rule  was  difcharged  \  becaufe  the  mayor  had  done 
what  juftice  he  could ;  -and  the  profecutor's  intent  being  to  bring 
the  mayor  into  difgrace  and  inflame  the  corporation  againft  hinsy 
the  profecutor  was  ordered  to  pay  the  cofts  of  the  motion.  8  Mod, 
337.  Mich.  1 1  Geo.  the  King  v.  NichoUs. ' 

'  25.  An  information  was  againft  one  for  killing  a  nobleman's  dog, 
fettinff  forth,  that  Lord  S.  was  riding  in  the  vill  pf  D.  in  com* 
Middlefex,  and  that  his  grey-hound  being  then  and  there  foUowii^ 
him  the  defendant  drew  his  fword,  and  then  and  there  killed  the  dog. 

12  Mod.  377.  Pafch.  12  W.  3.  the  King  v.  Challpner, 

'  ^  26.  Information  was  filed  againft  one  for  buildins  olbcis  on  tho 
river  Thames  to  the  obfirulling  of  navigation*     |2  Alod.  615.  HilU 

13  W:  3.  the  King  V.  Clark. 

27.  Ah  information  was  filpd  againft  a  man  who  fet  up  a  btttrj^ 
and  after  run  away  without  drawing;  it.     12  Mod.  495.  Pafch,  rj 
W,  3.  Anon. 
f  4?0       ^^'  ^^^  taking  and  'marrying  a  daugbur  without  confeot  of 
Sec  Gnnr-    ^^  father,  which  is  offence  at  conunpi^  la^,  '  Sid.  38^.  Lev.  257. 

<Iian{D.  »)  l^c  King  v.  Xwiiieton. 
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99.  If  the  nuarfiHkU  rf  the  Kin^s  Bench  mifitbave  himfelf  in  his 
wffici  U  the  prejudice  rfanyj  he  who  is  prejudiced  by  his  mifdemeanor 
maj  prefer  an  information  againft  him  in  this  court  2  L.  P.  R« 
59.  cites  Hill.  23  Car.  B.  R.  and  if  he  be  found  guilty  upon  a  trial 
diereupon,  he  may  be  fined  by  this  court  and  fhalT  make  iatisfafHon 

.  to  the  party  alfo.  Ibid. 

30.  An  information  was  moved  for  againft  a  mayor  for  taxing 
Jeveral  perfms  who  lived  out  of  the  corporation  to  contribute  to  tht 
hdlding  a  bridge  and  other  charges  within  the  corporation ;  the 
mayor  fbewed  for  caufe  that  though  they  lived  not  within  the  cor- 
poration, yet  they  dwelt  within  the  liberties  thereof,  and  were  intitled 
U  the  Uke  privileges  ofthofe  who  lived  within  it',  one  whereof  tuas  to 
be  exempt  from  all  taxes  in  the  county  at  largCy  fo  that  it  is  reafonable 
^t  they  fhould  be  contributory  to  the  charges  within  the  corpora-  * 
tion  when  they  had  the  benefit  of  all  the  privileges  thereof,  and 
Aat  the  tax  now  in  quejiion  'had  been  paid  by  fuch  out'dwellers  time 
pirf  rfnund.  But  the  court  direded  that  this  matter  {hould  be  tried 
4ipon  an  information,  and  that  for  two  reafons,  the  one  becaufe  a 
iingle  perfon  might  not  be  able  to  conteft  this  n^atter  in  an  adion 
againft  the  whole  corporation }  and  the  other  becaufe  if  a  verdi(3; 
Inould  pafi  for  or  againft  fuch  itngle  perfoq,  it  would  not  end  the 
conteft  which  might  happen  agamft  the  reft.     8  Mod.  114.  HilL 

-  9  Gto.  the  King  Vt  the  Mayor  of  Tenterden. 

31*  A  clerk  in  Chancery  was  committed  by  the  Lord  Keeper 
for  a  very  high  nifdemeanor  m  fending  writs  into  the  country  with 
fiftyeUow  wax  upon  theih  without  being  fealed  by  the  great Jcal  as  if 
they  bad  been  aStuaUy  fealed^  and  this  was  iaid  to  be  a  miidemeapor 
next  to  counterfeiting  the  feal ;  and  he  was  bound  in  1000/.  him- 
ibif  and  two  more  in  500/.  each,  for  his  appearance  in  order  to  an 
informatioiL     I2  Mod.  355.  Pafch.  12  W.  3.  hatcher's  cafe. 

32.  An  information  was  exhibited  for  felling  an  ink-horn  made  See  Intent 
olndxed  bafe  metal  for  fterling  but  without  any  mark  put  to  it,  as  (Ph 

for  an  offence  at  common  law ;  and  the  court  was  of  opinion  that 
if  he  fell  fuch  metal,  though  but^^r  a  reafonable  price,  yet  it  is  an 
pjFence  and  that  no  fuch  metal  ought  to  be  made,  cited  Arg.  Skin. 
109.  as  Pargiter's  cafe. 

33.  An  information  was  for  not  takingfthe  oathsj  and  aSiing  as 
an  alderman  after  the  time  lapfed  for  the  taking  them.  Skin.  583. 
Trin.  7  W.  3.  the  King  v.  Haines. 

34.  On  a  motion  to  file  an  information  againft  the  mayoi:  and 
burgefies  of  M.  upon  an  affidavit  of  the  town  clerk  of  M.  for  admit- 
ting anq  H.  not  having  taken  the  oaths  of  abjuration  and  fupremacy 
at  the  time,  to  be  a  capital  burgefs  of  M.  which  .was  in  1714 »  per 
Cur.  If  be  took  not  the  oaths  at  the  time,  he  is  not  qualified  to  be 
a  bursefs,  and  the  length  of  time  wherein  he  continued  to  be  fo,  will 
not  obf^u£l  the  filing  an  information  againft  him,  but  then,  after  fb 

.long  time,  there  ought  to  be  clear  proof  of  his  wilful  refufal,  or  volun^ 
tary  TugleiSiy  to  take  the  oaths ;  but  certainly  an  information  ought 
not  to  be  granted  on  the  oath  of  the  town  clerk  himfeW,  becaufe  it  is 
bis  fiiult  that  H.  did  not  take  the  oaths,  and  it  was  fikewife  his  duty 
fo  difcover  the  not  taking  them,  which  for  fo  many  years  together 
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he  had  not  done,  and  therefore  that  kngti  oftimefiMlt  gain  8  fn» 

fumption  in  his  fevour,  efpecially  as  in  this  cafe  it  is  proved  by  6thr 

cffidaviti^  that  be  took  all  the  oaths  he  believed  to  be  requlfite  for  him 

^     to  take  at  the  time  of  his  eleSion.     And  fo  the  information  was 

not  granted.    8  Mod.  55.  Trin.   7  Geo,  1722,  the  King  v.  the 

Mayor  and  BurgefTes  of  Malmftury. 

4  Mod.  169.       35-  For  neglefting  and  refiifing  to  take  upon  him  the  office  tf  M 

s.  C--7-    Jheriffi    The  defendant  pleaded,  that  he  was  a  protefhint  diiTcntery 

w  ™*^^nde     ^^  ^^  "^^  received  the  facrament  within  a  year,  and  pleaded  dw 

for  aain-     ftatute  of  toleration  of  proteftant  diflcnters,  and  that  he  was  cxcnipc 

formation     by  that  ftatute.     *  But  judgment  was  given  againft  hinu  I  SalL 

in  nature  of  ,67.  Hill.  6  W.  &  M.  the  King,  &c.  V.  Larwood. 

a  quo  war-         '  »' 

rantoy  againft  on«  for  refufing  to  take  upon  himfelf  the  office  oicvmmmtwndUmancfBri/iolUterhb 
^vas  chofen.    But  the  court  denied  the  motion^  and  faid,  their  remedy  was  to  proceed  hj  their  by- 
lawsy  in  order  to  compel  him^  he  mi  being  afmbUc  offUtr,  ns  ajhariff  is^  &c.     But  had  tii^  applied 
to  the  court  for  a  maodamusy  they  fhoold  have  had  it.    11  Mod.  14a.  Mich.  6  Aaam,  the  Qoocb 
V.  Hongerford* 

1^4^  2 J  36.  Information  was  brought  againft  ^f9pijb  rocufantywbo  com- 
fomudy  and  afierwards  came  not  to  church.  Skin.  114.  Trio.  35 
Car.  2.  Anon. 

37.  Upon  a  motion  for  an  information  againft  the  oveKeers  of 
•           the  poor  of  the  pariih  of  W.  for  removing  a  poor  perfony  iU  eftho 

fmall  po»  into  another  parijby  from  W.  where  ue  was  an  inhabitaoc» 
and  the  feffions  refufing  to  give  reliefs  The  Chief  Juftice  (aid,  that 
where  a  perfon  is  vifited  with  ficknefs  by  the  2SL  of  God,  he  ougbt 
not  to  be  removed  from  the  place  where  he  is  fick,  to  the  £uther  en- 
dangering his  health,  without  an  order  of  two  juftiees  \  and  iffucb 
order  is  made  by  tbejufticeSy  knowing  him  to  be  fick j  em  information 
JhaU  go  againji  themi  whereupon  a  rule  was  made  to  ihew  caufe. 
Afterwards,  upon  (hewing  caufe,  they  denied  the  h6i  allied,  and 
'  moved  that  the  rule  might  be  difcharged  ;  for  that  this  woman  vriio 

was  really  fettled  in  that  parifli  to  which  (he  was  removed,  would, 
upon  the  trial  of  this  information,  be  evidence  againft  the  pariih  of 
W.  and  gain  a  fettlement  there.  But  the  court  was  of  opinion, 
that  the  fa£^  being  controverted,  and  carrying  fucb  barbari^  with 
It,  it  is  requifite  it  (bould  be  tried  upon  an  information,  aod  then 
the  jury  would  be  proper  judges  of  the  truth.  8  Mod.  326.  Micb« 
1 1  Geo.  the  King  v.  Edwards. 

38.  Upon  a  fuggeftion  to  the  court,  that  refcous  is  made  to  the 
fieriff'j  coroner^  ^c.  the  court  will  award  procefs  againft  the  rcf- 
cuer;  per  Nottingham  Attorney  General,  Arderne  Ch.  B.  and 
Laicon  did  not  deny  it.  And  it  was  agreed  clearly  by  the  re- 
porter, that  up^  fuggeftion  thereof  they  will  award  procefs.  Quaere, 
if  this  be  in  the  exchequer  only,  or  in  all  courts  of  record  i  Br. 
Surmife,  pi.  3.  cites  39  H.  6.  41. 

^r  for  rcf.  39*  An  information  ^^-as  filed  againft  an  enfign  of  the  guard,  (or 
epilog  a  per-  refcuing  one  arrefted  in  the  Park  by  the  Ld.  Ch*  Juftice* $  warroHi* 
f  n  from       j^  Mod.  256.  Jourdan's  cafe. 

t..t  Ihenff  -*       -^ 

in  tb{  ttmpkf  (as  it  feems.)  See  12  Mod.  556.  Mich.  13  W.  3 T.  Trtqr* 

40.  Information  for  a  fcandalous  narrative  Uconfed  by  the  defen* 
dant  Speaker  of  the  Houfe  j/'Cbmwc/w,  being  Dangcrfield'snamtivc, 

refusing 
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ft/UBing  M  a  nohUman^  (the  E.  of  Peterborough)  ;  the  deFenffant  n 

pleaded,  that  fa^  did  it  by  order  of  the  Houfe  of  Comrmm.^  and  de«- 
manded  judgment  if  diis  court  will  take  conufance  of  it.  The 
Att.  Gen.  demurred,  and  afterwards  the  defendant  pleaded  the 
common  plea,  quod  non  vult  contendere  cum  domino  rege,  and 
was  fined  lOfiOoL  Comb.  i8.  Pafch.  2  Jac.  2.  B.  R.  the  Kmg  y« 
Williams. 

41.  Fxyr  fiandalous  words  of  ajuftla  (fpeace^^  concerning  his  ot- 
fice,  and  the  exercife  of  it ; .  for  it  glances  on  the  government,  and 
defendant  was  fined  lool.  Carth.  14.  K.  v.  Darby. 

42.  It  was  moved  for  leave  to  file  an  information  againft  zfchooU 
ley  at  Winchefter  School,  /Aout  15  years  oldjfor  ajfaulting'^  beatings 
aid  challenging  one  Eyxes  a  clergyman,  who  was  then  thefecond 
fnajter  of  that  fcbpol,  for  no  other  caufe,  but  reproving  the  defendant 
for  fomething  done  at  fchooL  And  a  rule  was  made  to  fhew  caufe. 
8  Mod.  283.  Trin.  10  Geo.  the  King  v.  Sir  Cha.  HoUoway. 

43*  In  an  information  iox  hiriiing  a^vay  a  childy  and  carrying 
him  to  Jamaica.  -Pemberton  Ch.  J.  declared  the  law  to  be  againft 
hinit,  it  not  being  lavirful  to  take  a  child  under  age,  though  he  pre- 
tend to  have  no  friends^  &c.  and  carry  hinfi  away ;  for  that  the  parish 
.might  have  bound  him  out,  and  he  may  have  a  mafter  \  and  if  not^ 
he  ought  to  be  bound  by  a  juftice  of  peace,  and  for  a  reafonaUe 
time.  Skin.  47.  Pafch.  34  Car.  2.  the  King  v.  Willmore. 

44.  An  information  upon  the  ftatute  of  1  Jac.  cap.  22.  becaufe  [  4^3  J 
die  defendant  allocayit  &  figillavit  vigint.  coria  tannat.  Anglice  tan^ 

ned  JkinSy  not  being  good  and  fujfficient.  Skin.  366.  Mich.  5  W.  ^ 
M.  Leonard  v.  Beech. 

45.  An  information  was  moved  for  againft  one  for  building  a 
wharf  contrary  to  a  private  a^t  of  parliament  for  making  a  river 
navigable  ^  the  court  faid,  that  though  it  was  not  an  s&  of  fo  pub- 
lick  a  nature,  as  that  they  ought  ex  officio  to  take  notice  of  it,  yet 
becaufe  it  was  for  the  publick  goody  and  the  matter  [complained  ofj 
Idire^ly  againft  tty  they  gave  leave  to  file  an  information  j  but  they 
held,  that  an  information  will  not  lie  for  the  violation  of  a  private 

Jlatute.  12  Mod.  398.  Pafch.  12  W.  3.  Anon. 

46.  Leave  was  given  to  file  an  information  againft  the  defen- 
dant, by  whom  the  plaintifPs  wife  was  inveigled  away^  and  who 
frocured  merchants  and  tradejmen  to  fell  goods  to  her^  in  order  tofaddle 
the  hujhand  with  the  debt,  he  agreeing  with  the  fellers  to  deliver 
the  goods  back  again.  12  Mod.  454.  Pafch,  13  W.  3.  Pocock 
V.  Thornicroft. 

47.  A  will  was  proved  in  a  confijlory  courts  and  taken  away  hy 
^ne  in  order  to  cheat  legatees,  (as  he  thought).  And  per  Holt  Ch. 
J.  the  probate  is  authority  enough  for  the  legatees  to  go  upon,  thou^ 
the  will  be  loft,  and  the  oiFence  need  not  go  unpuntflied ;  for  they 
may  have  indi(%nent  or  information.  12  Mod.  325.  Mich.  11  VV\ 
3 v:  Deer. 

48.  An  information  was  brought  upon  35  H.  8.  17.  for  con- 
verting wood'land  into  arable  and  pafture :  exception  was  taken  be- 
caufe It  was  not  (hewn  in  the  information,  that  the  land  was  fet 
^p^ift  and  )ifed  for  wood-land,  according  to  the  words  of  the  ftatute ; 

but 
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but  it  wsa  not  allowed,  it  being  iaid  bofcos,  &c«  and  £udt  that  fer 
cutting  down  timber^  growing  fparjinij  and  turning  it  into  arable^  no 
information  lies  on  this  ftatute  3  but  the  court  would  not  quafh  j^ 
it  being  an  information.  Skin*  52.  the  King  v.  Ld.  StalFonL 

49*  Xeave  was  moved  for  to  file  an  information  againft  tbe  de» 
fendant  for  thefe  words fpoke  of  a  juftice  ofpeacey  Viz.  He  is  an  eld  rogui 
for  fending  his  warrant  for  me.  Holt  Ch.  J.  (aid,  that  he  deiervcd 
to  be  bound  to  his  good  behaviour,  though  it  be  not  proper  for  that 
juftice  to  do  it,  but  rather  to  get  one  of  his  brothers  to  do  it  for  him  ; 
and  leave  was  denied,  the  court  defiring  them  to  go  by  way  of  in« 
di£fanent  if  they  would;  12  Mod.  514.  Palch.  13  W.  3.  the  King 
v.  Lee. 

50.  Writing  afcandalous^  provoking  letter  to  a  perlbn  that  was  in 
debt,  and  gone  into  the  King's  Bench  prifon*  Raym.  201  •  Midu 
22  Car.  2.  King  v.  Sanders* 

vi^.  Ac-  (C)  In  what  Cafes. 

lions,  Qui  ^ 

I.  T  F  a  man  be  bailiff  of  the  king  by  paroly  b  that  he  canmi  Im 

^  compelled  to  account^  yet  if  information  be  given  thereof  in  the 

Exchequer,  he  ihall  account ;  per  Vavifor.    And  fo  fee,  that  where 

the  king  has  no  record  to  aid  him,  h^Jball  be  aided  very  often  bf  m- 

fbrmation.     Br.  Prerogative,  pi.  94.  cites  15  H.  7.  17. 

2*  That  information  would  ferve  inftead  ofiffice^  fee  Br.  Surmifr^ 
pL  30.  the  latter  part. 
S.abxitQot  3'  ^^  information  was  brought  in  the  Exchequer /ir  mi  isOrum 
«niaiy.S.P.  fton  into  the  lands  of  the  kingj  and  cutting  lOOO  oaks^  (/r.  The  de* 
"  >tt  i^'^  fendant  pleaded  not  guilty.  The  witnelTes  fwore  that  the  hod  wm 
name  of  ^  S^^^  ^'^^>  parcel  of  tbe  King's  polTeiliont  ^^  N.  and  others  had 
Vannf  and    cut  down  1500  oaks,  every  one  worth  20  s.   Upon  which  N. 


'  Rowland  ap  found  guilty  to  the  value  of  1 500  ^    Afterwards  N.  broudu  his  biH 

^'^  of  perjury  m  the  Star  Chamber  againft  the  witneiTes,  auegiog  the 

land  not  to  be  the  king's,  that  they  cut  down  no  trees,  and  that  any 

there  wa!^  not  of  that  value.    This  matter  being  referred  out  of  the 

Star  Chamber  to  the  2  Chief  Juftices,  they  refolved,  that  the  norw 

[±l±'\  ^^f<^^^^^  ought  not  to  anfwer  to  the  *  right  of  the  landi  for  k 
^  J  ^  -'  would  be  inconvenient  to  examine  it  in  that  court  \  but  to  the  reft. 
Hawk.  PL^.  which  were  matters  of  faSf<^  they  ought  to  anfwer.  Cro.  J.  212. 
c.  262.  cap!  Mich.  6  Jac.  Nannge  v.  Rowland  apXlli^  ^  al. 

ft6.  f.  9.  but 
cited  at  (F}iafca. 

4*  An  information  will  not  lie  when  ^flatute  doth  barely  probiUi 
a  thing.    Vent  63.  Hill.  21  &  22  Car.  2.  Crofton's  cafe, 
t  On  a  5»    ^bf  $W.^  M,  cap.  i8.  recites,  that  malicious perfons  hai^ 

Selin^iB.  ^'^^^  oflati  than  in  time  paji^  procured  to  be  exhibited  and  proTecuUd 
Ibrmatloa  informations  in  the  King*s  Bench  for  *  trefpaffes^  batteries  ana  otbar 
in  nature  of  mifdemeanmrsy  and  after  the  parties  fo  informed againfl  had  appeared  med 
*J^/!  *"^*  pleaded^  the  informers  hadfeldom  proceeded,  any  farther^  whereby  tbepw^ 
imml  Ot      tiesfo  informed  againft  bad  been  put  to  great  charges^  andaUbougb  ver^ 
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.  iSiflj  haihunghtnfer  tbttitt  tr  a  noUt  trtfiqui  tntertdj  thty  had  m  rt'  ««TJ»  *«• 
md,fir  tbiir  cofit.  ^-^ 

^nhat  ioahority  ihey  admitted perfana  to  htfrttmm  of  th6  corporation  who  i^  tnt  /fv<  wthin  Ac  borough^ 
tlie  motion  was  pretended  to.be  on  behalf  of  the  freeinen»  who  by  this  means  were  incroached 
iipon;  and  aa  information  was  granted,  becaufe  it  was  a  fuefian  of  riik,  and  then  was  no  otitt 
vMftntfk,  nor  to  redrefs  the  parties  concerned*  Is  a  quo  warranto^  the  judgment  is  to  feiib 
the  firanchife  into  the  king's  hands  1  but  in  an  information  as  bere^  it  is  to  ouft  the  «tefendanc  of 
the  particular  franchlfe.  i  Salk.  374,  Hill.  10  W.  3.  B.  R.  the  King  v.  the  Mayor,  *c  of 
Hertford.  But  afterwards  a  motion  was  made  to  fet  afide  the  procefF,  becaufe  no  rMgm^ 

tsmci  was  givfm  according  to  this  ad ;  and  this  being  to  try  a  right,  xhm  queftion  was  whether 
it  was  within  the  words  of  the  ftatute,  trefpai&s,  batteries,  and  other  mifdemeanorsy  wbidt 
are  frivolous  wrangling  matters  of  an  inferior  nature.  But  per  Cur.  this  ufurpatioo  here  pre« 
tended  was  a'  mfdcmuum-f  and  the  information  might  be  as  vexatious  in  this  cafe,  as  in  treipa(s 


or  battery  I  that  this  is  a  mmSaJ  law  to  frtvtm  vexathnf  andtmfi  be  conftnied  aceordingly*  AbA 
therefore  the  procefs  was  ordered  to  be  fet  afidc,  but  the  information  ilood«  r  Mlk.  37^* 
Pafch.  za  W.  3.  S.  C— — Carth.  503.  Mich.  11  W.  3.  B.  R.  S.  C. 

6.  A  mandamus  was  granted  f9  the  Jurgeon^s  company^  U  choofi 
•fficersy  wb§  made  a  return  under  tbetr  common  Jeal^  and  a  rule 
bong  moved  for,  and  granted  to  file  an  information  againft  fome 
particular  perfons  for  that  return.  Holt  Ch.  J.  faid,  the  court  muji 
frneed  hj  way  rf  information  \  for  being  a  matter  concerning  puUtck 
government^  no  particular  perfon  is  fo  concerned  in  intereft  as  to 
maintaun  an  adion,  and  tnie  information  nrnft  be  granted  againft  par^ 
ticular  perionsy  though 'the  return  be  under  their  common  feal; 
for  there  is  no  other  way  to  try  thdr  right,  and  if  it  be  found  for 
the  lung,  there  muft  be  a  peremptory  mandamus.  Perhaps  we  fhall 
fet  a  finall  fine,  i  Salk.  374.  Trin.  11  W.  3.  B.  R.  The  cafe 
of  the  Surgeon's  Company.  . 

(D)  At  what  ST/W ;  and  before  whom. 

!•    AN  informer  mutt  commence  bis  fuii  witbin  ayearsSter  the  The  partf 
-^^   offence  done,  otherwife  he  ihall  not  have  a  moiety  of  the  ^^^^  ** 
penalty.    And  if  he  has  put  in  his  information,  though  the  party  urained  to 
it  notjerveJ  witb  procefs  to  anfwer  it,  yet  the  feme  appropriates  the  a  y««r  after 
penalty  to  him.    Godb.  158.  pi.  216.  Mich.  6  Jac.  B.  R.  Anon.    ^'^^ 

hot  that  reftraint  did  only  extend  to  common  informrs,  3  Le.  237.  Mich.  32  ft  33  EUz.  in  Scacc, 
Broughton  v.  Prince. 

a.  No  information  by  conunon  informer  can  be  brought  before 
juftices  rf  the  ^peace^  yxKxcts  ofaffife,  or  juftices  of  oyer  and  ter- 
miner.   Jo.  193.  Mich.  4  Car.  B.R. 

3.  After  the  attorney-generaHas  informed  upon  a  penal  laW)  no 
other  can.    Hard.  201.  Mich.  13  Car.  2.  Att.  Gen.  v 

4.  When  an  informer  hath  attached  his  action  in  a  court,  ano*  f  ^  «.  ^  1 
thet  informer  cannot  inform  for  the  femq  thing.  Sti.4i7.  Paich.  L  4^5  J 
1654..  B.  R.  Anon.  ^'■*^?-„ 

■'^^  315.  s.  p. 

debated.  Green] ▼.  Edwards.*— •5  Rep.  38.  b.^The  former  information  is*  a  good  bar  if  it 
be  bonafidt^  and  if  it  be  not  bona  fide^  the  plaintiff  majr  <»ver  tbefrauL  Noy.  118.  Cbalchman  v. 
Wricht^^— If  there  be  2  informations  in  the  fame  day  for  the  lame  offencoy  the  court  can  give 
judgment  for  neither.  Hob.  ii8.  Pye  t.  Cook.— ^If  he  would  plead  that  other  informatioa 
was  exhibited  in  the  fame  term,  he  (hould  plead  that  this  information  was  exhibited  tali  St  in 
the  (erm>  and  that  at  another  day  before  in  the  fame  term^  the  other  informatioa  was  oxhi<^ 
bited.    2  Lev.  141.  Trin.  a;  Cai^.  a-^R«  Hutcbinfon  y.  Thomas. 

(E)  Proceedings 


(E)  Proceedings  in  general. 

I«  ^T^  Hough  an  infbrmadon  be  fiiulty  in  the  body  of  it,  ytt  Ae 
.  -^  court  will  not  quajh  it  on  moiiony  but  the  defendant  nui/i  dn^ 
mur  to  it  for  its  infufficiency.  2L.P.R.  59.  ciles  Pafch.  1650. 
B.R»  24  May.  But  it  is  otherwife  of  an  indi&nent.  The  dif- 
ference &ems  to  be,  becaufe  informations  ufe  to  be  preferred  for 
greater  ofiences,  and  more  pernicious  to  the  cxmunon-wesdlfa  thaa 
indidments  ufually  are. 

2*  Note,  diat  it  was  fald  by  Keeling  J.  for  law,  and  agreed  by 
idle  court,  that  if  any  information  be  exhibited  by  the  attorney  gene* 
ral^  or  the  mafter  of  the  crown  office^  the  court  will  quajb  it  upon  mo^ 
tionj  if  there  be  cauje\  for  this  \%  ox  officio ;  but  otherwife  it  is  of 
an  information  exhibited  by  other  common  perfons ;  for  this  fhall  not 
be  quaflied  by  motion,  by  reafon  in  this  cafe  there  (hall  be  cofts. 
Sid.  152.  Trin.  15  Car.  2.  B»  IL  Fountain's  cafe. 

3.  It  was  faid  by  i^erjeant  Matnard  that  after  evidence  given  in  an 
information  the  king's  counfel  may,  without  the  party's  confeot* 
withdraw  a  juror  and  try  it  over  again..  Vent»  28.  Paich.  21  Car. 
2*  B.  R.  Anon. 

4.  An  information  being  upon  an  ancient  ftatute  of  continued 
tffe,  and  general  good ;  though  the  time  of  maiing  the  ftatute  be 
m/iaken^  yet  the  information  w^  held  to  be  good.  Skin*  iii« 
Trin.  35  Car.  2.  B.  R.  Anon. 

5.  If  a  nian  be  bound  by  recognizance  to  appear  thefirfl  day  of  the 
terniy  and  is  charged  upon  his  appearance  with  an  information;  tn 
cafe  the  information  be  laid  in  Middlefex^  the  party  has  time  to 
plead  during  all  that  term,  fo  that  it  cannot  come  to  trial  in  die  terra  ; 
bulr\vi  cafe  it  be  laid  in  any  other  countyy  the  party  (hall  have  time  to 
plead  till  the  next  term ;  for  he  is  as  much  concerned  to  defend 
himfelf  in  thofe  cafes  as  in  any  civil  a(%on ;  and  fince  the  law 
allows  him  counfel,  the  law  allows  him  dme  likewife  to  confult 
with  them.    2  Salk.  514,  Mich,  i  W.  &  M.  B.  R.  Anon. 

^^Jl^  6.  4  ff^.  &  M.  cap.  18.  /;  3.  ena£fcs,  that  the  clerk  ef  the 
Cfwroa^  rrwf/n  in  the  court  of  King's  Bench  Jhall  not  without  exprels  order 
dons  might  ^iW/iinopen  cowxtfileanyinfornuitionfor^nytrefpafsormifdemeanorj 
**.  ^^^  or  ijfue  any  procefs  thereupon  before  he  Jhall  have  taken  a  recognisance 
moticm,  in  i^om  the  perlbn  procuring  fuch  information,  with  the  place  ef  bis 
the  luvmo  abode^^  title  or  profejfton  to  be  entred^  to  the  perfon  againfi  wbomfucb 
^^  f  flf^f^f^^i^n  is  to  be  exhibited^  in  the  penalty  of  20I.  that  he  win  ef- 
the  crown  fei^ally  profecute  fuch  information^  and  abide  by^  and  obfervebecb 
office,  but  orders  as  the  court  Jhall  iireSfy  which  recognizance  the  curi  ot  the 
fincc  this  crownj  and  alfo  every  jujlice  of  peace  {where  the  caufe  of  fuch  «f- 
4  &f  5  AT.  formation  Jhall  arife)  are  impowered  to  take ;  aiid  the  clerk  of  the 
&  M,  c.  i8«  crown  Jhall  make  an  entry  thereof  upon  recordy  and  fiall  Jile  a  memo^ 
it  cannot  be  randum  thereof  in  his  office ;  and  in  cafe  any  perfon  again/l  whom  an^ 
luHt^^tbe  information  Jhall  be  exhibited  Jhall  appear  and  plead  to  tffucy  and  the 
count  and  profecutor  Jhall  not  at  his  own  cofts  within  one  year  after  ijfue  joined 
that  to  procure  the  fame  to  be  triedy  or  if  upon  fuch  trial  a  verdi^  pafs  for 
'olous  'and    ^^^  defendant^  or  in  cafe  the  informer  procure  a  noli  profequiy  the  court 
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h  iuithmziito  award  to  die  defendant  his  coftsjtinleis  the  judge  be/ore  vexatious 

%vb9mjucb  infermation  Jhall  be  tritd  (hall  at  •  tbe  trial  f  certify  upon  matters; 

recoratbat  there  was  a  reafonable  caufe^ir  exhibifingfuch  informa^  ShepM^ 

iiani  and  in  cafe  tbe  informer  Jball  notj  within  three  months  after  thf  jn  caieoi 

cofis  taxed  and  demand  made^  pay  to  the  defendant  the  faid  cofls^  tbe  acquittal  or 

defendant  Jball  have  tbe  benefit  of  the  faid  rec9gnizance.  have  «^f- 

t%  Mod.  398.  Pafctw  11  W.  3.  Anon.  f  Holt  Ch.  J«  faid,  he  took  it»  that  wliere  this  aft 
f peaks  of  a  certificate  to  be  made  by  the  judge  that  there  was  probable  caufe  of  fueh  informationt 
it  is  intended  that  foch  certiftcate  Jhall  be  entered  upon  the  po/iea,  elfe  the  defendant  being  ac- 
^uitCed  muft  haw  his  cofts  taxvd.  Corob»  345.  Mich.  7  W.  3.  B.  R«  Aooxu  f^  A  T  6l 

S.  7.  Nothing  in  this  a^  Jball  extend  to  any  other  informations  than 
fucb  as  are  exhibited  in  tbe  name  of  their  majejly*s  coroner  or  attorney 
in  the  <ourt  of  King* s  Bench^  commonly  called  tbe  majler  of  tbe  crown 
office. 

7«  If  a  man  be  outlawed  by  procefs  in  an  information,  and  comet 
in  and  reverfes  the  outlawry,  he  mtffi  plead  in/lanter  to  the  informa« 
tion.     I  Salk.  371.  Mich.  7  W.  3.  B.  R.  the  King  v.  Hill- 

&  The  court  refiifed  to  quajh  an  information,  filed  by  the  attor- 
ney general,  upon  a  motion^  i  Salk.  372.  HilL  8  W.  3.  B.  R.  the 
Sang  V.  Gregory. 

9*  If  rule  be  for  filing  information,  and  non-pros,  be  thereupon  Thefolici- 
for  non-appearance  of  the  defendant,  a  new  one  cannot  be  without  l^ov^d^f^^ 
a  new^rme ;  for  the  firft  was  executed ;  and  here  the  court  gave  a  leave  to 
new  rule^  upon  payment  of  cofts.    12  Mod.  319.  Mich.  11  W.  3.  *«/•»•««<»- 
the  King  V.  Warburton.  f^lZ^ 

madon  in  order  $9  fie  another ^  and  Sir  Samoel  Aihtree  the  mafter  of  the  crown  office  faid,  the 
courfe  was  to  come  to  him  and  pay  coAs  upon  the  information  and  then  enter  a  ifon-pros.  and 
per  Cur.  you  OiaU  not  file  a  fecond  before  the  firft  be  difcharged.  Mich.  1 1 W.  j.  ix  Mod. 
325.  Anon. 

10.  In  the  cafe  of  the  information  againft  the  town  of  Hertford, 
after  it  was  filed  at  another  day  the  court  was  moved  to  flop  it,  if 
there  wcTcnotfecurity  for  cofis  according  to  the  late  a6l  of  parlia^ 
jnent.  Holt  Ch.  J.  faid  he  doubted  it  was  too  late  after  the  inform 
mationfled^  eipecially  by  motion,  but  perhaps  they  may  plead  iCi 
jaMod.  325.  Mich,  ii  W.  3,  Anon. 

1 1.  Information  againft  a  corporation ;  the  firft  procefs  out  of  ^  ^"^K*., 
the  crown  office  was  a  venire  facias  in  nature  of  afufftmonSy  which  ^oV.  •. 
was  made  returnable  in  Eafter  terrhy  anno  11  w.  3.  upon  which  a  B.a.S.C. 
dijlringas  iflued  returnable  crajl.  Trin*   and  upon   that  return  a  . 
fecond  dijlringas  was  made  returnable  in  15  days  in  the  fame  Trinity 

termj  and  upon  the  return  thereof  a  third  dijlringas  was  made  tejied 
in  that  term,  and  returnable  in  this  prefent  Mich,  term^  anno  1 1  W>. 
3.  And  now  it  was  moved  in  behalf  of  the  corporation  that  thofe 
two  laft  diftringas's  might  be  difcharged  for  irregularity  j  for  that 
the  procefs  in  thefe  cafes  are  to  be  returnable  de  termino  in  tcrminum, 
and  not  quicker  j  but  that  in  Trinity  term  there  iflued  two  dif- 
tringas's,  which  ought  not  to  be.  This  matter  being  referred  to.  . 
Sir  Samuel  Aftry,  the  mafter  of  the  crown-office^  he  reported  that 
the  proceedings  were  regular,  and  that  no  more  than  15  days  is  re- 
quired CO  be  between  the  tefte  and  return  of  thefe  proceUesi  but 

it 
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it  was  ftin  iififted  for  the  corporatioik,  that  Aetc  wete  abotfe  4^ 
precedents  in  the  office  in  fuch  infbmiations  againft  corporatioiil 
where  all  the  procefs  was  made  de  termm  in  terminttm  s  but  Hok 
Ch.  J.  anfwered,  that  crown  office  work  was  like  church  worlct 
very  flow  in  its  progrefs,  it  being  ufual  for  the  clerks  to  make  all 
fucD  proceis  out  together,  and  of  the  fame  tefte  and  return  from 
term  to  term ;  but  no  law  requires  that  it  ihould  be  fo.  WhereiqMsa 
the  prolecutors  moved  for  a  fpecial  rule  to  eftreat  the  iifiies.  upoo 
thefe  procefles,  but  no  fuch  rule  was  made^  but  the  jurors  were  left 
to  be  eftreated  in  due  time,  according  to  the  courfe  of  the  court. 
Carth.  503.  Mich,  il  W.  3.  B.  R.  the  Kii^  v.  Uertferd 
(Town.) 

12.  In  a  motion  for  an  information  agsunft  A.  an  affidavit  in  j 
metien  againft  aneiher  cannot  be  read ;  becaufe  the  fwearer  cannot 
be  profecuted  for  it,  if  it  be  falfe.  1 1  Mod  141.  Mich.  6  Annate 
the  Queen  v,  the  Mayor  of  Thetford. 

13.  It  feems  to  have  been  the  general  practice  wt  U  make  an  •nirr 
for  an  information  without  firft  making  a  rule  upon  the  peHbn  com- 
plained of  to  Jbew  caufe  to  the  contrary;  which  rule  is  never  grant* 
ed  but  updn  motion  made  in  open  courts  and  grounded  t^on  affida* 
vit  of  fome  mifdemeanor,  which,  if  true,  either  implies  feme  enor« 
mity  or  dangerous  tendency,  or  odier  fuch  like  drcumftances  [as] 
feem  proper  for  the  moft  publick  profecution;  and  ifthefer^ 
upon  whom  fuch  a  rule  is  made,  having  been  perfenally  ferv ed  with 
it,  do  noty  at  the  day  given  for  diat  purpofe,  give  die  court  good 

Jatisfa£iion  by  affidavit^  that  there  is  no  r^onable  caufe  for  the  pro* 
iecution,  the  court  generally  grants  the  information^  and  fometimeSy 
uponipecial  circumftances,  will  grant  it  againft  diofe,  who  cannot 
be  perfonally  ferved  widi  fuch  rule,  as  if  they  purpofefy  ahfent  tbem" 
Jehesy  iic.  2  Hawk.  PI.  C.  262.  cap.  26.  f.  8. — But  upon  fbewing 
a  reafonable  caufe,  as  that  be  w^s  acquitted  on  an  indioment  before 
for  the  fame  caufe,  or  that  it  is  intended  to  try  a  civil  right,  as  the 
tide  to  the  land,  Sec.  not  yet  determined,  or  that  the  complaint  i% 
trifling,  vexatious,  or  oppreffive,  the  court  will  not  grant  the  infbr* 
inadon  unlefs  there  are  fome  extraordinary  circuimfauicesy  which 
are  left  to  the  difcredon  of  the  court.  Ibid,  f*  9. 
• 

TriaTcE-f.)  ^*  iNformarion  was  made  by  a  fearcfaer  for  Jhipping  200/.  he 
pL  lu  13.  ^^  groates  to  carry  beyond  fea^  contrary^  to  the  fiatute  oflH.^ 

The  information  was  good,  without  Jhewing  to  whom  they  belonged  i 
quod  nota;  and  they  were  forfeited  without  fuing  execution  bj 
fci.  fa.  for  the  reafon  aforefaid^  a^d  this  by  proclamadon  in  the 
Exchequer ;  and  the  Exchequer  ihall  have  the  third  part  for  the 
king  by  the  faid  ftatute  of  a  H.  4.  5.  Br.  Surmife,  pL  30.  cites 
5  £.  4.  4. 

2.  Information  in  die  Exchequer,  for  that  the  defendant  bought 
wool  ofJF^N.  againft  the  Jlatute^  &c.  where  he  is  no  draper^  nor  did 
ffe  mate  cUtb  or  yarn  thereof  i  it  is  lio  pleay  that  be  did  Mat  buy  ^ 


3fnfetinatfOtt*  W 

t^i  N".  but  Jhallfay^  that  bt  did  not  buy  modo  l3forma^  &c.  for  if  he 
bought  of  W.  N.  or  of  J.  S.  it  is  no  matter,  nor  traverfable,  but 
the  buying  againft  the  ftatute.  £r.  Traverfe  per,  &c.  pi.  367* 
cites  33  H.  8. 

3.  Information  in  the  Exchequer ;  if  the  defendant  pleads  a  flea^  Br.  Prero- 
and  travgrfes  a  material  point  in  the  information^  upon  which  they  8*^*^f»  P^ 
are  at  ijue^  there  the  king  cannot  waive  this  ijfue  as  he  may  in  e!*6!  coal 
other  calA,  where  the  king  done  is  party  without  an  informer,  as  tra. 
above ;  per  the  king's  attorney  and  others*     £r.  Traverfe  per,  &c. 

pi.  369.  cites  38  H.  8. 

4.  An  iribrmation  v/zsfor  uttering  fiejh  30  days  forbidden^  unde 
petit  advifamentum  Cur.  &  quodforisfaciat  5  /.  for  every  offence  unde 
ipfe  petit  medietatem.  After  verdi£l  againft  the  defendant  upon 
noi  guilty  pleaded,  it  was  moved,  that  there  was  zjlatute  which.  • 
gives  5  L  for  an  offence  but  then  it  divides  it,  one  third  to  the 
kingy  another  third  to  the  informer^  and  the  other  to  the  poor  ^ 
and  the  court  took  time  to  advife^  but  Hobart  Ch.  J.  was  of 
opinion,  that  it  was  infufficient,  becaufe  an  information  hath 
tbmething  of  the  nature  of  an  a£^ion,  and  here  is  a  demand  of 
what  appears  not  to  be  due.  Hob.  245.  Trin.  16  Jac.  Pie  v. 
Weftley.  ' 

5.  Information  was  for  importing  20  pottacoes  of  tobacco  •  of  foreign 
growth  in    a  vejfel  not  beUnging  to  any  of  this  nation^    but    it  is 

-  not  faid  that  the  goods  imported  belonged  to  thzm^  as  the  adt  runs, 
but  concluded  generally,  contra  forinam  Jiatuii  \  after  verdift  it 
was  moved  in  arrcit  of  judgment,  that  the  moil  material  part  of  the 
act  is  omitted,  viz.  (to  them  belonging ;)  for  if  the  goods  import- 
>ed  do  not  belong  to  the  people  of  this  nation,  but  to  a  ftranger9 
then  they  are  not  forfeited  within  that  claufe  of  the  late  a<Sl ;  and  the 
words  contra  formam  ftatuti  will  not  aid  fubftantial  defeds,  as 
this  is ;  and  of  this  opinion  was  the  court,  it  being  the  mofi  ma^ 
terial  part  of  the  a6l  which  creates  the  offence^  and  therefore  ought 
to  be  pundlually  purfued \  and  judgment  was  arretted  j  but  the  court  r4.i8  T 
would  advife  whether  the  judgment  fhould  be,  that  the  party  eat  ^^  ^ 
indejine  die^  without  the  aiient  of  the  attorney  general.  Hard^ 
20,  21.  Mich.  1655.  in  Scacc.  Rook's  cafe,— als.  the  King  v. 
Rook. 

6.  Information  for  importing  32  bags  offpiceSy  ^Jfc*  being  of  the 
growth  ofjffiaj  Jfricay  or  jimericoy  from  Holland  beyond  the  feasy  not 
being  the  place  where  fuch  goods  were  firjl  or  mojl  ufually  Jhipfed  for 
tranfportationy  contra  formam  flat  uti  (being  the  adl:  for  navigation ;) 
the  defendant'  pleadedy  that  he  did  not  import  them  contra  formam 
^atuti}  it  was  found  for  the  plaintiff,  and  moved  in  arreft  of  judg- 
ment, that  it  was  not  alleged  that  thofe  commodities  were  not  of  the 
growth  of  Hollands  but  .it  was  anfwered,  that  that  is  fupplied  by  the 
'uerdia  j  for  if  they  were,  the  verdidl  ought  not  to  be  for  the  plain- 
tifii  and  the  information  alleging  them  to  be  of  the  giowth  of 
Afia,  Africa,  or  America,  and  imported  from  Holland,  implies  that 
Holland  is  not  within  any  of  thofe  parts ;  efpecially  it  being  laid 
contra  formam  Jiatuii  \  -  et  adjornatur  \    but  atterwards  thuy  held 
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the  exception  good,  and  judgment  was  arrefted  upon  it.     HardL 
217.  Mich.  1 3  Car.  2.  in  Scacc.  Pitcher  v.  Jones. 

7.  In  information  of  perjury  in  giving  evidence  in  B.  R.  ani 
verdi(^  for  the  king ;  ic  was  moved  in  arreft  of  judgment,  becaufe 
the  information  was  memorandum  quod  T*  F,  mites  dot  curiet  hk 
inteUigl  fcf  informarl  quod  termino  Sti^  Hillarli  in  rotulis  contine^ 
turjic  (viz,)  that  D.  brought  his  aiffiony  and  recites  die  whole  re- 
cord and  trial,  and  th^it  dekndstnt  faifum  pra/fitit  facramentum  at 
this  trial;  and  he  moved  that  this  is  not  pmtive  that  defendant  took 
a  ^fe  oath,  but  that  continetur  fic  that  he  took  afalfe  patb^  where 
he  ought  to  have  faid  after  the  recital,  thus,  et  ulterius  dat  curiae 
hie  intelligi  that  the  defendant  took  a  falfe  oath  at  that  trial }  but 
after  conlideration  the  court  gave  judgment  againft  the  defeiKlanc, 
tended  that    becaufe  the  late  precedents  arejb ;  and  now  after  verdiff  it  fiall  be 
jl^could  be    taken  a  dijiin^i  fentence  betwixt  the  recital  and  the  et  quod*     And  by 
'""*  Windham,  the  record  recited  being  in  this  court,  the  ju Jges  ftiaJl 

take  notice  how  far  the  record  recited  extends,  and  what  that  is  which 
is  pofitively  rehearfed ;  and  judgment  was  given  accordingly.  Raym. 
34.  Mich.  13  Car.  2.  B.R.  the  King  v.  Read. 


s  Hawk. 
PLC.  26r. 
cap.  2^.  f. 
4*  cites 
S.  C.  and 
fays,  it 
mufl  he 
confefled 
that  this  is 
the  mod 
reafonahle 
conftruc- 
tinn  ;   and; 
allcs  how  it- 
can  he  in- 


contained 
in  the  re- 
cord of  the 
trial  that 
fuch  an 
oath  was 
Uken  at  \l,  or  (hat  it  was  falfe. 


8.  Information  was  againft  fevcral  for  a  confederacy  and  c&t^piracj 
to  take  aivay  the  gallon  tradcy  by  which  the  poor  arc  fupplied,  and  to 
caufe  them  to  mutiny  againft  the  farmers  of  excifc ;  and  it  further 
recited,  that  uhere  the  excife  is  fettled  upon  the  king  by  parliament^ 
and  part  of  his  revenue^  the  defendants  have  by  combination  and  com^ 
federacy  endeavoured  to  depauperate  the  farmers  of  it ;  upon  not  guilty 
pleaded,  the  defendants  were  found  guilty  of  the  confpiracy  to  de- 
pauperate the  farmers,  but  of  nothing  more.    It  was  moved  to  quaih 
the  information,  ift.  Becaufe  it  was  w^/yJi/W  vi  i3*  armisy  but  this 
was  over-ruled ;  for  confederacies  and  confpiracies  are  not  properiy 
with  force,  but  fecret  and  occult  without  open  power ;  and  fevcnl 
informations  are  in  the  Exchequer  without  thofe  words.      2dly. 
That  the  defendants  are  not  found  guilty  of  any  ofFcncc  ;  for  they 
are  acquitted  of  all  but  the  impoveiifhing  the  farmers,  and  this  is 
no  crime  to  depauperate  another  to  inrich  onefelf,  and  fuch  generd 
charge  cannot  be  any  offence  as  appears  29  Aff.  45.  Stain£  95,  (F) 
but  after  ievcral  debates  the  court  adjudged  the  verdid  good,  unco 
which  judgment  (hall  be  given  fo][  the  king;  for  the  verdt^  relates 
to  the  information^  and  the  information  recites  that  tbi  exciji  is  pared 
of  the  king's  revenue ;  and  though  there  cannot  be  a  confpiracy 
without  fome  overt  a£l  of  feveral,  yet  they  all  agreed  that  the  con- 
federacy here  is  an  adl  puniihable,  for  which  judgment  (hall  be  given 
for  the  king ;  and  after  they  were  fined  in  2000  marks,  vnu  one  in 
500  and  the  other  in  100  each.  Sid.  174.  Hill.  15&  x6  Can  !• 
the  King  v.  Starling  and  15  others. 

and  coadtuntiwt  by  affembling  tbcmfclves  for  this  fturfwfe,  and  he  cited  45  E.  3*  t^ 

7410!  9*  A"  information  againft  a  ferryman  for  extortion^  was  that  he 
*  It  was  in-  extorted*^  from  diverfe  of  the  king's  fubjeSis  unknown  to  the  attorney 
f.itcd  by      general  pojfing  that  way  divers  fumi  ofmoney^  exceeding  tba  antiiut 

raUy 
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ratey  &c.    The  court  held  that  this  was  too  gineral  and  inc^rtain,  the  coun- 

aad  by  Holt  Ch#  J-  in  every  fuch  information  a  JingU  offence  ought  f^^f^fr^^ 

to  be  laid  and  afcertained\  becaufe  every  extortion  from  every  par-  that  de 

ticular  perfon  is  a  feparate  and  diftin^^  oftence,  and  therefore  thej  i»iimjd, 

ought  not  to  be  accumulated  under  a  general  charge;  for  each  of-  '^"^ 

fence  requires  a  feparate  and  diftinft  punifliment  accoiding  to  the  this  was 

quantity  of  the  offence,  and  unlefs  it  be  flngly  and  certainly  laid,  Ad:ti.cted  by 

the  court  cannot  proportion  the  fine  or  puniihment;  and  judgment  ^j^®  ti«*en 

was  arretted.    Cardi.  2a6.  Pafch.  4  W.  &  M«  B.  R«  the  King  v.  coutife!  if 

Roberts*  the  ofieocc] 

were 
'  fliewn  certainly*  which  was  not  done  in  tliis  cafe.    Comb.  193.  St.C« 

10.  Bui  Holt  Ch.  J.  faid,  it  is  true,  that  all  informations  of 
f(fe  Exihequer  are  general^  as  in  cafe  above,  but  the  realon  is,  becauji 
they  are  for  certain  penalties.    Ibid.  227. 

11.  Information  upon  thejtatute  8  iff  9  TV,  3.  cap,  19.^  63.  was, 
that  Exchequer  bills  were  i/Tued  according  to  the  form  ot  the  ilatute, 
and  that  the  defendant  exijlens  nuter  receptor  generalise  l^c,  didfrau^ 
dulently  and  falfely  indorje  20  hilh  at  the  cujhm  houfe  quaji  recepta 
ejjent  pro  cuftumis^  H  eodem  die  paid  them  into  the  exchequer^  as  if 
they  had  been  truly  indorfed^  in  deceptionem  &  defraudationem  didki 
domini  regis.  Defendant  was  con vifted;  and  this  being  moved  in 
arreft  of  judgment  Holt  Ch.  J.  delivered  the  opinion  of  the  court, 
ift.  That  nuper  receptor  does  not  import  that  he  was  officer  at  the 
time  of  indorfing  and  paying,  and  if  he  was  then  only  a  private 
perfon,  as  he  muft  be  taken  to  be,  the  indorfement  would  hurt 
no  body  but  himfelf,  it  not  being  fet  out,  that  there  were  any  con- 
tractors for  them.     ^dly.  The  word  (indoffe)  is  not  fufHcient ;  the 
words  of  the  2£k  are,  that  he  who  pays  the  fame  into^  l^c,  Jhallput  his 
name  to  the  fai'd  bill^  and  write  the  day  ofthemonih^  ^c.  and  the 
information  fhould  have  been,  that  the  defendant  fet  fuch  a  perfon' s 
name  on   the  back  of  the  billy  uhi  rev  era  there  was  no  fuch  perfon^  or 
ubi  revera  no  fuch  perfon  ordered  him  to  put  his  name  to  the  bill ;  for 
indoriavit  imports  a  writing  on  the  back  of  a  thing,  but  not  putting 
his  name  upon  it,  as  petit  auditum  indorfamcnti,  and  adding  the 
words  quafi  recepta  effent  pro  cufiumis^  is  no  explanation  but  by  ar- 
gument only;  znd  argumentative  informations  are  naught  for  that 
very  caufe  \  for  all  charges  ought  to  be  fet  certainly  out  in  plead- 
ings; nor  will  the  laying  itfaljo  indorfavit  in  deceptionem  regis j  and 
the  jury's  finding  it  fo,  help  it,  here  being  no  charge,  and  it  is  not 
enough  to  &y,  that  the  king  is  cheated,  but  he  muft  appear  to  be 
fo,  as  well  as  be  (sad  to  be  fo.  3dly.  The  faying  indorfavit,  qua^ 
ficepta  ejfentpfo  cuftumis^  i^c,  is  ill  \  and  it  (hould  have  been,  that 
the  defendant  made  a  falfe  indorfement^^  continenSy  Is^c,     Here  is  a 
falfity  but  nothing  charged  that  is  criminal;  for  that  falfity  could 
not  hurt,  nor  tend  to  hurt,  any  but  himfelf;  and  judgment  was  ar« 
refled.      i  Salk.  377.  HiU  ii  W.  3.  B.  R.  the  King  v.  Knight. 

12.  In  information  for  a  riot  it  is  not  neceffary  to  fay,  that  they 
4sffe?abled  with  an  intent  to  commit  a  riot ;  for  to  fay  that  they  aflem* 
Jned  riotofe  ii  routofe  ii  committed  an  unlawful  4i^  \»  fufficient;  for 
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that  is  a  not  ii  Mod.  117.  Trin.  6  Annae,  B.  R.  in  cafe  of  the 
Queen  v.  Soley, 

13.  Regularly  Ac  fame  artalnty  is  required  in  an  information  «# 
in  an  lidiolnunt.     2  Hawk«  PI.  C.  261.  cap.  26,  f.  4. 

[For  more  of  Infotmatfongt,  fe«  atttonS,  and  under  the  fevcral  pro- 
per Titles.] 


(A)    fFAo  fhall  be  faid  to  be  Inhabitants. 


known  what 

t9 


ought 


[420] 

Setf  Prohi- 
bition, (H) 
ace  Rob- 
bery. 

2  Inft.  702. 
Explains 
the  word 
(inhabi- 
tants) thus, 
viz-  ift* 
Though  a 
man  dv.\lli 
in  tin  i'OuJf 
in  a  foreivH 
county,  rid- 
ing, city, 

or  town  corporate,  yet  if  he  Aj/^  I^rtdf  or  tensme nts  in  l^is  own  fin/Jc/^en  and  nrjjiiiracce  io  the 
Gountv,  riding,  city,  or  town  corporate,  where  the  decayed  hridj^c  is,  hr  ij>  .in  inh.-Sit.tnl,  botb 
■where  his  perfon  dwcUeth,  and  where  he  hath  land*  or  tenements  in  hir  ovm  polfertion,  within 
this  ftatote.  Kota,  Habitatio  dicitur  ab  habetido,  quia  qui  propriismanibts,  &  fumptibos 


I.     22  -K  8.   C^  N  A  CT  S,  that  where  it  cannot  be  h 
cap*  5«/  ^«  3"  hundred^    town^  parijh^    perfony  ^c* 

make  fuch  bridges  \  if  they  he  out  of  a  city  or  town  corporate^  they 
Jhall  be  made  by  the  inhabitants  of  the  Jhire  or  riding  j  and  if  within 
city  or  town  corporate^  then  tty  the  inhabitants^  Ifc,  ut:J  if  part  of  fuch 
bridges  be  in  one  Jhire  ^  ifc,  and  part  in  ahcther^  or  if  part  be  within 
any  city  or  town  coporatey  and  part  wltlouty  the  inhabitcmts  of  the 
Jhiresy  cities^  or  town  corporatey  JJjuU  be  charged  fo  amend  fuch  pari  as 
Jhall  be  within  the  limits  of  the  finrcy  l^c. 


U.  habet,  ibi  habitaredicitui*.    a  Inft.  701. 

If  a  man  dwdUth  in  a  frdgnj}.iiei  riding,  city,  or  town  corporate,  and  k  '/'/o  a  l<"/f  andpf 
varas  in  anotlxr  (hire,  riding,  City,  or  town  corporate,  he  is  an  inhabh^int  in  each  f^^ire,  ndio^ 
city,  or  town  corporate  within  this  ftatutc.  Ibid. 

Ex  vi  termini,  every  perfon  that  dwellcth  in  any  (hire,  riding,  city,  or  town  coi  porate,  rocar^ 
Ic  bath  but  u  ptrfoaai  tejidfrtce,  yet  is  he  faid  in  bw  u>  be  an  inhabitant,  or  3  dweller  there,  as 
fervants,  &c.  hut  tixijli-iiutc  extmAttb  nnt  to  r/x-w,  but  tofucb  at  be  bwpjoiittiy  and  I  his  is  {gathered  ^ 
III*  words  of  the  fourth  branch  of  this  adl,  that  givcth  the  diftrefs,  viz.  and  tv  dizain  tmryfrSh 
ykthititnty  ^r.  I'ji  hh  Ltndif  f W(,  and  cbattUs, and  befules,  it  were  in  a  manner  infinite  and  impol^ 
fible  to  tax,  by  the  next  branch  of  this  ac^,  every  inhabitant,  being  no  hon(boIdcr.    Ibi  J.  703. 

Every  nrftyrrji^n  and  body  politick  r-Jidir^  in  any  csuKty,  riding,  city,  or  town  curporate,  of 
hxvwz  i'indi,  or  uv:rHKtiiin  any  (hire,  riding,  city,  or  town  corporate,  fu^  przprriii  wtarHms  i^ 
futKfttiku^  fnjjideni,  ^  Lihtnty  are  faid  to  be  inliah'tints  there  within  the  purview  of  t^  tlacute. 

Ibid.  .  ^  ^ 

An  inf.int,  t'xtt  L'ltb  houfc  or  lands  by  r/r/irrn/ 6r  ^;frc/AT^,  is  liable  to  this  pnblick  charge,  and 
fo  Is  the'hufband  of  a  feme  covert.    Ibid.    * 

#  • 

2.  The  word  (Inhabitants)  includes  tenants  in  fee-finifley  tenant 
for  life^yearsy  by  elegity  dfff.  tenant  at  willy  and  he  who  has  m  /w- 

tereft  but  only  his  habitation  and  dwelling.     6  Rep.  60.  a.  HilL 
/L  Jac.  C.  B.  Gate  ward's  cafe. 

3.  He  that  hath  a  houfe  in  his  ha^ds  in  a  town  may  be  faid  to  be 
an  inhabitant;  per  Tirrd  J.  Cart,  119.  Mich.  18  Car.  2. 
C.  B. 


( 


Sec  Pi-e- 
tcriptioa 

But  if  it  be 
for  their 
i>wn  pri- 
vate profit! 


(B)  What  they  may  do  or  claim  as  fuch,  and  How. 

I.  TNhabitants  of  a  vill,  without  any  cu(lom,.may  make  ordiiMn- 

*  ces  and  by-laws  for  reparation  of  the  churchy  or  of  a  t:g^ 

vjayy  or  any  fuch  thing  as  is  for  publici  good  generally^  an  J  i:i 

inch 
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luch  cafe  the  major  part  (hall  bind  all  others  without  way  cuAom.  at  for  the 
5   Rep.  63.  Mich.  32  &  33  Eliz.   B.  R.  in  the  ChamberJain  of  we"  <>">»- 
London's  cafe.— cites  44  E.  3.  19.  ["Ji^io^- 

'mon  of  pafture,  See,  ilure,  witK)i.t  cnftom,  they  cannot  make  by-law*;,  and  if  there  be  a  cuftom, 
yet  the  major  part.fh.iH  not  bind  the  re(t,  imlefs  there  he  a  cudom  to  warrant  it-  5  i^er*  ^3*  '^ 
Che  Chaip1>erlnin  of  Loudon's  cafe.— — 8  EJ.  2.  lit.  Aiiile  413.— 5  Rep,  67.  b.  in  cafe  of 
J^ifry  V.  Kenlhlcy* 

2.  In  irefpafs ;   the  defendant  ju/lified  that  every  inhabitant  in   S-  C.  fhort- 
cny  ancient  mefuage  within  the  viil^  by  r^ajon  of  his  cvnmorancy^   bui^no"^  ' 
therein  bath  ufed  to  have  common  in  the  place  where  for  all  his  judgment. 
great  beads  at  all  times  of  the  year,  &c.  and  fo  juftifics  as  an  in-  3  ^-  *©»• 
habitant.     It  was  refolved,  upon  dj.iiurrer,  not  to  be  a  good  pre- 
icripdon ;   for  inhabitants,  unlefs  inc  rporated^  cannot  prefcribe  te 
have  profit  in  another's  foiiy  but  only  in  matt,  rsof*  eajementy  as  in  a   f  42 1  1 
way  or  caufey  to  church,  &c.  fo  in  matters  of  difcharge  as  to  be    *s.  p.  3 
difcharged  of  toll  or  tithes,  or  in  modo  decimandi,  &c.  but  not  to  ^^^'  ^9^ 
have  intereji'y  for  that  muft  be  by  perfons  enabled  who  are  always  II^^^v. 
to  have  continuance ;  for  fhould  fuch  prefcription  be,  then  if  any  of  Patrick.^- 
the  inhabitants  depart  from  their  ancient  houles,  and  fuch  houfe  con-  *  R^oll.  R. 
tinues  empty,  the  inheritance  of  the  common  ihould  be  fufpendcd,  i)oJjeridge 
.ivhich  cannot  be ;  nor  can  fuch  common  be  f  releafcd  -,  for  though  j.  cites  iS 

one  inhabitant  (hould  releafe,  a  fucceeding  one  might  claim  it,  which  'E.  4 

is  againft  the  rules  of  law,  that  an  inheritance  in  a  profit  {hould  pgrH^iT* 
jiot  be  [capable  of  being]  difcharged ;  and  by  fuch  prefcription  a  ch.  Ji 
maid-fervant  or  child,  who  refides  in  the  houfe,  is  faid  to  be  an  in-  Show.  257. 
habitant,  and  to  have  the  benefit  of  common,  which  would  be  incon-  pajjjy, 
venient ;  and  refolved  by  all,  that  fuch  a  cuftom  alleged  %  by  way  Patridge.-* 
of  ufage  (not  otherwife)  is  not  good;  and  judgment  for  the  plain-  in  both 
tiff.  Cro,  J.  152,  Hill.  4  Jac.  B.  R.  Smith  v.  Gatewood.  ^Jhc'l»^ 

Milf^  anypgs;  per  Gawdy  J.  but  Wray  contD.  Cro.  E.  180.  Foxall  v,  Venables— They 
c^i  prefcribe  in  neither  caie  but  in  matter  of  eafement  as  a  way  tu  the  churchy  or  common 
fountain,  Sec,  they  ouglit  to  aUcjc  cufl  j.t>  per  Anderfon  Ch.  J,  Cro.  E.  441.  in  cafe  of  ||  Gooda/ 
V.  Mitchell.— cites  7  E.  4.  26. 15  E.  4.  20.— Ow.  72.  in  ||  S.  C.  ^ 

•f  They  cajinot  pr  feribe  fvr  an  intenji  becaufe  ihcy  canmi  releafe  h.  Arg.  Gibb.  2^6.  Trin» 
5  Geo.  %.  cites  S.C.  wf-But  a  prefcription  may  be  a^ain/l  an  inhabitant  for  matter  oicbatge^ 

Arg.  2  Bulf.  195.  cites  8  E.  3.  37, 

J  S.C.  6  Rep.  59.  b.  and  there  60.  b.  a  divcrfitv  was  agreed  between  a  prefcription,  which 
ought  always  to  be  alleged  in  the  perfon,  and  a  cuilom,  which  ought  always  to  be  alleged  in  the 
land.  Hob.  86.  cites  S.  G.  and  fays  tl^at  common,  being  an  intercll,  muft  inhere  in  fome  body, 
and  fo  Cannot  he  pleaded  by  way  of  ciif^om,  nor  crui  it  ftand  by  way  ol  cullom,  where  it  can- 
not itand  by  way  of  prefcription,  as  for  inhabitants. 

3.  Inhabitants  have  not  capacity  to  take  an  inheritance^  as  in  s.  P.Jcnk. 
15  E.  4.   to  have  *  common.    12  Rep.   |20.  Pafch,   12  Jac.  in  £^P^;jj^* 
Pungannon's  cafe.  TheVaitJe 

of  an  bmtfe-keeftr.  Bulf.  183,  Ordway  v.  Orme.--r— ♦  2  Bulf.  88.  in  cafe  of  Whinier  v.  Stock- 
^aa.^-— ^ro.  E.  36^.  Fowler  v.  Dale.  S.  P.  and  the  judges  were  all  of  that  ojmiion ;  but  no 
judi^eut  was  given. 

4«  A  grant  was  made  fomc  hundred  years  ago  of  land  to  'trufiees 
and  their  heirs,  that  as  many  inhabiuntsof  D.  as  were  able  to  buy 
3  cows  might  turn  them  to  conunon  Jn  the/aid  lands  from  fuch  a 
time  to  fuch  a  time-,  decreed  that  if  this  had  been  by  prefcription^ 
or  ufage  j  none  but  inhabitants  ofancimt  meJJ'uages  could  be  intltlcd 
to  it  i  but  here  it  is  other  wife  appointed  by  the  grant,  and  every  in- 

Kk  3  habitant 
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habitant  that  has  3  cows  may  put  them  to  grafs  in  thefe  lands  as  im 
the  original  grant.  Mich.  10  Geo.  9  Mod.  65.  Wright  V.  Hobert. 

5.  The  inhabitants  of  an  hundredh^vc  a  capacity  to  fiu  for  cojls  ofM 
nonfuit  upon  ^eJiat.ofWintoru,  and  by  the  23  H,  8.  15.  Gibb.  296. 
Trin.  5  Geo.  2.  C»  B.  the  Inhabitants  of  Laurefs  Hundred,  v 


gttl)llJttton. 

(A)   Th^  Farce  thereof . 


t.  A  And  M.  his  feme  brought  writ  of  dower  againft  J.  S.  of 
^^  •  the  dowment  of  B.  late  baron  of  the  (ame  M.  vriioJaUf 
that  fhe  was  ne  unques  accoupky  ice.  wherefore  it  was  fent  to  the 
hijhop  of  N.  to  certify,  and  now  he  certified^  that  he  could  do  nothing 
I  4^^  J  ^  ^'^^  ^^^  inhibition  which  came  to  nim  out  of  the  arches j  which 
is  not  fufficient  for  the  bifhop ;  for  he  ought  not  to  furceafe  the 
commandment  of  the  king  for  any  inhibition ;  wherefore  it  was  prayed 
that  the  bifhop  be  amerced,  and  a  writ  to  make  the  archbiihop  to 
come  for  the  difturbance  which  he  has  made.  But  the  court  de* 
nied  it;  for  they  would  not  allow  his  return  to  be  fufficient }  therefore 
bid  them  fue  a  ficut  alias  to  the  bifhop  of  N.  &c.  39  E.  3.  20.  a. 

2.  If  the  king  recovers  his  prefentment  to  a  churchy  and  has  a 
tvrit  to  the  bijhopy  &fc.  to  remove  the  other's  incumbenty  for  which 
the  incumbent  fues  an  appeal  in  the  archbiJhop*s  courts  &c.  by  reaibn 
whereof  the  arehbifltop  fendeth  a  prohibition^  that  he  d»  net  admit  the 
king's  clerk  pending  the  appeal'^  Wc.  then  the  kingjhall  have  a  writ 
direded  unto  the  archbijhop^  and  his  officers,  to  take  off  his  inhibition^ 
and  that  they  do  nothing  nor  fuffer  any  thing  to  be  done  by  others, 
in  derogation  of  the  crown,  or  of  the  king's  right;  and  (hall 
have  another  writ  againft  the  incumbent^  that  he  follow  not  fuch 
appeals,  prohibitions,  or  other  procefs  or  impediments,  jfnd  alio 
the  king  may  have  an  attachment  directed  unto. the  (heriiF  againft 
Jueh  incumbent^  if  he  go  on  there  ^fter  fuch  prohibition  directed  unto 
him.     F.  N.  B.  43.  (A.) 

3.  An  inhfbition  is  either  hominis  or  juris  \  it  is  ne  vijitationem 
facias^  vel  aliquamjurifdiciioncm  ecclejiajltcam  contentionem  vel  volun^ 

tariam  habeas.  Thus  when  an  arcobijhop  vifits,  he  inhibits  the 
bifliop ;  when  a  bifhop  vifih,  he  inhibits  the  archdeacon  ;  and 
the  reafon  is  to  prevent  fcandal  and  diflra<EHon ;  and  this  continues 
till  the  relaxation  of  the  inhibition,  which  is  not  till  the  lafl  pariih 
is  vifited,  and  then  it  is  entered  nulla  parochia  rejlat  vifilanda^ 
for  he  may  hear  of.no  faults  till  he  come  to  the  very  btft  parifh* 
,  3  Salk.  201.  cites  P.  13  Car.  Lunne  v.  Dodfon. 

4.  Now  after  fuch  an  inhibition  upon  a  metropolitical  vijitatian^ 
if  a  lapfe  happens^  the  bifhop  cannot  inftitute,  becaufe  his  power 
is  fufpended,  and  therefore  the  archbiflyop  is  to  inftitute ;  for  it  is  not 
only  penal  in  the  bifhop  fo  to  do,  but  the  inftitution  itfelf  is  void, 
becaufe  it  is  an  a^  of  jurifdiHion  from  which  he  was  fufpended. 
3Sa]k.  20i.pl.  2* 

5.  But 
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m  But  It  Aiay  be  a  'queftioji,  in  the  cafe  of  a  c^llation^  whether,  if  a 
lapfe  happen,  the  bifhop  may  collate  ?  becaufe  it  is  a  kind  of  title  $ 
but  the  better  opinion  is,  he  cannot ;  becaufe  it  is  not  by  way  of 
intereft^  but  by  way  of  frovifion  for  the  cure^  and  to  fupply  the 
negligence  of  the  patron ;  this  appears  becaufe  the  patron  may  pre- 
ftrnt  at  any  time  after  a  lapfe,  and  before  collation.     3  Salk.  202* 

pi-  3- 


<^m 


Jnjumtion^ 


•  Injnnc* 
tion  IS 
either  to 

(A)  Gran  table;  In  what  Cafes  to  flop  Proceedings.    infJme- 

I.  Tijf  O.  820.  pi.   1 108.  fays  nota,  that  the  Lord  Chancellor  in  a  court 

^^^  ihewed  him  a  note  of  his  own  coUeiSion,  out  of  the  bun-  of  law, 

41e  of  corpora  cum  caulis  in  chancery  of  20  H.  8.  by  which  it  ap-  *^j"".'*/ 

peared,  that  an  injunftion  iflued  at  the  fuit  of  HendV  v.  Owen  aticc'ckfu 

and  Wells,  not  to  pray  rcfiitution  upon  an  indictment  of  forcible  en-  aftical 

try  of  land  in  Surry,  and  becaufe  Jthey  broke*  the  injunction,  fci.  fa*   court, or 
' /r     1    '        •!•      ■'••      «■•  i-L        /•  i_        •'1     •'  r    a  court  of 

i/fued  pro  vtolatione  tnjun£itoms  \  upon  which  a  fine  o\xffit  to  be  af  equity. 

JeJJid  for  the  king..  Or  it  is /or 

•^  pojfjfton  of 

land ;  orto  rcjlram  cne  irom  doing;  a  fudtlen  "Majlj  or  dama^^e  to  the  freehold  or  intieritance  of  anothery 
by  felling  timber,  plowing  meadow,  &c.  It  fometimes  fuevedes,  and  at  other  times  it  isfyh/iftent^. 
to  the  decree.    P.  R.  C.  1 96.  ■      Curf.  Cane  440.  S.  P. 

2.  The  attorney  for  the  defendant  at  the  common  law  is  ih  open  T  a  2  7  1 
court  enjoined,  that  neither  he,  nor  any  other  by  his  means,  do  fur-  *-  ^  *^  •* 
thcr  proceed  in  an  aSfion  oftrefpafs  commenced  againft  the  plaintifF, 

and  depending  at  the  common  law,  nor  call  for  judgment,  untiH 
further  order  Ihall  be  therein  taken  by  the  Lord  Keeper.  Gary's 
Rep.  56.  cites  i  Eliz.  fol.  212.  Sedgci/ick  v.  Redman. 

3.  An  injundtion  ivas  granted  for  not  appear in^^  and  to  ftay  pro- 
ceedings at  the  common  law.  Gary's  Rep.  56.  cites  i  Eliz.  fol. 
213.  Knot  V.  Jackfon. 

4.  The  defendant  firft  exhibited  her  bill  in  this  court  for  land  -^othcdc- 
conveyed  to  her  in  jointure^  and  eviderfces  of  the  fame  land  >  and  after  ^y^ig^Yii^' 
anfwer,  and  replication  put  into  this  court,  made  difl-refles,*  therefore  aft  into  tho 
an  injunftion  is  granted.     Gary's  Rep.  68.  cites  2  Ehz.  fol.  173.  Chanceiy 
Kidnere  V.  Agnes  Harrifon.  ■     ,^-^»'- 

afier-u/ards  fued  lie  f>lMiitiff  in  the  Comtmn  Picas  for  the  fAme  lands  hefore  the  matter  was  determined 
in  the  Chancei7  ;  therefi»re  an  injunction  was  aivarded  ngainft  him  to  (lay  his  proceedings  in  ith 
Common  Pleats.  Gary's  Rep.  70.  cites  a  £liz.  fol.  263.  Bill  and  Gilford  v.  Body. 

5.  Injundlion  to ^ay  judgment  upon  certificate  of  the  juflices  ofaf  s 
Jifes.  Gary's  Rep.  69.  cites  2  Eliz.  fol.  237.  North  v.  Kelewich. 

6.  The  plaintiJfF  had  judgment  in  B.  R.  againft  the  defendant 
upon  a  bond  of  200 1.  and  zxioxhtv  judgment  Jor  300/.  upon  an  a^ion 
ef  debt  of  arrearages  of  account  in  B.  R.  and  ordered  they  may  pro- 
ceed with  execution  upon  the  bond  of  200 1.  and  alfo  to  take  exe^ 
^ution  of  iQoL  parcel  of  the  300 1.  provided  always,  and  it  is  or- 

K  k  4  dered, 


4*3  Jnjunaiom 

dered,  theT)laintiff  ^^7/  not  in  any  wife  proceed,  nor  fate  ixecutten  of 

the  200  /•  refidue  of  the  300 1.  recovered  upon  the  account,  without 

fpecial  licenie  of  the  court.     Gary's  Rep.  72.  cites  3  Eliz.  233. 

Brook  and  Ux.  v.  Apprice. 

Nowhere  7.  The  plaintiff  defired  to  be  relieved  againft  an  Migation  rf 

^^*t  w!J^«r  ^^^''  which  had  an  Intricate  and  infenfible  condition  put  in  fuit,  for 

anujiwance    that  the  plaintiff  being  dc fired  by  the  defendant  to  feal  a.  rekafe, 

to  the  fa-      defired  only  time  to  be  advifcd  thereof,  which  the  defendant  would  not 

?^*i°*^  yield  unto,  but  put  the  bond  in  fuit,  though  no  ways  damnified; 

being  old      ^^^d  now  the  plaintiff  is  ready  to  feal  the  releaj'e  5  therefore  an  injunc- 

and  blind      tion  is  granted.,     Carv's  Rep.  iii.  cites  21  &  22  Eliz.  Rowles 

defired  tim      y.  RowlcS. 

to  ccnffr 

with  his  friends  ;  the  plaintiff  upon  the  requeft  felled  the  alTurance,  and  liis  father  afterwanJi 
Cent  word  tO  the  Oefcndant  be  was  wWinsr  tofcixl  i;,  but  the  d'fo:d:mt  a»ftv  •r*/,  /m  dt.i  ma  care  •vbtibrr 
be  did  or  fiOf  kecaufe  he  had  but  dm  ejlut"  for  his  lift-y  and  the  dfindant  b-.td  his  bond  to  f-ijoy  ii  //>»  inr  hit 
iifpy  which  hf  didaccoidingfyy  and  yet  neverllielefs  the'  defeildant  put  ihc  bond  in  fnit  uj'oo  h:>  fa- 
ther's faid  rcf ufal  J  but  ftayed  by  iajundUon.  Caiy's  Rep.  149,  150.  cites  21  Eliz.  Knighi  v. 
Hartweli. 

S.  P.  iWd.  8.  Three  bonds  were  put  in  fuit  in  B.  R.  and  ftayed  by  injimdion 

p?lir^^  ^'  by  order,  becaufe  the  queen  was  hindered  of  herfne.     Gary's  Rep. 

*^^'  1 10.  cites  21  &  22  Eliz.  Pafchal  v.  Smith. 

Where  wa-  g,  h,  fpecial  certiorari  [iffued]  to  remove  a  caufe  out  of  Lsnion\ 

»y  atiwns  ^g  plaintiff'  proves  the  furmifes  of  his  bill ;  the  dy'endant  beginKeth 

brought  ^y  f^^^  '«  '^^  Kings's  Bench  for  the  fame  caufe\  and  therefore  was  ftayed 

thf^ams  by  injundiion.     Gary's  Kep.   ji8.  cites  21  &  22  Eliz.  Cliffe  v, 

flnkufa^  Turner. 

gainjrtbe 

Jame  defendant  for  the  fame  eoufe ;  this  being  in  the  natur^  of  barretry,  the  court  here  will  sraot  an 

injun^ion  to  fiay  the  proceedntgs  in  all  but  mc  of  them    P.  R.  C.  a  10* 

p.  R.  c.  10.  An  injunilion  was  granted  to  ftay  fuit  upon  an  a^ion  brought 

ai6.  S.  p.     r^y.  per  jury  J  before  the  caufe  in  queftion  here  heard  \  and  concerning 

a  promife  to  make  a  leafe  from  the  corporation.    Toth.  178.  cites 

22  Eliz.  Miller  v.  Society  of  Girdlers, 

11.  An  injunction  was  granted  againft  the  ijfue  in  tailiojiay  the 
•                 reverftng  of  a  fine  levied .  by  himfelfy  and  (I  think)  his  father  aUou 

Toth.  179.  cites  4.0  Eliz.  Arundeil  v.  Arundel). 

12.  Though  the  court  will  not  proceed  againff  a  member  who 
has  privilege  of  parliament ;  yet  if  a  parlianunt^man  fues  at  latVy  amd 
a  bill  is  brought  here  to  be  relieved  againft  that  a^ion,  die  court 
will  make  an  order  to  ftay  proceedings  at  law  till  anfwer  or  fur* 
ther  order.     Vern.  329.  Trin,  i  Jac.  2.  Anon. 

13.  An  injunftion  to  ftay  2i  fuit  at  law  in  an  affife  or  writ  of  re- 
dlffeifm,  touching  the  office  of  Chejler  herald^zxA  tne  profits  thereoL 
Toth.  178.  cites  10  Jac.  Knight  v.  Parfon. 

1 4-  A  third  perfon  interefied^  but  no  party  to  the  billy  profecutes  a 
fuit  at  law  for  the  matter  in  quejlion ;  he  was  ordered  to  be  made  a 
party  to  that  bill,  and  fuits  to  ftay  in  the  mean  time.  Toth.  236. 
cites  Trin.  16  Jac.  Auften  v,  Gheney. 

15.  An  injundion  to  ftay  proceedings  upon  a  quan  in^dlt^ 
Toth.  179.  cites  10  Gar.  Hewes  v.  Blewet. 

16.  An  adion  was  brought  at  law  by  an  adnuni/iratrix  i9  her 
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fate  hu/tandy  upon  a  i^ngle  bill  for  the  payment  of  money  due  to 
bim^  the  defendant  in  that  g<S^ion  exhibits  his  bill,  fuggeftingy 
that  in  truth  the  hufhand  was  not  dead,  but  concealed  himfelf} 
^nd  pending  this  fuit,  the  adminiftratrix  got  judgment  at  law  j  but 
the  court  granted  an  injuniStion,  and  direded  an  illiie  ut  law  to  try 
if  the  hujband  was  dead  qr  not.  |6  C^r  2.  N#  Ch,  R.  93.  Scott  V,  ' 
ileyner. 

17.  Qn  motion  for  an  injundlion  to  ftay  proceedings  on  a  honi 
upon  offer  to  give  judgment  with  reUafe  of  error s^  North  K,  anfwer- 
ed,  he  did  not  think  that  fo  beneficial  an  offer  as  it  might  be  look*- 
edupon,  becaufe  the  plaintiff  may  bring  his  writ  of  error,  and  put  de-^ 
fendant  to  plead  his  releafe,  and  fo  delay  time  as  long  as  if  no 
rcleafc  of  errors  had  been  given ;  but  on  the  plaintifPs  offering  to 
be  bound  by  order  to  bring  no  writ  of  error,  ai>  injunftion  wa$ 
fiwarded.  Hill.  1682.  Vern.  120.  Anon. 

18.  In  a  caufe  on  the  Latin  Jide^  on  a  motion  that  the  defendant  *  Pl.O. 
might  ftand  committed  far  not  vacating  his  letters  patents  of  repri-  393-*-ot^ 
ials,  it  ivas  moved^  that  they  might  be  at  liberty  to  bring  a  writ  ^f  error  \.  jj,^* 
in  B.  R.  and  cited  Dyer,  &c.  But  the  Lord  Keeper  faid,  all  thofe  where  Qu^ 
]>ooks  were  founded  only  on  the  fingle  *  opinion  of  my  Lord  f  ^"^*  ™*^" 
Dyer,  and  that  he  thought  the  jurifdi^ ion  of  chancery^  even  of  the  ^jcto* 
Latin fide'i  notfubjeSied  untOy  not  to  be  controlled  by,  the  King's  Bench ;  pay  anno 
and  that  he  would  injoin  all  fuch  writs  of  error.     Vern.  131.  Hill,  »6  E.  3. 
,682,  the  Kiftg  V.  Cky.  ^^^^ 

execution,  and  the  writ  fuppofcd  the  fum  to  be  paid  anno  14,  and  by  the  fuit  the  feoffee  was  oufted« 
snd  he  fued  \vni  of  error  m  B.  R.  it  wa<;  awarded  that  he  ihuuld  be  received  to  the  fiilt ;  for  it 
fays,  that  if  upon  fuits  in  Chancery,  according  tc?  the  order  of  the  connmon  law,  there  is  error,  that 
it  Ihall  be  reformed  hy  error  in  B.  R.  hecuife  it  is  the  moft  high  court.  f  The  cafe  ii| 

Dyer  is  315,  a."  pi.  10®.  Tinn.  14  Ehz.  and  was  a  fcire  facias  brou'^ht  in  Chancery  to  have  execu- 
Cidn  of  a  recognizance  there  made  ;  and  the  defendant  pleaded  a  defeatance  made  and  delivered  to 
liim  by  the  plaintiff  aftv:r  the  recognizance  ;  but  the  deed  bore  date  a  month  before  the  recogni- 
zance, &c.  And  for  this  caule  the  defendant  was  not  received  to  the  p!ea,  but  execution  award* 
^<1 10  thQ  plaintiff,  becatofe  the  do*ien<lant  Brought  writ  of  error  in  B.  R.  where  the  judgment  was 
t"Cverfe'.V;  and  (o  not«  a  judgrncnt  given  in  the  Chancerywhich  is  before  the  king  himfelf,  revetw 
fed  in  B.  R.  which  is  alf9  before  ihe  king  himfelf,  an4  not  in  parliament.— —4  Infl.  So.  (c.) 

19.  Chancery  will  grant  an  injunftion  to  ftay  an  aftion  at  law 
againft  one  for  executing  the  procefs  of  this  courtj  though  it  iiTued  ir- 
regularly. For  it  ought  to  be  punllhed  in  this  court,  and  can  only 
be  examined  and  determined  here,  whether  regular  or  not  j  for  at 
law,  fuppofmg  the  commiliion  of  rebellion  ifTued  irregularly,  they 
will  not  allow  that  as  a  juftification }  and  therefore  the  injun£iion 
was  granted ;  and  it  was  referred  to  a  mafter  to  examine  whether 
the  commiflion  of  rebellion  iffued  regularly  or  not ;  and  in  cafe  he 
found  it  irregular,  to  tax  the  defendant  his  cofts.  Mich.  1684.  Per  '. 
North  K.  Vern.  269.  Bailey  v.  Devereux. 

20.  A.  and  B.  dined  at  F.'s  houfe,  and  after  dinner  fell  into  play^  r  ^^  -  l 
and  won  of  F.  in  ready  money  900  /.  which  B.  carried  away  with  him.  ^  •*  ^  ^ 
When  they  began  to  play  A.  and  B.  had  but  8  guineas  between 

them ;  F.  being  fomewhat  inflamed  with  wine,  brought  down  a  bag 
guineas  of  about  1500/.  and  B,  won  that  alfo  and  had  it  in  his  po/^ 
ffion^  but  as  he  was  going  with  it  out  of  the  houfe^  F.  and  his  fervants 
njed  upon  it  and^  took  it  from  him*    "B,  brought  an  adion  againft  F. 

"  for 
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for  taking  from  him  in  a  forcible  manner  this  bag  of  guineas; 
upon  which  F.  exhibited  hi$  bill,  charging  many  circumftances 
of  fraud  and  circumvention,  which  B.  in  his  anfwer  denied;  it  was 
moved  for  an  injunftion,  which  Ld.  C.  JefFeries  granted  till  the 
hearing  the  caufe.  Vern.  489.  Mich.  16874  Sir  Balil  FirebraiTe  v. 
.    Brett. 

21.  If  a  nwrtgagor  brings  a  bill  here  to  redeem^  it  is  at  law  accoun« 
ted  a  breach  of  covenant  for  quiet  enjoyment :  but  if  an  adlion  of  cove^ 

.  nant  be  in  iiich  cafe  brought^  this  court  will  grant  an  injundion. 
PerCur.P.R.C.  211. 

22.  The  lord  of  a  manor  brings  ejeSfments  againft  his  cuftomary 
tenants,  upon  pretence  of  forfeiture :  the  tenants  (or  fome  of  chem) 
bring  a  bill  here,  praying  he  may  Jhew  what  breaches  of  the  cuftom 
he  dejigns  to  infi/i  upon  at  the  trial,  upon  the  general  iiliie  in  ejec^ 
tione  firmae :  he  being  in  contempt^  the  court  without  entering  into  tbt 
merits  ordered  an  injunSiion.     r.  R.  C.  216. 

23.  This  procefs  is  (aid  to  have  been  heretofore  very  finequently 
granted  to/layfuits  upon  the  ftatute  of  2  Ed,  6»  cap.  1 2' for  treble  da^ 
tnages  for  mt  Jetting  out  tithes;  (becaufe  as  the  book  fuppofes,)  it  is 
in  nature  of  a  pen^ty;  and  the  party  fent  to  the  ecclefiaftical  court* 
p.  R.  C.  216. 

24*  If  z  privileged  perfon  of  this  court  is  fued  elfwhere  at  law,  he 
mav  ftay  the  fuit  by  injundion  \  for  he  fhould  be  fued  in  the  pet« 
ty-bag  office,  and  not  elfwhere.  P.  R.  C.  216. 

25.  The  plaintiff  went  over  the  defendants  ground  unto  his  hotfe 
toferve  him  with  a  fubpcena  of  this  court,  for  which  the  defendani 
brought  an  aHion  at  law,  quare  domum  &  claufumfregit;'  and  upon 
motion  here,  the  a^lion  of  tre(pa(s  was  flayed  by  injunction.  P« 
il.C.  217. 

(A.  2)     Grantable,  in  what  Cafes,  tojiop  Execution 
l^,^''^  or  to  */ay  fTaJ},  &c. 

J.     AN  injunSion  is  granted  to  difcharge  an  execution  by  elegit  ta« 
*^ .  ken  by  the  defendant  out  of  this  court,  for  that  he  being Jerved 
with  afubpoena  did  not  appear »     Gary's  Rep.  58.  cites  I  Eliz.  274. 
Hobby  V.  Kemp. 

2.  The  under-fherifF  of  M.  brought  into  this  court  the  body  of 
the  plaintiff,  by  command  of  the  Lord  Keeper,  in  execution  upon  a 
writ  of  extent  of  300  /.  together  with  the  laid  writ,  at  the  mit  of 
J.  S.  and  by  order  of  the  court  he  was  taken  from  the  fheriff  of  M. 
and  delivered  upon  execution-to  the  warden  of  the  Fleet  for  the'30oiL 
and  becaufe  the  defendants  (hewed  no  good  caufe  to  the  contrary 
upon  a  day  given  them,  therefore  it  was  ordered,  that  upon  recog- 
nizance by  the  plaintiff,  and  good  fureties,  to  (land  to  the  order  of 
the  court,  or  elfe  to  yield  his  body  prifoner  to  the  Fleet  in  execution, 
and  there  to  remain  untill  the  defendant  be  fatisfied,  he  the  phin« 
tiff  (hall  have  liberty  to  go  at  large ;  and  that  the  defendant  fhatl  not 
fue  for  any  manner  of  execution  by  force  of  the  (aid  execution^ 
Cary's  Rep.  71.  cites  3  Eliz.  Ro(re  y«  LaiTels  &  al, 

X  3.  An 
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3.  An  order  was  made  tojlay  the  money  inAtJkerjffs  hanis^  and 
to  be. redelivered  out  of  the  defendant^  hands.  Toth.  236.  cites 
x6  Jac.  Lupton  v.  Harman. 

4.  This  procefe  is  fometimes  granted  tojiay  executUriy  Vfher^ judg^  f  ^26  1 
nunts  are  entered  by  aiTent  of  parties  for  pcurity  of  mmey  borroweiL  ^  ^ 
P.  R.  C,  210, 

5.  Marjh  grounds  v/tre  ikzjcd  from  piowinjr.  Toth.  179.  cites  Injunaion, 
HiU.  8  Car,  Curteen  v,  Haveen.  to^? '** 

flMuim^  OTtradiHg,    Tr.  36  Car  1.  %  Chaa.  Cafes  165.  Eaft-  India  Company  v.  Interlopei:t. 

6.  An  injunftion  was  granted  agalnft  a  jotntrefs^  [though  by  the 
fettlemcnt  (he  was]  tenant  in  tail  after  pojibility^  (ffc.  to  flay  waft  ; 
and  the  court  held,  that  fhe  being  a  jointrefs  within  the  ii  H.  7, 
ought  to  be  retrained  from  aliening,  and  fo  granted  injundlion  againft 
%vilful  wafi.  Abr.  £qu.  Cal'es  222.  pi.  2.  Hill.  1701s  Cook  v« 
Winford. 

(A.  3)  Grantable,  in  what  Cafes,  to  quiet  PoJfeJJion^ 

!•  A  Acknowledged  ^fiatute  to  B.  for  160 1.  and  B.  agreed  hf 
'  *•  indenture^  thatj  if  A.  failed  in  payment,  the  ibo  Ljhould  he 
levied  in  certain  lands  only.  B.  after  d^rfaultyxr^^/  execution  ofthofi 
certain  lands^  and  aljo  of  other  lands  \  Sir  N.  Bacon  granted  an  in<» 
junction  as  to  the  other  lands  that  A.  fhould  quietly  enjoy  the  fame. 
Gary's  Rep.  52.  cites  i  El.  Pulvertoft  v.  PulvertOK. 

2.  The  court  being  credibly  informed,  that  the  plaintiff  was  in  M.'srrv/4S 
peaceable  poffeffton  at  the  time  of  the  bill  exhibited,  and  three  years  be*  *^^^ 
forey  an  injundion  is  awarded.     Cary's  Rep.j^66.  cite3  2  Eliz,  fol.  %uutTj, 
173.  Sapcote  V.  Newport.  s.  ami  M. 

hirUlfadum 
aHyfoldit  to  py.  R.  Tbt  trujies  Jifmh^d  fK  R.  in  bh  p^fftjfion*  It  was  moved  for  an  injundtiun  to 
quiei  the  poireflion  of  W.  R.  hut  there  w;is  no  hill  hlcU  ;  and  hecaufs  an  injunction  for  quietinr 
|Kifleflipn  is  only  pantahU  •  where  the  pluintif  hai  ken  in  poJJ'ffi'm  for  tbne  yc^rs  before  the  bitl  exbibitut^ 
ufrm  atiile  yet  unJeterntinedy  or  wherethe  caufe  itas  been  heani;  and  judgment p.ijj'tJ upon  the  merits  hy  the 
court;  therefore  Lord  Keeper  denied  the  motion.  Vcm.  156.  Pafch.  1683.  the  Lady  Poines's  cafe. 
.  ■■  I  S>  P.  and  it  muft  be  upon  tbefawc  titU,  and  nit  up'm  any  title  hy  leave,  [or  at  wiifl  or  de^ 
ttrmned,  of  which  the  court  muft  be  fatisfied  hyuitb.     P,  R.  C.  214.  The  ^\2imt\S  mrtji  aljo 

htnftfucb  pofTeffion  (or  rather  title  continuing)  at  the  time  of  the  motion,  and  the  injundlion  is  to  be  given 
only  fur  fuch  a  polTcnion  (or  upon  fuch  a  title)  as  he  then  hath,    P.  R.  C.  114  CmC 

Caiic.  450^ 

3*  The  plaintifF  iheweth  by  his  bill,  that  the  parfonage  of 
Thckelye  was  holden  by  force,  whereby  the  plaintij^' could  not  be 
induced ;  whereupon  a  writ  of  de  vi  laica  removenda  was  awarded 
out  of  this  court,  and  thereby  the  plaintiff  put  in  poiTeflion  by  the 
ilierifF:  neverthelefs  tlie  defendant  keepeth  the  ^Stt&onof  the  par-^ 
fonage  boufe\  and  for  that  the  plaintiff  is  bound  to  pay  Visfirft-fruits 
to  the  queen's  majefty,  therefore  an  injunction  is  brought  againft 
hinru  Cary's  Rep.  72.  cites  3  £Iiz.  fol.  262.  Boult  v.  Sir  George 
jBlunt,  &  al. 

4.  The  plaintifF  made  title  to  the  lands  by  a  leafe  parol  made  by 
the  defendsint  unto  him,  whereupon  he  did  fow  the  ground  with 
^Qtiiy  and  the  defendant  entered  upon  him  s  therefore  the  plaintifF 

bad 
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had  an  injun^Mon /if  thi  c9rru  Gary's  Rep.  72.  3  Eliz.  Harris 
fpn  V-  Chomelev,  «  al* 

5.  An  injunaion  was  moved  for  to  ftop  AcfaU  rf  EngKJh  BiUtt 
frtntid  heyoTidfeay  and  fo  to  quiet  the  king's  patentees  in  their  pc^- 
feffion,  and  in  refjpc^t  of  the  ftate,  which  the  chancery  was  ui^ed 
to  be  a  court  of.  But  Lord  Keeper  (aid,  he  did  not  apprehend  die 
chancery  to  be  in  the  leaft  a, court  of  ftate;  neither  could  he  grajit 
^  injunflion,  but  only  where  a  man  has  a  plain  right  t9  be  quieted  in 
it;  and  though  the  patent  for  law  books  had  been  adjudged  good 
in  the  Houfe  pf  Lords ;  yet  that  is  not  the  fame  cafe  with  this, 
tfiough  near  it*  His  Lordfliip  direded  a  trial  at  law,  and  die  king's 
patentees  to  be  plaintiffs,  and  defendants  to  admit  that  they  have  foM 
12  Bibles  \  and  when  the  trial  is  over,  to  come  back  again.  Venz. 
120.  HjU.  1682.  Aiion. 

6.  There  being  di^tes  between  feveral  perfixis  to  whom  the 
profits  of  a  fair  belonged,  aqd  one  of  them  having  recovered  in  two 
feveral  anions,  though  both  the  verdidls  were  let  afide  as  gained 
unduly,  and  certified  by  the  judges  to  be  contrary  to  their  dtreraoa; 
a  bill  was  brought  againft  the  recover^r  by  two  of  the  feveral  other 
claimants  to  quiet  diem  in  their  poiTeilion ;  but  to  this  the  defendi* 
ant  (the  recoveror)  objected  that  the  bill  was  not  proper,  the  right 
not  being  fettled  by  lawj  the  verdidft  given  having  been  fet  afidty  Lord 
Keeper  laid,  he  took  fuch  a  bill  to  be  very  proper,  being  a  bill  of 
peace,  and  in  fuch  cafe,  the  court  ought  to  interpofe,  and  prevent 
multiplicity  offuits.  But  in  this  cafe,  the  bill  praying  only  fpecial 
relief,  viz.  that  they  might  be  quieted  in  their  pofTeiSon,  and  not 
having  prayed  relief  or  a  perpetual  injunclrion,  he  thought  the  bil 
not  proper  for  a  decree,  and  directed  the  plaindfFs  to  amend  in . 
that  particular.  Vern.  266.  Mich.  1684.  New-Elme  Ho(pitaI  v. 
Andover. 

7.  A  leafe  was  mzde  for  (even  years  :  the  now  .defendant  hadjudg* 
ment  in  ejeSiment  againjl  the  complainant  by  reafin  of  the  fiatute  ^ 

fraud:  ;  for  the  leafe  was  only  put  into  writing  by  one  prefenty  with^ 
cut  order  of  the  parties  \  the  complainant  prayed  relief  here,  and 
with  affidavits  produced  fome  acquittances  or  receipts  for  the  rent, 
which  fay y  according  to  an  agreement  with  the  defendant  The  court 
(aid,  there  might  be  equity  in  the  matter;  for  the  receipts  arc  evi- 
dence of  an  agreement,  and  this  court  will  not  interpret  the  fb- 
tute  of  frauds  fo  rigoroufly  as  the  courts  of  law;  and  however, 
it  was  hard  to.  turn  a  tenant  out,  &c.  and  though  the  defendant  had 
fworn  the  agreement  was  to  continue  but  for  the  life  of  the  plain* 
tifPs  hufband,  now  dead,  and  that  the  rent  was  to  be  paid  in  coroi 
which  was  cheap ;  yet  the  court  ordered  the  injun(^ion  to  ftand^ 
the  caufe  to  be  fpeeded,  the  plaintiff  in  the  mean  while  to  pay 
die  rent,  and  repair  according  to  the  agreement.  P.  R.  C, 
209,  210. 


(A  4  )  Graotib!^ 
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(A.  4)  Grantable,  in  what  Cafes  in  generals 

t*  iNJUNCTIONto  debtors  to  a  teftator's  eftate  not  to  pay 
*  any  money  to  a  pretended  execuUrj  till  his  title  to  the  ^ecu- 
torfhip  is  fettled  in  the  fpiritual  court.     Chan.  Cafes  75.  Pafch.  18 
Car.  2.  Smalipiece  v*  An^ifli. 

2.  Upon  a  motion  in  o,  R.  for  an  attachment  againft  an  at-* 
torney,  for  getting  one  in  a  very  vile  manner  turned  oiit  of  pof- 
fefEon>  a  rule  was  made  that  the  attorney  and  all  his  accomplices 
attend.  It  wa^  then  moved^  to  have  it  part  of  the  rule,  that 
they  (hould  not  move  for  an  injuntSlion  in  Chancery  in  the  mean 
time,  becaufe  that  would  hinder  the  further  inquiry  of  this  pra£Bce  ; 
but  the  court  laid,  they  could  iK>t  dp  that ;  for  that  would  be  to 
fend  an  injundion  into  chancery;  but  (aid,  when  the  court  (rfB. 
R»)  has  a  bank  over  a  man^  and  he  comes  to  the  court  for  afavour^  they 
ofim  refuse  to  grant  it  him,  unUfs  he  contents  not  to  go  into  Chancery '^ 
and  ifi  after  fucb  confent^  he  goes  thither^  they  will  fend  an  attach-* 
ment  agakiii  him  for  a  contempt.  And  Holt  Ch.  J.  (aid,  that 
furely  Chancery  will  not  grant  an  injunction  in  a  cri?ninal  mattery 
under  examination  of  B,  A.  but  if  th6y  fhould,  this  court  would 
break  it,  and  proteft  any  that  would  proceed  in  contempt  of  it;  and 
that  he  thoudbt,  that  a  copy  of  the  affidavits  upon  which  the  rule  was 
made  in  B,  K,  and  an  oath  ofjheir  being  a  true  copy^  ought  to  be 
ground  fufficient  to  Jlay  the  Chc^ncery  from  granting  an  injunction* 
6  Mod.  16.  Mich.  2  Anns,  B.  R.  HolderftaSe  v.*  Saunders. 

3.  An  injunction  was  grantea  againji  ringing  a  church  hell  atfivt 
^ clock  in  the  mornings  the  pariih  having  received  a  compenfation 
for  the  forbearance  according  to  an  agreement  made  at  a  publick 

veftry,  and  articles  executed  by  the  parfon,  church* wardens,  over-   [  j.28  1 
ieers,  and  other  inhabitants,  and  the  parties  contratSting  with  them.  ^ 

hxi  injunction  was  iirft  granted  by  Ld.  C.  Macclesfield  to  ftay  the 
ringing  the  bell  till  hearing,  and  afterwards  by  Lords  Commiffion* 
ers  Raymond  and  Gilbert  was  made  abfolute  for  the  time  contracted 
for.  2  Wms's  Rep.  266.  HilL  1724.  Dr.  Martin  and  Lady  How* 
ard  V.  Nutkin. 

4.  Where  by  the  anfwer  it  appears  to  be  matter  of  account  that 
is  in  queftion,  and  the  demand  \%  very  uncertain^  the  court  will  com'* 
monly  grant  or  continue  an  injunction.    P.  R.  C.  201. 

5.  Money  levied  on  a  ji.  fa,  was  in  the  fecondarf  s  hands  :  the  com-  g,  p.Ctirf. 
plainant  prays  an  injunaion  till  anfwer.  The  court  granted  it,  c«nc.448* 
and  faid  injunctions  had  been  granted  where  the  money  was  not  fe- 

cured,  as  here  it  was  ;  and  that  this  was  the  eafieft  (with  refpect 
to  the  now  defendant)  that  ever  was  granted.     P.  R,  C.  206. 

6.  Sometimes  pending  the  fuit,  the  court  will  order  a  party  the 
pofTefiion,  or  that  the  rents^  not  already  paidy  hejtayed  in  the  tenant's 
hands  till  hearing '^  and' ipmetimes  it  will  order  both.  P.  R*  C. 
225,  216. 

7.  Other  times,  it  will  order  a  receivefj  who  Ihall  take  the  rents 
and  profits,  and  pay  them  into  court,  or  account  for  them  when 

the 
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the  court  fhall  require ;  and  he  to  en^er  info  fiidi  recoyDizaoce  $$ 
the  court  diretSts,  to  ft  cure  his  doing  fo.     P.  R.  C.  2i6« 

(A.  5).  At  what  Time  it  may  be  grarttcd. 

I.    A  N  injundion  was  to  ftay  proceedings  after  a  judgment  % 
'*^  the  defendant,  taking  out  execution  notwithihuiding,  is  in 
contempt.  Toth.  178.  cites  Trin.  6  Car.  Blfliop  of  Hereford  v» 
Carpenter. 

2.  Where  a  caufe  abated  by  the  deaib  of  the  Lady  Gerard,  and 
the  defendant  was  her  executor^  who  being  ferved  with  a  copj  of  a 
bill  of  revivor,  and  jxiy  Lord  Keeper's  letter,  would  net  affearj 
being  in  privilege ;  upon  motion  an  injunction  was  fipranted,  tieugh^ 
the  caufe  was.  not  revived.   Abr.  £qu.  Cafes  285.  Trin«  1700,  Duke- 
of  Hamilton  v.  the  £arl  of  Macclesfield. 
Itistiiefet-      3*  And  the  cafe  of  Armstrong  v.  Jacksoiv  was  cited,  where 
tied  rule  of   before  a  demurrer  determinedy  the  plaintiff  had  an  injunftioD  on  mo* 
'^"Zt     "«"•  Al"--  Equ.  Cafes,  285. 

demurrer  one  cannot  move  for  an  injun^ion  ;  *  bccaufe  till  the  demurrer  he  argned^  it  is  not  cer- 
tain that  the  caufe  is  In  court.    Sele^l  Cl^n.  Cafes  in  Ld.  King's  time.  Trtn»  1 1  Geo«  i.  Anoiw 
*  S.  P.  till  when  no  order  ought  to  be  made  ;  fo  that  ic  was  even  doabted^  w^liether  it  oovU 
10  foch  cafe  be  granted  for  any  fpecial  caufe.  P.  R.  C.  20i. 

4 .  Where  the  Lord  Warton  had  an  injun£lion  to  quiet  him  in  die 
pofleffion  of  the  mines  in  quefHon,  and  upon  hearing  of  the  caufe, 
an  iffue  was  diredlcd  to  try,  whether  die  mines  in  queition  were 
within  the  plaintiff's  or  defendant's  manor ;  the  ij/ue  was  tried  at 
bary  and  found  for  the  plaintiff  \  then  the  plaintiff  died,  an<i  a  bill 
of  revivor  v^s  brought,  and  before  the  time  fbr  anfwcring  was  out, 
or  the  caufe  revived,  the  plaintiffs  moved  for  an  injundion  to  flaj 
the  Lord  Wharton's  working  the  mines,  having  affidavits,  diat 
fince  the  verdift  againft  him,  he  had  trebled  the  number  of  work- 
men, and  between  that  and  Candlemas  would  work  out  the  mines ; 
and  an  injundion  ^^'as  granted,  though  the  caufe  was  7wt  revived^ 
Mich.  1702.  Abr.  £qu.  Cafes,  285.  Robinfon  v.  Ld.  Wharton« 

[  429  ]  (B)  H^nVy  and  on  'what  Suggejiionszndi  T^rms granted 

or  obtained. 


But  I  do  not  !•    TjEreioforey  in  cafe,  of  obftinate  difubedience  in  the  breach 
find  this  -*^  of  a  dfcreey  an  mjun£tion  ufed  to  be  granted  ySr^  hcena  •/" 

h^6il\tTof  ^y«^'     And  upon  affidavity  or  other  fufficient  proof  of  perfifiing  m 


•     And  upon  affidavity  or  other  fufficient  ^ooi  of^ perjifilng 
iate,   ibid."'   contempty  fines  were  ufid  to  be  pronounced,  or  fet  by  the  Lerd  Oba 


cellor  in  open  court,  and  to  be  eftreated  down  into  the  hamper  bj 

ipecial  order.    P.  R.  C.  215. 
But  no  in.        ^t*  It  i^  cc/nmonly  by  writ  founded  on  an  order  of  this  court;  but 
junction  of   may  be  by  word  of  mouthy  when  the  party  to  be  inhibited  is  a£hiaDj 
^^UXT    preftntincourt,.   P.  R.  C.  197. 

graatcd,  rcvired,  diiTolved,  or  Hand  1^  frivitu  fthtimu    B>ad.  cites  Totlu  35. 

3.  InjundioQi 
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3.  Injun£Bolis  for  pofleflion,  or  for  ftajr  of  fuits  after  vcrdiSs,  ^«'  no  in* 
are  to  be  prefenUd  to  the  Lord  Chancellor  together  with  the  orders^  1^^  ^^ 
whereupon  they  go  forth,  that  his  lordOiip  mav  take  confideration  ihaUheffts^ 
©f  them  before  they  go,    P.  R.  C.  197.  cites  Toth.  35.  'Ji«tf^h  '^ 

r^lft*r  to  he 
fined  wltbottt  the  proper  band  of  tfx  fix^clcrk  in  the  caufe,  or  of  bis  deputy  fbbfcribed  thereto.    Ibid* 
cues  Or.  Ch.  56. 143. 

4.  Where  it  is  prayed  to  ftay  proceeding,  it  is  commonly  upon  ^^itisob- 
fome  matter  fuggejied  in  the  bill ;  as  that  the  complainant  is  noi  able^  ]^^^^ 
for  fome  reafons  (hewn,  to  make  his  defence  in  the  other  court j  though  fejid  mthe 
he  hath  a  good  difcharge  here  in  equity ;  or  that  the'other  party  has  a  Uefendant's 
penalty  on  him,  which  he  proceeds  for  at  law,  and  threatens  to  mal^e  ^^^^  *  ^ 
the  complainant  pay ;  or  that  the  other  court  has  not  jurifdiSfion  of  nS?cr**5'* 
the  caufe,  but  is  cognizable  here ;  or  that  the  other  court  refufet  record,  or 
him  fome  rizhful  advantage^  or  does  injuftice  to  him  in  the  proceed-  ^Jp^  'ofnting 
uigs,  or  has  not  poiuer  to  do  him  right,    Lt  umilia.     r.  K.  C.  T^Hy,, 

197.  198.  whereby  it 

appears 
there  is  fome  prohabiiity  that  tlie  party  ou^ht  to  be  difchnrged  in  equity,  though  perhaps,  not 
elfewhere  t  Or  where  the  defendant  is  in  contempt^  or  has  ]>rayed  a  dedimus  (to  excufe  his  con« 
temjx)  and  has  not  yet  anfwcred  fnch  hill  ;  or  where  the  defendant  appean  to  be  old,  and  hath 
flept  long;  or  the  creditor  and  iiebior  have  been  deail  lon»  before  the  fuit ;  or  where  the  defeo- 
dant  cannot  be  found  to  be  ferved  with  a  fubpcena  ;  in  any  of  which  cafes,  the  court  wiU  ordina- 
rily grant  an  injunflion.    P.  R.  C.  z^S.— **Curf.  Cane  441. 

5.  If  it  be  granted  before  anfwer,  it  is  commonly  till  anfwer  and  Curf.Canc. 
fiirther  order.     P.  R.  C.  198.  ^'^ 

6.  Where  it  is  to  be  obtained  by  motion  for  matter  in  the  an- 
fwer, the  counfel  muft  put  the  cafe  in  writing  to  the  court.  But  I 
think  the  pra£Hce  is  not  fo  now.     P.  R.  C.  202. 

7.  Where  thetc  is  a  verdlSI  at  lawy  and  the  defendant  exhibits  ^^  where 
his  bill  for  relief  here  ;  the  money  mnjl  be  depofited  here  before  an  in-  ||^«  *^«fcn- 
jun^lion  will  be  granted;  eiicept  in  fome  c?X{:s  where fpecial  matter  prjyedlde- 
of  equity  appears  by  tht  defendant's  anfwer,  or  fome  former  decree,  dim'*s,  thn 

or  fuch  like.  P.  R.  C-  202.  complain- 

ant  moved 
fur  an  injunftion,  the  court,  (though  the  defendant  had  bail  at  law)  would  not  grant  it  on  other 
tcmos,  than  that  the  complainant  (houKl  ^nV.  ^  into  court  tl},-  muney  movcred  at  law  \  becaufe  ibe  com- 
pluinantnuas  gotng  btyoiuijui.     P.  R.  C.  203.— ——Curl.  Caifc.  443*  r 

8.  No  injunction  for  ftay  of  fuit  of  law,  fliall  be  granted,  re-  Curf.Canc* 
Yived,  difTolved,  or  ftayed  upon  a  petition,  nor  any  injunSion  of  ^^* 

any  other  nature  pafs  by  order  upon  petition,  without  notice^  and  a 
€opy  of  the  petition  firft  had  by,  or  given  /^,  the  other  Jide^  and  the 
petition  filed  with  the  regifter,  and  the  order  entered,    P,  R.  C» 

9.  Where  the  defendant^  by  his  znCwtT^  Jivears  a  certain  fum  of  f  ^.'^o  1 
money  due  to  himy  the  court  often  will  not  grant  or  continue  an  in*        .  '^ 
junction,  unlefs  the  plaintij^  bring  the  money  into  courts  &c.  yet  f  ^nl^^b 
time  will  be  given  to  bring  it  in,  as  the  greatncfs  of  the  fum,  or  the  ]ii  T<m^pt^ 
diftance  of  the  party,  requires,  and  proceedings  ordered  to  ftay  in  the  ^^«  court 
mean  while.    P.R.  C.  204.  will  grant 

It  ^tthout 

tr'in^iu^  any  money  htv  cfurt,  thou'^h  there  have  been  proceeding?  at  law,  F.  R.  C.  204..  cites  Toth. 
37**  ■  S'j  'i( matttThe  conffJ^i.\  Hjfiiifnt fir  et  t^teU  rcJuf,  kc.  the  court  will  do  the  fame.  Ibid.-— 
Corf.  Case.  444, 445. 

2  0.-  An 
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Ta  wberi  to.  An  affidavit  is  not  ordinarily  to  be  made  ufe  d again/I  an  «rii* 
^to^    Z^"--    p.  R.  C.  204,  cites  Toth.  37. 

fweVf fiifort  a  artainfum  duty  the  cow  it  upoa  iffidavits  of  flrangen  to  the  fuit,  continued  the  iii» 
jimdtiony  without  ordering  the  money  to  be  brought  into  court  ;  becaufe  there  appeared  retfm  tt 
doibt  whether  it  were  due,  dn4  the  exteutor  is  not  privy  to  fhfe  tranfnftiohs  of  the  tcftator.  AnJ 
ib  it  was  faid  it  would  have  been,  if  by  writing,  or  any  other  matter  (hewed  the  court,  it  roighl 
feem  doubtful  whether  the  money  were  unpaid.    P.  R.  C.  204,  205. Curl'.  Cane.  445. 

Curf.  Cano.       j  j,  AdmintJiraUr  of  a  f allot  orders  A,  to  receive  money  due  to  the 

^^*  (ailor.     Ha  does,  and  put:  it  into  a  goldfmith's  hands.     A  wiil  op* 

pears ;  of  which  and  probate,  the  executor  j^ives  A.  notice  before  the 
money  was  paid  the  adminiftrator,  &c.  He  refuies  to  pay  the  ino' 
ney  to  the  executor ;  the  executor  fues  him  at  law.  He  brings  his 
bill.  The  executor  fwears  notice  as  aforefaid;  The  court  ordered 
the  money  to  be  brought  into  court,  or  the  injanAion  to  be  diflblved. 
P.  R.  C.  205,  206. 

CVnrCCanc*        12.  judgment  at  law  on  a  bail  bond*     A  bill  here  and  injun<9jon; 

447.  S*  ?•  The  defendant  fwears  8  /.  due  for  work  done.  The  money  was 
ordered  to  be  brought  into  court,  &c.  though  the  court  inclined  to 
have  continued  the  injtindion  without  that,  feeing  there  was  a  judg- 
ment at  law.  But  in  regard  it  was  (b  fmall  a  fum,  it  was  ordered 
to  be  brought  in.  P«  R.  C.  2o6. 

13.  If  money  be  recovered  at  law^  and  the  defendant  brings  his  bill 
to  be  relieved  here,  on  condition  to  pay  the  money  and  cojis  recovered 
ft  law,  into  court  here^  fubje^  to  order  on  hearings  this  court  will 
commonly  order  an  injund^ion,  and  will  in  the  mean  while  flay  ex<* 
ecution,  and  give  fome  time  for  paying  in  the  money ;  ^oith  this 
further,  that  we  defendant  here  be  at  liberty  to  affirm  his  judgment  if 
a  writ* of  error  be  pending  j  or  if  there  be  none,  the  complainant  t9 

.  live  a  releafe  of  errors.  P.  R.  C.  207,  2o8. 

14.  The  defendant  here  hzd  judgment  at  law.  The  complainant 
had  brought  a  writ  of  error y  and  then  brings  his  bill  here^  and  has 
an  injunction.  The  defendant  being  in  no  contempt,  but  having 
taken  a  dedimus, />rdryj  leave  to  affirtn  hi%  judgment.  It  was  grant- 
ed him  \  but  he  to  proceed  no  further  till  furdier  order.  P»  R.  C. 
208. 

15.  Legatees  fue  in  the  ecclefiaflical  courts  that  the  executors  mgky 
(as  the  book  fuppofcs)  prove  the  will,  and  pay  their  legacies.  I'hc 
executors  exhibit  a  bill  here  to  prove  the  wiily  it  being  of  lands  as  well 
as  perfonal  eftate,  and  to  ftay  proceedings  in  the  ecclcliaftical  courts 
mnd  offered  by  their  bill,  (as  the  book  fuppofes)  to  pay  the  legatees^ 
»/* there  Ihould  be  a£efs.  This  court  ordered  an  injunction,  and 
that  itfhould  continue,  the  executors  giving  fecurit}'  here  to  perform 
the  will,  and  fpeeding  the  caufe.  P.  R.  C.  208. 

16.  Exceptions  alone  are  not  a  ftifficient  caufe  for  granting  an  in- 
jundtion,  becaufe  they  are  often  put  in  for  delay ;  but  there  muft 
be  a  report  alfo  of  tin  anfwer*s  infufficiency ;  per  Cur.  P.  R.  C-  208. 

Curf.  Cane*  17.  An  iniun6Hon  to  flay  waft  muft  be  had  upon  a  bill  filed  to  that 
449-  purpofe.  P.K.  C,  21 2, 


(C)r# 


I 

(C)  ^^  what  Court  or  Place,  &c.  InjunAioQ  lies. 

I.  jNJUNCnONS  lie  not  for  finignjmjfSttkns^  nor  mafth 
'  Snfs  Jminwu.  Paiclu  17  Car.  su  i  Chan.  Caies»  67.  Lov« 
V.  RoH. 

a.  A  fpicial  artiorari  was  U  rnmrnt  a  etufi  §ta  rflAndm^  the 
l^lauitiffjproves  die  furmifea  of  his  bill,  die  dgfindant  beginning /mi 
tn  the  Ktnfs  Btncbfir  Aefiam  cauft  \  dierefore  ftayed  \(j  injunc- 
tion.   Caqr*8  Rep.  xiS.  cites  21  &  la.Elis.  Cliffe  v.  Turner. 

3.  An  injundion  was  gnnted  to  ftay  proceedings  in  At/^ritual  ibid,  ckee 
($nrt.    Todi.  178.  cites  30  Eliz.  ?|f^ 

4.  An  injunAion  was  sranted  to  eftablifh  pofleffioiHand  to  fby  ^.' Hanmh 
fiiits  in  the  court  tf  waras^  and  an  attachment  awarded  for  ferving 

an  Older  of  the  court  of  wards,  to  ftay  fuit  here.     Todi.  179* 
cites  33  Elim.  JSmidi  v.  Sno^ull. 

5*  An  injun^on  to  ftay  proceedings  in  Ai  arches  sr  adndrahy% 
Toth.  17^  cites  33  Eliz.  Ayktt  v.  Aylett. 

6.  An  imundioQ  to  ftay  juigmeni  and  execution  in  the  iMehe^'  ibid^dMs 
pter.    Toi.  178.  cites  Hill.  35  Eliz.  CatwalleUv.Wynn.  iSu'oSl 

7*  The  defendant  fues  in  the  eeclefiafiical  court  fir  a  portion  due.  bon.^*^^ 
to  his  wife,  this  court  ordered  an  injunfiion  to  ftay  proceedings 
thereytiU  he  fliall  make  a  competent  jointure.  Toth.  179.  cites  14 
Car.  T anfidd  v.  Davenport. 

8.  Injun6Kon  to  ftay  proceediitts  in  die  Stannaries.  Toth.  i8i« 
cites  14  Car.  Trinick  v.  BoidfieM. 

9.  Suits  in  the  court  of  chanctry  in  the  fettf-^bag  by  fcire  facias 
or  pdvUeg^  are  not  to  be  ftayed  by  injunoion,  but  by  order*  P.  R« 

C.  202. 

(D)  Perpetual  Injun^ons.    In  what  Cafes* 

!•    A   Perpetual  injunfiion  againft  one  diat  fued  for  money  »«« 
"^^  fairly  won  by  dice.  Chan.  Rep.  89.  lO  Car.  I.  Blackwdl 
v.  Redman. 

2.  An  ijjhe  was  direSed  out  of  Chancery,  to  try  whether  a  laill  ^•^^ 
#r  $fo  will^  vundfiund  againfl  the  U/ill^  and  then  a  perpetual  injun&ion  ^X^'^atXt 
was  awarded  againft  the  defendant  not  to  prove  the  will  (though  it  d^ijUtih 
was  of  a  pcriniul  eftate  only)  m  the  prerogative  court.  Hill.  18  &  fiUf^nd^ 
19  Car.  a*  i  Chan.  Cafes,  80.  Beveriham  v.  Springold.  ^J^^ 


opiatt  the  trufl«n  to  fe»,  the  teir  tttiufii  the  viiO,  the  court  afitr  tm  ^irWi,  will  grant  a  par* 
jMtwl  injnuclUmj  per  Ld.  C.  Parker.  Wms's  Rpp.  672.  Mich*  1720.  in  cafe  of  Leigbtta  r% 
Xfifbioii. 

3.  A  perpetual  injunfiion  was  granted  to^y  proceedings  in  tie 
occlefiq/Uca/  courts j  and  in  the  delegates  for  alimony^  and  the  hufband 
not  to  diflurb  the  wife  in  her  perfon,  or  meddle;  with  any  goods  flie 
fhall  acquire  during  the  feparation,  or  which  fhe  fhall  ufe  for  her 
conveniency.  Hill,  25  Car.  2.  Fin.  73.  Turner  and  Warwick  v. 
Boteler* 


43k  t  3lhiunftfon; 

Curf.  Cane  ^  Where  a  bill  is  taken  pro  confefoj  by  rcafon  oPAc  dtfenimii 
.     '  ttxftitmpt  in'  ftanding.  out  all  procefs;  if  tbe  bin  pra^  an  iqa^m 

to  quiet  a  pofleifion,  or*  to  ftay  the  defendant's  proceedings  at  hW| 
the  court  will  decree  a  perpetual  one.  P.  R.  C.  197. 
_  5.  A  perpetual  injunction  ought  not  to  ^againfi  an  heir  at  law 
to  bind  his  inheritance  without  a  trial  at  bw^  in  cafe  the  matter  be 
dovhtJuL  MS.  Tab.  cites  23  Jan.  1705.  Wilfon  v.  Story. 
MS.  Tab.  5^  After  five  verdiSlsfor  the  plaintiff  2X  law  againft  the  defendant 

inne,*°709.  ^^^^e,  the  plaintiff  brought  a  bill  for  a  perpetual  injun^on,  but  de- 
wC.  chough  nied^unlefs  there  was  fraud  or  truft,  or  foine  accident  fell  out  to 
in  favour  of  give  the  court  *  a  jurifdiaion  j  per  Ld*  Wright.  Trin.  1706.  Ch. 
^J^l^^Z  ^'^^'  261.  £.  of  Bath  V.  Sherwin. 

??'"    ^  ^^^  ^  ^**'' '  A  perpetual' injunAion  fmuet  foffjim  is  boljr  to  be  granted,  where 

there  hai  been  a  lojjg  unintenuptcdpnjfrnion.  Said  in  Cur.  P.  R.  C.  215^— But  it  is  fometimek  granted 
«/*«  a  /kcret^^hcre  there  have  hficnjcveral trials  st  Imu*  P.  R.  C.  215— CurC  Cane  4?f -  S.  ^ 
A.  JaUl^mb  t9  B*  bis  6roti>er  and  tbe  fume  vfer^mamy  yeart,Mfoyfd  uMfct  tU  fttrctv/u  ITpoo  A/s 
death  W.  the/0/1  of  A^jtt  u^  an  eld  entail  created  about  200  yeartfinctf  and  ^  imtc^yjhm^  B.'  brooiht 
an  ejfifhmj^f  ^d  a  verdi^  uuind  for  VV.  upon  producing  an  old  mquilicion  findrog  tl'C  istail,  but 
there  was  no  deed  produced*  creating  tlic  intail.  Upon  a  bill  by  B.  it  was  decreed  by  Ld.  Cowper, 
that  no  cmd,  term,  mortgage,  or  ieafe  (hoiild  be  fetup ;  but  that  W.  tbe  dtfeoJjat  IbouU  make 
title  tthder  the  entail  oinly  ;  upon  fuch  trial  it  was  a^in  found  for  W.  But  Uie  judge  cerJifjing 
•gaioft  the  verdidt,  2tbird  tnal  (after  two  vcfdj-fifor  iV.)  Uf  ti  bad  at  tbe  /areflbt  exshtjnerfOndsfti' 
tbtr  after  in  8,  R,  in  both  ivhicb  the.  verdi^  was  far  B.  whereupon  B.  prayed  a  perpetual  injundwn  aol 
cofts.  .Ld.  C.  Parker  obferved,  that  B.  in  this  cafe  had  no  region  to  coroi^ain  of  tfce-endleffneft  of 
trials  in  ejefhnents,  the  two  iirll  haviag  been  found  mffiimik.  him,  but  that  the  two  trials  at  bar,  by 
dire<%on  of  the  court,  being  for  him,  his  lordthip  faid,  be  did  not  fee  wt^at  the  cuuit  had  been 
doing  if  it  (h'biild  not  grant  a  perpetual  injunAion  ;  and  that  the  cafe  in  its  nature  is  fuch|  as  notiv 
be  intitled  to  any  favour,  in  refpe^^  of  the  purchafe,  the  long  enjoyment  and  the  endeavooritts  to 
defeat  it  by  fach  an  old  intail,  and  that  if  there  was  not  ibi  clear  ef.frvif  im^pmatUoffnch  n.  eeted 
(as  poflibly  there  was  not)  the  jury  was  in  the  right  not  to  find  it.  Wnis*s  Rep.  671.  Mich.  1710. 
I«ighton  V,  Leighton— — Wms's  Rep.  674.  fays,  that  this  decree  was  affirmed  in  the  hodie«f 
lords  with  40/.  cofts,  March,  lyao.  Sd.  Ch.  Cafes  in  Ld.  K.'sttme  13.  reports  it  to  befai^ 

that  fince  the  cafe  of  Smsbman  v,Z.  pv  Bath,  it  has  been  taken ^  that  ^fter  tbru  triah  hadji  a  pes- 
pctoalinjun^on  has  been  allbived.  Pafch.  11  Geo.  i.  in  cafe  of  Daltoa  v.  Dakoo. 

(E.)  The  Force  of  an  Injunction,  and  Rxtent  and 

EffeSi  thereof,  and  what  fhall  be  faid  a  Breach. 

I.  TN  tnfpafs^±t'VerJi£i  pzSedforihe  plaintiff  to  thidamegt^ 

^  20  L  and  the  chancellor  awarded  an  injunSlion  to  the  jjaiii- 

tiff,  that  he  ftould  not  proceed  to  judgment,  bv  which  the  plaintiff 

was  long  delayed^  and  after  Acjri/iices  gave  judgment j  hut  they  wnii 

not  give  damages  for  vexation  in  the  Chancery  by  this  injunfboo  y 

qucxi  nota.  Br.  Damages,  pi.  130.  cites  22  E.  4.  37. 

I  do  not  ob-       2.  If  an  injun£ii9n  be  granted  ^gfin/l  A*  that  hejhall  notfiu  J*S, 

'  ^'\lh^k^  ^^  ^-  ^^^^  *"  executor  may  fue  J.  S.  quod  nou ;  for  this  extemk 

any'^fuch'^    b^t  to  the  pcrfon  onh',-  and  not  to  the  heir  or  executor,  if  it  be 

mi'icr,  bnt  not  expreficd,  and  yet  it  feems,  that  it  is  hard  *  that  it  muft  be  ex- 

ThcVi^n.     Pr^«<* »  4"^  ^^^  ^'■'  Confcieace>  &c.  pL  *.  cites  27  H.  8. 16. 

ceHor,  page  16.  b.  a(kc^  one  of  the  connfel,  by  wiy  of  anfwcr  to  what  he  was  infiftirc  opoi# 
whether,  if  an  inunction  be  made  to  a  man,  that  he  (hall  not  fue  J.  S.  and  he  di^  if  bu  eieci<fft 
Ihall  fu4  hire  ?  And  I  do  not  find  any  further  notice  taken  of  it  by  any  ouc.— — •  Orig.  (Qa* 
ceo  poit  ellre  cxpreffc)  but  it  feems,  W.dX,  (poit)  Ihould  bc(doit}. 

"l^iierc  an  3.  Thc  defendant  is  enjoined  in  open  court,  upon  pain  rf^^j: 
*"ivr^«>'»    not  to  prfceed  any  farther  in  an  aftion  upon  cafe  by  him 


ifi  the  Kinfs  Binchy  ag^tnft  the  plaintiiF,  not'  that  ie  procure  ihe  «pon  ©ath 

jury  U  befiaem  in  the  mit^but  only  to  record  their  dppearance  till  pj^?,'^^ 

tth-morrerw^  at  which  time  further  order  fhall  be  taken'  by  thecourtr contempt 

Gary's  Rep.  53,  54.  cites  i  Eliz.  fol.  88.  » to  tifti© 

'  ^  a^ainiVtlM' 

•  contemnor,  as  in  other  cafes,  till  he  yield  obedience :  nor  is  he  to  be  heard  iti  the  j^rincipal  cafe^ 
till  be  has  yielded  obedience  thereto.    Curf.  Cane.  45a. 

4.  In  ay«/V  between  two  for  a  clofe^  an  injuriftion  was  awarded 
Jbr  the  plaintiff* s  qiiiet'  enjoyment  of  tie  faid  clofe^  with  the  atpurte* 
nancesy  untily  C^r.  'J 'he  defendant  put  his  cattle  into  the  crofe,  and 
thereupon  an  attachment  iffued  to  anfwer  the  contempt.  He  fiiid 
that  he  put  in  his  cattle  for  title,  of  common.  This  was  rdled  to  be  no' 
breach  of  the  injuncE^ion  ;  becaufe  the  conunen  was  not  in  queflion  in  [  43 1  J 
the  bill,  but  only  the  tide  of  the  clofe,  and  therefore  the  defendant 
was  difcharged  of  ihe  contempt }  and  the  words  (with  the  appurte^ 
nances)  include  not  the  common  to  be  taken  in  the  faid  clofe.  Lano 
96.  Hill,  i  Jac.  in  the  Exchequer.  Bent's  cafe.. 

.  5.  Defendant  obtained  judgment  in  eje^/nent  againft  the  now 
plaintiiF,  and  had  execution  awardedy  but  the  under  (berifF  refufed 
to  execute  it.  The  under  fbcriff  was  ordered  to  attend  in  B.  R. 
and  an  attachment  granted  for  non  attendance.  Afterwards  the  de- 
fendant in  eje6hnent  brings  a  bill  in  this  court,  and  the  plaintiff 
in  eje£iment  praying  a  dedimus^  an  injund^ion  was  granted  of  courfe  y 
this  injunction  was  allowed  to  extend  to  the  under  flierifF,  who  had 
refufed  to  execute  die  writ,  and  was  in  contempt  to  B.  IL  before  the 
bill  filed,  for  not  executing  the  habere  facias  pofieifionem  on  thtf 
judgment,  and  non-attendaxKC  upon  fummons,  and  for  which  an 
attachment  was  ifiiied  againft  him*  Mich.  1681.  Vern.  25.  Emers- 
ion's cafe.  - 

6.  llie  plaintiff  had  judgment  in  ejeSlmenty  but  was  hung  up  by  Ibid.  Sayi' 
injund^ion,  fo  that  the  term  expired.     Upon  motion  to  enlarge  the  **^®  Z*"'® 
term.  Holt*  Ch.  J,  &id»  they  could  not  alter  records,  and  faid,  he  m^lJpaibhJ 
had  no  mind  to  build  a  new  clock^houfe^     x  Salk*  257.  Pafch.  12  3  Anne, 
W.  3.  B.  R.  Anon.  «<l  J«nicd 

^  for  Che  fame 

leafmi  %  and  faid,  that  it  coviM  not  be  done  ^without  coniitot,  and  fhat  in  Sir  Johk  Roll's  ca»k^ 
which  was  cited/  the  ttrm  ivm  tnJargedy  i»:  it  Kust  by  cMjta* 

« 

7.  Execution  waiflayedhy  injun£lion,  till  after  the  year^  arid  it  This  was  a 
being  afterwards  diffhlvedy  the  plaintiff  took  out   execution  without  '"**8"*«»' 
7L  fci.fa,  and  this  was  referred  by  the  court  foif  irregularity.     The  ZummtT 
|>laintiff  iitfifted,  that  be  was  flopped  by  the  a(3  of  the  defendant,*  Av  cxeauim 
and  that  had  the  defendant  fufpepded  it  fo  long  by  writ  of  error^  he  ■f^"'  '^'*'. ,. 
might  take  oat  execution  without  a  fci.  fa.     But  the  cdurt  laid,  ^tl7l 
they  could  not  take  notice  of  a  chancery  injunSlion  i  and  the  pkintiff  tue  deJen- 
inight  have  taken  out  a  writ  of  execution,  and  continued  it  by  vice*'  !^^^'  S"t «» 
comes  non  mifit  breve.     And  a  fuperfedeas  quia  in^rovide  was  a-  in' chnnc<rt-/ 
Yi^arded  to  the  execution,     i  Satk.  322.  Mich.  3  Ann.  B.  R.  Bokl^  againii  th« 

v.  Booth.  plaintiff. 

!  Put  ih« 

ecurt  faid,  thnt  it  liad  hcei  nb  It  each  of  f.tch  InjuvSlhr.  f  r.i(«  out^a  wrl:  o^  fxecu:hit  w.*.A''i  >.  ::mf 
«vhich  might  have  fated  the  trouble  of  a  :ci.  fa.  after  the  y^ar,  by  e'lreriax  the  comiiiaauwc  J.i%vfi 
l»7  a  ^uuomt  MM  mifit  br6Te>  hut  ihut  caiui<ji  be  done  now*    6  Mod.  ^SS.  S.  C.  I 

L  1  2  8.  An 


ipjuaate  9*  An iqImSlQa.does  natpriveut  tm  inhj  to tA^  die pirqrtt 
firjcjfifim  rtcover  die  mefiie  orofitajit  law  i  per  LcL  Keeper,  Mich.  i705f 
W^-    %  Yenu  J19.  in  cafe  of  TiDqrv*  Bridget. 

iMf  the  &ttaiAnl*9  pni  ai  laWf  makittga  Isaftf  taJ^  a  Sfreji^  Ikc«  and  it  nuyy  at  m  otbflr  cafei>  a 
ilM  plaioKiff  <leiaqr  h>s  ^at|  b«  dilfiHveJ.    P.  IL'C.  »X5.        Curfi  Cane.  451. 

Viiere  the  ^  Where  an  injunSion  k  obtained  with  refped  to  zfAtA  ins 
tnatter  as  l^rhidi  IS  at  iffiie^-or  wherein  a  declaratim  is  delivered^  it  conunoo* 
Uw^  £1     ^y  i^"  ^^'^  t9g§to  trials  ktajHajs  exHUtieiu    P.  R.  C.  201. 

jncootb Jhp  HfttMtioih    P.lt.C  209. 

CnrCCMc  10.  Vgeods  are  taken,  ^  tmney  levied,  or  paid  tii  executimj  and 
^**  in  the  fheriiTs  hands,  it  will  ftay  diem  there.    P.  R.  C.  20a. 

II.  Where  tmn^  was  levieOy  and  in  the  attorney's  bands^  vbo 
weuU  have  retained  it  for  money's  owing  him  by  his  client;  yet 
die  money  beii^  in  dilpute,  in  mis  courts  between  the  parties  at 
bw,  the  court  ordered  him  to  bring  it  in  here.     P.  R«  C  202. 

11.  An  tnjundion  upon  an  attachment  or  eleelhnusj  onfaiidnh 
iants  fraying  tiwuy  does  not  extend  tojtay  pr9ceedings  in  tbejfiri* 
tual  courty  as  it  does  to  ftay  proceedings  atlaw ;  k  that  when  pro- 
ceedings in  the  feiritual  court  are  to  be  flaved,  it  is  to  be  smvtdjft* 
aiaUy.  Wms's  Rep.  301.  Mich.  1715.  Anon.-^iM  die  reporter 
makes  a  fu^ere^  whether  it  be  not  the  fime  widi  regard  to  pio* 
feedings  in  the  coUrt  of  admiralty.    Ibid. 

[434]  (^)  ^iff^^'^^^o  ^^  made  abfolute*     la'whatCaieif 

atad  How. 


Cvrt Cane  u  XIT  HERE  there  is  an  appearance  rf nutty  with  die  con« 
W*  ^^    |d»iiant,  or  that  his  cajejeam  very  tard^  the  court  afl 

not  eafily  diilblve  die  injun&ion.  P.  R.  C.  209. 
^Miff  M  2.  Where  an  ii^undion  is  granted  befexe  anfwer,  then  if  star 
^f^  "•  anfwer  con:e  in  die  council  for  die  defiendaat  aUqge,  diat  dv  deita- 
/Jwrn^  thM  dant  has  anfwered  and  domed  the  whole  tfuity  of  ibe  pltMtif^s  iiS% 
a|K»  >p  (his  eontemptsy  if  any^  being  cleared^  and  lus  eeppaaranu  eateroi^ 
Sffal^ioe  ^^  ^^  producea  certificate  from  the  fix-derk,  that  Asasfetrhm 
oftiMor.  hecnfled  14  e^ys  at  leaft$  die  court  will,  on  fuch  counKl'sao* 
^r,  and  fion,  order  the  injunfiion  to  ftand  diffiilved  at  a  ihort  day,  ■& 
tte^^'   caufii,  &c  or  perlu^  widio Jt  fuch  certificate.    P.  R.  C.  199* 

will  be  ma^a  aMolule.    P.  H.  C.  199.  If  in  torm  tiRM»  and  a  iol!s-dsr»  it  it  vMly  mo^ 

to  Im  confnrmed  jt  t|)e  Rolb  in  the  nrening  after  the  rifing  of  the  court  «  Wcnmafter.  P*  lUC* 
199*  If  l)|M  €oaiif«ly  who  then  movei  it^  doet  nnc  ihew  an  aflubvtt  of  chelenriceaflkt 

orjor,  k  mna  m  laaft  be  producei  to  .iba  regUbr  before  the  order  be  drawa  ti^  ^*^r* 
199.'  ■Jym  if  Che  afiparaoce  be  not  emtfed,  cootempti  cleared*  anfwer  filod  14  da^  aB  QP^e 
denied  I  or,  that  excepcioos  m  tfie  anfwer  aia  put  in ;  or  thac  the  aifwer  is  reported  mfoficinCi 
any  of  tbcfe  are  food  caofo  to  be  fliewn  againft  dilTolTing  the  njUnaioiu   P.  It*  C  199- 

3.  If  there  be  two  de/endantoy  die  court  will  not  ordinarily  A" 

Ibhe  die  injunaion  till  bodi  have  anfwered.    P.  R.  C.  aoa 

Wheni*       4.  An  iiijunaioa  is  never  didblved  widiout  tmti^  on  Ac 

i^T^f^r    •drerfepart.    P.R.C.20a 

i,»ait*,itaM^btdiflblrci|riHOiiaa.  MUCsef;  _. 
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.  4(.  Th^  dafendaiity  after  Ravine  leave  for  a  dedtnitit  to  take  Ih  Wh^tte 
anTwer,  is  bound  to  take  notice  ofanorder  for  an  injundioii,  though  dstodaoa 
he  be  not  ferved  with  the  writ.    P.R.C200.  ^uZL'ta 

Uk9  his  anfwer,  pka,  Isc.  in  the  comXry,  the  mdtrfimhmsmtif  ik^  &i»fiainiif*tjlx  elnif  or  im* 
der  ckrky  mighty  wiihavtmotien^  draw  a  dockeCy  and  h^unam  tftrntrft^  indl  fohfcHbe  bis  name  to  th« 
Oockety  and  txprefs  in  the  writ,  in  ufoal  fonn»  the  caofe  of  gnniing  the  injon^Uon  }  boih  whidi^ 
fb  preiHffvdy  were  to  be  prefented  to  be  figned  ;  and  if  the  in^undion  iifued  forth  in  any  other 
manner,  it  wai  void.  P.  R«  C«  ecc  ■  ■  Bm  •/  intt  fuch  iq)iin6Hott  is  moved  for,(af  are  al 
othen)  and  is  granted  of  coMrf«»  tiUeomisv  iooCtfaeaiiiww,  and  tether  enkr.  P.&.C*  ioo* 
I     I  CurC  Cane.  44a* 

6.  Upon  zpUa  «r  dmmrnrs  being  alkwidj  the  injundion,  diat  smmivA 
was  granted  till  anfwer,  will  commonly  be  diilblvcd  upon  motion*  caf<B»  «* 

P.R.C.200.  2^ta«y 

an  anfwer,  the  codK  will  n^  dilTolTe  it  atfilmh  oh  At  frjt  mttiar  (tbou^  there  b«  an  aflkbiriC 
of  notice)  but  mfy  mfi,  fcc*    P.  R*  C.  aoa— >Curf.  Cane  443. 


7.  Where  k^  fhefacg  oftbi  anfivir^  ihexeafpiana  ajlnng  jtwhum 
frtftrnftimt  in  efuiiy  for  the  oomf^inant,  the  court  continiied  die  A^readea 
fnjun<aion  to  ftay  trial  at  law.    P.  R.  C.  aoi.  SfiSL 


to  B.  with  covenant  that  he  had  power  to  grant,  bnt  B.  was  not  to  pay  rent  tUt  peaceable  po<» 
felfioo  s  B*  brings  an  aAion  at  law,  on  the  covenant  of  A.*s  title  or  power  to  grant :  A  prays  to 
be  relieved*  The  matter  being  oonfefled  by  anfwer,  to  be  as  fet  forth  by  the  ccaapladiUBiti  the 
court  cootinaed  the  injunction  to  ilay  triaU    P.  R.  C.  2ox.««— CurC  Caoc.  407* 

8.  Where  it  is  granted  en  the  merits  of  the  cauiesi  or  upon  fpe-  BueJtkf 
cial  caufe  in  equity,  it  is  commonly  to  fiand  till  bearing  unUfi  the  ^ffncuim 
plaintiff  delay  his  fuit.    P.  R.  C.  ao2.  '^r^t 

time  n  good  cauie  for  diflblving  an  injtmAion  to  ilay  proceedings  at  law*  P»  R.  C  ao9i  1  ■» 
CarCCaac.444* 

^  Hie  court  wottM  notcondnue  an  ii^unftion  upon  a  hill  to  bi  T  a^c  1 
rduved  againfi  the  penalty  rf  a  iond  ffotecutcd  at  law,  extept  either  co^  Canl 
the  monej^  fwore  by  anfwer  due  thereon  was  krenght  into  courts  or  ^^    , 
the. piaimiflF gave  judgment  at  law,  and  a  releaie  6i  errors.    And  ^9^ 
if  he  had  not  been  mought  of  fufficient  abih^,  the  court  wouM  ^^^^^ 
luve  filtered  the  plaintiff  at  law  to  have  proceeded  there  fo  £ur  as  be  prafe? 
the  return  of  a  ftcond  fcire  faciasi  to  make  the  bail  liaUct    P.  coted  at 

i^m  hnBgs  his  hill  hat^  Ikc.  and  the  dtfrndoHi  btn  by  ttntwerfwion  mutvf  Jutf  the  eomt  wiU  com* 
.monly  £0olv4  the  injim^on,  except  the  coropUt^iant  will  give  a  judgment  U  law  in  debt  for 
the  money  fwom  due,  and  a  releafe  of  errors.  P»  RtC*  toy* 

xc.  A.  was  foiMfrf  by  obligation  t$  B.fer  payment  of  100 /•  and  CiMi.C«ie; 
^ras  indebted  to  him  100 /•  mere  fir  rent.    An  a^on  was  brought  ^^* 
at  law  on  the  bond,  and  judgment  bad  on  the  bail-bond*    The  com- 

tinants  pray  to  be  relieved  againft  the  bond,  judgment,  &c.  and 
I  an  injun£bion*  The  defindant^  by  anfwer,  owns  the  lOoL  en 
tbe  bendjatisfiedi  the  court  ordered  the  defendant  at  law  fhould 
Ipve  a  releafe  of  errors,  and  die  injundion  to  ftand  as  to  that>  but 
to  be  diffidved  as  to  the  rent    P.  R.  C«  206. 

II.  The  bill  alleges,  that  the  phimiff  is  indebted  to  the  defen-  Curf.Canc« 
dant  50  /•  and  the  oe^uidant  50  /.  to  him  \  that  tbe  defendant  is  a  ^7* 
priibnar  in  the  Fleet,  fues  at  bw,  has  an  interIocutor]|f  judgment,  and 
wiU  not  pay  or  allow  what  be  owes.    The  plaintiff  prays  an  ac- 

L 1  3  county 
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counfi  &c  and  has  an  injun&ion :  the  defendant,  by  his  anftra^ 

UjSy  he  returned  the  money  due  to  the  fJainttff,  to  him  at  Londoa 

in  December  laft.     The»pIaintifF  produced  the  bond,  bv  which  it 

appeared  the  money  was  not  payable  till  April  next.     The  court 

ordered,  that  upon  die  complainant's  giving  a  final  judgnunt  at 

iatUy  fir  20  L  the  fum  demanded  therey  and  a  releafi  of  errors  in 

four  days,  the  injun£lion  ftand.    P.  R^  C,  207 

^M  if  a  12.  Where  an  inj  un£tion  is  already  granted^  it  will  he  continued  mt 

refori  \j  ««#  g^ceptions.     And  where  exceptions  came  in  but  die  night  before 

upmi^'ex-     i^^  motion,  the  court  has  refiifed  to  diflblve  the  injun^on.    P* 

ceptit^'^s  Ml   R.  C.  209. 

m  reafona^       * 

S!(  tiiMf  or  if  the  an/wet-  b*  reported  fuffictitifif  &C.  the  injunction  will>  00  motion,  be  ordered  to  be 

jdifTolved^  niAcaufa,  &c*  P.R.  Cvio^.        Curf.  Caqc.  449. 

m 

CurCCanc.       13.  Where  (kere  were  cro/j-billsy  the  court  (aid,  if  after  thc/>yf 

^'  bill  is  anfweredy  the  plaintiff  in  the  fir  ft  do  not  anfwer  ibe  fecond  bill 

in  eigbf  daysy  the  injun^ion  ihould;  be  diflblved  on  .petidon.  P. 

R.  C.     209. 

Curf.  Cane.       |^,  The  court  ordered  money  Jivorn  due  on  an  axiprd  to  be 

44  #447«      brought  into  court,  or  the  injun&ion  to  be  diflblved }  for  hy  the 

award  it  is  become  res  judicata.     P.  R.  C.  209. 

15.  Mending  a  bill  never  moves  or  touches  an  injun^on.    P. 
R.  C.  210. 
G^rC  CaoLC       16.  If  an  injun<ElIon  is  diflblved,  yet  if  there  be  caufe,  it  maf 
444-  be  revived  on  motion.     P.  R.  C.  210. 

Curf.  Cane.       I?-  The  defindanfs  plea  being  allowed^  he  moved  to  diflblve  the 
jHt-  plaintliTs  injundlion.     The  court  faid,  when  the  plea  is  allowed, 

there  is  ordinarily  an  end  of  the  injundion,  but  not  always.  The 
defendant  had  pleaded  only  what  the  plaindfFhad  confefloi  and  let 
forth,  Vf  z«  an  award ;  and  though  the  defendant  and  referrees  have 
denied  all  pradice,  and  fworn  that  the  plaindflF  was  he^rd,  and  the 
award  was  duly  obtained ;  yet  it  was  faid,  pradice  and  tmfair  pco* 
ccrdiugs  are  often  found  in  awards.  The  counfel  for  the  dden* 
dants  faid,  the  other  fide  ought  to  (hew  fome  equity  confefled  or 
allowed  in  the  anfwer.  But  was  anfwered  by  the  court,  that  though 
awards  are  favoured  here,  becaufe  they  tend  to  fettle  peace  among 
parties,  and  although  ^ere  be  notice  of  this  modon,  yet  znit^am^ 
ticn  is  not  to  be  ahfUutely  dij/ihed  upon  this  allowance  rfthe  plea^  hi$ 
only  nifi\  becaufe  there  may  be  fome  equity  fhewn  to  contintu  it. 
The  court  however^  ordered  the  money  awarded  to  he  brought  into 
r  406  1  ^o^'^^  by  the  firft  feal,  or  the  injun<£iion  to  ftand  diflblved  without 
furthef  morion,  and  the  plaintifi^  to  enter  up  his  judgment, 
(having  at  law  a  verdict,)  and  tax  his  cofts,  v^ch  were  alio  m 
be  brought  in,  but  to  ftay  execution,  though  the  court  ieemcd  vil* 
ling  to  torbear  entering  judgment*  *  P.  R.  C,  211,  2I2. 

18.  The  court  dpes  not  at  the  laji  feal  after  term  ardtnar3|f 
dillolve  injun<5ions.     P.  R.  C.  %VJ. 

19.  It  was  ordered,  that  the  injun£Uon  y^r/yi^i^  grautod  zgxaA 
^                  the  defendant  for  ftay  of  his  adion  in  the  King's  Bench  be  diffolved^ 

and  the  defendant  to  be  at  liberty  to  take  ju<%ment  upon  his  afiiqi 
pf  debt  of  500  /•  provided^  if  the  plaintiff  da  bring  inU  emrt  oa 

Mondaj 


Monday  ncact  Mt3  /.  thsnjxicutien  for  thi  rejf  to  le  fit^endidy  unHl 
tkis  court  talc?  other  ofder.    Gary's  Rep.  67.  cites  2  Eliz.   ibL  ; 
1.76.  Stanebridgev,  Hales.      « 

20.  Injui)£tion  to  ftay  felling  of  timber  was  diffiiuidy  bccaufe  the 
fettlement  was  without  impeachment  of  waft ^  15  Car.  2.  i  Chan.  • 
Rep.  242.  Minlball  v.  MihlhalU 

* 

(G)  Of  the  Seroice  of  an  Injundion, 

I.     AN  injunfUon  out  of  chancery,  after  three  verdiSfSy  to  ftay  J*"^'^ 
-"  the  plaintifF  from  having  bis  judgment.     This  injunfUon  j^^lh^^tL 
was  ferved  upon  the  plaintiff.     His  attorney  or  council  not  being  party  him- 
ferved  may  move  for  judgment  and  have  it,    Pafch.  10  Jac.  B.R.  "feif,  ArV 
Bulf.  182.  Ellis  V.  Parke.  Zitp. 

tOTf  tec,  orjucb  of  theai  as  can  b« found,' or  at  the  caft  iiuiy]f'*quir€,  ?.  R.  C.  197.— ^m  having  it  with  th« 
atcorney  or  folicitor's  c^ri  or  fervant  is  good  fervice.  P.  R.C.  197.— Curf.  Cane  45£« 
S^P.  * 

2.  This  writ  is  ferved  by  hcmgjbewn  under feal  and  a  copy  of  Curf.Cantf« 

It  delivered.     P.-R.C.  197.  1^^^ 

of  an  injnnftion  without  ihewing  the  writ»  but  only  delivering  a  copy,  and  denying  to  let  th« 
<l0fendant  compare  the  writ  and  copy,  (haU  bind  the  defendant  to  obedience,  notwithflandin^ 
there  was  hrefftLritj  in  tbt  ijfulng  it.    Mich.  26  Car.  2.  2  Chan.  Cafes  203.  Woodward' v.  King* 


gjnns;  [anD  3lrat-feeeperfi?.] 

■ 

(A)  Who  may  crefl:  an  Inn^ 

[  I,    A  Man  may  ereft  an  inn  without  any  licence  of  the  iingj  be-  Ert6Ung  a 

•**  caufe  it  is  not  any  franchifcy  But  only  a  trade,  as  aji  ale-  |;^^™^" 
houfe.     For  it  is  but  a  great  ale-boufe,  or  any  other  trade.     In  lawful  for 
tKe  parliament  of  the  18  Ja.  upon  the  patent  of  Sir  Giles  Mom-  any  one 
peflbn  of  inns,  this  was  fo  refolved  by  the  lower  houfe  of  parlia-  ^*^^^^^^» 
ment,  and  then  Mr.  Nov  argued  it  and  faid,  that  an  alehoufe  is  under  .comrnun© 
the  correftion  of  the  leet,    therefore  the  inn  under  the  correc-  nocumcn- 
tion  of  the  eire^^  but  there  is  not  any  record  by  which  it  may  ?^.'  "J^*^^* 
appear,  that  any  claim  was  of  it  in  eire.     Therefore  it  is  not  a  le^cts'that 

ffanchife.  J  .itU  an  unfit 

place,  or 
•^hat  by  reafon  the  |Tfci/  number  pf  inns  in  the  fame  place,  it  is  burth^foone,  or  that  it  barboun 

lK.t/rf;,  and  others  (/fill  report,  per  Cur.  Palm.  374.  Tiin.  11  Jac.  B.R.  Anon. And  fuch 

allegations  may  be  traverfed,  and  if  it  be  found-  to  be  true,  as  to  the  harbouring  ill  peifons ,  or 
»s  to  the  inn-keeper  being  of  ill  fame ;  though  the  inn  (h^U  be  fuppreffed  as  to  his  keeping  it, 
yei;it  being  an  inn  anothej-  may  keep  it.  Hujt.  109.  The  refolutionof  the  judges  concerning  inns, 
June  19,  2  z  ^c.  at  Seijeant'sinn  in  )^loet«Streec 
No  perfoa  i&co  treil  an  inu  without  a  licence  from  the  king,    i  Bulf.  109.  per  Croke  J. 

f  2.  Obje&ion.    In  the  time  of  King  John,  there  is  a  record,  Noyfa»d 
Such  a  man  dedit  decern  marcas  hofpitare  terram  in  Durham,]  .  J^'^^  ^^  ^^ 

grant  in  the  time  of  King  John  to  a  tenant  in  Durham,  (wlicre  this  was)  hofpitaii  rerram,  and 
h6  underftands  tlut  this  wa»  a  licei^e  /9  pufi  out  bis  landf  vi».  to  leafi  it  in  parcels  f  J  rubral 
jvmtrs*    PaUn.  36S,  Tria.  21  Jac.  B.K. 

L  1  4  [3,  Anfwer, 


4^f  3fDlktf  M^  OiiitAcipCHbf 

«l  WIS  dbiyi  thk  word  bo<pitai€  in  the  Aooh  figoifite  dividers  toto 
paitds.]    ^ 

J  4.'  OigeSiQiu    Iiiii«kee{ker  is  impMMi  U  nurtmfinmgm^ 

5.  [  AnfWer.    So  it  is  of  a  carri^  and  tmxjataB^  and  yet  it  ia 
iMf  0NJF  franebifi.  ] 

,  [  6.  In  aire  there  is  an  itmUfidfir  enuruitm^  imm^wh§  ahffk 
th^  in  firffis.  Sir  Edward  Uoke  to  the  fiune  intent.  Amow 
capitula  itineris,  there  is  an  article  d>oiit  die  beginnings  Jk  im 
fut  apinmt  inur  ah  bis  qm  bf^iUiAfiaa  ixtramos  tmOra  tfgjfum 
fk&am^  whidi  is  for  the  abufe  o(P  die  inn*  There  is  not  ai^  ro* 
coed  but  of  late  tin^  by  which  it  waj  appear  that  the  king  ever 
gave  ai^  Bancis  to  inn*keepers.  By  wfaidi  k  appean,  that  there 
needs  not  any.  For  if  there  were  any^  diey  oortt  of  nefieii^  t» 
be  of  record.  Tr.  ao  Ja«  B.iL  Shenrood  of  Badi  was  indtAed 
for  the  inn  diere  of  3  Tuns^  and  reveried  in  writ  of  error,  per 
Curiam^  and  refblved  that  he  cannot  be  indided  for  it.  Tr.  ai 
Ja.  B.  R.  odier  indidment  from  Bath  quaflied,  per  Curiaai»  far 
die  caufe  aforefiud.  ] 

[  7.  In  the^0far#  which  is  called  arAuS  ff  facrmmntM  s  ' 

Jir%Tum  regis  itimri  juftic$ari9rmn.    There  is  fuch  daufe  Jt 

pracipietur  quod  nsdlum  conducatur  ba/^ti fWh  (this  word  cmdticmimrf 

IS  tranflated  by  Raftall,  hired^  Jid  vinsmtikts  fratis  cmtadatur.  ] 

^■^'^'V-^^  }f  a  man  has  had  an  mn  by  trmfcripti$n^  dme  whereof  me* 

^Fol.  8s*  mory,  &c.  he  may  isdarge  it  9^  tbi  fomt  land  which  has  *  been 

always  ufed  with  the  iniH  as  hemay  enbrge  die  rooms  upon  the 

curtelage  or  yard»  or  may  make  new  rooms  upon  them,  or  nay 

convert  tbe  antisnt  JlabUs  into  rmms  for  men,  eend  maJtg  tbe^aUes 

jurtbiT  upm  tbeyard  or  curtdagei  and  fhall  have  the  fiune  priTilege 

in  them  as  he  had  in  the  ancient  imi.    For  otherwife  it  would  be 

inconvenient.    For  now  the  cuftom  is  to  make  handibme  and  laiger 

rooms,  and  more  lights  than  were  anciendy,  otherwife  he  will  not 

.  have  any  guefts,  and  diere  is  greater  rekNt  now  than  andcody; 

Mich.  16  Ja.  B.  R.    Relblved^  per  totam  Curiam,  upon  evidence 

at  the  bar  m  quo  warranto  a^unft  Harding  for  die  Bufli  in  Fafn* 

bam.  ] 

r  9*  But  a  man  who  has  an  ancient  inn  by  prefcriptioa  caii  aat 
marge  tbe  rooms  upon  any  land  adjoining^  which  was  mt  andantjf 
X  appertaining  to  tbemni  for  if  he  fo  does,  ne  (hall  not  have  the  pn^ 

vuege  of  an  inn  in  it.  Mich.  16  Ja.  B.  R.  adjudged  per  totam  Ok 
riam,  upon  evidence  at  the  bar  m  a  quo  wananto»  ag^inft  Hard* 
i^g  for  the  Bulh  in  Farnbam.  ] 

f  43*  ]     (B)  What  Power  the  Inn-kccper  has  to  retm. 

aKoii.;.    r  i«  f  F  a  man  rides  fo  an  inn,  ^ere  his  horfe  baa  eal».  At 
^!'L^  *  hoftmay  rotain  tbe  borfe  'till  he  be  fiuisficd  fordiecat- 

""^"^    ing.   Tiin.  15  Ja,  B. IL  between  Robinlbn and  Walkr,  Jfited 


for  Goriam  mi  covflfel  widmt  vicAmni.    Uj  Xcpoite.  WL  ^^»i^ 

iao-lceeiitr  auif  ^Cmmi  Atftffm  o(  hit  gneftt  wito  aatt,  till'  ptymant.    Show,  tif*  Trin.  3  W; 
«illf.  pT  Eyres  J.  in  cjie  of  W  twloa  ir.  Triggi*  igt*  fqi<<Iiieftiott  wm,  if  be  might  rouai 

/H^ibiriiiifiaM^c&r^asweilashorfe.    jBulf  sSf.    Pafcla.  15  Jac.  B.  R.  Scirt  t.  Dniogdld. 

[a.  If  a  man  talEet  the  b§rfit  ^  aftrangir^  andridet  upon  it  |^1^ 
to  an  inn  where  his  borfe  hat  cat,  and  after  departs  without  paying  3 j.'eoom 
lor  the  esdng  leaving  the  horfe  thersi  and  then  the  horie  coaiimtgt  ata^fito^ 
fbirej^  ba^aj^ar.    Thtninrn'/IMnrtbavi  bismtmb^f^^   But 
the  hoft  majr  juftiAr  the  detaining  of  it  till  he  be  iatisfied  of  all  die 
c«diig»    Becaufe  he  was  cotnpdlaMe  to  receive  him  who  coaaes  as 
n  gneil  to  him,  and  he  could  not  take  notice  who  was  owner  of 
At  horfei  and  if  he  oould,  yst  he  could  not  rcfiile  hamfor  diiscaule. 
Tr.  15  Ja.  B*  IL  between  Rohinfon  and  Walleriopqa  ademunvr, 
per  Montague^  Croke  and  Doderidge.  ] 

[  3,  But  Houghton  leemed  e  contra^  for  4ie  mifchief  wbkii  S.  e  eittd. 
might  come  to  the  true  proprietors  in  foch  cafes.  Mich.  6  Ja.  B.  R*  g^' ' 
between .  Harioe  and  Wood»  admitted  and  agreed  upon  a  demur-  as  reVoi ltd. 
icr.  But  die  plea  ortr-ruled  for  infufidenqr.  Mr  Reports.  lA  Ja.]  Mich.  6 

[  4*  If  I  delirer  my  barfi  to  pqfiure^  the  Inn-keeper  may  detain  J^  ^*  ^ 
my  hoife  'till  fiuis&aion  for  die  eating.     Tr.  3  Ja.  B.  R.  per 
l^illiams.  1 

£5.  If  1  put  my  horfe  in  an  inn,  thoueh  the  borfi  bas  tat  bis  8  Rep.  i47« 
r,  yet  the  inn-keeper  can  futfiO  tbt  horft  fof  me  eating.  P.  r^^^ 
7  Ja.  B.  between  Waldbroke  and  Griffin,  per  Curiam.  Contra  ta^lnaa 
Xr.  Ja.  BI R*  per  Popham.  ]  hoHe  m  m 


he  caonoC  after  fell  the  horfe^  though  he  has  eat  twice  at  ranch  as  he  is  worth.  But  where  he 
Ulces  bim  in  ofcourfi^  he  may  after  reafonable  appraiferoent  feU  him  wtaea  he  bas  eat  bit  value. 
Telv*  66, 67.  Trin.  3  Jac  ]l.  R.  The  cafe  oC  aa  hoftler. 

.  [  6.  But  by  tbe  cufirnn  vfLomion^  the  inn-keeper  may  Jell  fuch  la  aaion 
borfe,  and  it  is  a  good  cuftom.  P.  7  Ja.  B.  between  Walbrooke  0°  ^^^  cafe 
•od Griffin  pet  CwShii.]  ^^^ 

an  horfe,  the  defendaac  fkatUd  a  gcMtral  eajm  thnmshout  the  realm,  that  if  one  puts  a  horie 
celivccy  to  ae  helUeri  ana  thm  ktrfg  vmauu  there^  /oiy,  tb^i  bit  mua  amount  m  tkt  vakit  of  the  borfi, 
iitm  ih  ko/lkr  wtty  caH  in  t$  bim  four  of  hi$  nngbbourt  and  affraijlt  tbe  borft^  and  vahtt  alfo  tbt  wuatp 
amd  ifibey  tbink  tbat  tbt  mtat  ataouats  to  tbe  value  eftbe  korfe,  or  motty  tbt  bo/lkr  may  Jttai/i  tb$  borfe  tff 
bis  own  I  and  pleaded  that  mfaSo,  $fc.  upon  which  the  piaintiff  dtmurred  in  law  j  aad  judgment 
for  the  plaimiff  becanfit  there  it*  no  facb  feneral  cuilora  within  the  realm,  but  Wy  m  iMtdon  4^ 
£«r/^.  Mo.  876.  Pafch.  6  Jac.  Watbroke  ▼.  Oriillth.  ■■  a  Buif.  154.  8.  C  by  name  of  War- 
brook  V.  Griffin,  bet  fays  nothing  of  detnlning  the  horfe  as  his  own,  but  is  only  of  felling  him. 
■  Though  every  inn-keeper  may  deuin  a  horfe  Hill  he  is  paid  for  hit  neat,  yet  he  caunoc 
fen,  forthat  is  gmd  mfy  by  at/hmof  Lomkt.  Note,  it  Ivas  fo  Cud.  Vent.  71.  Pafch.  aa  Car.  a.  B.  R. 
Aaoii. 

Tbe  Cttiloin  titlxmht,  to  ftop  and  fell  horfes  for  their  meat,  is  only  that  the  fame  borfi  may 
be ^ for  bit  owm  hefiagy  and  not  for  the  keeping  of  other  horfeti  though  of  the  fame  owner. 
Bolf-  ao7*  Mofife  v.  Townfeod. 

[  7.  But  if  a  man  takes  mj  borfe  and  tuts  it  in  an  inn  in  London^ 
and  these  leave  it  ^till  be  has  eat  bU  value^  tbe  inn-kcejper  camiot 
fell  this  horfe  by  the  cuftom  of  London  for  the  mifchief,  tbat  then 
aajr  man  maf  tsdce  away  the  property  of  the  horfe  of  another  man* 
F.  7  Ja.  B.  adjiidced  lietween  Walbroke  and  Griffin.  1 

i^  In  tri^fs  for  taking  his  horfe  in  C.  the  defendant /JSrtfir^^  F  a^q  T 
tbat  he  was  an  mn-keeper  in  St  M.  'and  the  plaintijfczmt  to  his  jJIq^o 
ibwk  and  agradyffitb  bim  U  fay  2  s.  a  wuifinr  bts  lodgings  and  ^^  ^' 

9  .64/. 


439  Snntf  [arm  3fnn''&en>et«.]  ' 

jjhen  the  BJ,  fir  a  fugbt  and  day  fir  bis  tmfe^  and  that  if  Ae  pIdimtijFpad 
detainrthT  ^^  the  fame  and  los.  morty  be  JbouU  retain  the  borfe  till  paid^  and 
liorfe  for  fiicwed  how  lone^  &c.  and  fir  non-payment  be  detained  tbe  lorfe  'till 
his  horfc  the  plaintiff  took  him  at  St.  M.  and  rode  to  C,  and  be  took  the  borfe 
J«  raay^ao)  f^°^  *''"»  ^  ^^  laMi'fully  might.  Chamberlain  J.  Aought,  the  de- 
he  has  the  fendant  die  imi-keeper  had  no  property  in  the  hoHe,  and  therefore 
boric  bw  could  not  re-take  him.  Ley  Ch.  J."  thought  he  had  a  property  by' 
^I'MnL  ^^  *^  agreement,  and  therefore  the  re-taking  juftifiablc,  and  that,  by 
andif  the  the  non-pa3rment,  the  defendant  had  both  ctSody,  ipofSsBxm  and  prcK 
diftrtfs  be  pcrty,  whereas  before  fuch  default,  he  had  only  Ac  cuftody.  And 
^m^'J^t  Chamberlain  J.  admitted,  that  the  juftificationwouM  begood,had 
irdh  foil  the  defendant  had  a  property  in  the  horie,  which  he  thought 
and  re-take  he  had  not.    But  ifiue  was  afterwards  taken  upon  the  agreement: 

^ci/aT'^"  ^  ^^'**  ♦S**  '^™-  *^  J^-  ^-  ^'  ^^^  ^-  B"unfteed. 

dots  na  nuJuJrtJh  fitit  bt  cannot  re-tah  bim,  but  take  a  new  diftrcfs ;  and  fo,  if  tbe  horfe  detatned . 
for  the  provender,  be  taken  by  thtf  pnty  or  a  ftiangef,  the  inn-keeper  ought  to  do  the  like. 
Ibid.— -^Nelf«  Abr.4a.  pi.  14.  S.*C.  but  fnifprinced)  the  wonl  (not)  bang  omitted  ami  notbiog 
iaid  of  tbe  frefli  fuit^  and  mentions  it  a:>  (per  Curiam.) 

9.  A.  had  an  horfe  in  an  inn,  but  ordered  tbe  inn-keeper  t9  give 
bim  no  more  food ;  fir  be  would  not  he  rejponfihU  for  it*  Hrft  Ch.  J. 
before  whom  this  caufe  came  at  Guildhall,  inclined  at  firft,  that  this 
was  a  difcharge,  and  that  the  horfe,  (though  it  might  be  retained 
by  the  inn-keeper)  is  but  in  nature  of  a  diftrefs ;  and  it  being  in  the 
cuflody  of  the  inn-keeper  in  his  inn,  this  is  a  pound  covert,  and  the 
horfe  ought  to  be  found  and  maintained  at  the  peril  of  the  inn- 
keeper. But  after  mutata  opinione,  he  direAed,  that  this  was  not 
a  difcharge ;  for  then  any  inA-keeper  might  be  deceived,  and  it 
is  the  leiTenine  of  the  fecurity  of  an  inn-keepec,  who  may  detain^ 
and  hy  tbe  cufiom  of  London  fell  the  borfe  for  bis  keeping.  Skin* 
648.  Trin.  8  W.  3.  Gilbert  v.  Berkley. 

10.  By  the  cuftom  of  die  realm,  if  a  man  lies  in  an  inn  one 
night,  die  inn-keeper  may  detain  his  borfes  'till  he  is  paid  the  ex* 
pences ;  but  if  he  gives  bim  credit  for  that  time,  and  lets  him  go,  he 
has  waived  the  benefit  of  that  cufiom  by  his  own  conient  to  the 
departure,  and  (hall  never  afterwards  detain  the  horfe  for  that  ex- 
pence,  but  muil  rely  upon  his  other  agreement,  and  though  he  may 
detain  the  horfe  for  one  night's  cxpences,  vet  he  cannot  for  the 
expences  of  fever al  nigbtSy  but  in  the  cafe  oi*^  one  night  he  cannot 

fell  the  horie  and  pay  himfelf,  for  that  would  be  a  converfion,  and 
he  is  not  to  be  his  own  carver.  8  Mod.  172.  Trin.  9  Geo,  B*  R, 
Jones  V,  Thurloct 

'^-^-^  (*  C)   Taverns. 

Fol.  86.  ^       ' 

V.  -^»  ->  [  i«  T  N   the  fiatute  de  piflorihus  &  braciatoribusy  vdiich  fee  in 
•  Thene  i  J-  Magna  Charta.  24.  cap.  5.  is  contained  as  follows,  aff^ 

no  letter       ^•^^-  fecundum  aflttam  domini  regis  ohfervetury  fcilicety  fextertisan  md 

to  this  m  y  ^  r.   1      -"^  >.  .,;  /rr  ^ rr    -   ^     J  '^        c-»  r    ifc 

RoU.  \1  a,  <d  ft  tabernartt  tUum  ujfijam  excejfertnty  per  majorem  &  baUtvos 

oftia  elaudantury,  &  non  permit tant  vinum  vendere^  donee  licentian  a 
domino  rege  obtinnerint.'] 

(D)  Iim. 


(D)  Inn-kccpcrs  fuije^  to  what  Regulation,  or  Pu^  ^^y 

nijhment. 

1.  I  Jac  I.  p  N  ACT  S  that  If  any  irm-keeper^  ^c.  permit  anf  ^^^V^ 

cap.  9.         ^  perfon  divetiing  in  any  city^  town  corporate^  market  t^J^^of  am 
invn^  village^  or  hamlet^  uhere  fucb  inn^  ^c,  isy  to  remain  tipUng  aielmfi, 
therein^  other  than  fucb  as  Jball  be  invited  by  any  traveller^  andjhaU  ^|^J^^ 
accompany  him  only  during  bis  neceffary  abode  tbere^  and  other  than  ftatute  of 
labouring  and  bandicrafifmen  in  cities  and  tviJbns  corporate^  upon  the  atef loufes ; 
ufual  working  days  for  one  hour  at  dinner  tinuj  to  take  thei*-  diet  in  an  P**"  ^^^ 
aUboufe  :  and  other  than  labourers  and  workmen^  which  for  thefoU  Buir?"io9* 
lowing  oftbei'h  work  by  the  day^  cr  by  the  great,  in  any  city,  ^c.  Jhally  Palch.  9< 
for  the  time  cf  their  continuing  in  work  there,  ledge,  or  visual  in  any  ]f^'  B-  R. 
./«/!,  tfr.  Other  than  for  urgent  occafions  to  be  allowed  by  twojuflires  of  s.  cTclted* 
peace,  every  fuch  inn-keeper,  vi£iualler,  iSc.  jball  for  every  offence  for^'  per  Eyres 
feit  ten  Jbillingsfor  the  ufe  of  the  poor  gf  the  farifhy  the  fame  offence  )•  Show. 
being  viewed  by  any  mayor,  bailiff,  or  jujilce  of  peace,  within  toe  fe-  of^g^^ 
percd  limits,  or  proved  by  the  oaths  of  two  witnejfesj  to  be  taken  before  ton  v. 
any  mayor,  bailiff,  or  other  head  officer,  or  jujlice  of  peace^  Trirg.— 

319.  S.  C.  and  P.— —The  ftatutes  for  alehoufcs  include  all  (excepting  only  hoothi  infatn)  not 
to  keep  a-1  inn  and  an  alehoufe  j  but  tn  be  I'urn^relTed  ffo  abj  to  kcup  an  inn  only  for  relief  of  Ua* 
vellers,  to  which  the  whole  court  agreed,  per  F<;nner  j.  i  Hulf.  109.  Anon. 


2.  21  jac,  I.  cap.  7.1.  f  2.  enafts  that  no  innholder  JhaU  make 
borfe-breadybut  bakers  Jhall make  it^  and  the  afftfe  JhaU  be  kept,  and  the 
Mvcignt  reafonable.  And  the  innholder s  JhaU  Jell  their  horje^brcad,  and 
their  hay,  oats,  beans,  peafe,  provender,  and  aU  visuals  for  man  and 
beajffor  reafonable  gain,  without  taking  any  thing  for  litter. 

S,  3.  Itjhallbe  lawful  for  every  inn-keeper  dwelling  in  any  village^ 
being  a  thorough-fare,  (and  no  city  or  market-town,  wherein  any  com^ 
nfpn  baker  is  dwelling )  to  make  horfcbread  of  due  afftfe, 

S.  4.  If  the  inn-keepers  JhaU  offend  againji  this  aSi,  the  juJlUes  of 
ajffe  of  oyer  and  terfniner,  of  the  peace,  Jheriffs  in  their  tourns,  aad 
Jtewards  in  their  leets,  Jball  have  power  to  inquire,  hear  and  deter-* 
mine  the  faid  offences,  and  the  innh  aiders  for  the  firji  offence  JhaU  be 
fined,  ana  for  the  fecond  offence  imprifoned  one  month,  and  the  third 
time  he  JhaU Jl and  upon  the  pillory  \  and  if\he  offend  after  judgment  of 
the  pillory,  he  Jljall  be  forejudged  from  keeping  any  in.i. 

3.  If  an  inn- keeper  ♦f^7M  ^tt;«  his  ftgn  and  keeps  an  hojlerie,  •Itftill 
an  adion  lies  againft  him,  if  he  denies  to  lodge  a  traveller  forhis  "^*  '"** 
nionev.     But  if  he  takes  down  his  iign,  and  gives  over  keeping  an  ^^^,^\^ 
inn,  then  he  is  difcharged  from  giving  lodging.     Godb.  346.  in  pi.  ihefign'b© 
440,  Trin.  21  Jac  B.  R.  Anon,  g"  >c,andi$ 

liable  to 
ftranffers.  Palm.  374.  Anom 

4.  Inns  are  under  the  power  of  the  jujiices  of  the  peace  in  the  skin  201 

daces  where  they  iare  fituated.    3  Mod.  329.  Mich.  2  W.  ^  M.  s.  p'in  si . 

&.  R.  in  cafe  of  Newton  v.  Triffg.  c.  Tnn.  3 

°°  w  &  M. 

B.  R.  byname  of  Lutop  v.  Bigg.  "An  inn  %  tbef^wuwkbmaUboufe,  and  therefore  fs-veral  fta- 

tmes.ni'bicb  are  nude  p  prevent  tipling,  and  which  appciint  at  what  price  ale  Ihould  be  fold,  ha?c 
|)];en  gdjudged  (o  extead  to  inn  keepers.    Per  Cur.  3  Mo^  329.  ut  iup. 

5«  y^^if 


in 


329.  NcwtDA  ▼•Trigg. 


C(Nst  te  cbe  eowtf  of  Mlddlefcx  for  the  rates  and  prioai  oThoftlen.  Raja.  iCs.  Bfidi.  if  C^. 

r  441  1      6.  If  inn->keepers  fet  MnritAiiaUi  raUs^  ihgr  are  'rr^i^Wr  6r 
JT        extortion,  per  Eyres  J.  Show*  269.  Trin.  3  W.&  M^ino^of 
li'.^ri- Newton  V.  Trig|. 


«!.  B.  R.  S.  C.  and  P.-^kia.»f  I.  S.  p.  inl;  C.  Trio.  3  W.  fc  IC  B.  E.  fcf  n»K  of  iMosi 

i^ i.  P.  Hftwk.  PL  C  M5.  cap.  78.  f«  !• 

7.  Iniwkeepers  are  bound  to  receive  ami  etrteitun  giidl%  aal 
tiierefbre may  detain  the ^Mtfr  of  euefts,  iiOpafmmii  per  toLOr. 
Wfon  a  demurrer,  i  SalL  388.  Mich.  3  Anoae,  B.  R.  Y<mk  r. 
Cjrindftone. 

8.  It  feems  to  be  agreed,  that  the  keeper  of  an  inn  may  bjr  tbe 
common  law,  be  indiSid  andfined^  as  being  guilty  of  a  common 
iniiance,  if  he  ufually  barhmrt  thieves^  or  {utter  Jrtquita  JEftrdirs  in 
his  houfe,  or^^  up  a  new  inn  in  a  plaa  wkere  tbtn  is  no  mnmur  tf 
nadafffne^  to  the  hinderance  of  other  ancient  aiid  well  governed  innS| 
or  ii^  it  in  a  plaa  wbolfy  unfit  for  fuch  a  purpofe  in  re^^ed  of  it's 
fituation.    Hawk.  PI.  C.  225,  cap.  78.  f.  r. 

9.  2  G€9*  2.  tap.  28./  II.  ena^,  that  m  Sana  JbaU  ba  gtanui 
U  keep  a  cwamn  inuy  &(.  but  at  a  general  meeting  eftbejmftUes  aShf 
in  tbe  dhifion  tuber e  tbe  per/in  dwells^  and  tbat  au  Scences  granted  ta 
tbe  ce/ntran  JbaU  be  void, 

S.  12.  Provided,  that  rntbing  in  tbis  aa  fiattaher  tbe  metbodrf 
granting  liunces  fir  beeping  ef  cenamn  imuj  bfc*  in  au)  ciij  or  inm 
ie^f9rate9 

^  "^"^  (E)  Pleadings  and  Evidence. 


•4H.4. 

cap.*5*— 


X.   T   ^* 'was  indited up$n tbe flatuUsrfi%R0%. and  ^^H.^ fir 
a  Roll  R.         «^  *  ^^  '^'  anamnpria  ofeats^  in  o.  S.  andetberpleue^  behneem 

225.  s.  c.  ibe  I  Marcb  15  Jac.  and  tbe  I  March  17  yac,  was  not  abenn  tbe 

and  there  rate  of%od.a  bujbel^  and  tbe  defendant^  exijlens  communis  JIabmlariuti 

^^r^r  fild  to  divers  fabje^s  of  our  lord  tbe  ting^mtbin  bis  dwelStigbo^ 

ceptioa  is  J^»  200  bu/belsfor  2  J«  8  ^  tbe  bt{/bel^  contra firmamjlafut.  (Ste.tx* 

mentiooedy  ception  was  taken,  i.  For  want  rf  addition^  out  the  cgiut  £ud,  diat 

^ifLj^  whea he  appears,  and  does  not  take  exceptions,  but  jAeads  to  ifliK» 

^^  '  and  it  is  found  againft  him,  he  admits  it,  and  has  iCpt  the  advan- 

Ai^//,  and  tage.    2.  That  it  was  piod  commune  pretium  in  metcatis^  f^c*  was 

IT  ^  kL  *^^  ^^^  ^^  ^*  ^^^  ^n/belj  which  is  uncertain,  and  th^  price  oi^ht  to 

2ibW^  be  (hewn  precifely ;  for  he  is  to  forfeit  by  the  ftatut^  of  4  H.  4.  ibr 

not  regard*  every  bulhel  fold  above  the  common  market  price  the  quadruple  va* 

h^J  ^^  ^"^*     ^^  '^^^  allocatur.  3.  That  it  was  qsiod  commune  pretisan  pru 

g^od  quoUbet  modio  avenarum  non  fuit  ukra^  &f.  where  it  ihouU  be  pn 

though  medioy  or  pre  aliqfto  modioy  and  notpro  quolibet  modio  ;  led  non  al^ 

k^d^hlf**^  locatur.    4.  Beouxlb  it  was  qued  /•  S.  exifieus  commusisjtabmlmisei 


^mx^T     fi^  ^^*  which  infcfs,  chat  he  was  a  common  hoftier  at  the 

And  iiie      of  the  indi&mcnt^  and  not  at  the  offence  dooe^  and  that  it  ovgpit 


ft  was,  that  hi/M  wiibin  his  nmnSm  h^e^  and  does  m$ifiif  uritbm  ^*^ 
his  ifnt.    Sed  non  allocatur.     For  it  uaQ  be  intended  all  one.  ttMcoa- 
6.  Becaufe  it  was,  tbat  befiUsBver&Jubditis  d^mini  regis  and  does  ^^^^^^^ 
jM^ySv  ^M^^^^  ntrHbi  sxfmded  fir  fnVituleri  it  hdng  otherwiie  ^^^^^ 
no  onencc  within  dus  ftatute  [of  4'H.  4.]  fed  non  allocatur.  7.  Be-  icg  contra 
caiife  kit  H9i  Jbnsm  wben  ii  b§mgbt  tr^U  tbirn^  tfriiich  might  be  ^^^ 
many  yeart  beforei  and  judgpnent  was  given  for  the  king.    Cra  ^S\t 
J.  609.  HilL  18  Jac  B«  iC  Johnibn's  cafe.—- — Ak«  the  King  v.  good  ad- 
Jebofon.  f?i"»"« 

^  cheexcep. 

tiovMbret  aidMilhiftif  divcHtiiidiAiiiaittaKupMitwolbttitteSy 

liefidal  to  tht  king  than  tbt  other,  that  ftatitttibdl  be  taken  which  is  rooft  to  the  king*t  ad?aiw 
cage.  But  at  to  thefe  matters  the  court  faid  nothing*  ■»  1  Comb*  194.  in  the  cafe  of  the 
Kivo  T.  RoBBKTt,  which  was  of  an  indiAmeot,  in  which  iipveral  extortions  were  laid  togethefi^ 
aaid  for  which  reafiMi  the  jodgment  given  agsdnft  the  defimdanC  there  was  ftayed.  Pafch.  4  W.  ai 
ICB.  R.  Hok  Ch.  J.  Cud,  that  this  cafe  of  Johnson's  feemed  »  not  to  be  law.— -The  two  aAs 
OpoiX  which  the  above  tndidtmeot  was  foonded  are  repwded*  bjr  ai  Jac  i*  ai.  f.  e«  as  to  horfe* 
Brwdyamfprniattifff  mentioned  in  thoiis  and  other  a^s,  and  other  yenateies  infli^ed»  for  which  fee 
CD)  ftipra.  ♦  [  4^  J 

s«  If  inns  are  an  cmntjance  and  inconvenient  for  the  inhabitants, 
Ae  fiune  ooAx  to  4^ar  particularly  odierwife  it  is  a  thing  lawful 
fo  ered  an  urn.  And  for  waitt  of  the  words.ad  nocumentum,  the 
andtdownt  was  quaflied.  Godb.  345.  pL  440.  Tdiu  21  Jac  B.  R. 
Anon. 

3*  If  it  be  ailegeJ  tbai  the  innkeeper  harbours  tMeviSy  cr  is  $f  iU 
j4Utti%  the  defendant  maj  traverfe  the  iame.  Hutt*.  loa  June  if. 
Oa  JMC0  at  Sergeant's  um  in  Fleet-ftreet.    The  r  efolutions  of  the 


4*  In  trover  and  converfion,  dsnial  tt  deEwr  is  m  ^onverfany  nor 
evidence  of  a  converfion,  unle&  the  plaintiff  UtuUr  in  particular  what 
the  iwrfe  has  ear  out,  and  the  jury  is  to  judge  if  fufficie  nt.  Per  Ld. 
Nordk  2  Show.  x6i.  Anon. 


3bmttenho 


See  Ac- 
tions .(I.  b) 
(K.b). 


Oieep.      ^  '         ^  ^       ^^ 

tt  Mod.  loorptywi  I  For  a  bare  and  naked  imuaub/gmfitt  mthi.  ^,  unleA  the  words  them* 
felvet  import  the  fame^  o(  that  there  be  fome  certain  faA  to  which  i:i  may  he  appHm),  or  from 
whence  it  may  be  inferred,  that  the  man  meant  the  thing,  without  the  help  of  an  ionoendo.  P^r 
Molu  tft  Mod.  141.  Mich.  9  W.  3.  S.  C.  by  name  of  the  King  v.  Griebe,  2  Mod.  3<.  the 

Kingv-ltofweU.  ** 

9.  Innuendo  cannot  reduce  to  afarticular^  that  which  hitoct  would 
bear  a  more  large  conftru^on.  Per  Holt.  Cux&b.  46a  the  King 
V.  Grecp. 

•^  3.  In  every  innuendo,  there  mttft  be  fomethtng  precedent  to  induce  it  ought  to 
it^  foniething  whereby  it  may  be  applied,  that  the  a, 'an  meant  fo  as  ^^*/*'^ 

the  '^"'''"^ 


Jj^^jpj^    Grecp.— cites  Hob.  6.  Miles  r.  Jacob.— —4  Rep,  17, 

Cro.  E.  307.  Crouch  r.  Given. lo  Mod.  1 97.  Arg.  198.  per  VarketCSuJ, 

3fiuif.ii7.  ^  Innuendo  fflffvy^prvf^  an  exphiBrtion,  where  diens  is  pfccedei^ 
matter,  but  never  for  a  new  charge ;  it  may  apply  what  is  alreadf 
expreffed,  but  canmt  stdd  or  eidam  the  imponance  of  it»  a  ^^- 
513.  Mich.  9  W.  3.  B.  R.  the  Kong  r.  Greep< 


[443]  *  3nrolment 

•  Inrol- 

j«?is'the  (A)  Inrolmcnt  of  :|:  Deeds,  &c.  and  How. 

Ciiterini^ 

w/^thc  ^*  14  ^  35  ^r  8.  cap.  22.  p  N  A  C  T  S,  that  nZf  recwms^  deedw 

reconlsof  inro/Udy  and  reLfofes  to  ke  taim  and  ac- 

one  of  the  knowkdgedhefore  the  mayor s^  recorders  or  other  bead  officers^  as  well  of 

tm  of  ^^^  ^''-^  ^^  London^  as  of  atty  other  cityy  boroughj  or  town  corporate^ 

jtcord  at  having  power  to  receive  the  fame  according  'to  the  cujioms  of  thefnid 

Weftmin-  cities^  ^c.Jhall  be  of  like  force^  as  they  were  before  the  making  efths 

fter,orat      all.  ^2  H.  i.  cat.  2i. 

the  qaar-  **  '^ 

ter  iellioDs  of  the  peade«    1 L.  P.  R  •  67.    ■        %  Barjaia  and  fale  ( HJ-^-^-^Eecogmzantc  (D) 

a  Inft.  673.  2.  If  a  deed  he  enrolled  according  to  the  ftatute  27  H,  8.  cap^  10. 
fcJmuch'is  ^^  ^^^  ^^  ^^  parchment  for  the  ftrcngth  and  continuance  thereof^ 
hnpUed  and  not  in  paPer^  and  fo  it  was  rcfolved.in  parlianwnt  by  the  judges, 
ivhen  the     Jn  anno  23  Eli'2.  Co.  Lit.  35.  b.  36.  a.  " 

is  in  any  of  tlit king's  courtsof  record  at  iVeilminf^ciy^viz.)  thjt  the  inrdment  fhaH  be  in  ptnrh^ 
tnent,  and  rhat  fo  it  wasadjiiOged,  as  Mr.  I*lou(tcn  cited  h,  before  the  lords  in  porlianoenty  aono 
23  Eliz.  in  the  great  cafe  bcween  Herbert  and  Vernon,  wtxich  Lord  Cuke  fay ^y  lie lidirdanJ 
obfervcd^ S.  P.  1  L.  P.  R.  6g. 

3.  No  deed,  &c.  can  be  inrolled>  unlcfs  duly  and  lawfully  aciMUh* 
ledged.     Co.  Litt.  225.  b.'   ■  . 

•aL.P.R.  4-  An  indenture  of  bargain  and  (ale  was  inroUed  in  Chancery, 
Inrolmenty  exemplified  under  feal,  and  at  the    end  was  a  meniorandum,  viz. 

tiu'^^before  ^^^  ^^®  p'^^  ^'^^  inrolled,  but  no  time  mentioned  when  the  ^bA 

ihe'^oih  was  done,  but  plaintiff  offered  to  prove  by  circumftances,  that  it 

year  qf  was  inrolied  Within  the  fix  months;  upon  which  great  debates  arofe^ 

^^•""  but  a  cleric  being  fcnt  by  the  court  ot  B.  R.  to  the  inrolmcnt  office 

w;«'not  ^o  know  ilicir  uihge  and  cuftom,  as  to  inferting  the  time  of  the  inrd- 

ufed  to  in"  menty  he  certified  the  court  upon  his  oath,  that  they  informed  himy 

d^jc  ihi  |)^J^^  *  iefore  the  16  Eli%.  at  which  time  the  iiurolmcnt  office  was 

dF  deeds'  eredicd,  they  did  not  uf  to  infert  the'timey  but  they  ufe  to  do  otfaer- 

upon  back  wife  now.  2  Roll,  R.  119,  120.  Mich.  17  Jac.  B.  R-  Worfeley  Ym 

of  them,  Filifter. 

as  Jt  IS  now 

ufed  to  be  done  Cites  Mich.  13  Car.  i.  B.  R.  But  adds,  that  now  it  is  conllaatly  ufed,  aid  to  i<M 
purpcf?,  in  refpeft  of  the  more  eaCy  and  readier  proof  of  the  inrolment  upon  any  occafion :  forat*^ 
^t  IS  given  to  that  indorfemeut wfiiwftf  any  f;a^k»r  ^oof^  «s  beiii(  made  by  a  kaowa  oficertaodiii- 
truittii  lor  th;ii  purpofe* 

5'  "n* 


3[ntoIment«  443 

♦ 

5.  The  coort  made  a  fuky  that  all  deeds  Jhould  hi  acknowledged  oh 
the  plea  fide  in  this  court,  and  not  on  the  crown  fide;  and  that  tiie 
ftcknowfedgment  (hould  be  in  open  court.  1  Salk.  389.  Mich,  li 
W.  3.  B.  R.  Lady  Anderfon^s  cafe. 

6.  Baron  and  feme  came  to  acknowledge  a  deed  by  them  bodi  in  A  deed  m^ 
Court,  and  the  court  ordered  an  acknowledgement  only  for  one  of  them  }^°^'|^ 
to  be  entered^  viz;  the  hufbani   6  Mod,  263.  Mich.  3  Annae,  B,  R.  thc^^huf. 

Anon.  band  and 

wife  ihall, 
hytht^coapim  Imoyht  iaroUed  onlf  for  the  huibaod,  aad  not  for  th^  wifcy  by  reafon  of  the  cover- 
ture.   And  though  it  be  inroUed  for  both,  it  biadeth  her  not ;  but  oiherwile  by  cuftomy  aad  noOft 
luth  power  to  examioe  a  feme  covert  without  writ.    %  luft.  673. 


(B)  For^f  Cuiody.  [  444 1 

1.    A  deed  o{  feoffment  was  denied  to  be  inrolled  tiU  after  Itvery 

■^^  made.     Br.  Faits enroll,  pi.  i. cites  44  E.  3.  7. 

2«  There  was  an  inrolment  at  common  lawy  it  makes  an  ejioppely 
and  the  party,  in  cafe  of  a  bond  inrolled^  cannot  plead  non  eji  fa£lwn\ 
,per  Holt  Ch.  J.  Comb.  248.  Pafch.  6  W.  &  M.  B.  R.  in  cafe  of 
Smart  v.  Williams. 

3.  Note,  It  is  ufual  (in  London  efpecially)  to  hare  a  bargain  and 
fale  for  fafe  cuftody,  and  alfo  a  leafe  and  releafe^  ^c*     Gomb.  250.  at 
the  end  of  the  cafe  of  Smart  v.  Williams. 

4-  In  cafe  of  an  inrolment  for  lafe  cuftody,  the  deed  may  be  (aki  Bfr.  F'ait* 
to  be  recorded  j  but  ^whcrc  a  bargain  and  »le  is  inrolled  purfuant  ®"  j^*'  P** 
to  the  ftatute,  the  inrolment  is  a  record,  fo  that  a  copy  of  it  may  be  e.  3,  Atf. 
read  in  evidence ;  per  Mafter  of  Rolls.     Note,  afterwards  upon  a  —But 
re-hearing,  an  iffue  at  law  was  directed,  whether  fuch  deed  of  ufes  ^^?**^  ^^f^* 
was  executed,  and  upon  the  trial,  a  copy  of  the  deed  was  allowed  to  wvAinUn^ 
be  read  as  evidence  on  the  trial.     Mich.   1704.  2  Vern.  471.  </:/«,  the 
Combes  v.  Spencer. ^Ibid.  591.  Combes  v.  Dowell.  S.  C.         ^f  'J^ 

*  "'''  rolled  ig  - 

'  matter  of  record*  by  reafon  of  their  cuAom  anciently  ufed.    Br.  Faits  enrol,  pi.  5.  Though 

the  inrolment  of  a  bargain  and  fale  by  indenture  be  of  record^  yet  the  deed  ii  not  •/ record  \  for  a- 
'  gainil  a  deed  inroUed,  a  man  may  f>lcad ipfnncy,  although  none  can  plead  non  tfifa^utn\  per  Man* 

wood  C  B.    »  Le.  65.  in  Sir  William  Peiham's  caie. 

(C)  Inrolment.     Necefaryy  in  what  Cafes.         f^dsaiT'"* 

(I).— Prae- 

t.  'T^  HE  king  may  have  chattels  and  chafes  in  aStion^  which  do  J'og-CM. 

*    not  touch  franktenement  without  deed  inrolled,  but  not  ♦  ,' * 
franktenementyWOT  things  which  touch  franktenement.     Br.  Faits  cnroi^pu* 
enrol,  pi.  6.  cites  21  H.  7.  19.  10.  ctces  5 

2.  Nor  can  the  king  be  infeojfedhy  deed  or  otherwife,  unlefs  it  be  Br.  Fait* 

by  deed  inrolled :  for  he  fhall  not  have  livery,  but  it  fhall  pafs  bv  ^"*'®l'  P^' 

.the  livery  of  the  deed  of  record.     Br.  Faits  Ciirol  jpl.  12.  cites  7  ^^eT^'^, 

£.  4.  x6t  *  — -ihij. 

pi.  16. 

cites  29  H.  %. 

_  3.  It 


|.  It  is  tbe  acknowkdeement  heSan  a  judlge  of  a  impMOK^ 
vrbich  gives  it  the  force  ef  a  reeeriy  tliough'the  inrolmait  De  necct* 
fitfv  for  die  teftification  and  perpetuating  of  it.  Hob.  106.  Hall  r. 
WinckfielA 

4*  A  deed  ihall  be  inrolled»  Choudi  it  cwcemt  lands  in  Setilni 

srlrelanJ.  Todi.  Ii6.  cites  7  Car.  Slat  it  was  then  ib  ordered  l^tbe 
king. 

5.  5/tf/itfrjnfrf£tfir/^»i^ii/2rareefi€AualagainftexecutDrs, though 

not  inrolled.    But  againft  pnrcbafrrs  efthe  comifor*s  land^  ihey  am 

not  of  force,  unleft  inroUed  within  three  months.    Went,  of  £ze» 

cutor,  159. 

KbKdhe         6.  A.  in  emjideratien  ef  hbod  cemenants  to  (land  ieifed  i§  the 

mvt^fiima  ufe  of  B.  bis  fon^  and  the  heirs  of  his  body,  and  in  default  of  fach 

t^Zh  *fl"«>  *«n  to  ^^  ^^  ^7'  ^-  ^  confukration  rfiooL B.  died 

thenttJ*  without  iflue.    The  deed  was  not  inroUed  $  quaere  if  the  des  can 

^eed  muft  arife  partly  by  covenant  to  ftand  feifed,  and  partly  by  kargaim  amd 
^e  the  lini  Z'^^'  ^  whether  it  muft  arife  vjhoVj  me  way^  or  whollj  the  other,  and 

^  not  not  by  fra£tions  i  Brideman  Ch.  J.  find,  in  this  cafe,  that  there  was 

pais  by  the  a  mixt  confidiration^ andthere  needed  no  inrobnent.    See  Canh.  144» 

^^^  Trin.2W.&M.  B.R.  Gamifliv.Wcntworth. 

coQvey^d  w  tmjidtrmiim  of  pmaey  paid,  mid  aifo  in  lonfideration  tfnatKnU  bv  and  aflMtion  to  a 
wife*  child,  or  relation*  there  it  is  nnt  necefla^  to  inn4  the  deed,  bat  the  lands  will  pafs»  thovgh 
the  deed  be  not  inrdlted ;  for  in  the  former  cafe,  is  a  mere  deed  of  berpen  and  fale,  which  p^Gfoth 
nothing  witfaoat  inrolioeBt  s  but  in  the  latter  eaie,  the  land  win  pais  by  v^  ^  vfc-  a  X«.  ?• 
R.  69. 

[  445  ]  (^)  ^^^^    ^^^  where  the  Want  thereof^  or  Mif^ 

takes  therein  will  be  aided. 

X.'^HE  phindS purcbafed  lands  of  the  defendant  anno  a  Eh. 

^    and  had  a  recognizance  then  acknowledged  unto  him  fir 

performing  covenants  of  the  bar^in  and  fide,  and  put  &ne  in  frnft  §0 

get  both,  the  indenture  and  cogntnmue  intoUsdj  aniipedd  Hmfir  tie 

fame ;  and  now  being  evi<5ied  out  of  the  podeffion  of  the  lands, 

came  to  take  out  a  fci.  fa.  upon  the  recognizance,  hvtt  finds  it  stot 

inroUed ;  and  therefore  defiied  the  fame  might  now  be  inrdUcd.    It 

is  ordered  that  a  fubpoena  be  awarded  againft  the  defendant,  to  iliew 

caufe  why  it  ihould  not ;  and  Mr.  Solicitor,  who  is  prefent  at  tba 

motion,  is  to  give  notice  to  ibme  of  his  clients  who  have  piaichafed 

(as  he  alleged}  parcel  of  the  lands,  to  fliew  caufe  why  it  (hall  noc 

be  inroUed,    Gary's  Rep.  138, 139.  cites  22  Elis.  Sidenhaa  ?• 

Harrifon. 

4Le.8.  pi.        2.  Conufee  of  a  recognizance,  acknowledged  before  a  mafter  in 

34*  ^*  c*— *  chancery,  died  brfore  tbe  inrolmenU    It  was  the  op&iion  of  all  the 

5,  Q^   '^''  juftices  of  C«  B*  That  tbe  recognisance  may  be  inroUed  at  thi  refne/l 

of  tbe  executors.  4  Le.  1S4.  pit  283.  Mich.  30  Eliz.  C  B.  Halton's 

cafe. 

3.  An  inrobnent  of  a  deed  remains  good,  notwithftanding  tmt 
fions  by  the  negligence  of  the  clerk  in  writing  or  examining,  where 
Ae  omii&ons  arc  in  matters  and  words  rffurplnfage^  and  ao(  in  that 

which 
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tvlucb  Is  .of  ftny  fubft^oce  in  the  deed ;  as  where  the  deed  was  (for 
o'dier  good  caufes)  the  word  (good)  was  omitted  in  the  inrolmerit. 
Poph.  21.  Sir  Francis  Ehgleficld'^  fcafe. 

4*  Jii  the  inrolmerit  of  a  deed  the  clerk  ml/look  the  date^  and  dated 
it  die^nonth  preceding  the  date  of  the  deed  ;  this  does  not  make 
the  inrolment  void  j  pef  Lord  Kcepet  Egertdn ;  for  it  is  clcarlv  the 
niifpriiion  bf  the  clerk,  who  having  the  deed  t^efore  him  miftook 
the  date,  writin?  one  month  for  another.  Mo.  676.  Hill.  45  £liz« 
in  Cane.  Gerard  vi  the  Dean  of  Rochefter  and  Sands. 

(E)  The  Intent,  Force  and  EffeB  of  an  Inrolment  sce  Con- 
at  Common  Law^  or  for  fafc  Cuftddy  only,  &c. '     lli>atel!* 

I.    'E'Rroneous  iiirobnent  is  not  void,  but  avoidable  by  cjTor,  as  in  Br.  Error, 
-^  cafe  of  a  deed  acknowledged  to  be  inrojled  hy  bartm  andfeme^  s^c  ^anT? 
and  therefore  quaere  of  inrolment  by  infant ;  for  he  (hall  have  audita  -Iaik)  up- 
quaerela,  to  avoid  his  ftatute  merchant.     Br.  Faits  enrol,  pi.  3.  on  fuch  ac* 

cites  21  E.  3.  43.  knowledg- 

Brook  makes  a  quaere  ;  for  he  fays  it  is  DOt  adjudged  i^hether  it  be  error  or  noC>  an<i  queries  ho# 
it  is  Ikied  at  this  day  there. 

2.  One  may  avoid  a  deed  inrblled  hy  confejfmg  and  avoidtMjg  it ;  At  to  fty 
but  he  cannot  deny  /V.  Br.  Faits  enrol,  pi.  2.  per  Thirn.  and  mnk.  that  n^biag^ 
cites  la  H.  4.  12.  f^Jfedbyih. 

'  .  J  .  deed,  or 

tliat  he  hoi  nothing  m  the  loKd  ait  the  time.    Br.  Fait^^'  pi.  2.  cites'  9  H.  d  6o»  ^    ''  ■  Hill.  9  H.  tf • 
6o.  a<pL  8« 

3.  Inrolment  of  a  Jeed  is  to  no  other  purpife^  but  thai  the  party  •  Aninrol* 
Jball  not  deny  it  afterwards  5  but  if  he  wants  the  deed  to  plead  it,  J^^^l^ 
and  hfes  it  he  (hall  not  plead  the  inrothneht  ^  for  he  ought  to  *  fhew  cow^Lu 
the  deed  itfelf ;  per  Nc\vton.    Quod  fota  ciiria  coriceflit.    Br.'  Faits  "^^  *«;y  a 
enrol,  pi.  4.  ^T^^J  ^. 

^  .     .  I    •  f'''*  though 

acknowledge^  by  the  parties  themfelve^,  is  not  to  ^  regarded  withotit  proof  of  the  deed.    Keb. 
117.  Mich,  i^  Car.  a.  B.  R.  in  evidence  to  the  jury,  in  the  cafe  of  Eld^n  v.  Chalkliill. 
^   If  a  deed  be'lofV,' ye^the  iiin>lmenc  isgoodcvidence  if  it  can  ht  proved  to  a  jury  by  circura- 
fiances  that  there  was  fuch  a  deed.     Pafch.  34  Car-  i.  B.  F^.    For  the  lofs  of  a  record  or  deed  i» 
BOt  the  loft  of  a  man's  title,  if  it  can  be  others ife  proved.    1  L.  P.  R.  68. 

4.  Hutifs  may  be  pleaded  agadnft  a  deed  inrolfed,    Br.  Faits  eri-  f  aa6  1 
rd,  pi.  17.  cites  16  H.  7.  5.  ^J^,^ 

pel*  (A)  pi*  3*  contra. 

5.  Feme  covert  or  infatii  makes  a  ^eed^-  and  aifull  age  6r  dtfco-  He  may  fay 
'vertUre  inrois  /'/,  yet  they  may  afterwards  avoid  the  de?d  ;  becaufe  Tf^^r  p'^i 
Jtftands  with  the  deed;  per  Brians  but  Keble  conti'^ry  clearly,  enrul,pl'. 
yet  iifier  releafe  or  fine  a  man  may  fay,-  that  the  parties  had  nothing  ycjtcs  iC 
in  the  land  at  the  time,  &c.  and  th?s  was  the  oprnion  of  the  court,  yiv^i'iur  ^"^^ 
quod  nota.   Br.  Faits  enrol,  pi.  17.  cites  16  H.  7.  5. 

6.  A  deed  inroUed  in  London  is  as  ftrong  as  a  fine;    Den(h.  R.  s.  p.  per 
*f  Fines  3.                                                                  ,  S^"i?*T 

•^  Hark..    Br, 

Faits  tnrol.  pi.  1,  cites  za  H.  4.  la.-    ■'■        gr.  Fio^Si  pi.  xio.  cites  31  H.  %» 

Vol.  XIV;  Mm  J.  And 


44^  Enrolment. 

7*  And  if  It  be  by  conu£ince  hj  bar$n  andfime^  there  die  ktnt 
(hall  be  examined,  and  fcirefa.  ihall  iflbe  there  if  it  be  execatory, 
the  (ame  law  in  Winchejier  of  deeds  inrolled,  and  fo  in  divers  other 
vills.     Denih.  R.  of  Fines  3. 

8.  34  {?  35  H.  8.  ^2-  in^i^J  rccrueria  and  died$  inroUed^  tfr. 
/«  corporate  towns  by  feme  coverts  to  be  of  tbi  farm  force  a»  they  wen 
before  32  i/.  8. . 

9.  The  inrolment  of  a  deed  doth  not  make  it  to  be  ^  reeeri^  bat  it 
thereby  becomes  a  deed  recordedj  and  it  (hall  operate  by  virtue  of 
the  fl^atute  of  inrolments ;  for  there  is  a  difference  between  matter 
of  record^  and  a  thing  recorded  to  be  kept  in  memory ;  fi>r  a  nc^rd 
is  tbe  entry,  in  parchment  of  judicial  matters  controverted  in  coart  ^ 
record^  and  whereof  the  court  takes  notice :  but  an  inrolment  rfa  deed 
is  a  private  all  of  tbe  parties  concerned,  of  which  tiie  court  tikes 
no  cognizance  at  the  time  of  the  doing  it  although  the  court  give 
way  to  it.  2  L.  P.  R.  69.  cites  Mich.  22  Car.  z.  B.  R. 

10.  The  inrohnent  of  a  deed,  if  it  be  acknowledged  tj  the  grantor^ 
IS  a  fufficient  proof  of  the  deed  of  itfelf  upon  a  trial  -,  for  every  deed 
before  it  is  inrolled  is  to  be  acknowledged  to  be  the  deed  of  the  par« 
ty  before  a  maftcr  of  the  court  of  chancery,  (if  inrolled  in  chancery) 
or  before  a  judge  of  the  court  where  it.  is  inrolled ;  and  this  is  the 
officer's  warrant  for  the  inrolling  of  it.     2  L.  P.  &.  69. 

(F)  Of  Deeds  J  allowed  m  what  Cafes  extraordinary. 

I.    A     Delivered  a  deed  of  B.  to  J.  S.  who  tore  it  inffort  with-' 
'^^  •  out  malice  and  by  misfortune  and  chance ;  both  A.  who  de- 
livered tbe  deed  and  J.  S.  who  tore  it  were  imprifoned,  and  tbe 
deed  was  inrolled  immediately.    Br.  Faits,  pK  98.  cites  3  £.  3. 

•  » 

(G)  Pleadings. 

I.    T\EED  inrolled  ought  to  be  (hewn,  and  not  the  inrohnent, 
-*-^  and  therefore  if  the  deed  be  loft  all  is  loft.     Br.  Moa- 
ftrans,  pi.  137.  cites  19  H.  6.  6. 

2.  Aktrfeoffhtfnt  by  deed  inrolled,  he  may  fay  nothing  p^jfid, 
Br.  Faits  enrol,  pi.  17.  cites  16  H.  7.  5. 

3.  Averment  oi  prima  deliberatum  ought  not  to  be  teceived  igainft 
a  deed  inrolled ;  for  by  the  fame  reafon  it  might  be  averred  nun- 

S."c!!con-  <l"^nti  deliberatum,  and  fo  upon  the  matter  non  eft  fedlum.  3Le. 
tra,andctie  1 76.  Micb.  29  Eliz.  C.  B.  Holland  V.  Bonis  als.  Bains. 

court  were 

of  opinion  that  %  ftrangcr  Jhall  not  be  tfioppfi  by  the  inrorment,  but  the  parties  iball  be  hnuo^  ky  it ; 
for  though  the  •  inrolment  is  reputed  to  be  of  the  record,  yet  it  is  not  record  crested  by  any  jnci- 
cial  ^B.\  for  it  is  not  like  to  a  rfc^frfsscxr;,  and  in  all  recognizances  nul  tiel  record  it  the  pica.  Hm 
fcaling  and  delivery  is  the  force  of  fuch  deeds,  as  deeds  of  bdhgain  and  fnle»  Sec  and  not  tKe  inmi- 
ment ;  but  in  cafes  of  recognizances  there  they  take  their  force  and  eff'e^  by  inrobnetR  and  rf« 
coDufance  only,  and  not  byjhe  delivery,  and  theref<»re  the  time  of  d-ilivery  may  well  enoas'r  he 
denied  which  is  but  matter  of  fa6l,  but  the  conwfance before  the  judge  is  matter  of  recorJ,  and bf 
that  the  debt  is  created.  But  bonds,  and  indentures,  and  deeds,  lake  their  force  by  the  del:i^» 
fo  there  is  a  perfect  act  before  the  coaufaoce  is  taken,  and  before  any  iaroUncat^and  judgoeat 
was  given  accordingly. 

*[447]  X  4.Agaiiift 


Fitzb.  Im- 
prifon- 
nent,  23. 


SzT.  91. 
Holland  V. 
Downes 


4.  AgatttA  a  deed  ihroHed  a  imn  majr  plead  infimi%  tfioagh  none 
tan  plead  non  efifaihim  \  per  Manwood  Ch»  B.  2  Le.  65.  Pafck. 
3r  Elfz.  in  Sir  WllKam  Pdham's  cafe. 

5.  The  plaintiff  was  allowed  to  plead^be  exemplification^  of  a  iiad 
iorolled  without  {hewing  it.  Toth.  153.  cites  isgo.  Fiflier  v. 
Hawkes  and  Smith. 

6.  The  acknowledgement  (ofa  term  for  years,  or  a  bond)  is  evi^ 
dence  of  as  high  a  nature  as  a  recognizance  to  nuke  it  an  eftoppel, 
and  to  prevent  the  pleading  non  eft  fa6hjm,  though  the  bare  inrol- 
ment  is^  not  evidence  \  per  Holt  Ch.  J.  Comb.  248.  in  cafe  of 
Smart  v.  Williams. 

[See  more  of  SnroltltmtjSf  relating  to  bargain  and  fale  at  title  HBdt^ 
fiafn  anil  ^ak »  and  as  to  other  matters  fee  the  feveral  proper 

titles,  as  SDe(rer>&c.] 


■Mfci 


(A)  3n(oltjent. 


See  Poor. 
— Prifon- 
ers.— Seen* 

f.  'THILL  of  late  the  chancery  would  not  put  out  an  infolvent  "*'*    ™^ 

J.     trujiee ;  for  that  he  was  intrufted  by  the  donor ;  per  Evres 
/.   Comb.  185.  Mich.  3  W.  &  M.  B.  R*  in  cafe  of  HOI  v.  MiUs. 

2.  An  infolvent  perfon  made  executor  cannot  be  put  out  by  the  carth.  457^ 
ordkury ;  for  he  is  intrufted  by  the  teftator.    Comb.  iSs*  in  cafe  K^ns  v. 
ofHiUv.MiU,.  12^-. 

eery  t^vicA  aa  Mjundim  A^inft  him  not  to  lotenBeddle  with  the  aflets  any  fonber  than  to  fatisff 
the  legacy  given  to  hirofelf ;  for  in  equity  be  is  but  a  tru/ltefyr  the  otUr  A]^o/«rf  (infants)  and  whert 
a  iruftee  is  infolvent^  the  court  of  clumcery  will  compel  him  Co^ve  fecuricy before  he  fiuU 
iijK)n  the  truO.  Carih.  458.   Miclu  10  W.  j.  B.  R. 


3lnftant. 

(A)  Wbatiti  is  and  in  what  Cafe8  alhnjoabk. 

!•  TNSTANS  eft  unum  indwlfibtle  in  temp^re^  fuodrnnejl  tern*  ca  V^ 

X  p^h  ^^^  p^rs  temperisj  ad  quod  tamen  partes  temporis  copulan^  185.  bw 
fur.    ¥L  C.  no.  b.  Mich.  2  M.  i.  at  the  end  of  the  cafe  of  Fal- 
merftone  v.  Steward. 

2.  Every  inftant  has  the  end  0/  the  one  time  and  the  beginning  of  C©.  Ltm 
the  other.  PI.  C.  258.  b.  Mich.  4  &  5  Eliz.  in  cafe  of  Dame  Hales  '^S-b- 
V.  Petite. 

3.  Two  irformations  upon  a  penal  law  were  exhibited  at  the  fame 
time,  and  for  the  fame  thing ;  adjudged  that  be  ihall  anfwer  neither. 
Mo.  864.  Mich.  14  Jac.  I^-e  v.  Cook. 

4*  Soy  two  replevins  by  tv/o  perfons  at  one  time  for  one  taking  \  [  aa8  1 
fkc  defendant  ihall  anfwer  neither.  Mo.  864.  Pye  v.  Cook.. 

'  M  m  2  5*  In 


44«  Snltoit 

<•  In  (bmt  cafes  the  law  allows  a  ti  «Sir  as  in  rtnatUrs^  JriMi 
Jifcending  and  occupancy  in  inftantu  But  in  the  ada  of  the  partf 
there  muft  be  fucceflsve  motion.  Cart*  67.  Paidu  18  Car.  2.  C.  & 
in  cafe  of  Geary  v«  Bearoroft, 

turc(R)— '  (B)  Inftant.     Confidered  Hovf^ 

*'  *!  1.  pRIORITT  of  time  is  reffeSHd  of  things  d$ne  together.    Fiiw 

i^VI'tohT  Law,  18.  a.  Max.  xii. 

eonfii^trediit  Ltw  as  In  logltk  as  a  point  of  time  and  no  |>arcel  of  tirtfe  ;  but  in  our  law  things  which 
arc  to  b«  doner  in  an  inftant  have  in  confideration  of  law  a  frinrity  of  tinns  in  them  ;  at  I^Jfttf^  H* 
makes  a  Umjt  ffjr  yusrs^  they  botb/urrendn-  to  him  in  reveHion,  though  it  is  made  in  an  intlaatf  yet  it 
Aiall  be  underftood  to  have  degrees,  fciKcet,  the  furrender  of  the  lefTee  fur  years  f  tcnaoi  for  lifei 
and  then  the  furrender  of  tenant  for  life.    Arg.  Mich,  ji  Eliz.  B.  R.  3  Le,  147.   ■  Co.  Litt. 

18^5*  hi  S.  P.  irr  cafe  of  a  iietife  by  om  jointemmt  9/ bis  part ;  (ot  no  devife  can  take  ttftA  but  by  rbe 
death  of  the  dev:for,  and  by  hts  death  all  the  land  comes  immediately  to  his  companion  >  and 
there  takes  notice  that  Littleton  by  the  words  foft  tmUm  and  pir  morUm  (in  f.  aS?-)  though  they 
jump  at  an&in{tiat«  yet  ailoweth  priority  of  time  in  the  inftant  which  be  d  Itanguiihes  by  per  aid 
poll,  and  fays,  that  the  reafon  of  th=s  priority  is,  becatxfe  the  Turvivor  clainfs  by  tfto  firft  feofibr. 
And  in  Jfwral  cujcs  a  dffrtcnct  it  allowed  in  our  law  in  an  inJUxaiy  as  per  mortem  U  poft  mortem, 
J^c.    Kt^.  Show.  4^5.  m  cafe  of  the  King  v.  Dr.  Birch  and  the  BHbop  of  London. 

5*0,  d  vije  of  J  term  to  bii  for.,  and  tbdt  bit  wife  jhallbav*  iidnrin^  tbe  mnority  ^Jbisfm.  \  tlus  fliall  be 
Aonftmed  firft  a  devife  to  the  wife,  and  after  to  the  fon  when  he  comes  of  age.     Fin.  Law*  iS.  a. 

So  tMhere  a  mah  ^rdnu  bit  rruer^m  of  lan4  }o  ^',  and  by  tbe  fame  dad  grants  a  rati  <mt  ^f  it  t^  B,  W 
dellvtrs  tie  deed  to  boifj  at  one  and  tbe  fame  time,  this  (ball  enure  as  to  tbe  rent  firft.    Ibid* 

^x  where         2.  So  of  things  which  happen  in  an  infiani^    Fin#Law.  18*  a. 

in  Chivalry  drfcendedto  tbe  im.mt  of  tbr  ImJ;  fhowjjli  the  mefaalty  h  ftt  Aefam  inflfmfextifTfffj^  the  te- 
nant (hould  pay  relief  if  he  be  of  full  age,  or  (hoiild  b^e  in  ward  if  be  was  wichin  agok    Ibid,  ekes 
.  II  H.  7.  12. 

So  lan.ifrivr&  to  A.  remiir.Jtr  to  /'<*  n^'jf  heinof  R.  tte  \s  z  gTod  remainder,  t1>ough  be  cannot  hare 
.  a  right  htir  iluring  his  fffc :  bttt  i(  fuHiCes  that  the  remainder  vefb  at  tbe  fame  inftant  ttat  tbe 
*  p.i'rtici'lar  cftatc  determlnei*    Ibid,  circs  7'H.  4-  6. 

^#  of  ejecbntrge  ('f  land  ta  bAv  rettt'-^hurge  oat  cf  the  fme  land  is  good,  though  it  be  in  an  inAvit  ftia 
that  the  rent  (hall  be  meiged  in  the  land] ;  tor  thtf  law  accounts  the  exchange  of  tiw  land  to  b« 
iirft  executed.    Ibid,  cites  9  E.  4.  6. 

jii  where  a       3.  Things  which  relate  to  time  long  before  are  as  iftbef  were  ima 
'dZ'd  by      ^'  the  fame  time.    Fin.  Law,  1 8.  a.  Max.  1 1 3- 

tlic  heir;  (hefhall  he  (end  in  immtdiafUy  bv  tbe  barmy  (o  thnt  if  ihe  baron  was  a  dlfji^^  and  the  heir  is 
by  dftfcent,  yet  ifiifiijie  mrn  enter  nf>on  tbe  feme.     Ibid,  cite^  Litt.  9a.  This  is  cited  out  of  tba 

£m-jl\  French edHicmin  Svow  and  there  it  b  92.  b.  but  m  Co.  Utt.  is  p9^  ft40.  b. f.  39}. 

So  if  ••'Wi  are  taken  mt  ef  tbe  f  f!fjft9n  of  an  ev.'iUtor  zvbo  1.  fcOr^  and  admtiffrulitmi*  grat^eduy.  ^^ 
In  this  c?fe  J.  S.  may  have  an  action  of  trefpafs  anJ  riipp->/e  that  thev  were  taken  out  of  his  poC- 
fe^fion  'r  for  he.  (hail  be  (aid  admlniitrator  fsom  (he  time  of  the  teflatur's  death.  Ibid,  ekes  36 
H.  «.  7*      . 

4-  Sltiaincontinenti  ftmt  rneffc  videntar.     Co.  Lflt.  272. 

5.  'ihe  fame  psrfoo  being  patron  aniparfon  dies\  the  heir  and 

hot  the  executor  fhatt  prefent;  for  all  ».done  in  an  inftant,  the 

defcentto  heity  and  the  falling  ^  the  avtr  dance  to  the  exfcntor\  a.*»d 

where  2  titles  concur  in  an  inftant  the  eUicft  right  fhall  be  prefer- 

■  red ;  as  in  cafe  of  joiotcnants,  if  oiie  dbvifes  his  part,  the  tide  cf 

the  deviiee,  and  the  furvivor  happen  in  an  inftant,  the  tid:  oftifce 

furvtvor  being  the  elder  fhall  be  preferred.     3  Lev.  47.  Midi.  33 

'  Car.  2.  CJ  ij.  Holt  v.  Eifliop  of  Winton  &  al. 
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3lntetU)ment* 


(A)  Intendment  of  Law.  What  it  is,  arid  the  Fdrcf  se«  vte. 

thereof,  X^f^"*^ 

U  TNTENDMENT  of  law  is  the  underftanding  or  intellL- 

X  gence  of  die  law  \  and  regularly  all  judm  ought  to  adjudge 

m€€ording  to  the  common  intendment  of  .law*..  Co»  Litt*  78*  .be 

2.  By  intendment  of  law  every  parfoHy  or  redor  of  a  church  // 
fuppofed  to  be  rejident  on  his  benefice,  mdefs  the  contrary  be  proved. 

Co.  Litt.  78.  b. 

3.  One  part  Qfq  manor  by  coixjimon  intendmenti  fbajl  mt  be  of 
another  nature  than  the  re/i.     Co*  Litt.  78.  b« 

4.  Of  common  intencfinent »  wilfJhaU  net  befuppofed  to  be  made, 
by  coUuJion,     Co.  Litt.  78.  b. 

y.  The  law  prefumes  that  every  one  tvittaSifor  bUbeJi  advantfige,i  As  if  tenant  - 
and  therefore  credits  the  party,  in  wbatfoeyer  is  to  his  own  prejii-  »"  praecipe' 
dice.    Fin.  Law,  10.  Ma^,  53-  t^;,*^'t 

iht^  be  it  vif/am  to  %  S^'omdhuidt  i«  vUknagt,  the  vtnif.  fliould  Ahate*  and  demandant  (honlJ  have  ii^ 
no  fuitber  anfwer  to  it  though  at  had  been  faife ;  becaufe  by  the  plea  he  had  hound  and  'fubje£lca 
his  bJood  to  perpetual  bondage,  ufuch  the  law  prefumes  he  ifvould  not  have  dune>  had  it  ngC  bec^^ ; 
true.    PI.  C.  6.  b.  in  Manxell's  cafe.  ■  -  > 

6.  Inffi^Oj  piodfe  habet  ad  bonum  li  malum^  fnagif  d$  bono  qttam 
fie  male  lex  intendit^  Co.  Litt.  78*  b.»  ■  ■■  to  Rep.  56.  in  Chan- 
cellor of  Oxford's  cafe. 

Lexfenfper  intendit  quod  conpentt  rationu    Co,  Litt.  78.  b. 

There  are  many  maxims  reducible  to  this  head :  as,  femper 
preefutnifur  pro  fententiaf^r^JudUia  in  curia  regis  reddifa  pro  veritate 
ircapiuntury  l^  judicia  funt  tanquam  juris  diHif'^Defidf  (s^  officia 
judicis  n^  recipitur  fueflio.    A^d  manv  others. 

(BY  ^I/owaiU  in  what  Cafes ^    And  what  may  be  f^^^^^^ 

jntenaed,  (o.6)^in. 

.   .  didtment 

*  J.  'TPHE   Intent  fliall  not  be  conftrucd  in  tnjpajii  contrary  \u)p\!t*u 
^    in  felony;  per  Rede  Ch.  J.    Br.  TrefpafSypL^aiJ.  cites  inthemicest 

f. »)— Ufes  (B.  a.  a)  *^f  where  a  ttiMjb»ting  at  htts  kUh  J,  iST.  it  is  opt  Td  ,iiy .    Per 

Rede  Ch.  j.  Br,  Trefpafs,  pL  a  1 3*  cites  2  x  H.  7.  27.-*— >5a  where  a  tyUr  drops  aji*^;,  nvbitb  kilh  a 
mm^  ml  Jkmwiti^  it.  Per  R  de Ch.  /•  Br.  Trefpafs»  pi.  at},  cites  2 1  H.  7.  I'j^r^'^But  m thofo  cafes 
if  f bey  lame  or  burt  a  mM,  trefpafs  lies  {  for  there  (|ie  intent  is  0(^  to  be  conltrued.  Per  Rede  Cb.  j. 
ir»  Trefpafs^  pL  1x3.  cites  a)  H.  ^.  47. 

1.  Vfury  (hall  not  be  intended,  un!e&  It  be  exprefsly  found  by  tl\^ 
jurv.  Arg.  Bridgm.  112.  Mich.  14  Jac.  cites  |0  Kcp.  59.  Civ^n- 
cellor  of  Oxford's  cafe. 

^  Covin  fhall  not  b?  iptended  or  prefum^d  in  la^^  unleis  i(  be  ex^ 

M  m  J  prefeiy 
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prefsly  averred.  Arg.  Bridgm.  i  la*"'  ■  Cites  die  caifc  of  Tjrer  tw 
Littleton. 

4*  A  man  ihall  00//^  iiV/tfoirl^  Intendment.  SeeUtlawr]r(A) 
pi.  2. 

5.  When  0ff/  «w^  may  bavi  a  double  intendnunt^  one  according 
to  the  law,  and  another  againft  the  hw,  that  intendment  IhaD  be 
taken  which  is  according  to  the  law,  and  this  by  a  reafenaUe  in- 
tendment. 3  Bulf.  300.  Mich,  z  Car.  B.  R..-._YdT.  50.  GaiB% 
if.  Harvey. 


mmmmmmmmmmmfm^^mm^mmm'^'^mmmi^m^m^% 
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*E,)  3ntent. 


Devife* 


g*m«it.  (^)  In  What  Cafes  the  C^;5^rtf^?w«  (haU  IxJ  dircacd 

cnint  (H.  by  it. 


v>iMerger. 


—One  in-    I.  rT^HE  tvordi  of  deeds  flxall  be  conftnied  according  to  Ac  ilw 
tire  convey,  J[      tent  of  the  parties,  and  not  othcrwife.    PI.  C.  160.  K 

^^^  Pafch.  3  M.  I.  Throgmorton  v.  Tracy. 

Jncafc  of  a        2.  The  intent  ihall  be  deftroyed  where  it  does  n$i  agree  wHh  the 
Uv%i.     ^*  P'-  C-  *6^-  ^-  Throgmorton  v.  Tracy. 

cites  Bennet  y.  French.— *lc  ought  to  be  declared  by  word»  certain  and  oonfonantto  the  lav.    i 
|lep.  85.  (d.)  Corbet's  cafe. 

3.  In  every  agreement  the  intent  is  die  chief  thing  that  is  to  be 
confidered,  and  if  by  the  a£t  of  God  or  other  means  not  arifiiig 
from  the  party  himfelf,  the  agreement  cannot  be  ferformei  aecerdbeg 
to  the  words ^  yet  the  party  ihali  perform  it  cy-pres  the  intent  as  he 
may.  Arg.  PL  C.  290.  Trin.  7  EHz.  in  cafe  of  Chapman  v.  Daitoo. 

When  by         ^.  In  all  matters  the  intent  ought  to  be  regarded.  Arg.  PL  C.  292, 

SfftJSl^    in  cafe  of  Chapman  Y.  Dalton. 

tioo  ft  may  confift  with  the  rule  and  reafon  of  ihe  bw.    5  Rep.  55.  a.  b.  Knight's  cafe-— citei 
t%  ASL  52.  29  £.  3.  39.  D.  35».  5  AfiT.  6.  7  AiT.  z.  15  Aff.  xi. 

5*  Ufes  and  devifes  are  conftrued  according  to  the  intent  of  the 
panics.  Arg.  i  Rep.  loi.  (g.)  Pafch.  ai  Eliz.  in  Schelly's  cafe* 

6.  A&  fibfequent  fliall  declare  the  intention  of  a  general  a<^  pre* 
cedent.  9  Rep.  i  j.  Mich.  25  &  26  Eliz.  in  Dowman*s  cafe. 

7.  A  fine  to  conufee  of  ajiatute  by  the  conufor  to  the  vfe  ef  a 
Jlranger  it  is  not  an  exdnguimment  of  die  execution^  for  it  is  laved 

by  the  27  H.  8.  10  of  ufes  which  faves  all  elder  rights,  &c,  which 
the  feoftees  then  had  or  after  may  have.  D.  349.  pli  15. 

8.  Grant  of  die  bailiwick  of  a  manor  for  years  to  leflec  for  ytsis 
of  the  manor  (hall  not  be  conftrued  zfurrender  of  the  leafe ;  becanfe 
it  was  not  the  intent  of  the  parties.  Cro.  J.  176.  Trin.  5  Jac.  B. 
JL  Gibfon  V.  Searie. 

n  R^  41*        9.  Intention  will  net  controul  the  operatien  efUno*   Per  Hale  Cb.  J. 
Fo'tD""'  See  Vent.  379.  Trin.  26  Car.  2.  B.  R.  incafeof  Pibus  v.  Mitfcid. 

cafe,  cites  the  cafe  of  Abraham  v.  Trigg. Litt.  Rep.  187.  cites  S.  O       Cnx  S.  478.  AbiabaM 

y.  Twigg.-      ■  ■       Mo.  424.  S.  C. Godb.   \%^,  pi.  147.   Green  ▼.  Harris*'      -An  intent 

agaiailUw  isvoid.  Huct.  S6.  incafeoC  Htav  v.  Allbk.  cites  Uis  cafe  oCAbnbam  ▼.Twigg. 

(B)  lottiit 
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•(B)  Intent.     Made  appear.     How, 

•  •  • 

I,   O  E,  to  v/hond  the  deed  is  made,  has  ek^ion  given  him  by  the 
r*  kw  to  j:.;  it  in  the  fame  fcnfe,  and  to  the  iame  purpofe  tQ 
which  he  lays  that  it  was  made.    Arg.  PI.  C.  156.  b.  Pafch.  3  M« 
J.  in  cafe  of  Throgmortoav.  Tracy, 

^  2*  ASi  fuhfiquent  (hall  declarie  the  intention  of  a  general  a£l  pre- 
cedent* 9  Rep.  11.  Mich.  25  &26  Eliz.  in  Dowman's  cafe. 

.  3.  Cjrmon  ufags  and  reputation  frequently  governs  the  matter^  [  45 ^  J 
and  dirr'ts  the  intention  of  the  parties }  as  upon  iale  of  a  barrel  of 
beer  the  barrel  is  not  fold,  but  upon  the  fale  of  a  hogfhead  of  wine 
it  is  othcrwife.  Savil.  124.  Mich.  32  &  33  Eliz.  in  cafe  of  Mat- 
thew als.  Bishop  v.  Har court.  Hard,  3  Arg.  Trin. 
7655.  in  Scacc.  in  cafe  of  Enjy  v.  Ld.  Faulkland  and  Dod* 
dington. 

(C)  Intention  favoured  in  Equity.  ^  sec  Gift. 

< 

I.  'Tp  H  E  intention  of  a  man  is  not  always  to  be  purfutd'm  equity* 
^    as  if  a  man  fettles  a  term  in  trujifor  one  and  his  heirs^  yet 
It  fhall  go  to  the  executor  \  per  lord  North.  Pafch.  X683.  Vern. 
164.  in  cafe  of  D.  of  Norfolk  v.  Howard. 

2.  On  a  treaty  of  marriage  the  man  and  woman  having  each  of 
them  copyholds  of  inheritance,  they  mutually  furrender  the  lame  to 
the  2^  of  them  two  aTid  the  furvivor^  and  the  man  dies  before  mar" 
riage.  On  his  death  which  was  about  30  years  fmce,  the  woman 
entered  and  enjoyed  the  copyho!d  ever  Jincej  it  was  infilled  to  be 
a  truft  for  the  bufband  and  his  heirs  till  the  marriage ;  and  Jeffries 
C.  decreed  a  re- furrender,  and  an  account  of  the  profits  froni  the 
death  of  the  man.  Hill.  i686.  Vern.  432.  Hammond  v.  Hicks. 

3.  All  deeds  are  but  in  nature  of  contra£h  and  the  intent  of  the 
party  reduced  into  writing,  and  the  intention  is  to  be  chiefly  re^ 
garded.  In  an  z8t  of  parliament  the  intention  appearing  in  the  pre- 
amble ihall  controul  the  letter  of  the  law ;  and  from  the  regard  that 
tiie  law  itfelf  gives  to  the  intention  of  the  party,  it  is,  that  where 
there  \^  fine  by  render  tliere  fhall  be  no  dower^  and  fo  a  rent  or  re- 
cognizance fhall  not  be  extinguifhed  by  levying  a  fine  to  the  party. 
Per  Mafter  of  the  Rolls.  Pafch.  :688,  Vern.  58.  in  cafe  of  Badea 
V*  £•  of  Pembroke. 

(D)  Ptmijhed.     In  what  Cafes  an  Intent  without  any  Ut  indio^ 
JlB  done  or  compleated,  fliall  be  puniflied.  »«»tCH.50 

I*  T  F  out  delivers  money  to  diflrihute  among  Ae  jurors  for  his  fcr-  jenjc.  ,01. 

^  *■  vant  it  is  maintenance^  though  he  who  received  it  did  n$t  dif^  pi.  98.  s.  P. 

tribute  it.    Br.  Maintenance, pL  52. cites  31  H.  6. o,  "T"' 'Si. 

pl.  13.  S.P. 

tMt  this  matter  being  foond  upon  iflue  joincdi  the  plaintiff  had  jud^menty  and  it  was  affirm- 
ed in  error.  And  Jenkins  fays,  the  •  defendant's  eye  was  evil.— •  D.  95.  b.  pi.  38.  and  pi* 
1^  citcf  30 A£  thdtvkajjumfjii  tomaintaii,  though  he  d^cs  HOC  msuntain  in  f;«(5t,  i<:  pumifaabie. 

M  m  4     .  .     ^  Upoa 


45!  intent 

Jcnk.  87.         3>,  Upon  the  ftatute  prohihitingiiie  Jbtfpifig  ymh  Vc.  to  traiAr^ 

3.'c.^l!!l"  to  any  pUtct'  over  fea  hefides  CaTais^^isA  giving  die  mayor  <rf  the 

i5^.p.Mich.  ftaple  an  adion,  &c.  the  Chief  Paron  faid  to  the  jury,  that  if  the 

a  E.  3.  II.  ^ool  (then  in  difpute)  were Jhipped  to  befent  into  Flanders^  and  nol 

bur\n\tet  ^^  Calais,  yet  de  fado  they  fhall  beforfettedy  though  they  were  mt 

cafetiie  carried  out  of  the  hdven^  and  that  the  feizing  them  was  lawfiil ;  and 

bwier  of  dire6led  the  jurors  to  enquire  of  the  iiitent  at  the  time  of  the  ftrip^ 

ft^T^n?'  P'"S  of  the  wool,  and  not  what  happened  after.  37  H.^.  li-b. 

9  licence  of  the  kir^g  prior  to  iht  fliipping  the  goods  were  difcharged. — ^S.  C.  cited  Y^  95.  b. 
dnd  ^ds,  \\nxtbcnighly  temf  fi  ih^j  3X9  driven  imo  thi  forS  of  CaUtis,  yet  they  (hall  be  paiuflied 
fcr  the  intent.  ^  .-      • 

3.  In  decies  tantum  it  is  fuppofed  that  the  defendant  took  money 
pro  vcredi&o  dicendo^  and  alfo  that  he  gave  verdid  againft  the  plain- 
tiff.     The  giving  the  yefdidl  only  is  traverfed  j  fhis  is  not  matenaJ^ 

ffor  if  he  takes  money  to  this  inte^it^  it  is  fufficient.  D.  95.  b.  pi.  39. 
452  ]  4-  A.  in  order  to  turn  one  P.  out  of  pofleiSonofan  houfe,  edufed 
a  leafe  to  be  made  by  ?.  S.  {a  firanger  who  had  notl^in^  in  the  land) 
to  S.  for  years ;  and  afterwards  jf,  eotifed  B.  to  bring  an  ^edmeni 
agairji  one  C,  who  by  A.* s procurement  anjwered  to  the  aSi^'%  and  A* 
paid  the  fees  to  the  attof  neys  hoth  of  plaintiff  and  defendant^  as  A*  him- 
felf  confcficd,  and  as  waV,  alfo  declared  Dy  B,  andjent  a  copy  of  the 
'declaration  to  C  fot  vt^hich  falfity,  beipg  plain  to  the  court,  and  fcr 
contempt  in  refufing  to  anfwer  to  the  interrogatories  the  court  were 
in  opinion  to  ftiid  him  fo  the  Fleet.  It  was  infiAed  diat  tbiswu 
no  falfity  becaufe  it  was  not  executed  or  performed,  but  refted  only 
in  intention ;  biit^it  was  ah(Were<l,  that  intent  is  material  i9  treefra 
and  tranfportatipn  ofwareSy  th'dugh  no  aft  ht  executed.  Manwood 
Ch.  B.  held,  that  in  this  cafe  i^'more  tiian  an  intent;  though  there 
be  not  any  falfity  to  the  party,  yet  this  is  an  abufe  to  the  court,  vix. 
praftice  to  play  all  parts,  and  to  abilfe  the  officers^  which  Cknch 
affirmed,  and  they  faid,  that  this  niattdr  is  punKhable  and  to  be  pu* 
tiifhed  feverely ;  fo  he  was  awarded  to  b6  committed  to  the  Fleet 


and  fined,  but  as  for  the  pillory  they  would  advife.    Sav.  31-  fd*  73* 

Mich.  '24  &  25  KHz.  Whitens  cafe.  •  -   ' 

5.  A.  flatute  was  made  •  5  J?.  6.  7.  iopwnijh  any  ^^^J  ^«  ixpic^ 
tion.  An  aft  of  parliament  ean  make  th6  Intenr  iffie^blt^  thotigh 


•  This  is 

mifprlnt*' 

ed,  and  tatlOn, 

*^<JJ*^*_*>«  the  common  hw  docs  nof  allow  it ;  for  thought  ?^  (fecret.  But  at 
f^,\o!^  this  day  an  information  lies  not  for  ufury  withput  a  cornipt  loan ;  fof 
cording  to  It  is  founied  Upon  the  37  H.*8,  cap.  ^".  which  requires  fuch  loon 
RaftaiH—  and  receipt ;  and  the  ftatute  of  I3£liz.  cap.  8.  makes  the  Coodaa 
Aa^  adion    y^j j^  jj^^^^^j^  ^^^.^  l^  ^^  receipt.  Jenk.  88.  pi.  7c, 

«rou(*bt  upon  this  A?tutr,  ni>d  found  a«;ainft  the  defendant  $  bat  it  being  Moved  in  omU  9i 
jiiJgnncnt,  that  the  ft  itjtc  wns  mifrecited,  being  mentioned  to  be  6  £•  6.  iiiftead  of  5  fc  •  £/<(• 
and  aUothat  the  plea  maic  ajeofai'e,  ic'beiti^  qiicKlnon-recepiti  whereas  the fbtute  fiqrs  nocfan^ 
Of  the  receipt,  but/>r^fVi';  the  loan  far  ufmy  to  be  bad  or  hobtA  far^  thou^li  it  be  not  nudcred*  Ml 
Che  reporter  fays  it  feenls  well  eii0ii|h,  and  thar  when  deftodafit  traverfed  Um  fiarplttCigv*  vo* 
Ihe  receipt  of  interefl  and  fo  mych  over,  tliis  is  nc^ativa  pfcenans,  and  implies  a  oonfeffi<in»  that 
the  plaintiff  lent  ani!  dc6ver''d  tne  money  for  ufury  ;  and  tncn  the  office  of  the  court  is  to  gn* 
judgment  upon  this  ccnf^'llion' ;  but  fin  judgiifent  ^'as  fiven,  though  it  was  long  depcodic^  B« 
^^y  a.  pi.  36.  to  pi.  39.  Mitfh.  1  Ma.  Whitton  v.  Maurice  Marine. 

6.  The  common  law  does  rot  reftrain  any  roan  from  gobig  1#- 
y^dfeu ;  unlcfs  reftrained  by:  the  king's  writ  of  ne  exeat  regnum,  or 

9  *T 


Bfnteralia*  '  452 

hy  Ae  leiiig's  proclamatioiu   The  writ  of  ne  exeat  regnum  mintlonSj 

that  idi' party  prohibited  intends  to  prejudice  the  kingdom.     Thefc 

wrio  and  proclamations  are  ncceflanr  for  fiich  reftraint ;  for  the 

common  law  allows  not  the  intent  to  be  iflliable.  Jenk.  88.  pL  70* 

7.  Voluntas  reputatur  pro  faao\  WiA^J 

Jbod  wlieie  any  ad  is  done  or  word  fpoken,  or  an  endesvoar  ufed  10  commit  treafon,  althoogU 
^St&  doch  nix  follow  {  but  unagiiiacion  in  treaToa  wichoot  zSi  ox  word  is  not  pimidiable  nor 
«vcr  was.    Jenk.  8,S.  pU  70. 

Three  pcrfims  were  arraigned  for  mifrrifion  of  treafon  in  counterfeiting  and  coiwat^  rhtMlan^ 
^Udtrs,  tt/Hi /livers ;  and  upon  evidence  the  jury  fiimd  that  they  huti  nnnrkd  much  hafe  mtuJvfiihtht 
Jikftr  amd  cmneyed  it  vuir  ffa^  and  uttered  it  theroy  and  thiqr  were  found  guilty  and  paurdfw^. 
P.  296.  Margp  pL  20.  [but  it  is  mifprinted  and  Ihould  be  ii.]  cites  Pafi^h*  4  Car.  B.  R.  tbt 
King  V.  Piuni,  Maih,  and  Greiham. 

6cc  more  as  to  fnf  mt  or  Intention  at  dDeWfe,  ©ttnt,  2lmmXAo 

and  the  feveral  other  proper  heads« 


gnter  alt«,  ^  ^^^ ' 


(A)     Pleadings. 


tf    n  ATE  NT  ^  exemption  from  the  cotteSfion  of  tenths  was  S.C.  cit 
''    -*      pleaded  hy  ^e  abbot,  qttod  alias  inter  recordoy  viz.  de  ter-  ^/t^l^ 


_, bft 

mino  Pafchae  inter  alia  continetur  quod  dominus  rex^  Sec.  rehearjing  ought  to 

the  words  of  the  patent  and  the  writ  of  allfwance^  et  quod  vifo,  et  ^J  v^" 

intelledo  placito,  et  proceflti  pnedi£tis,  ifp,  (and  did  not  Jhew  any  ^fng^^iSi- 

matter  of  plea  or  procefs  againji  hifn)  and  a  judgment  quod  idem  ed  that  he 

abbas  de  compoto  predi^o  ah  epexa^  erga  dominum  regem  exoneretuTj  ihould  be 

ice.  pnetextu,  &c.  andyi  ^e  has  pleaded  a  judgment^  and  does  not  Jhew  ^jft^*,  * 

Mpon  what  matter  the  judgment  was :  for  he  lays,  de  compoto  pradi^o^  recovered  5 

^nd  does  not  ihew  any  accoi|nt  or  procefs  againft  him  to  accounti  ocherwife 

find  becaufe  he  pleaded  by  rehearfal,  or  %  the  words  quod  contine-  pi^*^^^ 

^ur,  &c.   or  quod  patet,'&c.  znd  did  not  aver  it  by  matter  infaSf^  morethaa 

nor  flead  it  by  matter  fnfa^lj  therefore,  per  judicium,  the  plea  was  if  inprat.^ 

dHaUowcd,  and  the  abbot  charged  of  the  coUeaion,  pro  hjic  vice ;  ^^^^^^ 

for  patent  nor  ifccorijhall  be  pUadid  Hj  rehear fat^  but  by  natter  in  ^od  ifuer 

fa£i\  and  h^ou^ht  to  have  (aid,  that  the  king  oy  his  letters  patents  rtctardaam^ 

granted  to  Him,  &p.  and  that  proceis  was  made  againft  him  to  ac-  ^'"^'  '*"V 

count,  and  tha^  upon  this  his  patent  was  allowed.  &c.  and  then  con-  r^rTt^!^  ' 

dude,  prout  patei  in  fuch  record,  &c«    Bn  Pleadings,  pL  no.  cites  be  contain- 

21  £.4. 44.      ^  •  •  cd  among 

^^  ^^  the  records, 

and  yet  not  be  a  record.— —Ibid.  143.  b.  cptes  ^C.  1  ^»  where  K.  made  a  leaje  Jer  yean  by  iri 
dnmre  f  B,  and  therein  B.  fwen^mted  to  fay  ammaUy  at  two  fcaft*;,  37  L  rent,  at  a  place  oS  the 
'landf  and  that  in  enfi  th%  rtmtcr  amy  fart  thtrt^f  flx/uld  be  amar  atd  uttpnid,  though  not  dewumded,  tie 
.  Itafk/kmid  bt  merly  tmdf  and  kjpir  night  lawfiUy  inter*  The  rent  was  not  paid  at  the  time.  A* 
ivshouc  making  aay  entry^  made  a  leafe  of  the  premifbs  to  C«  B.  brouglit  an  a^Hon  of  trefpafs 
againit  C  who  pleaded  the  faid  leafe  to  B.  And  that  further,  in  thefjid  indenture  of  le^ife  made  to  J3.  i: 
is  eentaiiOdp  that  iflht  tent  &r.  be  afraw^  &c.  tht  kiije  jhoutd  be  voidf  <Se,  and  A,  might  re-enter  ;  and 
Ib8w«d  th,Jthe  rentMoi  amar,  fsfc.  This  was  held  ill-pleading»  it  being  only  by  way  of  recital, 
imd  i$  no  precife  affirmation  that  B.  liad  covenanted  that  tlie  leafe  ihould  be  void,  but  oply  that 
tbfo  ilileoture  Uuft  f«^  whereas  B«  ought  t  o  baye  iaid,  that  fo  it  is  corecanted,  &c.  PI.  C.  13 1 .  b . 

Hill. 


4SZ  %tim  tti^* 

HtlL  «  Ma.  T.  Bnnming  v.  Beftcn..  ■  Bui  if  tbt  indatture  bad  ban  innUcA  dtverU  wvtttwm,  the9 
ic  had  !>eea  foAtient  XA  Ha^  ^foUJed  as  here ;  for  hj  the  inrolment  It  would  htre  appeared  la 
Che  JQftices  judickdhr*  and  then  die  faf  ing  ihac  it  is  contained  in  the  indenture  is  a  puttiog  «f  tli«a 
in  remembrance  of  a  thin;;  apparent  to  them  in  Che  i-ecord.  But  as  it  is  herp»  it  is  do(  goo^ 
Ibid.  243.  b.  per  Bromley  /• 

*f«'  2.  Sci.  fe.  to  execute  a  fine  oftoo  acres  of  land  \  Sulyard  6id» 

f.?.  bjT  ^*^  pending  this  fcire  facias  y.  13.  had  brought  a  formedon  vfx^ 

Hott  Ch.  J.  of.  the  acres  of  land  inter  aliay  and  had  recovered^  and  had  exeaeii^ 

Comb.  153,  andprajed  that  the  writ  Jhould  abate  ef  this  tarcel\  and  •  no  plea^^ 

B^rk^*"-  biecaufc  he  pleaded  inter  alia  \  for  a  recovery  mall  be  pleaded  certain ' 

8.  c.  cited  to  every  intent,  and  the  faid  words  (inter  alia)  are  not  certain  to  any 
^yW<mj«    .intent;  for  \t  ought  h  he  faid,  that  he  brought  fsrmedm  ofX  Joo 

JL^anjl  faid  ^^^'^>  ^^  recovered,  and  had  execution,'of  which  theft  i  DO  acres  wticb 

thatever^  are  now  in  demand  are  parceL    Br.  Pleadings,  pi.  115.  cites  22 

recovery  is    £.  4.  g. 
sntire  and 

therefore  to  fay,  that  inter  alia  he  recovered,  &c.  knot  good,  but  muftf^ead certainly.  Bat 
where  an  a?  of  ffarliament  isfevtral  and  ha*  fcvual  bt^aae^s  (asihei.3  U.  6.)  ooeto  reftiain  ooe 
^hing,  another  to  reftrain  another,  ice.  io  that  thofe  branches  (though  contained  in  one  cbe{«er) 
tfiake  feveral  acts  of  parliament,  and  conceni  feveral  matters,  in  fuch  cafe,  where  one  branch  only 
toBcetns  the  party,  ir  is  fufiicient  for  him  to  recite  that  only,  ami  th<^re  mur  Mia  iaxtit^ixiam  fatf , 
is  good  pleading.  For  the  recital  of  this  branch  only,  is  a  recital  of  an  intire  and  feveral  a&  of 
parliitment.  But  oiherwife  it  is  of  a  recovery  ;  becaufe  all  contained  io  tlie  record  is  only  one 
recovery,  and  therefore  the  whole  ought  to  be  recited,  and  fo  a  diverHty.  PI.  C.  65.  a.  b.  Mich. 
^  £.  6.  in  cafe  of  Dive  v.  Manningham.  '  S.  P.  as  to  pleading  an  a^  of  parliament.  %  Sid. 
S6-  Per  Glyn  Ch,  J,  Trio.  1658*  ■  >  >  X  Orig.  is  (iqo)  and  Io  it  is  in  all  the  editionsy  ao4 
therefore  itiifprinte<i« 

[454]  3-  Jndhy*V\my  in  trefpafs  Ac  defendant  faid,  that  the  ^aa  it 
I^Per  Brian.  100  acres  of  land,  of  which  y»  S,  was  feifed  in  fee  inter  aaay  and 
infeoffed  him  theteof  inter  alia,  [it  is  no  plea]  but  ihall  fejr  ut  fupra  \ 
and  after,  Sulyard  amended  his  plea  accordingly:  Brook  mikes  a 
quaere,  if  it  may  not  be  permitted  in  a  feoffment,  though  it  is  noit 
good  upon  plea  of  recovery.     Br.  Ibid. 

4.  In  avowry  for  rent  it  was  pleaded,  that  afne  was  Lvied  smter 
alia  of  the  rent,  to  the  ufe  of  a  ftranger  and  alfo  a  recovery.  The 
plaintiff,  in  bar  to  the  avowry,  pleaded  nicnt  comprife  in  the  fim  or 
recovery.  The  avowant  demurred ;  it  was  argued  that  the  avow^ 
ry  was  not  good,  becaufe  it  was  double,  it  being  nient  comprife  in 
the  fine  or  recover}',  and  it  was  held  not  good :  then  it  was  urged^ 
that  it  was  not  good,  becaufe  the  plea  was,  that  the  fine  was  levied 
inter  alia  of  the  rent,  but  ought  to  have  recited  all  the  record,  it 
being  intire,  and  cited  22  £.  4.  8.  But  per  Cur.  contra,  becauie 
the  courfe  is  not  fo.  And  Coke  Ch.  J.  faid,  it  was  well  {rfeaded; 
for  fhould  he  be  compelled  to  recite  all  that  is  mentioned  in  the  tine^ 
it  might,  perchance,  make  a  long  plea,  and  nothing  to  the  purpofe. 
And  he  like  wife  held  it  good,  though  not  faiUper  nonun.  RoIL  lU 
72.  Mich.  12  Jac.  B.  R.  Parvis  v.  Ycatdn.  \  ^ 

5.  In  an  affumpfu  the  plaintiff  declared,  that  the  ^^efendant,  in 
c:nJiderat:on  of  a  marriage,  ^c,  inter  alia  promifed  to  pay  fo  much  ; 
fifter  verdict  for  the  plaintiff,  judgment  was  given  againft  him,  be- 
caufe he  ought  to  fet  forth  the  whole  promife^  whicl^  IS  intirc:« 
^11. 5.  Mich.  22  Car.  B.  R,  PqwcU  v,  Waterhoufc^ 


Sntet  alia.  ^ 

6.  A»  by  his  wi}l  made  B.  and  d  executortj  and  appointed  ftat 
tbcy  Ihoula  difpofe  of  his  goods  according  to  a  fchedule  thereto  an-* 
nexed)  and  died.  B.  and  C.  ihewed  the  will,  without  the  fchedulei 
to  AcJ^iriiual  courts  who  refufid  to  grant  adminjftration  to  tbsm^  un^ 
fefs  ihiy  would  give  bond  to  perform  the  decree  of  that  courts  as  to  the 

furplus  of  the  goods  after  debts  paid.  They  gave  fuch  bond^  And 
the  fpiritual  court  decreed  tbem^  to  pay  tol^  of  A*s  relations  1500  /.  an4 
$lber  monies  to  others^  Afterwards,  the  money  not  Ijeing  paid,  the 
relationf  brought  an  aiiion  upon  the  cafe^  and  d^claredy  that  whereas 
4unotig  other  thingSy  it  was  decreed^  without  mentioning  thofe  other 
things,  or  the  obligation,  which  was  the  foundation  pf  the  whole; 
^d  this  being  moved  in  arreft  of  judgment,  it  was  anfwejred,  and 
refolved,  that  this  being  an  adion  upon  the  cafe,  it  is  not  requiAte 
to  declare  fpecially  i  for  the  non  performance  is  the  caufe  of  ailioii^ 
9nd  not  the  fpecial  performance^  2  oid»  85.  Trin,  ^658.  Chapibcrt 
V.  Cooker. 

7.  jfnJ  it  was  hejd,  that  an  arbitrement  as  well  as  a  decree  may  l^e 
pleaded  inter  alia.     And  the  fame  law  of  ^feoffinent  upon  condition  \ 
for  the  condition  remains  to  bejhewn  in  the  replication^  as  in   the 
principal  cafe^  to  be  (hewn  in  ^feafance^  but  it  is  other^ije  (fa  con-n    ' 
dition  precedent.     Ibid. 

8.  The  old  way  of  pleading  a  record,  was  to  begin  at  the  original, 
and  n-jt  to  omhjo  much  as  any  continuance^  fummons  or  feverance  5 
but  if  there  are  divers  matters  in  a  record^  it  is  fufficient  to  plead  aiyr 
of  them  inter  alia*  Per  Holt  Ch.  J.  Comb.  253.  Pafcb.  6  W. 
&  M.  B.  R.  Gold  y.  Burket. 

9.  An  avowry  was,  that  J.  S.  being  feifed  in  fee  of  fuch  and  fuch  SeeC<v 
parcels  ofland^  did  by  his  deed,  &c.  grant  a  rent^chargeof,  &c.  out  of  -lii'co!^*, 
(hem  per  nomir^a,  &c.  inter  alia^  &c.  and  exception  was  taken,  that  T\nc\Cs 
the  avowant  ought  to  name  all  the  lands  charged,  and  not  by  way  cafe.--5 
pf  inter  alia;  for  the  defendant  mieht  then  plead  entry  and  fufpen-  1  co.^c4r 
^n,  extinguifhment,  &c.  in  refpect  of  the  parcels  omitted,  and  it  143.—^ 
would  be  fo  in  an  afiife  -,  for  there  all  the  land  muft  be  put  in  view,  and  ^,*^',"** 
the  tenants  all  named.     But  it  was  offered  contra,  that  indeed  where  -6^!-!!l. 
the  grant  is  out  of  fever al  particular  parcels  in  certain,  there  thofe   i  Sand. 
parcels  ought  to  be  certainly  named  in  the  avowry  j  but  where  the  ;^9-— r 
grant  is  general,  there  it  would  be  enough  to  name  one  place  in  ,  *"  '  ^ 
certain  with  an  inter  alia.     And  faid  that  multitude  of*  precedents  rtiomf. 
would  make  a  law,  but  feemed  to  approve  of  the  exception;  for  he  ^'^-  ^73? 
fcid,  that  in  avowry,  it  would  be  ill  to  fay  he  demifed  fuch  land  *^^.^J1^"'*^^ 
inter  aKa.     12  Mod.  319.  Mich,  ii  W.  3,  Orby  v.  Pullen,— —  loi's-  V 
^^  cafes  i^the  margin  \¥ere  cited*  Cr.316. 

Car.  520*  aadBredcm*s  cafe.7— *See2  Cr.  Stoner  v.  Corbet. 
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3lntere0. 

(A)  What  is  an  Intcrcft. 

• 

X*   A    Is  bound  to  pay  to  B.  20  s.  per  aim  during  duriag  20  Jtuh 
^^^  towards  the  education  of  bis  fin.  Per  Monfon,  thofe  frordSi 
(towards  the  education  of  his  fon)  are  idle  words,  and  the  pajmeot 
ihall  endure  if  the  fim  die.    Quaere.  Dal«  116.  pi.  f.  16  Eltz. 

2.  One,  that  takes  land  to  halves  tofoxv^  has  no  intereft  ^  for  k 
IS  only  a  bargain.    Goldfl).  78.  Hiil.  30  £liz.  Hare's  cafe. 

3.  An  awards  concerning  a  kafe  iac  years  of  land,  was  that  oi|e 
of  them  JbouU  have  the  land*  It  was  agreed  that  this  is  a  goodgik 
of  the  intereft  of  the  term,  and  cites  12  AC  25.  but  if  the  awaid 
were  that  hcjbould  permit  andfuffer  the  other  to  enjoy  the  temtj  this 
does  not  give  the  intereft  in  it.  Cro.  £•  223.  Pafch.  33  EUz.  B. 
R.  Trulloe  v.  Ewer. 

4*  A  patron  h^  but  jus  prefentandi^  and  not  any  intereft.  Ar& 
Cro.  J.  53.  Mich.  2  Jac.  C.  6.— And  therefore,  after  an  avoi£ 
ance,  one  jointenant  of  a  next  prefcntation  cannot  releafe  to  die 
other;  for  now  they  have  no  patronage.  Adjudged.  D.  283. 
Marg.  pi.  29.  cites  H.  32  El.  C.  B.  Lincoln  v.  Brookiby.  ■ 
Owen  85.  S.  C.  accordingly  by  the  name  of  Brookfby's  cafe»— *« 
Cro.  E.  73.  S.C. 

5.  Leafe  to  three  for  their  livesj  with  a  covenant  that  the  land 
(hall  remain  to  thejitrvivor  of  them  for  99  years ;  by  this  the  furvi* 
vor  has  a  good  intereft.  BrownL  136.  Pafch.  4  Jap.  Clerk  n 
Sydenham. 

6.  If  the  lapfe  incur,  and  then  the  ordinary  dieSj  the  kingflial 
prefent,  and  not  the  executors  of  th(^  ordinafy ;  for  ir  is  rather  an 
adminiftration  than  an  intereft.  Hob.  154.  Mich,  to  Jac.  m 
Colt  and  Glover's  cafe^     Hobart,  cites  F.  N,  B.  34.  (G)  25  £*  3. 

hmbyvMy    24.  Dy.  87.  is  doubtful  whctncr  to  the  l^in^  or  10  ^e  AAtrop^^ 

for  the  ^^'^^* 

'eitrt  of  the  ckrrchf  to  fupply  the  nssligeoce  o(  the  patron.    3  S;:lcw.  ^oi.  cites  Pafch.  13  C^r.  B.  E. 

LufiKC  V.  Diklfon. 

Codb.  17.        y,  Th^  Lord  Mountjoy,  feifed  of  the  manor  of  Canibrd  in  fee,  did 

jW.Mouwt-  jjy  j^j  indented  and  inrolied  bargain  and  fell  the  feme  \o  Brown 

lord  Httn-  in  fee,  in  which  indenture  this  claufe  was  contained,  provided  ^ 

tinstoD.        ways,  and  the  ikid  Brown  did  covenant  and  grant  to  and  uitb  the 

£ua  Ld.  Mountjoy,  his  heirs  and  affignF,  that  the  Ld.  Moun^oy  his 

heirs  and  affigns  might  dig  for  ore  in  the  lands  (which  were  greic 

wafts)  parcel  of  the  faid  manor,  and  to  dig  turf  alfo  for  tbe^  maUtig 

ofaSom.    Refoived,  that  this  did  amount  to  a  grant  of  an  intereft, 

and  inheritance  to  the  Ld.  Mountjoy,  to  Jiff,&c.  Co.  Litt.  164*  b. 

.    8.  At  Gfuildhall,  in  ejectment  tor  a  meultage  in  London^  it  was 

'      objedled  againft  the  title  of  the  plaintiff,  that  this  was  a  mefluago 

qbfi^e  40/.  per  ann.  rent,  and  that  fhe  c^ftom  of  the  city  is,  that 

•  there  ought  to  be  warning  given  for  the  Ipace  of  ba^A  y«r,  wber^ 

the 


CcftatnM  by 
blfhop^ 
J^fe  IS  not 
bv  way  of 
intereft, 


^8  meflRuge  is  of  fuch  a  rent,  and  by  die  fpace  of  a  quarter  of  a 
jcar,  where  it  is  under  fuch  *  a  rent ;  the  que/iion  was,  if  this  cuftom 
:g2vc  the  party  an  intereft^  pr  snfy  intitUd  him  to  an  a&ion^  if  he  be 
9ufted  within  tbi  time^  as  in  the  Common  cafes  of  lea/es  for  yearsj  or 
at  will^  with  agrtamntfor  a  quarterns  warning ;  though  Holt  Ch*  ' 
J.  (aid,  that  he  had  heard  that  North  Ch.  J.  had  rukdupon  evidence^ 
that  the  cuilom  gave  an  intereft ;  and  though  it  was  objected,  that 
if  it  did  not  give  an  intereft,  it  was  not  of  any  benefit  to  a  citizen, 
who  ought  to  have  a  reafonable  time  to  remove  his  efFefts ;  yet  the  . 
Ch.  J.  inclined  e  contra,  and  it  was  referved  for  his  confideration* 
Skin.  649.  Trin.  8  W.  3.  B.  R.  Tyley  v.  Seed. 

9.  A  hailiff'h^s no  intereft.  Cro.  J.  177.  Trin.  5  Jac.  B.R.  in 
cafe  of  Gibfon  v.  Searl.  ^ 

10  Tenant  for  years  without  impeachment  of  waft  has  only  a 
bare  power  without  sin  intereft.  Per  Holt  Ch.  J.  i  Sallft  368^ 
Mich,  a  Ann.  in  Poole's  cafe. 

II.  Licence  to  ufe  ground  or  yard  gives  an  intereft  in  it,  fo  that 
die  licence  was  not  revocable,  but  it  amounts  to  a  leafe  at  will ;  and 
this  feemed  to  be  the  opinion  of  the  coust^  and  that  he  thereby  had 
fiich  a  polfefHon,  as  not  to  be  turned  out  by  a  revocation,  but  by 
anejedtment.  1 1  Mod.  42.  Pafch.  1705.  B.  R.  Anon. 

.12.  A  mortgage  is  an  intereft  in  land,  and  on  non  payment,  the 
eft^te  is  abfolute  in  law,  and  his  intereft  is  good  in  equity  to  in- 
title  him  to  receive  and  enjoy  the  profits  till  redemption,  or  (atis- 
fai£Uon,  and,  on  a  foreclofure,  has  the  abfolute  eftate  both  in  law 
and  equity.    Per  Pratt  Ch.  J.  9  Mod.  196.  Roper  v.  Ratcliffe. 

(B)     What  an  Intereft,  and  what  a  Poffibility.      ^^^^^ 

•  !•   T  F  A.  makes  a  leafe  to  B.forlife^  and  after  his  death  to  the  ex^  fes. 

*-  icutors  and  ajjigns  of  B,  this  is  an  intereft  in  B.  to  difpofe  Portions.— 

of  it.     But  if  it  had  been  limited  to  B.  for  life,  and  afterwards  to  ^^^^^^^ 

the  executors  and  ajfigns  ofC,  this  is  a  bare  power  in  C.  and  his  ex-  Per  Pop- 

•  ccutDfs ;  becaufe  tliev  are  not  parties  or  privies  to  tht  fr/i  interefl*  haw  Yciv- 
Bruwnt.  136.  Pafch.  4jac.  Clerk  v.  Sydenham.  oPcicrk^* 

V.  Sidqaham.  Per  Manwood  J.  3  Le.  zx.  in  Cr^nmer*9  cafe>  and  cites  19  E.  2.  Fitzb.  Cove- 
nant, a^.  ■  ■  ■  ^  Le.  33.  per  Harper  J.— 2  And.  91.  Fiach  v.  BodyL  S^P.adjodsed.*-— — Mo. 
139*  ^iwcM  V.  FiMCH.  Mich.  11  ic  33  £liz.  S. C. 

2.  A.  devifed  a  term  to  his  wife  for  fix  years^  and  made  her  execu-  I^o^^  ^«- 
trix^and  that  after  the  fix  years  endedy  then  John  my  fon^  if  he  come  p]f°^^^^, 
honuy  Jhali  have  the  benefit  of  the  faid  leafe,  during  the  refidue  pf  takes  no 
tfaefaiJ  tcnn,  and  if  John  does  not  come  then  home^  then  ff^Uiam  my  ^^^<^^  oi% 
Jonjhail  havcy  C5V.  tiu  "John  my  fin  do  come  home.     The  wife  claims  S^^'ru 
as  Jegatec.     William  uuxcs  his  will,  and  devifes  the  leafe  tCk  J.  S.  wuUam, 
and  iiii^s;     The  ux  years  expire,  Jonn  being  not  come  home;  this  but  fays  ic 
was  hv.ld  a  good  devife  by  William,  and  that  it  was  not  a  poffibilitv  ?Jj"^^.^t 

•  in  WilLam,  but  an  intereft  in  tne  term  after  the  fix  years  expired,  lor.^"^** 
Cro.  J.  509.  Mien.  i6  lac.  B.  R.  Sheriff  v.  Wcothan,  aRoiu 

•^  •  Grant  (N.) 

pK  a.  $«C.  fays  that  William  cannot  devife  tbispolTihiljty  ivitfiin  tbe  fix  yeaiy. 

(C)  Intereft 


Vt^  (G)  IntcrcA  Mmey.  JOIowahle  m  what  Caiei, 
^ifc^        Mher  than  Legd!des>  Mortgages  and  Portiens. 

Portioas 

(C.  2.)  t.  XX/  H£  RE  an  eftate  is  devifed  for  payment  of  debts,  Chan* 
Xands  de-  ^7    eery  Will  not  allow  hitcrcft  for  biok  debts.  167a  3  Ch.  IL 

Tm(w^  64.  Dolman  v.  Prittnan. 

payment  of  debts^  decreed  accordinglf  •  The  cretHtcrs^  By  hook  anijimph  to/OrA^,  moved  to  hare  io- 
tereft  for  thdr  ^bts,  which  had  been  proved  before  the  mafter,  and  to  be  ftandioc  om  afxyre  ix 
rearsy  aUeging  there  was  fufficieiit  to  pay  all.  But  denied.  21  Car.  2.  M.  Ch.  R.  i  jtiw  VoEbtn  t. 
Pritthnan.  ■■■■  .Contra  by  Ld.  C.  Macclosfield,  who  faid  it  was  the  daily  praAicey  and  tholini« 
|>le  contract  debts  fliall  carry  ifiterefi,  as  the  Und",  which  is  the  had,  yields  annoal  profits.  Trixu 
S72a»  zWins'sRep.  27.  Maxwell  v.  Wetteohall. 

S.  Where  lands  are  charged  with  payment  cfa/am  in  greft,  Atsf 
are  alfo  chargeable  in  equi^r  with  payment  ofintereft  fas  fodi  fum. 
•  HHl.  29  Car.  2.  Fin.  K.  286.  Shipton  v.  Tjrrrel. 

3.  Intereft  is  recovered  by  way  of  damages^  where  daoi^es  are  ro* 

covered  ratione  detendonis  debiti ;  but  not  where  damages  only  se 

lecovered.    For  intereft  is  not  recovered  occafione  dan^Mionim; 

per  PoweU  J.  2  Salk.  623.  Hill.  10  W.  3.  B.  R.  Sweadaad  v. 

Squire. 

tatereft  to       4.  A  bill  was  to  forecldfe  an  infant,  and  an  account  was  deaeed. 

be  made      'Y)^  matter  reports'26oo  /•  due;  a  fubfequent  (»rder  being  to  cooh 

from  Ite      Pute  intereft  from  die  report,  Wright  K.  doubted  if  intei^  fliouU 

time  of        be  aHowed  .for  the  interefi.    Mich,  ijoo*  2  Vem«  392.  Beanet  v. 

M*^  '*•      Edwards  and  Selby  &  al." 

MS.  Ti^b.  tit.  Intereft,  .cites  28  Feb.  1707.  Kelley  ▼.  Ld.  Bellew.— Stated  accooncs  fhaMaory  io* 
terdlf  ifpicially  in  cafe  of  mortgages^  and  more  (trongly  tvbaijiithd  hy  a  wfrJUr  of  the  court  pnrfoastf 
|o  any  order.    MS.  Tab.  tit*  Intereft,  cites  25  Febr.  T717.  Stroud  t.  Moor. 

A  mafitJ^i  rtp^tf  i&mpntin^  inteieji  due  on  a  ntortgagg,  makes  that  intereft  principa&y  and  to  carry  In- 
tereft :  for  a  report  is  as  a  juJgroeot  of  the  court,  and  appoints  a  day  for  the  paymeoCf  carrying  oa 
intereft  to  that  day ;  and  the  party's  difobedience  to  the  court,  in  not  complying  with  the  time  of 
payments  ought  to  fubjed  him  to  intereft ;  per  Ld.  C  Parker.  Wms*sRep.  653.  Trin.  i72o>  Brown 
Y.  BarKham* 

But  ifthi  9»HgatcrJigfis  an  aetmmt  wtxnby  be  Kvnifi  omcb  due ftr  nSfreJL  Ld.  C.  Parker  qaefliuB* 
ed  whether  tiui^  will  make  the  intereft  pnncipal,  becaofe  of  itfelf  it  Ibews  no  intention  or  aye» 
VKQt  for  tlutt  purpofe.    Wms*s  Rep  653.  Trin.  xyzo.  in  cafe  of  Brown  v.  BarkbgKti. 

5,  Lands  by  deed  or  will  fubjeded  to  the  payment  of  debts;  if 
there  be  a  bond  debty  and  the  intereft  has  outrun  the  penal^,  it  fltail 
not  carry  intereft  beyortd  the  penalty ;  for  the  defign  of  the  fettlement 
was  not  to  increaie  die  debt  beyond  what  is  due,  but  to  give  a  further 
lecurity :  however  if  devifee  or  trujlee  negleSis  to  pay  in  a  reafonabk 
fime^  he  (hall  after  fuch  negle£l  pay  interm  bepnddie  penalty  i  per 
Ld.  C.  Cowper  1707.  i  Salk.  154.  Anon. 

6^  A  term  was  vefled  in  trujiutfor  payment  of  all  debts  hejbnii 
ewe  at  his  deaths  without  preferring  one  debt  before  another.  There 
were  owing  debts  by  bond,  and  by  funple  contrafi.  IxL  C.  Har- 
dcourt declared)  that  by  this  truft  term,  the  fimple  contrad  debts  be- 
came as  debts  due  by  mortgage  and  confequently  ftiould  carry  in- 
tereft, as  well  as  the  aebts  fecured  by  bond*  Wms's  Rep.  22^  229. 
Trin.  1713.  Carv.  Burlington  (Countefs.) 

7*  Where  by  a  genersu  and  national  calamity^  nodiing  is 


SIntetcft.  J45y 

out  of  lands  which  are  affigncd  for  payment  of  irttereftv  ti  ought 
not  to  rup  on  duripg  the  time  of  fuch  calamity.  MS.  Tab.  cites 
25  June,  17 1 5,  BaiU  y.  Achefon. 

8.  A  recognizance  was  enteied  intoV^^^y  lOOl.  a  year  armuitf  to  T  ^^g  1 
a.  third  perfon.     The  annuity  was  in  arrear^  fevcral  years.     De-  ••  ^^     •* 
creed  per  Ld.  Cowper,  that>  the  recognizance  being  in  nature  of  a 
bond,  the  arrears  were  a  debt  fecured  thereby,  and  fo  muft  carry 
intereft  from  the  time  they  became  refpeftively  due.     Mich.  3  Geo. 
1.  G.  Equ.  R.  142.  Legate  v.  Shewell. 

9-  No  intereft  to  be  allowed  for  cofts.  MS.  Tab.  cites  6  Feb. 
1*719,  Butler  V.  Burk. 

10.  By  maYriage  articles  the  ladfs father  was  to  fay  feveral fums 
at  feveral  times  for  difcharging  the  hu/band^s  incurrArrrnces ;  he  ad- 
vances monev  to  the  fon  in  law,  and  maintains  the  wife  and  child  for 
ttvo  years ;  fuch  money  and  allowance  for  maintenance,  (hall  be 
added  to  the  foot  of  the  account,  and  not  carry  intereft.  MS.  Tab, 
cites  1 721,  Kirkwin  v.  Blake. 

11.  Where  excejjive  rates  are  alimved  for  work  in  refpe£}  of  flow 
payment^  there  (hould  be  no  intereft  allowed ;  for  intereft  is  only 
allowed  to  fupply  the  want  of  prompt  payment.  MS.  Tab.  cites 
27  Feb.  1723,  l3utchefs  of  Marlborough  v.  Strong. 

12.  An  annuity  of  20  \.  a  year  was  devifed  by' A.  to  J.  S.  out  <rf  xhe  ar* 
A.*s  perfonal  eftate,  payable  quarterly^  and  the  feme  being  3  years  in  rears  of  a». 
arrear^  it  was  infifted  that  it  fliould  carry  intereft.     But  the  court  ""«y»  or 
£ud,  that  this  is  only  done  where  there  are  great  arrears,  but  it  is  not  arc  ncJ^-'' 
ufuai  to  compute  intereft  for yjy»w//  a  fum*    Trift.  1723,  at  the  decided  to 
Roils.  2  Wms's  Rep.  163.  Batten  v.  Earnley.  be  paid 

'^  '  with  inte- 

refty  hut  where  the /mm  u  cctaxn  and  fixed,  and  allb  whsre  there  is  either  a  tlaujt  of  entrjj  ^  mmnt 
pernor^  or  fme  ptn/tby  upon  the  rjr^ntor,  wtach  he  muft  undergo  if  the  grantee  fued  ai  lawi  and 
-which  would  oblige  him  to  come  mto  tills  court  for  relief,  wliicli  the  court  will  not  graxu4)at  upon 
•qual  termCy  and  thofc  can  be  ho  other,  bot  decreeing  the  arrears  with  xnterelt.  Per  Ld.  C,  Tal- 
boL  Cafes  iu  Chan,  in  JUl.  Talbot's  time.    2  Mich.  X733.  ^^  c.ife-of  Lady  Ferrers  v.  Ld.  Ferrers. 

1 3.  Money  due  to  ttflatrtx  was  out  at  interejfy  and  the  executor 
^/Vtftf/ confiderable  fums  of  his  own  money ^  in  payment  of  her  d^ts^ 
hefore  any  came  to  his  hands  (out  of  the  eftate)  as  he  fuggefted.  Ld. 
C.  King  decreed  him  his  money,  and  all  juft  allowances ;  but  it  be- 
ing infifted  that  he  (hould  have  intereft  for  the  nioney  fo  laid  out^ 
his  Lordfhip  (aid,  if  .intereft  be  a  juft  allowance,  the  mafter  will  al* 
low  it  \  but  if  not,  [and  he  allows  it]  except  to  his  report.  Though 
he  faid,  he  would  not  fay,  that  in  no  cafe  the  executor  (hould  have 
intere(l  allowed,  yet  he  (hguld  be  extremely  cautious  of  doing  it  for 
money  expended,  before  he  receives  it  out  of  the  eftate>  the  confe« 
qucnce  whereof  he  \try  well  (aw.  But  the  mafter  informmg  the 
<n>urt,  that  he  never  allowed  intereftj  unlefs  a  particular  order  wa» 
for  tl»t  purpofe,  the  court  referved  the  con(kleration  of  intereft  and 
cofts  till  after  the  mafter's  report.  Sel.  Ch.  Cafes  in  Ld.  iCing*$ 
time,  50.  Mich.  1725.  Macartev.  Gibfon.  , 

14.  Intereft  was  decreed  for  the  yearly  balance  (fa  renewing  ac* 
funt.  MS.  Tab.  tit.  Intcrefti  cites  I  March}  ^726  A(hton  V* 
Smith. 

X5«  judgment 


45^  inwcti* 

X 

t5*  Judgmmt  debts  cariy  intereft.  MS.  Tak  tft<  Intereft,  cite^ 
%i  Apr.  17Z61  Parker  v;  Haryej. 

l6«  Intereft  was  allowed  iipon  demands  due  hj  cwenrnd^  Aot^ 
cbjcdcd,  that  they  were  net  liquidated^  and  cHy  fomA  tn  damages. 
MS<T^.  ti^  Intereft  cites  28  Apr.  1729.  Parxeir  v.'  Harvey. 

17.  D^yiefir  liferfa  church  leafefer  21  years  renrainder  over 
renewed  the  leyiy  at  the  expiration  or  10  years»  and  paid  36 JL  far  a 
i^ne,  and  a  guipea  for  the  leafe.  Ld.  C.  King  denied  to  allow  in- 
tereft for  the  fine,  becaufe  (he  was  to  have  her  life  in  die  renewcJ 
Ieaie,'by  virtue  of  die  wiH,  and  thoiigh  &e  tnig^t  not  perhaps  out- 
live the  iirft  year>  yet  (he  had  her  chance  for  it,  and  (b  denied  in- 
tereft, but  allowed  die  charts  of  the  renewaL  i  Wnui't  Reph 
456, 459.  Palch.  1728.  Addis  v.  Clenient.  . 
f  4  ?Q  1  iS.  M.  a  Vfidowy  fyfittle^ient  and  ivitt  at  her  late  hicfbabid,  wat 
L  fj)f  J  intitledU  a  jointure  eflOOoL  a  year^  ifuttaas  kepi  eid  ^pepffim  hy 
the  heir,  at  law^  (a  ion  of  her  hulhand  by  a  dinner  venter)  and  there- 
/ore  infifted  upon  the  sbrears  and  intereft  from  her  huflnnd's  death. 
But  Ld.  C;  Talbot  iaid,  that  intereft  for  the  rents  and  profits  of  an 
eftate  was  bever  decreed  yet,  die  fum  beins  endrely  uncertain.  And 
diough  it  may  be  faid,  that  die  lady  is  intided  to  an  eftaCe  of  loooi 
a  year,  yet  that  is  not  fuificiendy  cert$,iii,  being  only  the  percep- 
tion of  die  profits  of  an  eftate,  which  are  not  to  be  paid  at  any  one 
certain  dme>  but  only  as  the  tenants  of  the  land  brinjg  them  in, 
fome  at  one  dme,  and  fome  at  another.  Cafes  in  Chan,  in  Ld. 
Talbot's  dme,  2  Mich.  1735,  Lady  Ferrers  v.  Ixi.  Ferrers. 

-Ponions.  "^'^^^  ^^^^'^  *^  Allowance  (hall  be. 

Tencler.— 

VenJor  x.  ♦XTT HERE  a  defendant  inftfied m  800 1,  te  he  dui  te  himi 

^^ecTHf  *^''  ^P^^  '^'  majier\s  Report  erdy  180  h  appeared  due^  the 

€x  pane  court  ordered  intereft  for  the  .180 1.  fi'om  the  time  of  confirming^ 

M.innins.  the  report,  and  not  before;  becaufe  till  then  it  was  not  any  li- 

.-♦Inte-  quidated  fum.     Wms's  Rep.  376,  377.  Trin.  I?!?-  Att.  Gen. at 

M^\^  d*  ^^  relation  of  Iflington  Ovcrlcers  v.  the  Brewers  Compar^% 

f  om  the  tiixe  of  ctlculathn  of  tbt  report  to  the  time  of  confiimrtg  it,    MS.  Tab.  cites  172  X.  Kirwin  T. 

Bloke. 

The  re-  t.  A.  having  no  child,  devifed  to  M.  his  wifii  (with  whom  he 

porteratldj  y^^^  ^^  portion,  but  had  the  expe6bition  of  a  real  eftate)  500  L  a  year 

and  (ays',  ^^t  of  all  bis  eftate^  (which  was  very  great)  far  her  lifcy  and  maele  hcT 

it  feems  exccutrixy  and  refiduary  legatee ;  andfubjeSf  to  the  500 1.  a  yearj  de- 

^^''r*  h**^^f  ^'^^  *'^  ^^^^  ^^''  '^  ^'  afterwards  tlierc  was  an  agrecDient  bc- 
hjs  been  **  twecH  M,  and  R.  L»  that  on  M.'s  renouncing  the  executorlhip  and 
the  rule  in  delivering  over  the  perfonal  eftate  to  R.  L.  he  would  indemniiy 
B  *^r  ^*tw '  ^^^^  P*y  ^^^  5^  ^  y^^  (inftead  of  500 1,  a  jcsLr)freefrm  taxeSj 
fays)  the  half  yearly.  .  The  arrears  of  the  540  L  a  year,  were  by  the  maftcr 
iwrdihpof  reported  to  be  820/.  ?,nd  Ld.  C.  Cowper  decreed  intereft yrwi  /Ar 
**S  P""."*  very  day  ef  payment.  Upon  an  appeal  to  Ld.  C.  Parker,  it  was 
thonsV*      among  other  diings  infifted,  that  according  to  the  rule  of  the  coiir]^ 


\n  cate  of  ah  anniiity,  though  granted  for  a  jointure,  the  intereft  ^u^cftcd) 

Ifaould  be  computed  only  from  the  day  when  the  fubfequent  pay-  ^eighrof 

iiientairter  the  arrear  incttrred  became  due.     But  Ld.  C.*  Parker  Ld.  Cow- 

(aid,  that  intereft  is  a  thing  pretty  much  in  the  difcrction  of  the  courfy  per'sdc- 

and  that  fmce  Ld.  C.  Cowper,  that  great  mailer  of  cquityi  who  fo^ciyhtm 

heard  the  merits,  appointed  payment  from  the  very  day  it  becamis  the  whole 

di«e,  and  iince  it  appears  to  be  the  widow's  bread,  the  dtcree  (hall  ""cries  of 

ftand  i  and  (aid,  that  he  did  not  approve  of  the  diverfity^  that  the  in-  ^^l^ 

terejljh^tdd  be  carried  on  from  the  half  year  after  the  default  ofpay-^  heard, 

menty  and  aiked  if  the  payment  were  yearly,  whether  it  (houldf  carry  feemedto 

intereft  but  from  a  year  after  the  expiration  of  the  year,  when  what  J^c  court 

became  dUe,  }f/zs  all  the  widow  had  to  live  uf9n?     Wms's  Rep.  mthUraat* 

54.1  to  544.  Trin.  17 19.  Litton  v.  Litton.  ter,  ibid. 

Johituri  was  made  of  land  and  baufcs,  Itafed  out  at  jy  La  yrar  for  5  years  to  come,  hut  "JfortB  108  L  ayefv^ 
T(ie  YiMibAmXcovcnaHtM  fvrfayment  of  ±%  /.  10  f.  fuarurlyf  to  make  ufi  the  fn-rfe/ti  rent  1 08  /.  in  cafe  of  hii 
(l^/lng  u'ithia  Che  five  years.-  [It  feems,  though  not  fo  ilated  in  the  cafe,  that  the.  bulband  died 
within  the  term.]  On  a  bill  for  pavmeut  of  fevcral  quarters  rent  and  interefl,  it  was  infifled  that 
ihfe  intent  was  to  put  the  jbintrefs  m  as  good  condition  befoi:ie  the  renc  advanced j  as  if  it  adluall/ 
ivas  advanced  ;  but  not  in  abetter,  and  that  therefore  (he  fhould  allow  taxes  for  the  quarterly  pay- 
ments.  But  L.  C.  King  faid,  he  knew  nothing  what  was  the  intent ;  but  he  faw  here  a  fpecialty, 
^vherehy  a  man  obliges  himfelf  to  pay  fo  much  quarterly,  for  which  he  did  not  find  any  taxes  paid» 
and  fo  could  allow  none,  and  this  beinr;  a  perJonrA  coven^tnt  forp.xyment  of  afum  in  grofsy  intereft  mult 
he  allowed  fromtbt  timt  cuch  rejpcctivsjm  become  due.  Scl.  CIl  Ciifes  m  Ld.  King's  time.  ij.  Trin. 
X  z  Geo.  I.  Lyfons  v.  Vernoo.' 

(E)  Upon  Intereft,  and  *  in  what  Cafes  it  fliall  vx^  [  460  ] 

ceed  the  +  Penalty  •  ^^^ 

•  -^  Mortgagt 

X.  T  F  one  h;)  deed  6t  willy  fubje^s  his  lands  to  the  payment  of  his 
■*  dibts-^  and  [amongft  the  reft]  there  is  a  debt  due  by  bond^  and 
thr  inferejl  has  out-run  the  penalty^  it  {hall  not  carry  intereft  beyond 
the  penalty.  For  the  dcfign  of  the  fettlement  was  not  to  increafe 
the  debt  beyond  what  is  due  but  to  give  a  farther  fecurity.  But  if 
devifee  or  truftee  neglects  to  pay  in  a  reafonable  time^  he  (hall  after 
fuch  negledl  pay  intereft  beyond  the  penalty  5  per  Ld.  C.  Cowper. 
1  Salk.  154.  Trin.  Vac.  1707.  Anon. 

2.  Equity  will  never  carry  intereft  beyond  the  penalty  where 
there  has  been  no  demand  for  many  yean,  MS.  l*ab,  cites  29  Apr, 
1 72 1.  Galway  y.  Ruffel. 

3.  But  where  advantage  is  made  of  the  money^  intereft  fliall  b« 
carried  beyond  the  penalty.  MS.  Tab.  d  Feb.  1720.  Ld.  Dunfaney 
V.  Plunket. 

4.  So  where  a  bond  is  only  a  collateral fecurityy  intereft  may  be 
carried  beyond  the  penalty.  MS.  Tab.  cites  1721.  Keiwin  v^ 
Blake. 


(X.  3.) 

— ^fPe- 
n:dty.  (C) 


Vol.  XIV4  N  a  (F)  How 


460  %iatttt&^ 


(F)  How  much ;  Where  the  Deif  was  contraSei 

in  a  Foreign  Country. 

1.  ^"T^  H  £  plaintiff)  being  a  merchant,  YoAfugars  due  to  hkn  in 

\^     Nevis  on  a  bond  with  inter eji  at  loh  per  cent,  being  tbe  com^ 

mon  intere/i  of  the  country  i  he  intrufted  one  J.  S.  his  agent  therei  to 

receive  thoie  fugars,  and  to  return  them  hither.    J.  S«  receives  tbe 

Jugarsy  but  never  returns  them,,  but  dies,  leaving  the  defendant  his 

executor,  againft  whom  the  plaintiff  brought  his  bill ;  and  diough 

it  was  urged  that  J.  S.  being  an  attorney,  fhould  be  exciifed  fn»n 

intereft,  or  at  moft  fhould  only  pay  the  intereft  this  country  allows ; 

yet  it  was  held  that  the  defendant  fhould  py  loL  per  cent.  interefl» 

and  that  J.  S/s  being  only  an  agent  or  attorney,  did  not  excu/e  him^ 

becaufe  he  had  mtfiehaved  himfelf.    Trin.  1701.  Abr.  Equ.  Cafes, 

289.  £ilis  V.  Loyd. 

^ni  fereral       2.  J.  S.  contra£led  a  debt  in  Ireland'^  for  which  he  gave  a  bond, 

weredi«^    and  coming  into  England  he  was  arrefled  here  for  the  debt ;  and 

to  this  pur-  having  brought  a  bill  for  relief,  he  infifled  among  other  things,  diaC 

pofc,  as  ihc  he  fhould  not  be  obliged  to  pay  Irifh  intereft,  the  money  being  now 

Lane^v  ^^  ^^  P^'^  ^^^^ »  ^^^  *^  court  held,  that  he  mufl  pay  Irifli  intereff, 

KicHo-*  suid  that  in  all  cafes  interefV  mufl  be  paid  according  to  the  law  of 

LAs»  in  the  country  where  the  debt  was  contraded,  and  not  according  to 

Tuhtti^^'  ^'  where  the  debt  is  fued  for  5  but  held  it  reafonable  as  the  money 

reft  was  ai-  was  now  to  be  paid  here,  that  the  plaintiff  fhould  have  an  allow* 

lowed  on  a  ance  for  the  return  of  it  out  of  Ireland.     Trin.  1702,  Abr.  Equ* 

mIdTthcrc,  ^^^  ^^9-  *^  ^^^  of  Dungannon  v.  Hacke't. 

though  both  parties  hail  been  long  in  England.  Abr.  Equ.  Cafes,  1^9.  in  cafe  of  Earl  of  Donpn* 
non  V.  Hacket.  So  Indian  intere/l  was  allowed  mi  a  contradt.„jnade  there  brcvveen  Harvbt 

AND  THE  East  India  Company.  Ahr.  Eqn.  Cafes.  189.-  ■  j4ndsL  cafe  on  die  Earl  of  Done* 
gairs  will,  who,  living  in  En^iamtif  H^viftd  a  rtni'chj}  jc  out  of  hi i  fjlatc  in  Ireland  \  and  it  was  held,  that 
jcihould  be  according  to  theEnglifli  vatue^  ibe  will  being  made  here.  Abr.  E(}u.  Cafes.  289. 

s.  C.MS,         3,  AJhip  and  cargo  ofj^  S,  were  bought  by  the  Eajl  India  Om* 

rtc'^^a.'  P^^y*^^S^^^i^^^^  Imiies^  of  the  commander  who  had  no  power  to  JeB^ 

indfaCoro'-  and  this  was  done  bv  the  treachery  of  the  one,  and  indired  pra&ces 

pany  v.E-    of  the  Other,  and  (eemingly  without  the  privity  of  the  company, 

kins.  though  for  their  ufe  ;  up«n  an  iffue  directed,  the  value  of  both  was 

[  46 1  1  found  to  be  3600  /.  and  intereft  being  infilled  upon  for  the  plain* 

tiff,  and  that  iffliould  be  Indian  intereft,  it  was  objedlcd,  that  the 

value  being  uncertain^  it  could  carry  intereft  only  from  the  tinu  rfthe 

value  afcertained  by  the  jury^  and  diat  the  plaintiff  had  reftea  13 

years  upon  his  own  bill,  and  fo  the  allowing  Indian  intereft,  would 

make  him  gainer  by  his  own  delay.     But  Ld.  C.  Cowper  thought 

die  taking  a  man's  goods,  which  he  was  trading  with   a  mudi 

ftronger  cafe,  than  having  money  by  loan,  or  even  detaining  money 

from  him  wrongfully,  the  trading  being  in  order  to  turn  it  into 

money,  and  direSed  that  the  mafter  fee  what  the  intereft  of  money 

was  in  the  Indies  during  tbofe  ycars^  aixl  what  the  charge  of  re« 

*  turnii^ 


JnterroffatotiWf  4*1 

turning  money  thence  to  England,  and  to  allow  Indian  mtereft  it* 
during  fuch  charge,  Wms's  Rep.  395.  Hill.  1717.  Ekins  v*  Eaft 
India  Company. 


■KAa 


(A)  fThat  they  are  5  and  exhibited  Sy  "wbotfli 

1.     jR  E  queftions  exhibited  in  writing  to  be  aflced  witneflc^ 
-^  parties,  or  contemnors  to  be  examined.     Pi  R.  C,  217. 

2.  Are  exhibited  by  the  party  9r  dire5fed  by  the  coart^  to  be  propo-  C«rf.  Canei 
fed,  and  afked  the  witneffes  examined  in  the  caufe,  touching  the  *4*- 
merits  thereof,  or  fome  incident  therein.     P.  R.  C.  219* 

3.  They  an  either  direSf^  on  the  part  of  him  who  produces  the  ^"^^^^  ^^c* 
witnefles,  or  counter  Interrogatories  on  the  behalf  of  the  adverfe  par-    ^*' 

ty.     P.  R.  C.  219,  220. 

4.  Ordinarily,  both  plaintiff  and  defendant  may  exhibit  dlrcft  and  S.  P.  iot 
counter  interrogatories.  .  P.  R.  C.  220.  '    ^^ics**^ 

are  at  iffue  it  is  neceibry  as  well  to  confider  what  the  other  fide  may  examine  tintOy  as  what  we  otir« 
(elves  have  to  prove;  that  Co  counter  interrogatoriet  may  be  exhibited  if  tlierd  be  occafion.  Curf* 
Cadc.  241. 

(B)  Examined  on  loterrogatories  j  in  what  Cafes^ 
and  at  what  Time,  on  Contempts,  &c* 

I.  ^  HIS  court  in  regard  the  examining  the  defendant  on  inter* 
^    rogatories  is  Omitted  out  of  the  decree  would  not  now  otdef 
it.     20  Car.  2.  2  Chan.  Rep.  18.  Macklow  v.  WilmoC* 

2.  The  defendant  is  fometimes  ordered  to  be  examined  on  inter* 
rogatories  to  difcover  fraud  and  pra£iice^  or  a  contempt^  or  both.  P« 
R.C.217. 

3.  If  z  party  deny  the  contempt,  he  is  commonly  by  order  examined 
before  a  mafter  on  interrogatories  fettled  by  him,  who  fliall  certify 
if  the  contempt  be  proved  or  no.    P.  R.  C.  2i8. 

4*  A  perfon  in  contempt  appeared  on  an  attachment,  and  offered  t$ 
be  examined  on  interrogatories ;  the  court  ordered  them  to  be  haft* 
ened  2XiA filed  in  4  dayS'^  fthough  the  common  time  allowed  is  8}  ot 
the  party  to  be  difcharged.    P.  R.  C.  219. 

5.  One  who  is  by  the  rule  of  the  court  to  be  examined  upon  in*  Kote>  tipoA 
terrogatorie^  in  the  crown-office,  ought  to  attend  the  mafter  of  the  ?  ?®'\?** 
office,  who  is  to  examine  him  within  4  days  afUr  the  interrogatories  are  chJged' 
put  in  for  him  *  to  be  examined  upon,  for  the  fpeedier  difpatch  of  becaufe  ;>• 
juftice;  and  he  is  not  bound  to  attend  before.  2  L.  P.  R.  73.  cites  i«^**roga^ 

Wh.  22  Car.  I.  B.  R.  ;::;^::z, 

^deySf  it  was  raled|  chat  tbi  4  days  mji  bs  in  ttrm*" Cova^.  8.  Hill.  1  &  ftjac.  2*  B.  R*  Atujut 

♦  [46a] 

N  n.  a  (C)  ExaM 


4^2  3[ntec(OgatotieiEi« 

(C)  Examined  on  Interrogatories  Hone.    On  C<hi- 

tcmpts^  &c. 

A^^cfer^.  1^  A^OUNSEL  was  ordered  to  have  not  a  copy,  but  a  Gglt 
aftw  4  in-  ,  ^^  ^^  interrogatories,  to  which  the  defendant  was  to  be  ex- 
fufficient'     amincd.    Chan.  Cales,  66«  Pafch.  17  Car.  2.  Gower  v.  Baltin*- 

was  to  be      ^ 

• 

examinee],  hV.  by.erder  of  the  court  (for  fpecial  reafons)  leave  for  one  of  her  coiinfel  to  fee  tbt 
iotcrrosaturies  (to  advifc  her  upon  them  in  point  of  law)  but  not  to  have  a  copy.    P.  R.  C-  1  iS, 

■        ■      ■Orderea  to  have  a  copy.  ^'.  Ch.  R.  119.  19  Car.  z,  Hawtry  v.  Trollop        Sw  P. 

if  tbe  fuity  he  to  be  examineU  on  a  hart  coniemft.    P.  R.  C  ai 8. 

a.  A  man  is  charged  with  a  contempt ;  upon  intcrrogaipnes  be 
cUaretb  himfelfon  his  oath ;  the  other  party  can  proceed  no  further 
in  this  matter,  but  Ihall  take  his  remedy  by  action  if  he  wilL  Comb. 
63.  Mich.  3  Jac.  2.  B.  R.  Anon. 

3.  On  affidavit  of  extortion^  though  the  courfe  of  the  court  be  to 
take  a  recognizance  to  anfiuerinterrogatcriesy  yet  in  cafe  of  great  op- 
preffion,  the  court  may  commit  the  party,  and  he  muft  anfwer  in 
▼inculiss  per  Holt  Ch.  J.  Comb.  448.  Trin.  9  W.  3.  B.  R. 
Anon. 

(D)  Examined  on  new  Interrogatories,     In  what 

Cafes. 

« 

'•     j^FTER  commijjlon  taken  away  no  interrogatories  arc  admit* 
ted  here  in  court,  to  crofs  the  plaintifPs  examination.  Toth. 
176.  cites  Mich.  13  Jac.  Bcrryman  v.  Berryinan. 

%  Defendant  may  be  examined  in  court  upon  new  interrogate- 
Hes,  if  it  bt  ^  joint  conuntjfion.  Toth.  176.  cites  13  Car.  Lewis  y. 
Owen. 

3.  When  the  party  has  a  commiflioner  prcfcnt,  he  can  never  ex- 
amine new  interrogatories  by  commiffion  as  to  the  merits ;  but  a 
commiffioh  was  ordered  on  mggeftion  of  alteration  and  interlinea- 
tion of  exhibits  after  a  former  commiffion ;  for  this  has  happened 
fince,  and  was  not. examined  to  bythecommiffioner,  not  being  then 
in  being.  Chan.  Cafes,  273.  HilL  27  &  28  Car.  2.  Richar<Ubn  v. 
Louther. 

4*  A  defendant,  having  anfwercd  the  firft  interrogatories  imper^ 
fcplj^  was  ordered  to  be  examined  on  new  onesy  which  being  ex- 
hibited, be  anfwcrcd  only  the  former ;  upon  motion  the  crurt  or- 
dered him  to  pay  colls^  to  be  taxed  by  a  mafter,  as  not  baring 
obeyed  the  order  of  court,  but  given  the  plaintiff  a  ncedlcfs  cat- 
pence.    P.  R.  C.  218. 

5.  A  defendant  ordered  to  be  examined  to  an  account  is  examined 
Jhort ;  die  plaintiff  prays,  that  the  interrogatories  may  be  amende^ 
which  the  couit  denied^    P.  R.  C«  218. 
But  new         6«  When  tritnefles  arc  ^xamimd  in  court  upgn  afchiduU  of  jnoerw 


ixuei  ropt« 


rogatcnesy 


rogatories,  there  {hall  be  no  new  interrogatories  put  in  to  examine  Yy^J^ 
the  Tame  witnefles.     P.  R,  C.  221.  ^^  ij^cwwrt 

for  examining  n:zv  wUnfJfn,  at  any  time  before  publication,  though  there  tx2sbeeD  a  jeint  corn- 
mi/lion  executed  in  the  coujilry  ;  and  the  court  will  on  motion  give  leave>on  a  fopplcmenlal  bill, 
to  add  to  the  firft  interrogatories,  fo  as  the  new  intcrrowaiorirs  contain  notbiDg  but  whairelat« 
to  the  fupplement.    P.  R.  C«  2a.  cites  OrU.  Cb.  i26.«^-»Curf«  Canc«  243. 

7.  If  either  party  have  a  commijjion  de  nov9  after  be  bath  eX"  C'"'^*  ^^^ 
amined  on  a  former^  he  muft  examine  on  the  fame  interrogatorieSy  a&  **^* 
were  exhibited  by  him  on  the  former  commiffion^  and  no  others  [*  463  1 
without  order  or  confent  of  parties.   P.  R.  C«  221. 

8.  If  leave  is  given  to  examine  a  witnefe  after  jbubltcation  and  he^  Iiucrrogau 
f^re  bearing,  a  mailer  is  commonly  ordered  to  fettle  the  interroga-  ^®"^  f^    ! 
tones,  t::at  they  may  be  to  luch  points  only  as  were  omitted  betore,  ticu/ar  ftiatt 
and  as  are  now  ordered  to  be  examined  to.     P.  R*  C.  221.            •  Mtdfii,  up- 

on  a  refer- 
ence to  a  mafler,  JhaJl  hi  direficd  by  the  mijic' ,  and  (hall  be  to  fach  points  only.    P«  ^.  C.  111^-^ 
Curf.  Cane.  243. 

9.  Where  interrogatories  are  exhibited  in  the  examxner^s  office  Bat  where 
and  witnefles  examined  thereon,  either  party  may,  without  applica-  a  commghn 
tion  to  the  court,  or  order  for  that  purpofc,  exhibit  one  or  morf  in^  forcxaml- 
ierrogatoriesy  or  a  newfet  of  interrogatories  for  further  examination  nation  of 
of  the  feme,  or  other  witnefles.     Ch.  Proc.  386.  Pafch.  l^l^  An-  witnefles 
drews  y.  Brown.  ■  «„'^;\~  . 

rogatory,  or  fet  of  inrerrogatorics,  cznhe  eMh\tcilvuitbout  motion  and  crtltr  of  ctj^rti  agreed  boih 
by  court  and  bar.    Cb.  Prec.  386*  Andrews  v.  Brown.— <-Abr.  Bqu.  Cafes*  233.  S.  C. 

10.  Witnefles  were  examined,  and  publication  pafjed^  but  the  de- 
pofitions  vftxtfupprefpdy  becaufe  the  interrogatories  were  leadings  Af- 
terwards a  new  fet  of  interrogatories  were  allowed  to  be  fettled  be- 
fore a  mafter,  for  the  witnefles  to  be  re-examined.  Trin.  1718.  Ch, 
Prec.  493.  Spence  v.  Allen, 

(E)  How  they  muft  be ;  and  in  what  Cafes  fet  afide, 

or  not  read. 

I.  'T^HEY  »»«/?  be  drawn,  or  perufed  'SxAftgnedby  counftl\  elfe  Curf.  Cane. 
-*     tbty  are  to  ftand  luppreffed.     P.  R.  C.  220.  242. 

2-  They  muil  be  engrojfed  on  parchment.     P,  R.  C.  220.  Curf.  Cane. 

3.  Interrogatories  muji  be  fiorty pertinent^  and  to  the  points  necef  Curf.  Cane- 

fary.  P.  R.  C.  220.  *42. 

4*  They  muft  be  exhibited  before  any  witnefs  be  examined  on  either  s.  P.  for 

fide.  P.  R.  C.  220.  ^^J^^'^' 

ncUes  are 
to  be  examined  thei'eby.  Curf.  Cane.  14a.— 7/"  the  witnefles  be  exammd  htfore  tm  exu,t:i>Kr  of 
the  court,  the  wterrop.iiorirs  tmftbe  pnkluced  beforty  and  Iftnuitb  bim:  if  in  tie  country  on  a  conimif- 
iion  the  interrogatories;  mufi  'hi  athir  annexed  to  the  ct/mmiffion  at  the  iOuing  thereof  or  by  c  -ftnt  of 
parties  (which  now  feems,  generally  to  be  intended)  they,  may  be  exhibited  bhiore  the  commiflion^ 
crs  em  opening  the  cononiffion.    P.  R.  C.  420.— Curf.  Cane.  143. 

5.  Cbrl/lian  name  was  ndftaken  in  the  title  of  the  interrogatories ; 
jo^x  Qur,  ^e  depofitipiis  cannot  be  read,  nor  can  th^  title  be  amended 

N  n  3  ^feQugJ^ 


thotigh  moftxif  the  witncfles  fmcc  their  examtnation  were  gone  to 
fca.    Pafch.  1702.  2  Vern.  R.  435,  White  v.  Taylor. 
•P.  R.C.         6.  If  an  interrogatory  is  •  leading  it  is  good  caufe  to  fupprefs  tbt 
jiton  cites     delMifition*   See  2  Vern.  4.72.  Mich.  \io/u  in  the  cafe  of  Callow  v. 

-So  the  UntUrinft  a  tUfofition  rraJy  drawn  to  ^  wittiefs,  or  \^  brought  hy  tbt  tvitmfs  Im  artii^ 


tnj^y  aod delivered  fo to theexaminer or commiflioner,  is  a  fufficienc  canfs  to fupf>rers  a  depoHtioa 
jCVera.  472.  ia  cafe  of  Callow  v.  Mime.— Thefe  are  accounted  leaJittj^  merds,  did  yom  mt  d»^  ^f^t 
iuch  or  fuch  a  thing,  &c  and  io  are  all  fuch  as  are  too  particular*  or  feem  to  point  more  to  one 
fide  of  the  quellioa  than  the  other.    P.  R«  C.  120. — ^— Curf.  Cane  242.  ^ 

[  464  ]  (F)  Demurrer  to  Interrogatories,  for  what  Caules. 

I.    A  ^^^^fi  demurred  to  an  interrogatory,  becaufe  he  clainud  in^ 
•^^  terejl  in  the  land  \  but  diiaUowed  becaufe  he  did  not  fwear 

to  the  intereft,  nor  what  intereft  he  claimed.     2  Chan.  Cafes,  208. 

Mich.  27  Car.  2.  JeflFerfon  v.  Dawfon. 

a.  A  witnefs  cannot  demur  becaufe  the  queldion  afked  him  is  net 

pertinent  to  the  matter  in  ijfue ;  for  it  did  not  concern  the  wttneis 

to  examine  what  was  the  point  in  iflue ;  per  North  K.    Pafch.  1683. 

Vern.  165.  Aihton  v.  Afliton. 

3.  In  cafe  of  a  profecution  of  a  contempt  for  breach  of  an  order  of 
court  or  otherwife  grounded  upon  an  affidavit^  the  interrogatories 
■ihall  not  be  extended  to  any  other  matter  than  what  is  contained  in  the 
faid  affidavit  or  order  I  and  if  any  other  be  exhibited,  the  party  to 

be  examined,  may  for  that  reafon  dejttur  to  them,  or  refute  to  an* 
fwertiiem.     P.  R.  C.  2ig. 

4.  If  impertinent  interrogatories  be  put  to  a  perfon  who  is  ordered 
to  anfwer  interrogatories,  his  way  is  to  demur  to  them ;  for  there 
k,  no  way  but  to  anfwer  or  demur.  And  there  ought  not  to  be  an 
interrogatory  leading  the  pqrty  to  a  penalty,  i^  Mod.  499.  Pafch.  13 
W.  3.  the  King  v.  Raw, 

« 

sce(D)pL  (G)  Punifhment  for  r^ufal  to  be  examined  thereon, 

5oitis£^£#  !•  A  FTER  a  party  is  brought  in  upon  a  contempt,  and  b  «r-i 
enters  bis  ap^  ^*  dered  to  b^  examined  on  interrogatories,  if  he  refuksy  he 
t^^^'   .    ^Wlbti  ccmmitteit.    P.  R.  C.  219. 

Ur,  upon  a  procefs  of  contempt^  and  is  or  iced  to  he  examined,  and  departs  without  bein^  eza- 
xnined,  and  without  licence.  P.  R.  C  z  r 9.^— r-Corf.  Cane  94.  cites  Ord.  Chan.  1 38^  wfirf  if  he 
Ihally  upon  his  examinations,  or  by  pkk>s,  he  found  in  contempt,  and  thereupon  comniiEted»  be 
Jball  elurfucb  his  contempt  amd  pay  the  proiccutor  his  co^Hi  before  he  be  difchar^ed  of  bis  impriiiQD- 
ment.  Cucf.  Cane.  95.  cites  Ora.  Chan.  1 39.— y/ir</  th/ugb  he  be  clear tdof  bis  faid  amttmpe,  yec  bft 
Jbaii  have  mo  cofis  in  relpeA  of  his  difobedience,  in  not  fubmitting  to  be  examined  without  the  pro* 
fecutor's  trouUc  aad  cbar^  in  moving  the  court  s  afori£aid«    Ibid. 


3l.tttf(attt 


464 


(A)  Inteftate.    fTAo. 

I.  rr^  H  £  R  £  acs  divers  kinds  of  inteftaies,  one  that  makes  no  ^^  ^*  *79» 

J^     will,  another  that  makes  a  will  and  executors,  and  the  ex^  ^|^^  |*  p* 

ecutors  refuje^  in  this  cafe  the  deceafed  dies  quaji  inteftatu5\  and  this  in  cafe  of 

is  within  the  ftatute  of  W,  2.  cap.  ig.  2  Inft.  'xqT.  Ovcy{^ 

Fox.  And  if  he,  to  whom  the  ordinary  grants  adminiftration  after  refufal  of  the  executor, 

in  adtlon  a^ainlt  him  /i/Wx  tUtt  the  deceajtd  mads  executor,  tvbo  adtmnijiered  ahffueboCf  that  be  died  intef* 
iaU  \  the  pUiatiif  ms^^Jbtw  tbtfpedai  matter  to  maintain  his  writ.  Br.  Adminiftrator,  pU  52.  cites 
4H.  7.  13. 

a.  If  A.  by  will  appoints  that  the  executors  rfj.  S./hallhe  his  S^MK. 
executorsy  and  he  dies  living  J.  S.  there  till  the  death  of  J.  S.  this  is  "^^^l^?^^' 
a  dying  inteftate  of  A.  for  in  the  mean  time  A.  has  no  executor,  execute  a 
PL  C.  28 1,  b.  by  Dyer  and  Walfli.  Pafch.  7  Eli«.  in  cafe  of  Greyf-  y^  ^ter 

hrooke  v   Fox  •  *"  '^'"^ '' 

DrooKe  V.  r  ox.  ^^^  venhki 

•  rhc  year  he  dies  inteftate,  and  therefore  for  this  time  the  ordinary  has  power  to  commit  admu 
sitftration,  and  it  (hall  never  be  difproved ;  per  Dyer  and  Walih.  PI.  O.  a^x.  b.  in  cafe  of  Greyf* 
brooke  v.  Fox.— .^iif /atfor/ar  pf^es  the  ujiamaa,  and  dies  tnte/htt,  there,  from  the  death  of  fuch 
executor  dying  inteftate,  the  firft  teftator  died  inteltate,  and  for  that  reafon  the  ordinary  may  grant 
adminiftration.  Per  Dyer  and  Wefton.  Ibid.  281.  b.  iSa.  a.  ^pAd  cl 

3.  Where  the  ftridnefs  of  Ae  civil  law  is  obferved,  there  a  man 

•  cannot  die  partly  tejiate  and  partly  inteftate ;  though  here  in  Eng-  •  S,  P.  Ibid, 
land  where  that  ceremonial  ftriftnefs  is  not  obferved,  but  all  im-  *<Lpart.cap. 
munities  enjoyed,  being  not  obliged*  to  any  other  obfervancc  in  *^ini^**' 
making  teftaments  than  what  is  jure  j^entium,  a  man  may  feveral 

v^ys  die  partly  teftate  and  partly  inteftate.     i  Godolph.  Orp.  Leg. 
cap.  19.  (1  4. 

4.  Error  was  affigned  that  one  pleaded  (cvm  tefianunto  annexo 
qui  cbiit  inteftatus^)  which  is  abfurd  and  repugnant ;  per  Cur.  it  is 
well,  for  though  one  make  a  will,  yet  if  he  make  no  executor  he  is 
inteftate.     Comb.  20.  Pafch.  2  Jac.  2.  B.  R.  Anon. 


3(nt>entorp^ 

(A)  What  it  is,  and  the  Original. 

I.  A  N  inventory  is  a  ^i^n/f WW  or  repertory  orderly  made  5/" /itf 
./jl  goods  and  chattels  of  a  perfon  deceafed,  valued  and  appraifed 
by  four  indifferent  and  credible  perfons^  or  more  experienced  in  fuch  af- 
fair, and  of  the  neighbourhood  to  the  deceafed :  which  inventory  every 
executor  or  adminiftrator  ought  to  exhibit  to  the  ordinary  at  fuch 
times  as  he  fhall  appoint.  This  inventory  proceedcth  from  the 
civil  law  i  for  whereas  bj  the  ancient  law  of  the  Romans  the  heir 

N  0  4  waft 


4^5  antientoip^ 

.  was  obliged  to  anfwer  all  die  teftator's  debts^  whereby  faiherhaneet 
or  heritages  did  often  become  to  many  perfons  rather  prejudicial 
than  profitable  or  advantageous,  the  eqiperor  JuiUnian,  ma  more 
to  encourage  perfons  to  aflume  and  take  upon  them  diis  charitable 
office,  ordained,  that  if  the  heir  would  firft  make  and  exhibit  a 
juft  and  true  inventory  of  all  the  teftator's  fubftance  coming  to  his 
hands,  he  f)iould  then  be  np  further  charged,  thaQ  to  tbq  value  of 
the  inventory,     Godolph.  Orph.  Leg.  150.  f.  i. 

(B)  Necejary  9  in  what  Caf^s  ;  and  th?  ^unijbwtif 

of  not  making  it. 


JL  by  will  X,  2 1  (1.  8.  CT^HE  executors^  or  Juch  perfons  to  whom  adbmnifiro^ 
among  o-  ^ap.  5.  f.  4.  -*  tionjhall  he  comrmttedy  taking  to  them  two  at  Uafly 
fci^^gave'c.  '^  '^hom  the  perfon  dying  was  indebted  or  made  any  legacyy  and  upon 
a  younger  their  ahftnce  two  other  perfons  being  next  of  kin  to  the  perfm  dyings 
'^A  *°^''  ^^^  ^^  ^^'^^  abfence  two  other  honeji  perfons^  Jhall  make  a  true  inven-^ 
U>re/jTvural "  ^^  ^f  ^''  ^^^  Z^^^  ^^  ^^^^  moveable  as  not  moveable^  that  were  of 
payments^  the  perfon  deceafed  \  and  the  fame  Jhall  caufe  to  be  indentedy  wbereif 
and  made  f)jg  one  part  Jhall  be  by  the  executors  or  admini/lratorsy  upon  oath  t^ 
font:ttc^  i^  taken  before  the  bijhopy  ^c.  delivered  into  the  keeping  of  the  bijhofy 
tor,  leaving  ^^«  and  the  other  part  to  remain  with  the  executors  or  adminijiraiorsy 
a  very  great  and  no  biJhopy  ^c,  Jhall  refufe  to  take  any  fuch  ♦  inventory  fo  tendered 
eftate"  B.      ^^  ^'^  '^  court^  together  with  his  oath  to  verify  the  famt. 

proved  the  will,  and  fworc  to  bring  in  an  inventpry,  and  a  time  is  aflignct!  by  ll>c  jtK%c  for  the 
doing  it,  but  he  not  doing  it,  C.  cites  him  befbiv  the  judge,  who  H  fatished  that  there  needed  not 
any.  The  will  hefore  the  citation  was  proved  per  tedes,  aad  fentenced  to  be  a  good  will ;  tixt 
reafon  why  the  judge  thought  the  inventory  not  necclfary  was,  hecaufefi&c  tvfcfojl  /Ktymnis  w.»« 
madeandrelc'ifei^venyandasfor  the  hji  B,  offertA payment  thereof  to  C.  and  Iwd  allowed  him  6  1.  PCT 
cent,  though  the  will  gave  only  4  1.  Upon  effeal  to  tbc  Htle^tei  the  whole  caufe  vrzs  heard,  and 
fcntence  given,  that  there  was  no  need  of  vi  inventory  at  the  plaintiffs  inftance.  C.  broogbt  a 
tommijfan  of  review,  and  prayed  that  the  fentence  be  reverfed,  and  that  B.  may  he  cornpelled  to  bring 
jn  an  inventory  for  thcfe  reafons  :  i.  Th-U  there  rmiy  be  found  another  'u.-Ul  m  which  C.  naay  becxe- 

J.     a.  There  may  he  fpeciahiei  lalten  by  A.  uf  the  %Jtm 


cutor,  and  then  he  will  be  to  feek  for  the  edate. 

vf  C.  and  no  tnift  being  declared,  the  fame  will  be  conftnied  an  advancement  to  C.  3.  B.  Atfrtfc^ 
txecutor  may  die  intefLut^  and  then  the  adminiHratioh  de  bonis  non  will  belon^g  \^C,  4^  TYnsJt^* 
fojh  tbat  the  cxuulo*-  jhall  mait  a  true  and  perft^  ivvrTtt'jry,  5.  />*.  Lidfitrrn  to  dof-^f  and  no  judge 
can  difpenfe  with  his  oath.  Notwithftanding  thefe  arguments,  fcntence  was  confirmed  "by  X#d.  CIL 
J.  North,  and  Wyndham  and  Raymond  J,  and  Dr.  Newton,  and  Dr.  Oxcndoo  commiffi<»ers  of 
rr/iew  ;  and  faid  that,  as  to  the  firft  three  arguments,  there  y7>a//ra/  he  ^  efumed  anotbtr  tmit,  «rff>€- 
xhJties,  or  dying  inttjLde ;  and  as  to  the  fourth,  Che  intention  o^  x\\efiatitu  wsfor  the  bfmja  ff  itgmttt 
and  creditor iy  and  it  is  fDund  that  B.  has  acknowledged  in  his  hands  23000  /.  more  thaa  enou^  to 
J>ay  the  debis  and  legacies.  And  ky  thejlututc  the  ixvctuofy  it  to  confifi  only  of  floods,  (h^tU:,  •suurrj  W 
merchandixest  and  not  of  things  in  affion,  wliercas  this  eftato  confiftf  moA  of  fpecialties ;  and  it  would 
be  very  «iifadv;intagebus  to  debtors,  (as  this  cafe  is)  to  have  their  debts  difcovered,  when  no  nece^ 
fity  4*equit  es  it ;  and  the  ordinary  does  frequently  difpenfe  with  a  longer  time  to  briag  in  an  »• 
▼entorv,  find  fo  he  may  difpenfe  with  tb*  bringing  in  the  inveniary  upon  cauft^  Raym*  47P9  47 1*  July  lS» 
1682,  Boon*.s«fc* 

|^40OJ  g  g^  Prpvidcs^  that  thix  aS  Jhall  not  prejudice  any  oreSnenjy  or 
other  perfon^  having  or  hereafier  to  have  authority  for  probate  efuf* 
tamentsy  but  that  they  may  convene  before  them  executors  ^  provo 


fr  Tefufe  the  tejlanienty  ^c.  and  to  bring  in  inventories.^  ^r. 

2.  The  executor  had  need  be  cautious  that  be  doth  not  mtermed- 

ven  o.   die  with)  or  adminifter,  the  teftator's  goods,  until  he  hath  made  an 

I«'iu?7      Inventory  i  for  although  the  a6t  of  an  executor  is  iaid  to  hfH  in 


If  he  make 
no  in 


T 


law  before  the  proring  of  the  wiU>  and  the  making  of  an  inventO'  mayrtcaver 

xy \  yet  for  intirmeddiing with  the  tejiatar^smds^ as  executor,  before  ^^^^^^^ 

be  hath  inadt  an  invintaryj  or  cauied  the  ume  to  be  madty  though  jj^^^^^  ^ 

not  exhibited,  he  was  according  to  law  puntjhable\  «x/^  it  were  formfuch 

firing  fttch  things  as  could  net  conveniently  be  deferred  t\\i  the  in-  ^^^^  ^^^ 

ventory  were  made,  as  concerning  things  relating  to  the  funerals^  fumcsgoo<l? 

or  diMing  fuc.h  things  as  fervando  fervari  non  pojfinty  and  fuch  like,  fufficient  to 

Befides,  if  he  make  not  an  inventory,  and  yet  adminifter,  he  may  pay  »}^  ^ 

be  compelled  to  difcbarge  out  of  his  own  purfe  more  debts  and  legacies  J^^^'Jhe 

than  perchance  the  teftator's  goods  and  chattels  did  amount  to.  execuior 

Godolph.  Orph.  Leg.  cap.  20.  f.  5.  frauauicat- 

the  fame ;  whereas  he  is  nt^t  otherwire  prefamed  to  have  more  than  defcribet!)  in  the  inventory^ 
the  fame  being  lawfully  made.  Swiub.  3  part.  cap.  17.  ai  the  end.— BefiUes^  if  an  executor  re- 
fufing  to  m;ike  an  inventoiy  adniinifters  the  goods  of  the  deceafed,  he  may  be  pumfhed  at  the  ittfero^ 
thn  of  I  he  biJhoporoi(Un.vy,  Swinb.  4  part,  cap.  6.  ;  'And  he  Ihall  be  obliged  10  fatisly  all  the 
tefUtor's  debts  and  legacies  out  of  his  own  eftate,  upon  the  *  prefumption  that  h«  bad  afTets  of 
|eftator*s  to  difchargeiUe  whole.  Ibid.——*  Ibid.  6  part,  cap.  10.  S.  P.'-t— S.  P.  Godolph.  Orp« 
lutg,  cap.  21.  f.  3. 

3.  Where  the  defendant  did  not  exhibit  an  inventory,  the  court 
f barged  the  whole  legacy  on  him  after  20  years,  though  he  pretended 
he  had  no  aflcts.     Toth.  183.  cites  15  Car.  Hewet  v.  Baker. 

4.  22  Car.  2.  cap>  lO.f  I.  ena6h,  that  all  ordinaries  and  eccle^' 
fiajlical  judges,  having  power  to  commit  adminijirationy  Jhall,  upon 
their  granting  adminijiration  of  intejlate^  s  goods,  take  bonds  with  fure- 
ties,  two  or  more  in  the  name  of  the  ordinary,  conditioned  (among 
other  things  therein  exprelTed)  to  make  or  caufe  to^be  made  *a  true 
and  perfe^  inventory  of  all  and fingular  the  goods,  chattels,  and  cre- 
dits of  the  fald  deceafed,  which  have  or  Jhallcome  to  the  hands,pojfejfiony 
pr  kniwledge  of  him  the  f aid  A,  B.  (thg  adminijirator)  or  into  the 
hands  and  poffiffion  of  any  other  for  him  \  and  the  fame  fo  made  to  exhibit 
or  caufe  to  be  (Exhibited  into  the  regijlry  of^^c,  at  or  before  the 

day  of,  (fc,  next  enfuing, 

^.  The  executor  had  not  an  inventory}  wherefore  it  was  faid,» 
they  ought  to  intend  ajfets.    I2  Mod.  346.  Mich.  II  W.  3.  Anon. 

(C)  Of  what  Things;  And  how*  [  467  ] 

Sec  Ap- 

I.   iNventory  exhibited  by  adminiftrator,  fhall  not  ejlop  him  to  P"'*^*^"* 

"■•  plead  a  deed  of  gift  pf  the  (ame  goods,  in  a  fuit  againft  him  in  \  g^j^ 
^e  Ipiritual  court  by  one  of  the  next  of  kin  to  account,  and  prohibit   316.  S.  c. 
tion  granted  accordingly. — But  for  debts  and  things  in  a£iion  which 
cannot  pafs  by  the  gift,  for  them  he  fhall  account.    Roll.  R.  123. 
Hill.  12  Jac.  B.  R.  James  v.  James. 

a.  A.  makes  executor,  and  devifes  after  debts  and  legacies  paid,  Fin.R.4it« 
rejiduum  bonorum  to  y,  5.— *The  party  does  not  inventory  all  the  P^iljps  v. 
goods,  or  undervalues  them  which  he  does  put  in ;  before  all  the  ^*"^'i'** 
pebts  pfi^yj*  S.  may  fue  the  executor  in  the  court  of  requefts,  to 
make  him  mew  the  very  value  of  the  goods  there,   Fafch*  i  Car.  B. 
R«  Palm.  409.  Anon. 

J,  M.  was  poflefled  of  divers  leafea  and  conveyed  them  in  truft,  Godolph. 
ana  ^er  married  L  S,  and  with  part  of  the  trnft-money  bought  ^'^p*';  Leg. 

'         ^  jewels,  '^^•'^4- 


4^7  Sfnuetitot?. 

cites  s.  c.  jewds^  and  died.  J.  S.  took  letters  of  admintftntion  of  fbe  goodi 
that  thmss  ^f ^^  ^^ '  ^^  the  ccclefiaftical  couTt  would  make  him  acconnlr 
in  aaion  able  for  the  jewels  and  money  and  to  put  them  into  an  invcotorj ; 
ihaii  be  put  But  the  court  held  that  he  fhould  not  put  them  into  the  inventory; 
Tem<»7.^"  becaufe  the  property  is  ^folutely  in  the  hufband,  and  he  has  them 

not  as  adminiftrator ;  but  things  in  a^on  he  iholl  have  as  admini* 

ilrator,  and  {hall  be  accountable  for  them.     Mar.  44.  Trio.  15  Car. 

B.  R.  Sir  John  St.  John's  cafe. 
4*  By  the  flat,  of  21  H.  8.  cap.  5.  the  inventory  is  ta  c^Mt  nfy 

vf  goods  and  chatties j  tdares^  and  merchandizes^  2!nd  not  of  things  in 

affion.  Raym.  471.  18  July  i68a.  Boon's  cafe. 
Bat  where        5.  If  an  inventory  be  produced  where  there  is  one  pardcohr 

wntorlTi  ^^  £^^^  ^"^  *^^  ^^'^»  *^  defendant  Ihall  be  chained  with  the 

was  fet  whole,  becaufe  he  doth  not  diftinguijb  them,  unlets  he  can  M-^ 

down  dsf'  charge  any  part  of  it  by  fpecial  evidence.     Per  Holt.  Ciunb.  34.2. 

S^'fttS'  Trin.  7  W.  3.  B.  R.  Anon. 

not  be  aflett,  unlefs  the  plaintlfF  ^in  prove  that  the  defendant  has  received  them ;  bot  fach  as  are 
not  fet  down  defperate»  whether  arrears  of  rent  or  any  other,  Ihall  be  accounted  afibtSi  whether 
paid  or  not.    Per  Hoh,  Ch.  J.  11  Mod.  SS5.  Pafch.  1709.  Anon. 

6.  Executor  put  in  a  fecond  inventory  fomewhat  different  from  the 
former  and  would  oiFer  tnat,  fed  non  allocatur,  no  more  than  one 
(hall  produce  his  own  anfwer  in  chancery  as  evidence  for  himfelf  i 
but  a  creditor  may  charge  him  with  which  inventory  be  pleaics. 
Cumb.  342.  Trin.  7  W.  3.. Anon. 

7.  The  fame  (hall  be  indented^  wherepf  #ir^  ^tfit  fhall  be»  by  the 
(aid  executor  upon  his  oath  for  the  truth  thereof,  kft  in  thg  regifirj 
of  the  courts  the  other  part  to  remain  with  himfelf.  In  indiicfa  inven- 
tory, the  teftator's  go^s  and  chatties  are  particularfy  to  be  valued 
ana  apprai/edy  at  their  true  and  juft  value.    Godolph.  Orph.  Leg. 

8.  Generally  all  the  goods  and  chattels^  whereof  the  teflator  dki 
rightly  paffijffedy  (fome  certain  things  for  fpecial  reafons  and  kgal  re- 
fervations  only  excepted)  ought  to  be  put  into  the  inventory;  and 
therefore  leajes  are  not  exempted :  alfo  earn  growing  on  the  ground, 
is  to  be  put  into  the  inventory, becaufe  it  belongs  to  the  executor: 
but  not grafs'or  trees  fo  growing,  which  belong  to  die  heir;  nor 
glafs  windows^  nor  wain/cot ;  nor  tables  dormant^  nor  mangers^  mor 
any  thing  affixed  any  way  to  ihe  freehold ;  nor  the  box  or  cbefi  con^ 
taining  the  evidences  of  the  land ;  nor  doors^  locksy  or  keys^  not  fifties  in 
the  pondy  nor  doves  in  dove  houfeSy  fituate  in  lands  belonging  to  die 
heir,  nor  bona  paraphernalia^  that  is,  the  wives  convenient  appa- 
rel, fuitable  to  her  degree;  for  as  they  are  not  to  be  put  into 
the  inventory  of  her  hufband's  goods,  fo  neither  are  Atj  liaUe 
to  the  payments  of  his  debts,  but  die  wives  jewelsy  cbatnsy  and 
border Sy  and  other  rich  ornaments  of  her  perfony  are  to  be  put  into 
the  inventory  of  her  deceafed  hufband's  goods.    Likemfe  all  b^rf- 

r  468  1  hold  fluff  is  to  be  put  into  the  inventory ;  under  which  word  are 
compriTed  tables,  ftools,  forms,  chairs,  carpets,  hangings,  beds,  bed- 
ding, linnen,  bafon  with  ewers,  candlefticks,  with  all  forts  of  iomf" 

tic  vejfelsy  whether  of  carthj^  wood^  glafs,  brals^  or  pewter,  yea,  ^ 

^rct^ 


Sotqt  anil  dettetal.  4^8 

parilj  hoohy  vj$a^s^  taolsj  cattle  of  all  iindj  viffaalsy  com  and 
grain  of  all  forts j  wains^  carts y  plowgcar^  coaches^  f  though  not 
faoufhoid-ftuii,)  siSo  plate  2nd  jewels ;  and  generally  all  thines  not 
affixed  to  the  freehoidi  but  coming  to  the  executor,  and  not  defeend- 
ing  to  the  heir,  are  to  be  inventoried ;  but  fuch  things  as  are  affix*' 
ed  to,  and  {o  become  part  and  parcel  of  the  free«hold,  and  all  things 
that  deicend  to  the  heir,  and  cotne  not  to  the  executor,  are  to  be  ex« 
empted  out  of  the  inventory,  Godolph.  Drph.  Leg.  152.  f.  4. 

4*  Alfo  debts  due  to  the  teftator  are  to  be  put  into  the  inventory  ; 
but  monies  'raifed  upon  lands  given  by  the  teftator  for  the  payment 
of  debts  or  legacies  are  not  to  be  inferted.into  the  inventory. 
Godolph.  Orph.  Leg*  152.  C  4. 

(D)  Confidcrcd  How;  and  the  EffeSi  thereof  when 

exhibited, 

I,    ^£  L  fuch  goods  and  chatties  as  are  contained  in  the  invent  or y^  Swinb.  6 
-^  are  prefumed  to  have  belonged  to  the  tejlator^  and  now  to  the  P^*^'  ^"P* 
executor,  and  no  more^     Therefore  if  a  creditor  or  legatary  affirm  ^7^,^ 
that  the  tejlator  had  at  his  death  more  goods  than  are  appraifed  in  the  s.  f« 
inventory,  he,  mu/i  prove  the  fame \  for  fuch  an  inventory  by  the 
civil  law  cannot  be  difepprovea,  unlefs  the  number  of  the  witnefles  be 
twice  as  many  in  the  number  as  they  which  do  prove  it  \  and  if  the 
executors  or  adminiftrators  do  make  a  true  inventory,  they  ihall 
not  be  charged  further  with  any  debts  than  the  goods  of  the  tefta- 
tor or  inteftate  will  extend.     Godolph.  Orph.  Leg.  151.  f.  3. 

2.  The  teftator's  widow  exhibited  an  inventory  of  his  fi:oods  in  A  note  b 
the  prerogative  court.      Legatee  complained  that feveral goods^  of  fJcmar*in 
which  the  teftator  died  poflefl*ed,  (naming  them)  were  omitted  and  that  by  the' 
demanded  an  account  what  became  of  them.  The  defeHdant  pleaded^  civil  law, 
that  they  were  difpofed  of  by  the  tejlator  in  his  life^timcy  and  by  his  j^J^r*^^* 
leave^  and  upon  this  plea  the  fpiritual  court  gave  cofts,  it  being  a  legatoriei, 
confefHon  of  more  affets  than  in  the  inventory ;  defendant  moved  or  a^iy  tuber 
fox  2L  prohibition^  fHZ'fi^^Z  ^*^  '*'  ^^«'"'  proceeded  to  falfify  an  in-  ^^^^ 
ventory^i  which  Aey  had  no  power  to  do  j  becaufe  by  exhibiting  Oiould  dif- 
diereof,  their  power  was  determined.     And  the  court  were  of  opi-  cover  any . 
nion,  that  at  thefuit  of  the  creditor  they  could  not,  but  at  the  fuit  of  ^^^^^^^^ 
a  legatee  they  might.    8  Mod.  i68,  Trin.  9  Geo.  i.  Hinton  v.  fiolumj- 

Parker.  trufi  any 

wiUbe  admitted  to  prove  the  omiffions  and  frauds  which  they  allege.    Ibidi  cites  1  Pom.  62a* 


3loint  and  ^etietal.  [  469  ] 

(A)  Joint  A6l8  as  Contrafts,  &c.   Where  Jeveral ^^^ 
Join,  and  all  are  not  capable,  whofe  Adt  it  Ihall  be 
faid  to  be. 

?.    7^-^  ^^  ogainfl  the  provoft  andfcholars  of  a  college  in  Cam^ 

•*^  bridgC'i  becaufe  T.  m.  late  provoft,  predecejfor  of  the  defen^ 

dan^  and  the  fcholarSf^  by  F.  tbor/irvant^  bought  two  bells  of  the 


4^9  3[oint  ann  ^ebetftL 

fhtTrtljffox  4.0 1.  here  at  London  where  the  a<9ion  is  brought,  which 
tame  to  the  ufe  and  profit  of  the  college  aforefaid^  and  after  Y .  Af.  was 
removed  from  the  provorahip,  and  the  defendant  was  eleSfed  and 
made  pravo/t^  and  the  defendant  being  often  requefted  did  not  pay  j 
and  by  fome  juftices  the  buying  of  the  provoft,  and  the  contradl 
cannot  be  good,  nor  by  the  abbot  and  covent,  dean  and  chapter, 
baron  and  feme;  for  it  is  only  the  buying  of  the  dean,  proved, 
abbot,  or  baron,  and  the  others  fliall  be  only  as  dead  perfons  \n  the 
law;  bat  by  fome  juftices  the  contraft  is  good  and  fhall  be  intend- 
ed the  bargain  only  of  the  provoft,  and  the  name  of  the  fchol^^s 
is  only  ftirpluiage ;  for  tbe  contraSf  of  the  pravc^  and  the  coming  to 
the  ufe  of  tbe  college  is  the  effect  of  the  matter,  Br.  Corporations,  pL 
53.  cites  5  E.  4.  70. 

Sec  Ac  rQ\  Joint  and  feveral.  TFbat  Things  may  he  done 
Officers,  Jointly  and  Severally. 

—Sec  (C) 

Twjujkes  J,  T  O I N  T  affsy  ar  joint  authorities^  as  ^  the  jujiices  ofa^e^  or 
teiT^and''  J  ^'^  +  coroner Sy  or  the  ijheriffs  in  London^  and  fuch  like,  ought 
determine  to  be  executed  jointlyy  and  their  returns  and  precepts  accordii^Iy, 
a  matter ;  and  yet  one  of  them  may  ferve  the  proccfs.  Br.  JointenaotS}  pl« 
!iThf'"     35.  cites  39  H.  6.  40. 

jpov/eris  gone  becaufe  it  was  joint.  But  it  is  cd-^r-Mife  in  B,  R.  and  C.  i?.  and  in  IrrSa^^ 
tFa)e% ;  the  power  of  one  judge  is  not  given  joinr  wi:h  the  tKhers  ;  bat  tbe  worUs  are  emptuimai 
t€  unum  jujiiciariorumf  Arc.  Therefore  offices  jtkKcial  i!o  not  deteiTnijTe  by  the  dea^h  of  one,  rhoogb 
there  are  m.'tny  judges ;  nor  miniiVrinl  ene$,  pm  commodo  puMico;  but  otherwife  k  is  of  powcn 
concerning  private  interefts.    Jcnlc  40.  pi.  76. 

An<*  2.  An  intereji  cannot  he  granted  jointly  and  feverally ;  as  if  a 

^^^^mn\^  man  grants  proximani  advocationem,  or  makes  a  leafe  for  jearsy  te 

arc  with  ttvo  jointly^  and fever^Uy^  thofe  words  (feverally)  are  void,  and  they 

them  and  are  jointcnant?.  5  Rep.  19.  Mich,  29  &  joEliz.  Slingfby*s  cafe, 

tbemj  yet  they  mud  join  in  ai6Uon.    Ibid.   18.  b.  '    ,s.  C%  cited  Sand.  155.  Triti.  20  Car*  »•  ia 
rafe  of  Ecclellon  v.  Cripfham.  So  of  a  bondtn  i-nfo  U  cuilibet  eorum,  they  are  void  words. 

JenK*  S63.  pL  63.       ^      But  grant  ofiidvowfon  to  two  toprefrnt  A.  is  good.    Jenk.  263.  pL  63. 

Jcnk.  16a.        o.  A  power  or  authority  may  be  joint  and  feveral.  5  Rep.  jg. 
P^-^3.         Slingfby's  c^ife.  ^       ^       ^  ^^ 

[  47Q  ]         (C)  What  fliall  htfaid  to  be  Joint  or  Several. 

I.    T  OINT  words-  of  parties  Ihall,  by  ccnJiruElion  of  law,  be 
J   taken  refpedive  and  feverally.  5  Rep.  7.  b.  (d)  Mich*  31  & 
3a  Eliz.  B.  R.  Juftice  Windham's  cafe, 

2.  When  it  appears  by  the  count,  that  ^e  feveral  covpionUfX 
have,  or  are  to  have,  feveral  interefts  or  eftates,  there  when  Ac 
covenant  is  made  with  the  covenantees,  ^  cum  quoUbet  eorum,  thofe 
words  make  the  covenant  feveral,  in  refped  of  their  feyend  inte- 
irefis.     5  Rep.  19.  Mich.  29  &  30  Eliz.  olingfby's  cafe. 

3.  There  is  a  grezt  difference  between  ^  pozuer  given  to  two,  and 
9tn  inter efl  dven  to  tWQ\  h  Itafe  for  year{  is  ma^e  to  ^wo^  &  cuiBhet 


nrumy  dusis  a  joint  leafe,  and  the  words  (cuilibet  eorum)  are  roid; 
this  is  to  maintain  quiet  and  avoid  contention.  So  of  an  obKgatun 
made  to  two  &  cuilibet  eorum,  or  a  grant  of  the  next  avoidance  to 
two  &  cuilibet  eorum.  But  a  power  tofciij  Utty  or  make  livery  to 
two  &  cuilibet  eorum  is  good  *,  for  there  is  no  profit.  Cupido  di« 
vitiarum  eft  caula  belli.     Jenk.  262,  263.  pi.  6j. 

4.  Jndai  grant  ^the  next  avoidance  to  two  ^  cuilibet  eorum  ts 
f^ejcnt  A,  to  the  faid  church  is  good.     For  the  contention  is  avoids 
cd  bj  reftraining  both  to  prefent  A.  Jenk.  263.  pi.  63. 


*  gotntenantfif*  •jomt.. 

nancs  are  fa 

( A)    What  Things  they  may  do,  the  one  to  the  ^ufe  the" 

g\\\\^9  /fl«^>  or 

UiXlCr*  tftnemeats, 

Ac.  are  ran- 

f  I.T  F  two  jointenants  for  life  are,  of  whom  one  is  afemecovertj  ^^^-^ 
*  and  the  haron  and  feme  levy  a  fine  to  B,  the  other  jointenanty  conjanaim 
by  which  they  grant  the  land  ^  totum  faf  quicquid  habent  in  ity  ^c»  fcoffati,  3cc. 
to  B.  for  the  life  of  the  feme  with  warranty,  and  after  B.  dies  ^l^^^^^ 
during  the  life  of  the  wife.  There  fliall  be  na  occupancy^  but  leflbr  ncnt,  and  * 
may  enter  mto  the  whole,  becaufe  this  fine,  though  it  was  in-  are  diftin- 
tended  as  a   2rant,    yet  it  Jhall  enure  as  a  releafty   becaufe  one  f^^*«^ 

^  ^        i*   /TL-  •  J    ..1:-      r  .  from  fole 

jomtenant   cannot  enfeoff  his   companion,   and    therefore  can   mt  or  feveral 
grant  to  his  companion.    Mich.  22  Ja.  B.  R.  adjudged  upon  a  tenants, 
fpecial  verdift  between  Euftace  and  Sea  wen.  1  ^^^^  P^* 

■^     .  "*  ccncrs,. 

antl  from  tenants  in  common,  Sec.  ami  anciently  ihcy  were  called  partUiprs,  and  not  i^stvites,    Co* 

Litt.  181. 1- Jo.  «6.  S.  C— Relcafc  (L.)  pi.  3.  S.  C.  (Z)  pi.  2.  S.C a  Roll.  R.  398. 

444.4*72.485.  S.  C— Cro.  J.  696'.  Mich.  22  Jnc.  B.  R.  S.  C— If  tr<ere  are  three  jointe*. 
n^ntSi  and  one  grants,  ft/It,  bjr^idHij  afjlfn:^  fcts  cj  t  f  and  conJi/mSf  to  one  of  the  others,  all  hij^ 
right,  title,  intereft,  claim,  demand,  and  eltate  of  and  to  the  lands  held  in  jointure,  this  is  fufHcienc 
to  f<iSi  the  purp<irty ;  and  though  the  jury  found  ([uud  conceflit,  yet  the  court  will  adjudi];e  quod 
.  rclaKavit,  2  Saund.  q6,  Pafch.  22Car.  2.  Ch'^ftcr  v.  Wilbn.— — Raym.  1S7*  S.  C,^— Sid.  452. 
8.  C.«— >Vent.  78.  ».  C.  But  tt  miifi  bep/eadcJ,  quo,i  t  eLixuvii. 

[  2.  One  jointenant  cannot  enfeoff  his  companion,  becaufe  this  citcd  per 
pailes  by  way  of  f  liveryy  and  every  of  them  is  fetfed  pir  my  £sf  Dodcridge, 
per  tout.  22  k.  6.  42.  b.  43.  Perkins,  f.  193.  197.  }  *  ^tlll?' 

Co;.  Litt.  200.  b.— But  fuch  feoffment  will  enure  by  way  of  ccfifirmafion,  Br.  Confirmation,  pU 
11.  cites  22  H.  6-  42,  45— f  Androne  cannot  vuike  livery  to  the  othQr.  Sec  Partition  (D)  pi.  3.— 
Jointenants  can  only  pafs  the  cftaie  by  rek^Je^  and  not  by  feoffment  properly  fpeaking  ;  for  tbty 
arc  in  by  tUfirJlfeudiil  conUafl,  and  therefore  a  fccond  feoffment  cinnot  give  any  other  or  further 
title  or  notQilefy.  Bccaufe  every  perfon  •  fhall  be  fuppofed  to  be  in  by  the  elder  and  moft  worthy 
title,  which  is  the  prior  feoifmeat,  ami  therefore  the  fecond feoffment  is  impertinent.  Treat* 
ofTen.M.  «J-^^jJ 

[  3.  If  a  grant  be  to  A,  and  B.  and  to  the  heirs  of  A. B.  who 

is  jointenant  with  A.  Qd^nnot  Jurrender  his  eftate  to  A.  becaufe  he 
is  kxkAper  my  (^  per  tout  with  A.  and  A.  with  him.  22  H.  6. 51.} 

4.  If  there  are  two  jointenants,  and  one  confirms  the  ejiate  of 
the  othefy  he  has  nothing  but  a  joint  eftate  as  he  had  before. 
£ut  if  there  are  fuch  words  in  the  deed  of  con£rinationi  to  have 

and 


47'  Sofntenati^* 

Vid  t»  hold  to  him  and  bis  hiirs^attthe  tenkmiMiSjVshieacimaiAmh 

made  in  the  confirmation,   then  he  has  an  cftate  fele^in  the  te* 

nements*    Co.  Litt.  £  523. 

One  join-         5»    One  jointenant  cannot  nufce   a   leafo  to  his  companioo^ 

tenant  may  becaufe  they  have  joint  pdTeffion*    Arg.  Ow.  I02.  cites  10  £. 

^tiuio      4-  3*  Popham  Ch.  J.  contra^  but  Fenncr  J-  doubted. 

the  other;  but*  only  faying;  to  the  other,  that  Iwtil  rat  occupy  it,  this  is  no  aflent  that  las  com* 
panion  (ball  have  all,  nor  is  any  thing  given  by  this  to  hit  companion.    Cro.  £•  314.  UiU.*36  Eliib 
B.R.  GeanesT.  Portman.— -Ow.  102.  S.C.  by  the  name  of  James  v*PortttiaiL 

If  one  ^  g^fgf  charge  granted  by  one  to  his  companion,  whether  it  be 

i^/w/rJ^'  Toid,  or  whether  on  the  death  of  the  grantor,  the  grantee  (iirviviog 

the  other  ihall  not  have,  or  on  the  death  of  the  grantee,  the  heir  of  the 

rtnJenn^  grantee  (hall  not  have  it  of  the  grantor  furviving.    Vid,  K^w.  loS^ 

Toid.  But      ^'  P'-  95- 

in  cafe  of  a  coparcener  it  is  good.  'Arg«  Trio*  ax  J«c  B.R.  %  RolL  R*445^  47> 

7.  A.  B.  and  C.  3  jointenants  give  Aeir  lands  t9  D,  ajlranger 
in  taily  remainder  to  jf.  in  tail;  per  Mead  J.  The  remainder  is 
void.  4  Le.  187.  19  &  20  Eliz.  Anon. 
£0  if  A.  and      8.  If  A.  and  B.  are  jointenants,  and  Jt.  mates  a  Uafe  for  Ufe 

B.  arc  join-  w-^/j  moiety  to  C  and  grants  the  reverfion  to  £•  the  fame  is  good. 
^Tand  A*  4  Lc.  187.  19  &  20  Eliz.  B.  R.  AnoiT 

gf-anti  his  ttmety  to  bts  confafdw^  the  fame  i^  good  without  queftion  if  it  be  by  deed ;  biit  if  it  bebf 
u'ordquerc.    4  Le.  187.  19  &  toBliz.  B.  R.  Anon.  ■  »But  where  A.  and  B^^ivet^joiuieaanu 

for  iifcf  and  A.  granted  bis  moiety  to  bis  C0i^amenfor  60  fears  to  begin  afigr  bis  deathf  it  wis  adjured 
void  i  becaufe  it  was  a  poffibility.  And  to  it  is  of  a  covenant  t&ftaod  feifed  to  the  ufe  of,  &&  as 
It  was  judged  in  Barton  and  Harvey's  Case,  37  Eliz.  Godb.  146.  3  Jac  Wliitlock  v.  Hart- 
Wcai.—Mo.776.S.C.  ^  ^ 

9.  A.  and  B.  jointenants yir  100  yearsy  R  takes  a  leafe  rfA.fir 

15  y^(irh  ^o  begin,  &c.  the  lame  (hall  conclude  B.  to  claim  the 

whole  term  or  parcel  of  it  hyfurvivor.    2  Le.  159.  2  r  Eliz.  B.  R. 

in  Pleadall's  cafe. 

But  if  there       jo.  If  there  be  2  jointenants  of  a  rent^  the  one  may  releaji  to  the 

tenants"/ a  ^^^ ^  but  if  the  rent  be  behind,  now  the  one  cannot  releafehis 

next  avoid'    intcrcft  in  the  arrears  to  the  other  j  per  Walmfly  Serjeant.    Lc^ 

unce  which     167.  Mich.  30&  ?i  Eliz.  C.  B.  in  cafe  of  Brokdby  v.  Wickham 

">^'^r      &aL  ' 

come  void ;  ^ 

after  the  falling  the  one  cannot  reUafe  to  the  other,  nor  can  it  be  firrcndered,  D.iS;.  Mar]s»  pi. 

99.  cites  Brookiby's  cafe.— Becaufe  no  interefl  is  in  him  to  whom  the  releafe  is  made.  D.  sS}. 

Marj.  pU  19.  cites  the  c:ife  of  Lincoln  v.  Brookefby. Cro.  E.  173.  Hill.  32  Eliz.  B.  R.  S.  C 

^-If  one  jointenant /or  ///"«,  reUif!  to  the  other,  the  rclcffce  has  now  only  eftate  for  her  own  life, 
and  yet  the  other's  life  has  (^nttnuance  to  anfwer  incumbrances,  &c.  6  Rep.  78.  Pafch.5  Jic 

C.  B.  Ld.  Abcrgaveny's  cafe. 

tA  righ  of  [B)  Of  what  Efktes,  Things,  or  Anions,  there 
fcpfi:  may  be  a  t  Survivor. 

41  right  by 

n{[thCTis  [^^  T*  WO  jointenants  of  a  rent  fervice  or  a  rent  charge  an^ 
Sjcre^ny  "■•    the  fuiTivoT  (hall  recover  all  the  arrearages  incurred  in 

thing  un-     the  life  of  his  companion*  f  33  H.  6.  20.  b.  adjudged.  15  £•  3* 

reafonable      AIT  »ft  1 

oi ♦unequal   ^^^  *^'J  .  *   m- 

in  the  law  of  jointenancy,  each  having;  an  equal  chance  to  furvive,  and  the  doratioo  of  all  ufCi 
being  tinceftain,  K  either  party  hu  an  ill  opinioo  of  bis  own  U&  be  nuy  ^^^v  the  jouueosn^ 

*[472l  ^ 
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by  d«ed ;  Co  tlut  furvWoHhip  tm  biiw  hardjhtp^  whtre  either  fide  may  it  p1«afun  prevent  it» 
%  VVms's  Rep.  529.  Trin.  1729.  by  the  Mafterof  the  Rolls  in  cafe  of  Crayy.  Willis. 

t  Br.  Joimenants.  pi.  49.  cites  S.  C.  and  Fitzh.  Aflifey  18.  and  it  Ihidl  be  recovered  by  affiie 
or  avowry.— So  if  the  furvivor  be  diffeifed,  per  Choke  and  Littleton.  Ibid.  pi.  3.  cites  S.  C. 
Br.  Aifife,  pi.  7.  cites  S.C.— *-If  a  retd  be  granted  to  A.  and  B.  and  the  rent  is  behind,  the  fur*  . 
vivor  fliall  now^iwti;  in  his  own  name  for  the  whole^  and  yet  it  was  in  arrtar  in  the  life  of  the 
other.  Arf.  Balf.  136.  Trin.  9  Jac 

[2.  If  an  effu  of  trujl  be  granted  to*  two  for  their  lives,  no  fur-  Y"**  ^'*- 
vivor  ihall  be  of  it,  but  by  the  death  of  the  one,  the  grant  is  ^^^* 
void  as  to  the  other.   11  Co*  3.  b.  Auditor  Curie's  cafe*   (But 
quacreO  ]  c  ft  ,  .^ . 

[  3,  Th      ^tute  of  32  £ff  33  H.  8.  ordains^  that  there  Jball  be  T^"fr 
two  auditors  \n  *the*  office  in  [the  court  of]  wards;  and  one  grant 
is  to  two  of  the  office  for  their  lives.     By  the  death  of  one  the 
grant  is  void,  1 1  Co.  3.  b.  Curie's  cafe.  ]  . 

[  4.  But  if  the  grant  be  to  two  conjunSiim  (sf  divjfim  and  the  fur^ 
vivor,  the  furvivor  (hall  have  his  part.  1 1  Co.  4.  J  .» 

[  5.  If  A.  andB*  recover  by  ajjife  of  mortdance/lor  land  andda^  Br.  Join. 
magesy  and  before  execution  of  the    damages   d.   dies,  A.   fhall  tenantsipL 
not  have  execution  of  all  the  damages  by  furvivor,  but  only  of  a  J^c^'^ 
moiety,  becaufe  the  damages  are  realy  being  in  lieu  of  the  pro-  Fitzh.  Exe. 
fits  or  the  land,  and  therefore  fhall  not  furvive.  14  £•  3.  Execu-  cation,  255, 
tion,  75.  adjudged.  ] 

[6.  But  if  A.  and  B.  recover  a  debt  by  judgment^  and  B.  dies,  ir»f  where 
A.  ihall  have  execution  of  all  by  furvivon  14  E.  3.  Execution,  '*^«  difmd 
7  J.  for  this  is  not  real  in  its  original.  ]  1^e%^^ 

1>arred  the  plaintifFi  and  had  juHpmnt  to  navtr  the  advowfao>  and  writ  to  the  bifhop)  tht  cm  <&</, 
and  the  other  t-Mo  hnught  fcirg  faa:is,  and  could  not  have  execution,  becaufe  three  recovered  by 
jadgreent*  and  two  could  not  foe  execution*  Br.  Jointenants.  pl.5S.cites  11  E*  3*  and  Fitzb* 
<^iiare  impedity  55. 

f  7.  If  a  recogntzance  or  Jiatute  be  acknowledged  to  A.  and  B.  r*-^^'^ 
and  B.  dies.  A*  fliall  have  execution  of  the  whole  by  furvivor.  14  E.  Fol.  87. 
3.  Execution,  75.  41  E.  3.  Execution,  88.  adjudged.  25  E.  3.  ^*v*>^ 
38- b.] 

[  8.  If  A.  and  B.  recover  by  aJjlfe  of  mortdance/lor  land  and  da-  Br.  Joint©, 
snages,  and  have  execution  of  the  damages  by  elegit  oli  the  moiety  of  S^' J  <x 
the  land,  and  after  B.  dies,  A.  fliall  have  all  by  furvivor,  till  all  the 
damages  levied  \  for  this  is  by  their  joint  execution  one  joint  term^ 
which  fliall  furvive.  14  E.  3.  Execution,  75.  ] 

9.  In  quare  impedit  againji  baron  andfcme^  the  plaintiff  recovered 
ijfalfe  oathy  the  baron  died^  and  xh^feme  brought  attaint  for  tbi 
damages  levied  of  the  goods  of  the  baron,  and  yet  the  feme  by  the  atr 
tainjt  was  reftored  to  the  damages  loft,  and  to  the  adyowfoii,  and  re- 

'  covered  other  damages  by  the  attaint,  becaufe  if  the  firft  damages 
bad  not  been  levied  of  the  goods  of  the  baron,  they  fliould  he  levied 
of  the  goods  of  the  feme  who  was  party  to  the  judgment ;  and  there-^ 
fore  the  attaint  furvived  as  well  for  damages  as  for  the  principaL 
Br.  Jointenants,  pi.  46.  cites  46  Afll  8. 

10.  As  the  furvivprfliip  takes  place  among  jointenants,  (b  it  takes 
place  arnong  thofe  who  have  joint  efiate,  or  pofTeffion,  with  another,  . 
iff  a  chattle  real  or  perfonal  \  asif^  leafe  of  lands  be  made  tofeveral, 
for  term  of  years,  the  furvivor  of  the  leilee  fliall  have  th^  tenen^ents- 

to  bimfelf  intire  during  the  tenxu    Co.  Litt.  f.  281. 

-  u.  If 
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Hereby  it         n.  If  a  horfc  Of  Other  cbattle  perfenal  be  given  to  (evetJit  the 
fc?  ft*     /urvi vor  fliaU  have  the  horfe  folcly.    Co.  l^itt.  f.  28 1 . 

tiTor(hi0  holcTt  place  regularly   as  well  between  jointenants  of  gooJs  and  chauhs  itt  pofTcffioa 
or  m  right f  as  between  jointenants  of  inheritance  or  freehold.    Co.  Litt.  x  82.  a. 

r  Ay  7  }  13.  In  the  Came  manner  it  is  of  debts  and  duties j  as  if  an  Msga-^ 
tion  be  made  to  feveral  for  a  debt,  the  furvivor  (hall  have  the  wbde 
debt  or  duty. — ^And  fo  it  is  of  other  covenants  and  contraiiSy  &tc,  Co. 
Litt.  £  282. 

.    14.  The  wares,  merchandize,  debts,  or  duties  which  joint  mer^ 

chants  have  as  joint- merchants  or  partners  ihall  not  furvive,  but 

ihall  go  to  the  executors  of  the  deceafed,  and  this  is  per  legem  mer^ 

catariamy  which  is  part  of  the  laws  of  this  realm  for  the  advancement 

or  continuance  of  commerce  and  trade,  which  is  pro  bono  publico; 

for  the  rule  is  that/«x  accrefcendi  inter  mercatores  probeneficio  com* 

mercii  locum  non  habet.    Co.  Litt.  182.  a. 

^9Uis  15,  If  lands  be  given  to  two^  and  the  heirs  of  one  of  them,  this  is 

ments  m*"  S^^  jointure,  and  the  one  hath  franktenement,  and  the  odier  hath 

given  to  two  ice  Ample,  and  if  he  who  hath  the  fee  die,  lie  that  has  the  fraiicte- 

and  the        ncment  (hall  have  the  entierty  by  the  furvivorfhip  for  his  life.    Co. 

^'i'^     Litt.  1 285. 

of'them  begotten ;  the  one  hath  frank-tenemetity  and  the  other  fee-tail|  &c  Sc  that  thcf  ar« 
Jointenants  for  Itfe^  ^d  the  fee  fimple  or  eftate  tail  is  in  one  of  them ;  and  becaufe  it  is  hy 
me  amlfhefum  ctmv^ance  they  are  jointenants,  and  the  fee-iimple  is  not  executed  to  ail  fttrpofeu  Co. 
latt.  134.  a* 

16.  If  lands  are  let  to  two  for  their  lives  et  eorum  alterius  diutius 
viventiy  and  one  of  them  grants  bis  part  to  ajfranger^  whereby  the 
jointure  is  fevered  and  dies ;  here  (hall  be  no  furvivor,  but  the  leflbr 
(hall  enter  into  the  moiety  and  the  furvivor  (hall  have  no  advantage 
of  thefe  words,  (et  eorum  alterius  diutius  viventi^  for  two  cau(es} 
for  that  the  jointure  is  fevered,  and  becaufe  thofe  words  are  na 
more  than  the  common  law  would  have  implied  without  them* 
Co.  Litt.  iQi,  a. 

17.  As  there  are  alfo  jointenants  by  other  conveyances  thafn  Lit* 
tleton  here  mentions,  as  by  fincy  recovery^  bargain  andfaUy  releajif 
confirmation^  &c.  fo  there  are  divers  other  litnitation&tban  Littleton 
here  fpeaks  of;  as  if  a  rent-charge  of  10  /.  be  granted  to  A.  and  6. 
to  have  and  to  hold  to  them  twoj  viz.  to  A^  until  nc  be  married  and  to 
B*  until  he  be  advanced  to  a  benefice,  they  are  jointenants  in  the 
meantime  notwithftandin^the  feveral  limitations ;  and  if  A.  die  he*  . 
fore  marriage  the  rent  Jball furvive^  but  if  A.  had  married  the  rent 
Ihould  have  ceafedfor  a  moiety  &  (Ic  e  converfo,  on  the  odier  (ide« 
Co.  Litt.  1 8o.  b. 

1 8.  If  two  jointenants  be  in  fee,  and  the  one  lets  bis  part  to  2n9» 
ther  for  the  life  of  the  lejfor^  and  the  lejfor  dies ;  fomc  fey,  that  hi* 
part  (hall  furvive  to  hiis  companion,  for  by  his  death  the  leaile  was  de- 
termined, and  others  hdd  the  contrary,  and  dieir  reaibn  is  firfJ,  thst 
at  the  time  of  his  death  the  jointure  was  fevered ;  for  (b  long  as  he 
lived  die  leafe  continued ;  fecondly,  that  notwithftanding  the  aft 
of  any  one  of  the  jointenants  there  muft  be  equal  benefit  of  furvi- 
vor as  to  the  freehold  i  but  if  the  od&er  jointeaant  bad  firft  died 

there. 
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titere  had  beeit  ho  benefit«P^rvivor  to  the  leflbr  without  queftion. 
Co.  Litt.  193.  a.  ^ 

IQ.  Lands  were  given  to  A.  in  tail,  remainder  to  the  right  heirs 
wf  B,  xifha  had  iffue  two  daughters  M.  and  if.  and  died ;  A.  died 
without  ifliie,  M.  and  N.  di^  >  a  formedon  muft  not  be  brought 
by  the  heirs  of  both,  but  by  the  heir  of  the  fuFvivor;  becaufe  they 
have  that  remainder  as  purchafors-*  3  Le.  14..  Mich.  8  £liz.  C.  B. 
Stowell  V.  the  Earl  of  Hartford. 

20.  Two  jointenants,  one  makes  feoffment  in  fee  on  condition  and 
dieS)  the  other  fcall  not  take  benefit  of  the  condition  ;  per  Wray 
Ch.  J.  2  Lc.  2 1 8.  Pafch.  16  Eliz,  B,  R.  in  Humphrefton's  cafe. 

21.  A.  and  B.  jointenants ;  if.  bargains  and  fells  the  land  and  dies 
before  inrolment  of  the  deed ;  the  land  fhall  not  furvive  to  B.  becaufe 
the  after  inrolment  makes  the  ufe  to  pafs  from  the  fealing  and  de- 
livery of  the  indenture.    Arg.  2  And*  i6i. 

22.  A.  brought  trcfpafe  againft  B.for  taking  bis  cattle  B«  plead- 
ed that  A.  was  pojfejfed  of  the  cattle  jointly  with  another  not  named 
in  the  writ,  and  demanded  judgment  of  the  writ;  A.  replies  that 
the  other  was  dead  at  the  time  of  the  adion  brought,  B.  demurrs ; 
court  ruled  a  refpondeas  oufter.  Sti.  I02.  Pafch.  24  Car.  B.  R* 
Scoble  V.  Tolye. 

23.  Two  jointenants  of  a  copyhold^  onefurrenderedzni  dies  before  [  AyjL  1 
adminijirationy  furvivor  (hall  be  prevented  by  admittance  afterwards. 

3  Lev.  386.  Hill.  5  W.  &  M.  C.  B.  in  cafe  of  Benfbn  v.  Scott. 
cit<;s  Co.  Litt.  59.  b. 

24.  A.  and  B.  are  jointenants  ^  the  truft  of  a  term ;  A.  dies,  the  ^  c.  cited 
executor  of  A*  got  an  afligment  from  the  lurviving  truftee ;  yet  B.  ^**J  ^^* 
ihall  have  the  whole  by  furvivorfliip ;  for  per  Ld.  Cowpeca  truft  RoUj^xno. 
of  a  term  mud  go  as  the  term  at  law  would  have  gone  by  the  like  1729. 
Jtmitations.  Pafch.  1706.  2  Vern.  R.  556.  Afton  &al.  v.  Smallman  »  Wms's 

^^     •  m  cafe  of 

Cray  v.  Willis. 

(C)  What  Things  may  furvive  [Charge.]       ^^l^^^ 

£  I .  T  F  baron  and  feme  alien  by  fine  with  warranty  and  the  feme  (?•  ^^^ 
*  ^/Vj,  the  tt;tfrrtf«/y  fur vives  upon  the  baron  during  his  life.  (u.  b.  2) 

22  £•  3.  I.  Curia.  1  —Survivor 

•*  ^  .(G)     The 

Jaod  of  the  baron  only  may  be  put  in  execution  ;  becaufe  there  are  no  moieties  between  tb« 
baron  aiul  feme.  So  the  cafe  is  reported.    3  Rep.  14.  a.  b. 

[.2.  If  two  make  a  joint  warranty  and  one  dies,  the  furvivor  ^«tf  ifthe 

Jhall  not  be  charged  of  all,  biit  the  heir  and  the  other  Jhall  be  charge  ^^  ^''^^ri- 

sd  jointly  \  becaufe  this  is  a  real  charge  and  no  furvivor.     3  Rep.  tUr  i«  value, 

J4*  Sir  Wm.  Herbert's  cafe.     17  E.  3.  41.  b.  adjudged  21  E.  3.  the  other 

50.Contrai7E.3.8.b.]|  .  ^^V,- 

the  whole.    Br.  Jointeoaots,  pi.  5.  cites  41  £.  3. 3. 

r  3.  So  if  two  bind  themfclves  in  a  recognizance^  there  fliall  not  s.  c  cited 
\L.  XIV,  O  o  be  3Mod.iis- 
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be  any  furvivor  of  it ;  becaufe  this  charges  the  Umdt    j  Rq>«  14* 
Sir  Wm.  Herbert's  cafe.     29  E.  3.  39.  29  AH.  37.  adjudged.  ] 
See  pL  x6.        f  ^  5^  j^  feems  \f  ^  jQint  judgment  be  againft  two  upoa  ayV/ji/  «J- 
ligatim  there  (hall  not  be  any  furvivor.     But  Quxre.  j  . 

[  5*  If  two  are  bound  in  a  recognizance^  and  one  dies,  and  the 

0tber  has  nothing  whereof  to  levy  the  debt,  the  execution  may  be 

fued  againft  the  heir  of  him  that  i$  dead  to  have  exccudoa  of 

the  land  to  him  defcended  in  fee.  5  E.  3.  35,  Execution  100. 3 

S.  P,  Br.  [  6.  If  two  bind  themfelves  in  an  obligation  *  jointly^  of  this  there 

Jointe.        fhadl  be  a  furvivor ;  for  furvivor  (hall  1^  charged  of  all,  becaufe  it 

SS!;Se.*'  «  P^rfinaL     3  Rep.  i+.  b.  Sir  Wm.  Herbert's  cafe.  ] 

3.  27~So  if  the  one  be  outLiweJ  th*  other  fliall  anfwer  for  the  whole.  Hnd. — »-^S.  P.  bnt  die 
obligee  majr  brint?  an  aflion  againft  the  furvivor  and  the  executor  of  Che  other  if  he  wi]l»  and  if 
both  die  he  ihall  have  an  adlion  ag:«ir,fl  the  executors  of  both.  Ibid.  pL  55.  cites  31  E.  3.  and 
Fitzh.  Exec.  82. Ibid.  pi.  ib.  fays  thai  it  fccms  the  obligee  of  necemty,  (hall  have  the  ac- 
tion dji^ainft  the  furvivor,  and  the  executor  of  the  other  ;  for  the  charge  cannot  funrive,  for  the 
one  who  farvived  wai  never  bound  alone  in  the  ivhole,  therefore  he  and  the  executor  frf  the  ochcr 
ihall  anfwer  it, as  it  feems ;  neverthelefs  non  arguitur.  Jiidt  if  they  were  bound /»af/f  mAJe* 

verally,  yet  per  Markhun  he  may  have  debt  againft  the  one  and  the  executor  of  the  other  if  he 
will.  Ibid,  cites  19  H.6.5r..i^*  If  one  dies  before  judgment  the  furvivor  Aiall  be  charged  alone. 
4  Mod.  315,  3i6i  in  cafe  of  Lampton  v.  Collingwood.    ■■■   ■   '  .$i<U  138.  in  cafe  of  Olborn  v.  CroP 

[7.  If  A.  recovers  damages  in  an  afpje  again/l  fi*  and  Q  and  after 
B.  dies ;  A.  (hall  not  have  execution  againft  C.  onhr>  but  againft  C 
and  the  heiry  and  terr-tenants  of  B.  19  E.  3.  Execution  81.  B* 
being  returned  dead  in  a  fci.  fa.  was  not  cooqpelled  to  anfwer  till  the 
heir  and  terr-tenants  of  B.  were  warned.  ] 

.dtte I?*         **  ^^  ^  "™*"  ^^^^  '"'^  ^^^  ^^'^'f^  ^"^^^^  ^"^  diesythe  other  fiettt 

C,^  if  the  o^fi^^T  the  whole  account  clearly;  per  Thorp  and  Finch,  juftices^ 

•one  is «/-  quod  nemo  negavit.     Br.  Jointenants,  pi.  50.  cites  ♦  41  E.  3.  3. 

WthlT^  -—Ibid  cites  13  E.  3.  Fitzh.  Brief  672,  agreeing  herewith. 

charg*  may  furvive,  as  well  as  profit. 

T  47  c  j  9*  If  ^^''^  *>e  two  jointenants  of  a  term  and  one  is  condemned  im 
Br.  Charge,  ^^'>  ^^  damages,  and  diesy  and  the  other JurviveSy  the  term  is  difcharg* 
pi. 41. cites  cd  of  the  execution;  per  ChaunterelL  Br.  Charge,  pl«  I2,  cites 
*-c.  7  H.  6,  I. 

10.  Debt  upon  a  contrad  againft  B.  who  abated  die  writ,  becade 

the  contra^  was  made  by  B.  and  d  who  was  alive,  not  named,  &c. 

.and  after  CL  diedy  and  another  aSfion  was  brought  againft  B.  mtiyi  fo 

fee  that  charge  may  furvive.    Br.  Jointenants,  pL  21.  cites  9  E. 

4.  24- ' 

I  J,  If  a  leafe  be  made  to  two  rendering  rent  with  words  that  if  it 
be  in  arreary  and  demanded  of  them  bothy  &c.  And  the  one  diesy  and  it 
is  demanded  of  the  other  whofurvivesy  and  he  does  not  pay  it^  this  b 
a  good  demand,  and  he  may  re-enter.  Br.  Jointenants,  pL  62.  cites 
*  •  33*  "•  "• 

12.  If  two  jointenants  are  feifed  of  an  eftate  in  fee  fimpk,  and 
the  one  grants  a  rent^charge  by  deed  to  another  out  of  that  which  t» 
him  belongeth ;  in  this  cafe  durine  die  life  cf  the  gnmtor  the  rent* 
charge  is  eftedlual  i  but  after  his  ^e^e  the  grant  of  the  rent*charge 

X  is 
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> 

IS ToM  i^  to ♦  charging  the  land }  for  he  who  hath  the  land  by  fur-  •  And itU 

vlvorfhip  {hail  hold  all  the  landdifchar^ed,  and  the  rcafon  is  becaufe  ^^^^^ 

the  furvivorclaims  and  t  hath  the  land  by  die  furvivoffliip;  and  hath  itfeif.  Ftiu 

not,  nor  can  claim  any  thing  by  difcent  from  his  companion,  &c.  I^w,  8vo. 

But  otherwifc  it  is  of  parceners.    Co  Litt.  f.  286.  BridgSl!^* 

4^.  S.  P>-^  He  has  it  by  title  paramount  and  from  the  grantor.    At%.  x  Itoll.  R.  a86.     ■      But 
if  the  dne  jointenant  grant;  a  rent-charge  ont  of  his  part,  and  after  reieafes  to  his  eom^nmon  and  dies* 
he  Ihall  huld  ihe  land  charged ;  for  thac  he  is  out  of  the  reafon  and  caiife  fet  down  by  Littleton  g 
becaufe  he  claims  not  by  furvivor  in  as  much  a<:  the  releafe  prevented  the  fame.   Co.  Litt.  185.  a* 
*        mS  Rep.  78.  Lord  Aberganey*s  cale.— Show.  377.  Pafch.  4  W  &  M.  cites  S.  C.  that  he  (hall 
sever  avoid  the  granti  becaufe  he  comes  to  the  ellate  by  his  own  a€t|  viz.  acctptattct  of  the  rdtafe^ 
ftnd  not  per  jus  accrefcendi.— ^0  if  W.  B,  and  C,  be  jointenants  in  fee;  and  y^.  chetrres  his  part  and 
then  rtUt^ti  to  L\  and  his  heir5  and  dies  ;  it  is  agreed  by  aW  that  the  charge  is  good  for  ever ;  be* 
caufe  in  that  cafe  B.  cannot  be  faid  to  be  in  from  the  firit  feoffor,  for  he  has  a  jmnt  companion  a€ 
the  time  of  the  releafe  msude,  and  feveral  writs  of  praecipe  muft  be  brought  againft  tliem  ;  and 
albeit  the  reiuife  of  one  jointenant  to  tke  refidue  of  the  jointenants  makes  no  degree  in  fappofition  o( 
laWf  neither  is  there  any  feveral  edate  between  them,  but  the  eitate  of  him  that  releafea  is  as  ic 
Were  extinguilhed  and  drowned  in  their  e(iate  and  polfeflion  fo  as  one  precipe  lies  agataft  them^ 
yet  (ball  they  hold  the  land  charged.  Co.  Litt.  185.  a.  (w)— Show.  377. 4  Le.  153.  cites  33  H« 
6.  4&5. 

13.  If  two  jointenants  be  of  a  term  and  the  orie  of  them  grants  to  Fin,  LaTir. 
y.  S.  that  if  he  hay  to  him  lO  /.  before  Michaelmas^  then  hejballhave  ^^^'f^'^^ 
his  term '9  and  it  th9  grantor  dies  before  the  day^  J,  S.  pays  die  fum  to  tenant  of*a 
hit  executors  at  the  day,  yet  he  Ihall  not  have  the  term,  but  the  term  had 
furvivor  (hall  hold  place;  for  it  was  but  in  the  nature  of  a  conunU-'  ^wic «'«»/* 
nication.    Co  Litt.  184.  b.  185.  a,  ^Ct'* 

M'cb.  it  (hould  have  bound  the  furvivor.    Co.  Litt.  185.  a.  ■  ■  S.  P.  Arg.  Bridgm.  43* 


14.  If  there  are  two  jointenants  infants^  and  one  makes  a  leafe  j^"jlj^^ 
for  years  and  dieSy  the  other  Ihall  avoid  it ;  for  the  leafe  is  utterly  ^yf  Jj^J* 
Void,  of  which  every  ftranger  may  take  advantage ;  but  of  afts  void-  makes  S* 
Me  it  isrf)therwife  j  per  Wray  Ch.  J.   .  2  Le,  4i8.  Pafch.  16  Eliz.  ^^^jfj^^^^ 
B.  R.  in  Humphrefton's  cafe.  ^STthe 

(Other  (hall  not  avoid  it  becaufe  it  is  a  voidable  aft  only ;  per  Wray  Ch.  J.  x  Le.  118.  in  Uunii 
phreilon's  cafe. 

15.  Where  the  lands  of  feveral  are  charged  with  a  debt,  itjhall  not  if  judg- 
Be  wholly  on  the  furvivor  i  as  if  a  recognizance  is  acknowledged  by  ^^^j^j."^ 
feveral,  the  lands  of  all  are  thereby  become  chargeable  and  execution  g^inft  mo, 
ihall  be  equally  made,  and  if  one  die,  a  fci  fa.  muft  be  brought  a-  and  after 
gainft  his  heir  and  tertenants ;  for  they  being  all  in  aquali  jure  the  one  dies* 
charge  furvi ves.    4  Mod.  315,  fn  the  ^* 

fonalty  may  be  againft  the  furvivor ;  but  if  h-j  fakes  execution  in  tbt  realty  it  ihall  not  be  againll 
jhe  furvivor  only,  but  againft  him  and  the  lieir  of  the  other.  Lev.  }0.  Pa/ch.  13  Car.  »•  Smart  W 
EdfoQ.  Raynu  a6,  Ediar  v.  Smait.  S.  C. 

(D)  Of  what  Things  there  ihall  be  a  Survivor  [to  [  476  ] 

bis  Advantaged] 

t  I.  T  F  two  ioiiitenants  are  diffeifed^  and  after  one  dies,  the  fur* 
'*'  vivor  ihall  have  all.  For  the  right  continues  joinim  %i  E.  3^ 
jO.  b.] 

[  2.  If  two  infants  [jointenants]  alien  in  fee,  and  after  one  dies,  B«t  ifaw 
the  furvivor  (hall  have  the  whole  j  for  notwithftanding  the  feoff-  ^/^^  ^^ 

O  o  a  mcnt. 
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iicf,  the  ment,  the  jointenancy  is  net  fevered  for  the  poMiliiy  tf  defeaiMg  it 
Mnn^^.    by  dum  fuit  infra  setatem,     21  E.  3.  50.  b.  adjudged.  ] 

tcTy  by  reafon  of  the  iafaiwy  of  his  companion ;  foi*  by  hii  feoffment  the  jointure  wss  ferared  fe 
long  as  the  feoffineiit  continues  in  force)  fo  the  heir  of  feoffor  (hall  have  dum  fiut  infia  aeUttnyOr 
flull  enter  into  the  moiety.   8  Rep.  43.  Hill.  45  Eliz.  VVhittingliam's  cafe. 

3  BuUfcy  [  3.  If  baron  and  feme  and  a  third  ferfon  furchafe  land  in  fee,  emd 

*"4- S.  P.  haron  aliens  all  and  dies^  and  then  the  feme  dies^  all  (haU  furvive 
Ch.  J^  in  '^  *^  ^^^^  perfon ;  for  the  jointenancy  was  not  fevered  by  the  altera- 
cafe  of  tion  of  the  baron ;  for  the  feme  and  third  peribn  might  join  in  a 
Smalmanv.  writ  of  right  after  the  death  of  the  baron.  35  Aff.  iK.  acRudgcd.  31 
^^J°:r.  H.  6.  Entrc  Congeable,  54.  ] 

187*  b.  1&8.  a*  S.  p.  and  ths  difcontinuance  Ihould  not  have  barred  the  entry  of  the  forvivor :  for 
that  he  claimed  not  under  the  difco:itinuanue,bttt  by  tirle  paramount  above  the  fame  by  the  firft  fe- 
offment, which  is  worthy  obfervatjon.  Co  Litt.  187.  b.  188.  a.— «-/?«/ if  the  huiband  had  m«d* 
afeoff(pe:'t  in  fee  hut  of  tbe'iMtety,  and  he  and  bis  wife  had  died|  their  moiety  (houldnoc  havefor- 
ived  CO  ^che  other.    Co.  Litt.  18S.  a. 

^0  where  a  4-  Klzleafeb^  mzdc*  to  two  during  their  livesy  zrid  one  dies, 
moH  Uajed  his  eftatc  furvives.  5  Rep.  9.  per  Popham^  Ch.  J.  &  tot  Cur. 
for'^car;  'Trin.  34  Eliz.  B.  R.  in  BrudencU's  cafe. 

/•  Mwe,  and  tbcy  maica  bailiff ^  and  after  the  en:  made  his  executors  and  ditJ,  the  other  brought  writ 
of  account  by  the  furvivor,  and  \Ven  as  it  fccms  ;  for  as  the  term  fhall  furvive,  fo  tktartiw  *mJ 
/trrcmrs /kjll  furvive.  Br.  Jointenar.is,  pi.  22.  cites  39  E.  3. 19.  «  •  S.  1*.  by  the  Maflcr  of  the 
Rolls.    ^  Wms's  Rep.  519.  Trin.  1 719.  in  cafe  of  Cray  v.  Willis.  '  'But  if  a  leafe  be  maJef* 

A.dttrittg  tbcJlje  rf  twc,  without  faying,  and  during  the  life  of  the  longcft  liver,  theeftate  deter- 
mines not  on  the  dcat!)  of  one.    5  Rep  9.  Per  Popham  Ch.  J.  and  tot.  Cur.  in  the  cafe  fapra^ 
6.  C.  cited  by  Ccke  Ch.  J.  3  Bulf.  131.  and  fays  that  there  isaoBfertMt  between  a  mere  coluderaJ  E' 
trti^Y.tio.t,  and  where  the  fame  ismx<d  with  an  ivterefi, 

5.  But  if  a  bond  \>e  to  pay  during  the  life  of  two  ftrangers,  the 

payment  ceafcs  on  death  of  one ;  per  tot*  Cur.  and  grounded  them- 

felves  upon  the  djJlinSfion  in  Brud£NELL'$  cafe,  between  where 

the  cefty  que  vies  have  an  intei-dl^  and  the  cafes  of  collateral  liudttt" 

tiens.     I  Mod.  187.  Slater  v.  Carcw. 

ii  Rcp^.  ^^  jg^^  jj^  Come  cafes  an  iniereji  will  not  Turvive,  as  if  zn  office 

folvcd.  Au.  were  granted  to  two  and  one  dies,  unlefs  there  are  words  of  furvivor- 

diior  (hip  ki  the  grant,     i  Mod,  187.  26  Car.  2,  C.  B.  in  cafe  of  Slater 

Curle'scafe.  ^^  Carew. 

(E)  What  fliall  be  faid,  a  Severance  of  the  Join- 

ture. 

#— — ^^^— ^  [  I.  IF  a  feme  covert  and  J.  S.zrcjointenants  for  life  of  a  copyhold^ 
•  Fol.  88.  *  and  y.  S.furrenders  his  moiety  to  the  haron  and  feme^  this  \s 

^■^'■v^^  a  *  feverance  of  the  jointure ;  fo  that  he  is  tenant  in  common  with  his 

Roll.  R.  wife^    Adjudged,  my  Reports.    14  Ja.  Lane  v.  Pannel.  1 

«38. 3  7  ' 

438.  S.  C.  adjudged. 

r  4.77  1  f  ^*  ^^^^^  jointenants  in  fee  of  a  copyhold  zrCy  and  one  furrenders 
N.  B.  All  d  *'^  moiety  into  the  hands  of  the  lord  to  the  ufe  of  his  lajl  will^  and  bj 
Co.  Litt.     his  laft  v.ill  drAfes  it  to  *  the  other,  this  is  a  good  dcvife ;  bccauie 
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by  the  rurrender  the  jointure  was  fevered  betvresn  them-    Co.  Litt.  5«.t>-t<» 
59.  b.  ]  ""'  P.'"- 

-^^    '    J  pole,  IS 

onJy  the  following  Pl.~^»  Orig.  (arautcr)— Brownl.  127.  Hill.  5  Jac.  Allen  v.  Nafh. 

[  3.  So  iftwo  jointenants  in  fee  cfa  copyhold  ztc<,  and  onefurren-  JJ^jy*  '5«- 

Ar  bis  pat-t  out  cf  court  into  the  bands  of  the  lord,  to  the  ufe  of  his  j^^citcs  It 

iaji  zvill^  and  after  by  his  laft  vpll  droifts  it  to  aJhangeK  in  fee  and  as  adjud- 

dies,  and  after  at  the  next  court  the  mrrender  is  prefented;  by  the  B««^> »"  cafe 
furrendfr  and  prejintmcnt  iiie  )o\nxuvc  was  fevered,  and  the  devifee- j^^^J|[^ 

ought  to  be  admitted  to  the  moiety  of  the  land>  for  now  by  rela-  s.  p.  Ad- 

tion  the  ftate  of  the  land  was  bound  by  the  furrender.     Mich.  2  &  3  ]«<*£«**• 

Ph.  &  Ma.  6.  anfiablis  cafe,  cites  Co.  Litt.  59,  b.  ]  MkJ.V°^* 

Jtic.  T?.  R.  Porter  v.  Porter  ■■  S.  P.  per  Cur.  cited  4  Mod.  154.  Hill.  5  W  &  M.  B.  R.  ia 

cafe  nf  Bsiifon  v.  Scott. 

\  4.  If  A.  and  B.  are  jointenants  in  fee  of  land  held  of  a  common 
perfon^  and  A.  is  attaint  of  felony  and  executed.^  yet  this  is  not  any  fe- 
verance  cf  the  jointure;  but  this  notwithftanding,  the  land  fhall  go 
by  farvivor  to  B.  till  the  lord  entdrsfor  the  forfeiture.  Mich.  II 
Car.  B.  R.  per  Curiam,  between  Harris  and  Wardell^  upon  the  at- 
tainder of  the  Lord  Caftlehaven.  ] 


[  5.  But  in  thefaid  cafe^  though  the  lord  does  not  enter  in  the  life  l^*  387- 

to  B«   ,  „!.».  ^. 


cf  jfzvAio  was  attaint^  by  which  the  land  comes  by  furvivor  to  B.   Lj^scife 
yet  the  lord  may  enter  after  for  a  forfeiture  into  the  moiety  of  A.  s.  c.adjuU- 
for  this  was  bound  by  the  attainder,  and  the  forfeiture  relates  to  ^\^y 
the  felony  committed,  which  by  relation^  v/hen  the  lord  enters,   jonesand 
comes  in  paramount  the  title  of  B.  and  fo  prevents  the  furvivor,  and  Berkley, 
[makes J  an  alteration  of  the  eftate  before  the  death  of  A.  by  vray  of  »*>fcnte 
relation.     Mich.  1 1   Car.  B.  R.  adjudged  upon  a  fpecial  verdift  B"™Pft°°- 
between  Harris  and  JVardelL   Iritratur  Hill.  lO  Car,  Rot.   542. 
The  lord  Cajllebaven  was  die  perfon  attainted,  who  was  attainted 
of  a  rape.  ] 

[6.  If  one  jointenant  in  fee  be  attaint  of  felony  ^  and  after  the 
other  dies  in  the  life  of  him  who  is  attaint^  his  part  fhall  furvive  to 
him  who  is  attaint ;  held  per  Brampftoirin  the  faid  cafe  of  Harris 
and  Wardell  But  he  held,  that  the  lord  (hall  not  have  this  part  by 
his  attainder  if  he  he  pardoned  aftcrxvard.  But  Barkley  feemed,  that 
he  (hall  forfeit  by  his  attainder  all  the  land  which  fhall  come  to  him 
during  his  attainder,  and  therefore'  that  the  lord  fhall  have  this 
moiety  alfo.  j     .  ^ 

[  7.  If  two  jointenants  of  a  reverjion  in  fee  are,  ahd  om  grants 
his  reverjion^  and  before  attornment^  the  other  diesy  his  part  fhall 
furvive  to  him  who  made  the  grant  \  becaufe  the  jointure  was  not 
fevered  till  attornment  had  \  per  Brampflon  in  the  faid  cafe.  And 
though  an  attornment  comes  after,  yet  he  fhall  have  it  by  furvivor, 
fuid  it  fhall  not  be  devefled  after  by  attornment.  ] 

8.  In  aflUfe ;  land  was  demifed  to  two  for  lifc^  and  to  the  longeji  liver 
of  them ;  tbcy  made  partition^  and  one  died  j  the  leflbr  entered;  the 
feffee  oufled  him,  thinking  by  thefe  words  (the  longeft  liver  of  them) 
that  the  furvivor  ihould  have  the  whole  \  and  the  leifor  brought  aflife 
9|id  recovered,  for  the(e  words  (the  longeft  liver>  &c.)  is  tne  com- 

0  o  J  moo 
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mon  law,  and  ly  the  partition  the  jointure  is  fevered  for  ever.    Qoocf 
nota.  Br«  Jointenants,  pi.  28*  cites  30  £•  3.  8. 

9.  If  a  man  Uafes  land  to  two  for  20  yearjy  and  confirms  the  eftate  of 

one  for  life ;  quaere  if  by  this  thejointure  be  fevered.     Br.  Jcrinte- 

nants,  pL  57.  cites  ,32  t*.  3.  and  Fitzh.  Quid  Juris  clamat,  5. 

r  j^y^  1       10.  In  aflife>  it  was  found  by  verdid,  that  two  brothers  purchafed 

Br.  Pani-     ^  mil  jointly  to  them  and  their  heirs,  and  there  was  a  poft  in  the 

tion,  pi.  4.    mill,  and  it  was  agreed  for  reparation  of  it  that^  a  mark  (bould  be 

^•*Ori^''    made  in  the  poft,  auid  that  one  repair  the  one  part  to  the  poji^  and  the 

(Dolct).^  "  ^^*^^  repair  the  ether  part  to  the  poft  for  ever^  and  that  their  intent 

was  J  that  this  Jhould  he  afeverance  between  them  and  their  heirsj  and 

one  died,  and  the  furvivor  oufted  his  heir,  and  he  brought  affife 

and  recovered  by  award ;  for  this  is  a  good  feverance  of  the  join^ 

tyre.    Br.  Jointenants,  pi.  37.  cites  47  L.  3.  22- 

11.  Where  a  man  and  a  villein  pttrchafe  jointly^  and  the  lord  of  Ac 
villein  enters  into  the  moiety  of  his  villein,  or  if  this  moiety  be  reco- 
vered, the  jointure  is  fevered  and  the  warranty  a]fo.     Br.  Join- 

•  tenants,  pi.  9.  cites  48  E.  3.  17, 

12.  If  a  dijfeifor  infeoffs  baron  andfeme^  and  the  dljfeifee  re^enters^ 
and  the  baron  enters  claiming  to  him  and  hisfem-^  the  feme  by  this 
is  not  made  tenant,  by  reafon  that  the  jointure  before  was  defeated  by 
the  entry  of  the  dijpifeey  and  the  entry  of  the  baron  again  is  not 
lawful^  and  fo  nothmg  vefts  again  in  the  feme.  Br.  Jointenancyt 
pi.  28.  cites  14  H.  6.  26. 

S.C.  deed  fj,  \f  two  femes  are  jointenants  and  take  barons'^  and  the  barons 

a.  Pafch.^'  tf/iV«  allanddtCy  and  one  feme  recovers  one  moiety  by  cui  in  vitOy  and  tbt 

%^  EUz.C  other  feme  recovers  the  other  moiety ^  they  (hall  hold  feverally ;  per 

S.inMo]L.  Pafton,  Newton,  and  Afcue  juftices.   Quaere  j  for  by  the  reporter, 

J^^*  ^  where  land  is  given  to  t%vo  and  the  heirs  of  one  who  lofe  by  default^  and 

where  ^«'  recovers  the  one  moiety  by  writ  of  error^  and  the  other  recovers 

Coke  fays  the  Other  moiety,  by  quod  ei  deforceaty  they  fliall  hold  jointly  ficut 

Suffh^  prius.    Br.  Jointenants,  pL  43.  cites  19  H.  6.  45. 

fome  books  are,  that  judgment  ihall  be  given  to  hold  in  feveralty  in  the  cafe  of  jointenantSt  as 
20  £.  3. 40,  h.  10  AIT.  pi.  17.  yet  it  feems  to  hipn  that  it  will  he  liard  in  Uw  to  m.iimain  tliejudg* 
Inent^  for  1.  The  plaintiff  in  afllife  ought  to  recover  according  tu  his  plaint,  and  this  is  of  nothing 
ip  feveralty.  a.  He  ought  to  recover  in  the  ^UHfc  by  vie\^  of  the  recognitors^  an  J  tbey  had  not 
view  of  any  thing  in  feveralty.  3.  This  will  be  tu  the  prejutlice,  of  tlie  plaintiff  as  well  for  the  fur- 
vivor as  for  warranty,  Hec.  and  with  this  agrees  18  Alf*  35.  where  the  cafe  was  adjudgeo,  not  upon 
any  opinion  at  the  aiflifes,  but  upon  adjornment  in  hnnU,  and  there  adjudged  that  the  p!?.intiif  re« 
cover  generaUyy  though  the  plaintiff  himfelf  prayed  that  toe  judgment  ihould  be,  that  he  hold  in 
iJBveralty  \  for  the  prayer  of  the  party  does  not  alter  the  judgment  of  the  law  in  fuch  cafe. 

• 
^niifthe  14.  If  three  jointenants  3rCy  and  the  one  rekafes  fo  one  of  the  others 

JTaS^^"  f«y>^  he  is  in  as  purchafor  of  this  part  by  the  releafe,  and  of  this 
^bert  they  the  jointure  is  determined,  and  the  furvivorfliip  is  gone.  Per  Little* 
»re  iohy     ton.  and  Waingf,    Br.  Jointenants,  pL  2.  cites  33  H.  6.  4,  5. 

the  firu 

leoflbr,  and  not  by  him  who  releafed,  and  the  furvivor  fliaU  hold ;  per  Littleton  and  Waingf.  Noti 
the  diverfity^  for  it  was  not  denied  ;  and  per  little  ton,  where  the  one  charges,  and  after  releal^ 
to  all  the  otkers^  they  (ball  hold  charged  imperpetuum.  But  per  Joce,  they  (hall  not  bold  cbarf- 
cdimperpettiom^  uoleft  he wboxvlaafes furvivcs.  B^ Joiiiceiuiit% pLt  01(033  U*6. 4, 5. 

f^y*^ .  IS-  If  there  be  two  jointen^t?  in  fee,  and  the  one  of  them  IcU 
r'/^ft     WJ^  tbMt  which  to  bmUYong^  for  bislif^^ 
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tenement  is  fevered  from  the  jointure;  and  by  the  fame  reafon  the  himanamu^ 
rtverfion  which  is  depending  upon  the  fame  franktenemcnt  is  fevered  '^^^^^  "Poo 
from  the  jointure.     Co,  Litt,  f.  302.  [J^  }**^; 

only  fboiild  have  haJ  the  rent,  &c.  the  which  is  a  proof  that  the  reverfion  is  only  in  him,  anU  tbat 
llie  other  hath  nothing  in  the  reverfion,  &c.  Co.  Litt.  f.  302.  '  Aljo  i(  the  tewaifot  ISfe  was 
itnffUaJitdy  and  maketh  dtfoith  after  eiffaultf  the  lelTor  only  HxalX  be  receiyed  for  this  to  defend  hit 
right,  and  his  companion  in  this  cafe  in  no  manner  fhall  be  received,  the  which  proveth  the  revet- 
fion  of  the  moiety  to  be  only  in  the  lelTor  :  and  fo  by  confcquencc  if  the  kjbr  tUts  living  the  lefftc 
f(a-  iiftj  the  rtveiju»tjbultdtfi:cnd  lo  the  heir  of  the  ielTor,  and  (hall  not  come  to  the  other  joint«nanC 
by  the  farvivor.  But  in  this  cafe,  if  the  johitenanc  who  hath  the  franktcnement  hath  iffue  and 
dies,  living  the  lefTor  and  lelfce,  then  it  fcemeth  that  theftme  i0ue  Ihall  have  this  moiety  in  de- 
mefne,  and  in  fee  by  defcent ;  becaufe  a  franktenement  cannot  by  nature  of  jointure  be  annexed 
to  a  reverfion,  &c.  and  ii  is  certain,  that  ho  that  leafed  wa^  feifed  of  the  moiety  in  hisdemefne  as 
vii  fee,  and  none  (hall  have  any  jointure  in  bis  franktenemeot,  therefore  this  ihall  defcend  to  his 
ilfue>  ^c    Sed  quxre.  Co.  Litt.  f.  302. 

16.  If  two  jointenants  are  of  a  hafe  for  21  years^  and  thfe  one  of  ["  ajq  1 
them  lets  his  part  y2?r  part  of  the  term^  the  jointure  is  fevered,  and 
furvivor  holds  no  place ;  for  a  term  for  a  fmall  number  of  years 

is  as  high  an  interefl:  as  for  many  more  years,  and  foit  was  refolved. 
Hill.  18  Eliz.  R.  C.  B.  Co.  Litt.  192.  a. 

17.  If  two  jointenants  be  and  one  makes  a  leafefor  Itfe^  this  is  a  s^^  if  one 
feverancc  of  the  jointure,  and  yi-y^r^/ ^jT/^ti^r/Vx  (hall  be  made  tt^^«  makes  a 
them-y  otherwife  of  coparceners.     Co.  Litt.  192.  a.  Uajejorytart 

moiety  to  a  ftrangcr  to  tomverce  after  Per  death  \  this  is  a  fcverance  of  the  jointenancy,  and  thd 
J/5af5  of  her  moiery  will  be  good  againft  the  furvivor.  2  Vem.  323.  Mich.  1694.  Clerk  v.  Clerk 
and  Lady  Turner. 

18.  Marriage  does  not  fever  a  jointenancy  of  the  feme  with  ano- 
ther perfbn.     PL  C.  418.  b.  Trin.  14.  Eliz.  Bracebridge  v.  Cooke. 

19.  Bargain  and f ale  by  one  jointenant,  who  dies  before  inrolmenty 
will  fever  the  jointure  by  relation.  Arg.  Ma  132.  Trin.  25  Eliz. 
cites  6  E.  6. 

20.  ¥o\xx]o\\Mtr\^nXsofanadvowfon*y  \i  one  grants  over  his  inte^  ' 
reft  it  is  good>  and  the  furvivor  (hall  not  hold  place ;  per  Anderfon 
Ch.  J.  and  Windham  ;  andRodes  J.  did  not  gainfay  it,  and  Periam 
w^s  abfent ;  bgt  Fenner  fpake  againft  it,  becaufe  it  is  an  entire 
thing,  but  Anderfon  clearly  to  the  contrary.  Hill.  30  Eliz.  Goldfb. 
81.  Kemp  v.  Biftiop  of  Winchefter. 

21-  When  the  reverfion  emus  /<?7/;^/r^fA«/</ the  jointure  is  de»  Porinthe 

ftroyed  ;  but  where  xht  freehold  comes  to  h:m  in  reverfion  and  to  an^  fh^fr*dbo!d 

<?fA^r  it  is  otherwife.     Cro.  E.  470.  (bis)  Pafch.   38  Eliz.  B.  R.  \sm9gtd. 

Child  V.  Weftcot.  S.  C.  cited 

2  Saund. 

587.  per  Hale  Ch.  J.  in  cife  of  Piirefoy  v.  Kegel's.  But  there  U  no  merger  where  tha  lea 

and  franktenement  are  granted  and  created  by  c/te  and  the  fame  tonvtyance  and  at  one  aad  the  famo 
time.    Ibid. 

?2.  If  the  reverfion  defends  to  one  jointenant  for  life,  or  one  join*  s.  P.  per 
tenant  for  life  purchafes  the  reverfion^  the  jointure  is  fevered  and  the  Jjjjjj^if*^' 
cftate  for  life  is  drowned^  Cro.  E.  743.  Hill.  42  Eliz.  C.  B.  Tay-  was  ^ed. 
)or  y.  Sever.  .  a  And.  202. 

23.  It  one  jointenant  mzkesfeo^ht  to  the  ufe  of  his  willy  though  Worgan't 
the  ufe  refults  and  revefts  ytt  the  jointure  is  fevered;    Arg.  2  Roll.  ^  ** 
jl-  383.  Mi^b.  31  Jac.  C,  B.  in  cafe  of  Roydeu  Vt  Malftcr. 

0.0  /^  34.  U 
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'  24.  If  one  }oiiit6iiJuit  bargains,  and  Jells  U  bis  cm^amonj  thb  k  a 

feverance  of  the  jointenancy.    Arg.  2  Roil,  R*  473.  Mich.  2a  Jac« 

B.  R.  in  cafe  <Jf  Euftacc  v.  Scoyen. 

Mod.  IT  7.        25.  Two  jointenants  in  fee  accept  a  fine  to  tbe  beirs  of^ne  of  them  \ 

Oreen  v.      y^t  they  continue  jointenants  in  fee  as  Acy  were  before.     Vent* 

Proud.  S.C.  ^^^^  Y2&:\i.  26  Car.  2.  B.  R.  Anon. 

26.  Holt  Ch.  J.  faid  he  did  not  know  why  a  (viz.)  mould  not 
make  a  feverance  as  well  as  an  habendum ;  and  judgment  accord* 
ingly.     Cumb.  330.  Trin.  7  W.  3.  B.  R.  Ward  v,  Evcrard.  . 

27.  Two  jointenants  of  an  advowfon  agreaverurA  inter  fe  thence- 
forth to  be  feifed  in  common  and  not  jointly^  and  that  one  fiiould  have 
one  moiety  and  the  other  the  other,  and  fliould  prefent  bj  turns^ 
jirft  A.  and  then  B.  which  they  afterwards  did  accordingly  \  per 
Cur.  this  (though  \y^  deed  of  covenant)  is  a  good  partition  of  the  in- 
heritance of  this  advowfon  \  for  by  this  agreement  a  fcparate  intc- 
reft  is  veded  in  A.  and  B.  to  prefent  by  turns,  and,  being  exicutea 
on  both  fidesy  the  inheritance  is  thereby  fevered.  Carth.  505.  Mich, 
II  W,  3.  B.  R»  Bifliop  of  Saliftury  v.  Philips. 

7  Salk.  286.       28.  If  one  jointenant  levies  ^ifine  of  tbe  wholes  this  amounts  to  no 

Ford  V.        oufter  of  his  companion  but  it  is  a  feverance  of  the  jointure,  though 

^^^'  he  be  in  of  the  old  ufe  again,  and  though  after  the  fine  he  has  the 

fame  old  efiate,  yet  he  has  it  in  another  ms^ner ;  for  the  tine  being 

fur  cognizance  de  droit  come  ceo,  ^.  prefappofes  a  feofiinent, 

6  Mod«  45.  Mich.  2  Annae,  B.  R.  Ford  v.  Lord  Grey. 

29.  A  mortgage  fevers  tbe  jointenancy  of  the  truft  of  a  tmn, 
I  Salk.  158.  Mich.  8  Anns,   i  orjc  v.  Stone  in  Cane. 

[  480  ]     (F)  What  Things  qf  AGispall  bind  (be  Survivor, 

S«c{C) 

Co.  Utt.       [  *•  T  ^  ^^  jointenants  are,  and  one  acknowledges  a^atute^  or 
184.  b.  *  recognizance   or  judgment,^   and    dies  before   execution  rfJC 

furvivor  fh^  hold  it  difcharged.     6  Rep.  79.  Lord  Abergaaey's 

cafe.  ] 
9iP.  Co. .        [  2,  But  j^the  ftatute  recognizance  or  judgment  be  extended^  or 
iittf  184.      executed  in  the  life  of  him  who  acknoiuledged  it^  and  after  he  dies,  the 
in  the  cafe     fi|rvivor  (hall  hold  it  charged';  for  this  is  in  nature  of  a  leafed    6 
of  the         Rep.  Lord  Aburg.  implied*  j 

charge  and  * 

of  tbe  recognizance^  ftatute^  and  judgmenti  if  be,  that  charges,  urvives,  t  s  good  for  ever* 

f  -^  -^  [  3.  If  two  jointenants  for  life  are,  and  one  leafes  bis  meietf  for 
Fol.  89.  years  and  diesj  the  furvivor  (hafi  hold  this  charged  with  the  Icafe. 
V*'  ■  y-  '  '  H.  13  Ja.  B.  R.  adjudged  without  queftion,  between  ♦  Daniel  and 

See  (U>—    Waddington.  1 

In  fuch  . 

cafe  the  Icflbr  rfflhuiH  a  rod  to  him  and  his  heirs ;  and  the  court  thought  Ihc  term  continoeli 

and  that  Icffcc  Ihould  Jiold  difcharged  of  the  rent.    D.  187.  pi.  5.  Mich.  2  Se  3  El^s.  Anon.    %t 

there  is  added,  QuiCL-e  bien, ♦  The  Icafe  was  for  60  jf.irs  if  he  mJ  bis  (OMp^tnl-ns  )>  lai^Kvt 

and  held  that  ibe  leafe  determined  by  the  death  of  either  of  them.    Cro.  1.  ^77.  Mich.  1?  Tac. 
B^R.  S.C.  ^  in      ,         ij 

[  +.  ff  two  jointenants y»r  life  arc,  and  on^  leafes  bis  moiety  to  «r- 
otber  for  certain  years  to  commence  afier  bis  deaths  this  is  a  ebcid 
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leafe  lo  charge  his  companion  after  his  death ;  for  this  is  a  prejent  ^^  Ana.i6 
intertft  in  the  leffee,  though  it  be  to  commence  in  cftate  in  future  *{j!i2isto*h» 

*  Harben  v.  Barton.  3  Ja.  B,  R.  s.  c.  and 

agreed  between  Whitlock  and  Huntwell.  ]  •  there  au 

^  ,  the judges 

«xcrpt  Popham,  Anderfon  and  Periam  helJ^  that  this  leafe  IhaH  bind  his  companion  as  well  as  a. 
IraCe  made  to  commcncelmmediately,  or  at  a  day  after,  if  it  takes  eifeA  in  polfefTion  in  the  Hfe  of 
the  ieflbr ;  but  the  other  three  held  otherwife,  and  the  cafes  are  nor  like ;  {txs  in  the  commence- 
ment it  appears  that  ic  is  not  poffible  for  this  leafe  to  take  et*edl  in  the  life  of  the  leffor,  nor  caa 
it  by  any  means  iinlcfs  the  leflbr  furvives  ;  andiherefore  the  leafe  (kaU  be  void  ;  and  it  wasfiid, 
that  the  rfu\{m  luhy  a  httff  itfifflpffkn  by  one  jointeuitnt  Jhali  hind  bii  comt^n'mn  if  bs  Jut -viva  is,  becaufe  M 
to  the  P^Jf^'w  ti-  joiftture  tt  fnrrrit,  ihnugh  as  to  Xbt  frankienement  i:  is  not,  &C— D.  187.  Mar^* 
pi.  5.[but  mirpla':eda5;ainftpl.  6.]citrs  Trin.  37  Eliz.  Harding  v.  Chakde,  [but  feemscobc  S. 
C.3  S*  P.  adjnUf;ed  b  efoie  I'M  thcjudge»'  of  Serjeant's  Inn  to  be  i^ootl^  but  (^>e  opinion  of  7  judj^e^ 
againfl  ^.  ■  — Mo.  3<;5.  S.  C.  but  (^ates  it  as  of  joinienanis  in  fee,  nnd  that  it  uas  adjutlj^ed  a 

];4X)d  leafe  to  bind  the  rurvivor.-*-— And  ibid.  fayS  the  like  |vnnt  wns  reiolved  in  tlie  Dutchy  Cham* 
her,  and  decreed  there  by  the* advice  of  Clench  and  Walnilley  J.  and  Jjro^ravc  Attorney  of  the 
dutchy  in  the  cafe  of  Sharpner  v.  Hardeoham.  S.  P.  refolved  and  a?>reed  per  tot.  Cur.  Cro. 

J.  91.  Mich.  7  Jac.  B.  R.  in  cafe  of  Whitlock  v.  Uorton.— — And.  Ibid,  cites  it  asrefoWed  before 
io  cafe  of  H:!rby  v.  Barton. 

[  5.  If  two  jointenants/ir  life  are,  and  one  grants  his  moiety  to  y.   S.P.andthe 
S.  to  have  for  certain  years  to  commence  after  the  death  of  his  compa-  !?,l!^^I  "L 
«/*»,  and  the  9tber  rmtety  to  thejatd  J,  o.  by  the  fame  deed  to  have  nicv.i  :s  only 
f^om  the  death  of  the  Ujfor  for  certain  years  and  dies;  the  furvivor  a  pciiibilit/ 
ihall   hold  the  land  difcharged  of  any  leafe,  notwitfiftanding  this  ^ij^^^^^^ 
grant ;  for  the  leafe  of  his  own  moiety  (which  he  might  have  leafed)  itnd  it  was 
15  not  to  commence  till  after  the  death  of  his  companion,  and  he  •  pureed  that         »% 
had  not  any  power  to  leafe  the  other  moiety,  which  was  the  moiety  |gna,^^^, 
of  the  companion,  and  fo  all  void.     M.  3  Jac  B.  R.  adjudged  be-  namtofttud 
tween  Whitlock  and  Huntwell.  ]  fif^'rftbc 

fUiiety  of  his 
domffAtu^,  the  covenant  is  void,  though  he  fiiould  furviva.    Mo.  776.  Tiin.  2  Jac.  Whitlock  v. 

Hartwcll. Cro  J.gt.  Mich,  3  Jac.  B    R,  by  the  n;nne  of  W.iztlock  v.  Hortow,  and 

Aates  it,  tjijt  the  other  jointcna  u  luijv'ivcd  the  lelTor,  and  that  it  was  refolved  that  the  leafe  wai 
not  giKid  for  .iny  part ;  but  that  by  the  firlt  words  it  was  a  good  leafe  b/thclelfor  of  her  own  pari» 
liad  ihc  happened  cj  have  furvived  her  companion,  which  (he  did  nor,  and  therefore  adjudged  for 
the  plaintifi; 

[  6.  If  Tifeme  covert  and  y»  S.  are  jointenants  for  lifey  and  iaron   ["  aS  I  1 
andjeme  by  indenture  leafe  she  moiety  of  the  feme  for  certain  years  5  ^  ^^ 
rendering  rent,  and  after  the  feme  dies,  the  iurvivor  fhali  not  avoid  judjedRoll. 
this  leafe  ;  bccaufe  it  was  and  is  the  leafe  of  die  izxtit  prima  facie,  R.442-— — 
till  fhe  has  difagreed  to  it,  and  only  avoidable,  and  the  furvivzr  s'^^^j**** 

is  not  privy  to  her  to  avoid  it  j  for  the  leafe  was  an  acluad  fever-  judged j 

ance  during  the  years^  Adjudged.  14  Ja.  my  Reports  Smallman  BuUtiTa. 
V.  Agborrow.  ]  .^  p-  ^' 

'         o  J    ^  judged.— • 

S.  C.  ailjudgedy  and  th'at  it  is  as  a  leafe  made  by  her  until  (he  after  the  coverture,  or  one  who  claims 
in  privity  by  bcr,  avoids  it  by  entry,  where.is  clie  jointenant  is  paramount  the  fcn^e,  by  furviving 
|jeo  3nd  not  under  her*    Cro.  J.417.  B.R.  S.  C. 

7»  Where  a  man  and  his  lands  are  chargeable  to  execution  by  any  Br.  Exccu* 

ynsj'i  yet  if  he  and  another  are  jointenancs,  and  the  party  who  is  ',*°8*ci^es 

charged  dies  before  execution  made  of  the  moiety  of  his  lands,  and  the  50  A  if.  5. 

pther  fujrvives,  the  furvivor  fliall  hold  it  difcharged,    Br.  Charge,  that  where 

pL6l.  the  receiver 

r  of  money 

doe,  to  the  kiojr,  and  A.  purcliafe  jointly,  the  receiver  dies,  and  A*  furvives,  he  (ball  not  be  cbar;;ed  \ 
but  where  the  baron  and  feme  piircliafed  a  leafe  for  40  years,  and  the  baron  received  nt  fupra, 
and  died,  the  feme  was  cliarged  by  it;  for  it  is  a  c^/;/ ;  coritra  of  franktenement ;  but  Brook  fays 
l^uacre  inde.  Br.  Charge,  pi.  34.  cites  S«  C«  acc«     .■  1  >Br.  Joinieoantfi  pi.  30.  cites  S.  C.  ace. 
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■  Co.  Litt.  1S5.  a.  fays>  tlmt  if  a  recovery  l)e  bad  againll  one  joiotenant,  wh*  <fies  fkcfore 

ezecutioOy  the  furvivor  ihall  doc  avoid  this  recovery ;  becauie  tlie  rf^bt  of  the  moiety  is  Uumlbytu 

This  differ-  g.  If  ffvo  jointenants  in  fee  are,  and  one  of  them  toithin  age  makes 
srewi^by*"  ^fioffhunt  in  fee  of  his  moiety,  tf»^^^/>r,  the  furvivor  (hall  not  enter 
Dodcridge  for  the  infancy  of  his  companion ;  for  by  his  feoffment  the  jdlnture. 
andHaugh*  was  fevered  fo  long  as  the  feoflfment  remained  in  force;  hut  if 
R°iia*^in  *  *^'^  ^®  within  age  and  make  afeoffmtnt  in  fee,  one  joint  right  re- 
cafe  of*  mains  in  them,  and  therefore  it  one  dies  the  right  will  furvive  as 
Smallman  from  the  firft  feoffor,  and  the  furvivor  mav  enter  into  all.     8  Rep. 

V,  Agbur-      ,^      jijji^  .  -  YXi%,  in  the  Star  Chamber  In  Whittingham's  cafe, 
row.  ^^  ^^  ** 

fo  it  is  if  9«  If  oi^c  jointenant  grant  vejiuram  terra^  or  herbagium  ternc 
iwo  joiQte-  fcr  years  and  dies,  this  fliall  bind  the  furvivor ;  for  fuch  a  lefiee 
beo/awa-    jj^j  right  in  the  land.    Co.  Litt.  186.  b. 

iitf  and  the  ^ 

one  grants  thtfevrral  pifchmry,  Co.  Litt.  x86.  b.«— ^«/  if  one  grants  a  common  of  pafbinsr  or  of  tnr- 
bary,  or  of  eflovers,  or  a  corudie,  &c.  out  of  his  part,  or  a  way  over  the  land,  this  Ihall  not  biodthc 
iurvivor  $  for  it  is  a  maxim  in  law  ihatjKi  accrejcetidi  pr^ertur  ot^hMt^  and  there  is  aoother  masdnna 
|bat  uUfnatio  rei  prgeftrtur  juri  McrtJcenJi,    Co.  Litt*  la5*  a« 


Prefint^"  (^)  ^^^^^'^  ^^  ComtnoTi.  Id  what  Cafes* 

nent  (G) 

<  Rep.  8.  a.  [  I.  "I  F  a  man  Uafesfor  life  the  remainder  to  the  right  heirs  of  J. 
1p.  injuf-  1   S.  and  J.  D.  who  are  alive  at  the  time,  their  heirs  (hall 

bam'^afe.  ^^^^  ^^  remainder  in  common ;  becaufe  this  Tnay  veft  in  mu  hrforo 
cites  %4£.  ['/  Gifts']  in  the  other j  and  cannot  veft  in  both  at  one  time.  18 
3. 29.  a.       E.  3.  28.  ] 

Devife  tp  1  [  2.  If  a  man  feifed  in  fee  of  a  houfe,  devifes  it  to  bis  wife  for 
tcTthcir  ****  /^,  the  reverjion  to  his  two  fins  equally  and  to  their  heirs  and  dies, 
beini  is  a  the  two  fons  (hall  have  it  in  common.  Tn  41  £Iiz.  B.  R.  ad^ 
jointcnan-    judged.  See  30  H.  8.  f.  133.  See  28  H.  8.  28.  C  158.  ] 

cy.  a  And. 

17.  Loweny.  Bedd. 

Hct.  55.  [  2*  So  if  he  devifes  to  bis  two  daughters  and  to  the  heirs  tf  their 

V  Wat^^  ^^  bodies  begotten  by  equal  portions  equally  to  be  divided  and  dies; 

KINS  Mich,  thofe  words  'equally  to  be  divided)  makes  them  tenants  in  com- 

3  Car.c.B.  mon,  though  they  never  make  partition  in  faclo^  for  his  intent  op* 

fhT  f^nri-**  P*^^^  ^^^^  ^^  ^^**  ^  divided,  and  by  confcquence  that  there  (hall 
vor  hold       be  no  fur\'ivor.  Refolved.   3  Rep.  39.  b.  RaicliiPs  cafe,  and  iaid 

^ace  it        that  it  had  been  fo  adjudi^ed  feveral  times  before.  1 

would  be  ^     ^  ^ 

agiinCl  the*  will  of  the  devifor;  per  Harvey.— —But  it  was  faiJ  that  if  the  words  had  been 

(€ft<dh  to  bf  divided  by  J,  S.J  it  had  been  clearly  a  jointenaocy.  See  pi.  5. 

*[482] 

4Le.  19- pi*  [  4,.  If  A.  devife  certain  lands  to  his  three  fons,  infants^  7*.  fF* 

ti'Inz^'  ^^^  ^*  ^^  ^^^'^  heirs  for  ever,  and  there  further  follows  this  ^ufe, 

c.  B.  in  ^»^  ^  ^ill  if  that  the  faid  lands  be  equally  unto  myfaid  three  fim  tj 

Web-  the  overfightj  order^  and  difcretion  ofC,  D.  and  E.  or  any  two  of  them 

itV«  bd?  fi  ^^  '*^'  part  to  he  aj/igned  and  appointed  U  T.my  fin  fifoU  he  of 

by  Dyer  thofe  lands  which  lietfa  moft  fit  to  be  occupied  and  nearcft  adfoiniic 

aiidWedon  to  the  mefluage  wherein  I  now  dwell ;  this  is  an  eftate  in  coaunoa 

f!l2h  divic  and  not  a  joint  eftate,  though  the  aft^al  diviiiQa  diercof  bv  mefics 
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r 

and  bounds  bcleft^to  the  faid  three  perfons  named  to  this  pttr- 

pofe.     H.  17  Car.  B.  R.  adjudged  upon  a  fpccial  verdia,  between  ♦  F0L90. 

Dearfley  and  AbboL  Rot,  ]  y    -    ~^ 

^  "*  IS  made 

(between  th«m  to  be  divided  by  my  executors,  Sec.)  that  they  arc  jointenants  until  the  divifioQ  be 

made. 

[  5.  A  man  fcifed  in  fee  of  land,  and  baving  two  daughters  A.  J^*^*'*'  bo 

and  B.  and  C.  hisfort^  devifed  it  t$  the  faid  two  daughters  equally  to  f^JaSe 

ke  divided  between  theniy  to  have  and  to  hold  to  them  and  to  the  Jur-  by  name  of 

vivor  ofthem^  and  to  the  heirs  of  the  body  of  the  jurvivor  of  them,  ^^^^  ^ 

for  and  until  there  Jball  be  paid  unto  each  of  my  faid  daughters  the  ^  ^]^  ^^^^ 

full  and  whole  fum  of  150 A  at  one  intire  payment;  and  upon  this  pcrHoitCh. 

icondition^  that  upon  the  payment  of  the  faid  money  ^  this  my  will  and  devife  J-  who  faid 

of  my  faid  lands  unto  my  faid  daughters,  and  to  either  of  them,  rg^Jon^^of^ 

and  the  heirs  of  the  body  of  the  furvivor  of  them  as  aforefaid,^fli7v  this  cafe  is, 

be  utterly  void,  and  of  none  efFefl.     Upon  this  devife  the  faid  daugh-  thatthcfiii^ 

•   •  1  •  ♦         r       ^L        I-    'i*        words  did 

ters  are  jointenants,  and  not  tenants  m  common  ;  for  though  it  a  ^^  ^^^^j^^  ^ 
devife  be  made  to  two^  equally  to  he  divided  between  thenij  they  fliall  tenancy  iu 
be  jointenants,  becaufe  in  a  will  the  intent  of  the  devifor  fnall  be  common 
interpreted  to  be  fo,  yet  it  is  not  fo  in  cafe  of  a  grant  orfeojinent,  ^^J^^^^^ 
hit  in  a  will  this  is  a  tenancy  in  common  by  conlhudion,  and  not  but  by  im* 
by  exprefe  words,  but  only  by  colle^ion  of  the  intent  of  the  devifor.  plication  or 
But  if  the  other  words  of  the  will  (hew  his  intent  more  ftrong  to  tkIJ?Wros'« 
be,  that  he  intended  a  jointenancy,  this  fliall  be  fo  interpreted  ;  for  Rep.ao,n. 
the  other  words  are  habendum  to  them  and  the  furvivor  of  them  and  in  cafe  of 
%0  the  heirs  of  the  body  of  the  furvivor  of  them,  which  implies  ^',^^''  ^' 
ftrongly  that  he  intended  a  jointenancy,  or  otherwife  the  furvivor  And.  xz 
cannot  have  it,  and  f  [fo  alfo  do]  the  other  words,  that  they  and  Mod.  303. 
the  furvivor  fliall  have  it  until  the  feveral  portions  fliall  be  paid  i  [5^^^.^^'^^'*^ 
but  if  they  are  tenants  in  common,  then  they  are  but  tenants  for  fays  jt  was 
Jife,  and  the  furvivor  is  to  have  the  eftate  tail,  and  then  by  the  adjudged  a 
death  of  one,  her  eftate  is  determined  before  her  portion  paid,  and  J«»nj«"^n; 
j^o  remedy  for  itj  but  if  it  be  a  joint  eftate,  then  they  are  jointe-  of'the  fab- 
jiants  for  life,  and  the  furvivor  fliall  have  the  eftate  tail  in  the  fcqncnt 
whole,  in  truft  for  the  portion  of  the  daughter,  who  is  dead ;  and  ^^^/^^ 

I  1         1     n  1  •  i_  1-    •  ^1-  -^   •  ^   •  which  do 

It  appears  by  the  laft  words,  viz.  the  condition,  that  it  is  not  in-  ^^^  contra- 
tended  that  the  eftate  fliall  end  till  the  portions  paid.     P.  1650.  diathe 
adjudged  upon  a  fpecial  verdift  upon  matter  Ford's  will  of  Devon  ^ords 
a  reader  of  the  Middle  Temple,  between  f  Furfe  and  Wcekes.  be^ditiJcd) 
Jntratur.  Tr,  1649.]  and  if  they 

had  ihey> 
vrould  be  reje£led ;  for  if  they  had  made  an  exprefs  te?iaacy  in  common,  the  fubfequent  words 
vrouid  be  void— —And  in  i  Salk.  127.  in  the  cafe  ofBLissET  v.  CRANWsLLyHolCfaidithaC 
in  this  cafe  of  Roll,  the  inheritance  was  fixed  and  fettled  in  the  furvivor,.  which  Ihewed  plainly  tef- 
tator'b  inteiity  tliat  they  fbovdd  be  jointenants.— —Devife  was  to  ^,  and  B.  and  their  heirs,  ami  tha- 
h»J^  hver  of  them  eftally  to  be  divided  brtween  them  %  and  their  lieirs  after  his  wife's  death ;  this  per  3 
Tuft,  agnind  Powel,  makes  a  tenancy  in  common  ;  Powel  urged*  that  the  word  furvivor  made  a 

(ointenancy  by  expre/s  words,  and  that  no  conftru^on  is  to  be  received  againft  exprefs  words  ; 
nit  judgment  by  the  three,    i  Salk.  227.  ElilTet  v.  CranweU  &  al.  ■■Though  the  word  ffurm 

vfvorj  regularly  makes  a  jointenancy,  yet  the  fubfequent  words  do  explain  and  alter  the  lenfe  of 
the  precedent ;  i>er  3  J.  againft  one.  Cumb.  256*  S.  C.'— {  3  Lev.  373.  Mich.  5  W.  k  M.  C.  B* 
S.  cl— -[But  thofe  words,  viz«  (and  their  heir^)  are  not  there.]  *f  Contra  9  Mod.  160.  Trin* 
It  Geo.  Barker  v.  Eyles  and  Smith.  S.  P.  MS.  Tab.  cites  Sept.  1727.  Earl  of  Anglefey 

y,  Ram.     m  if  T|]^  original  ff«ins  ta  be  imperfip^  wic|iout  iomecbing  to  that  or  the  like 

r-v^  *[48.3l 

6t  Where 
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6.  Where  a  gift  is  made  to  N.  in  tail  the  remainder  to  the  right 
heirs  of  P*  and  Q.  who  are  dead  at  the  time  of  the  gift  made^  there 
the  remainder  is  in  jointure,  and  furvivor  fhall  hold  place*  Br« 
Jointenonts,  gl.  I2*  cites  38  £.  3.  26. 

7.  If  two  have  goods  jointly,  and  the  one  is  condimmd  in  eUbt  or 
damages^  and  dies,  yet  the  other  fhall  have  all  by  the  furvivor,  and 
execution  (hall  \>z  mziz  of  the  moiety  \  per  Chauiiter.  Br.  Joint:- 
nants,  pL  38.  cites  7  H.  6.  2. 

8.  By  grant  of  the  tenant  for  life  to  him  in  reverjion  and  to  txo 
ethers^  there  the  jointure  (hall  not  hold  place  for  the  third  part,  bc- 
caufe  this  enures  by  way  olfurrender  of  his  part*  Br.  Jointenants, 
pi.  14.  cites  7  H.  6.  2.  &  4. 

9.  If  three  coparceners  are,  and  they  make  partition^  and  die  ne 
grants  20  s.  rent  to  the  other  tivofor  r^r/tf//>y  of  partition,  this  rent  fhall 
be  of  the  nature  of  coparcenary,  fo  that  if  ^^^  of  the  grantees  Jies^ 
the  others  Jhall  not  have  the  whole  rent  by  the  furvivor,  but  the  moiety 
of  the  rent  fhall  defcend  to  the  heir ;  per  Frowick  and  Vavifor.  Br. 
Jointenants,  pi.  69.  cites  15  H.  7.  14. 

10.  Devife  of  gavelkind  to  all  his  fons.  They  are  now  jointe- 
nants, and  furvivor  takes  all.  For  they  are  in  by  the  devife^  Le. 
113.  Pafch.  30  Eliz.  C.  B.  Bear's  cafe. 

11.  A  feifed  in  fee  bad  iffue  two  daughters  B.  and  C. — B.  had 
iffue  D.  E.  and  F.  A.  devi(cd  to  Z).  E.  and  F.  and  to  C.  the  rents 
of,  &c.  to  hold  by  equal  parts  to  D.  E,  and  F,  one  moiety^  and  to  C. 
the  other.  And  if  either  die  during  the  term^  then  for  the  benefit  of 
the  furvivor^  ^c.  Adjudged  a  tenancy  in  common.  3  Mod*  209% 
Pa(ch.  4  Jac.  2.  B.  R.  Anon. 

So  in  the  j  2.  Devife  of  lands  to  three  fons  fever  ally ^  of  fevcral  parcels.    And 

BlisTet  {f^^^y  '^^^  ^^  ^'>  '^  ^^'^^  ^'^  '**^"*  heirs.  They  are  (evcral  tenants 
an-dCram-  till  21,  and  then  jointenants.     3  Lev.  373.  Mich.  5  W.  &  M.  C. 

WF.LL.  3     B.  in  cafe  of  BlilTct  v.  Cranwel,  &  al» Cites  2  Lc.  (>8|  69. 

I^v.  373.     Brian  v.  Cofins. 

where  the 

devife  was  to  A.  and  B.  and  their  heirs  for  everi  and  the  longer  liver  orthemi  to  be  eqtkinr  Ji- 
vided  between  them  after  his  iuifc*s  Jeatb,  it  was  faid,  cliat  all  the  words  may  he  taken  to  AaoJ 
together,  viz.  that  they  Ihould  be  jointenants  during  the  life  of  the  fsmc,  and  tenants  io  cor»- 
snon  after  her  death. 

Put  devife  to  tbretfms  andtb'ir  btiri  rtjpcilivtly^  is  a  tenancy  in  common.  %  Lcr.  ^73-  in  caCc  wf 
Bliffet  v.Cranwell.— — «Cire^  Cro.  E.  44).  LbsMtes  v.  Doni>,  and  Sty.  434.  Torid  v.  FrHmptoo* 
— ^but  Che  word  in  Cro.  £.  443.  is  (equa'ly)  aud  not  (refpe^iively.) 


(G.  2)  Who  (hall  be  faid  Tenants  in  Common  or  Sc^ 

veral  Tenants. 

I.  TF  Tifenu  be  endorsed  of  the  third  part  of  a  miOy  there  the  ieir 
^  and  the  feme  are  feveral  tenants,  and  not  tenants  in  common  i 

for  fhe  {ball  have  each  third  toll  di(h  put  in  certain.  Br.  Several  Tc* 

nancy)  pi.  28.  cites  23  H.  3.  Fitzlu  Ailife,  435. 

2.  Land  if  given  to  two  barons  and  their  femes  in  tail  by  fou  im 

reverjion^  who  have  iffue  and  die^  and  after  the  tenant  for  life  dU%^ 

and  the  one  iffuej  andajiranger  enttr^  and  the  oiher  iffiu  brought  fit. 

fa.  again/l  thejlranger  of  the  moiety^  and  well  \  for  the  other  iffii^  is 

io 


3ointenant((*  1 4^3 

in  by  tide,  and  fo  the  ftranger  is  a  feveral  tenant  in  law  of  the 
moiety ;  quod  nota,  by  abatement.  Br.  Several  Tenancy,  pi.  21. 
Cites  24  E.  3.  2().  60. 

3.  In  fci.  laii,  if  the  lanJ  d^fcends  to  two  daugbursy  and  the  au 
takt$  barcn  and  has  ijfue'^  the  feme  diesy  the  baron  is  tenant  by  the 
curtefyofthe  moiety^  and  grants  his  eftate  to  fV.  N.  Wilby  and  Cun 
faid  that  thefe  are  not  feveral  tenants,  but  tenants  in  common,  smd  [  484  J 
therefore  the  Mrrit  brought  as  agatnft  feveral  tenants  ihall  abate* 
Quxre,  for  it  is  (aid  there,  that  it  is  dubious ;  for,  per  Skipw<  the 
tenant  by  the  curtefy,  and  he  who  has  his  eftate,  is  in  as  die  co-« 
parcener  was,  and  againft  two  coparceners  lies  one  writ  only.  Br« 
Several  Tenancy,  pi.  22.  cites  24  £•  3.  29. 

4*  Where  zjfine  was  levied  of  a  manor  by  fouvy  and  the  conufee 
rendered  the  fourth  part  againft  the  eaji  to  one^  and  another  fourth 
part  to  another^  and  fo  of  the  other  two  parts ;  by  this  they  are  feve« 
ral  tenants  of  the  frahktenement,  and  yet  the  pofleffion  is  in  com'* 
mon.  Br.  Several  Tenancy,  pi.  27.  cites  44  AfL  1 1.  and  45  E.  3* 
22.  ace. 

(H)    Tenants  in  Common.     Survivor  of  AStion. 

[  I.  f  F  one  tenant  in  common  grants  to  a  ftranger  to  cut  wood  or  Tenants  \m 

^  to  agift  beafts  in  the  Jand,  who  does  it  accordingly,  the  other  pommon 
tenant  in  common  after  his  death,  fhall  have  trefpafs  for  this  againft  liffsj^may^' 
the  Granger,  notwithftanding  the  warranty.    45  E.  3. 13.  b.  ]  join'in  per* 

fonal  ac- 
tio.^Si  and  the  furvivor  nf  them  (hall  have  the  af^ion  in  trefp.ifi  Ae  ciaufifraSo  %  in  this  cafe  the  ac- 
tion furvives.    But  not  fo  ofgoodsp  for  they  gofivtrally ;  neither  the  goods  furvive  noi'  Che  a^ion 
for  theni.  Jenk.  35.  pi.  68,  ^    . 

2.  Where  baron  and  feme  loft  in  quare  impedity  and  the  baron  £edy 
ihtfeme  bad  the  attaint^  and  not  the  executors  of  the  baron,  not- 
withftanding that  it  was  averred,  that  the  damages  were  paid  of  the 
goods  of  the  firft  baron  j  qiwd  nota.  Br.  Jointenants,  pi.  7.  cites 
46  *E.  3.  fbi.  23. 

3.  If  a  rent  be  granted  to  two,  and  the  rent  is  arrear,  the  fur-> 
vivor  (hall  now  avow  in  his  own  name  for  the  whole,  and  yet  it  was 
arrear  in  the  life  of  the  other.     Arg.  Bulf.  1 36. 

(I)     Tenant  by  the  Curtefy  of  what  Eftate.  se«curtefy^ 

[  I.  I  F  land  be  given  to  twofiften  and  the  heirs  of  their  bodies^ 
^  by  which  they  have  a  joint  eftate  for  life,  with  feveral  tails9 
and  one  takes  baron,  who  has  ilfue  by  her,  and  after  (he  dies.  The 
baron  (hall  not  be  tenant  by  the  curteiy;  for  the  jointure  was  not 
fevered  bv  the  havin?  of  i(rue.    Contra  17  E.  3.  5t.  ] 

2.  A.  has  iffue  a  daughter^  and  devifed  his  lands  to^xuutors  for 
payment  of  his  debtSy  and  till  his  debts  are  paid,  and  makes  his  ex- 
ecutors and  dies.  The  daughter  marries  and  dies ;  the  debts  are 
paid  by  executors,  the  hufband  (hall  be  tenant  by  the  curtefy.  8 
^ep.  96.  Trin.  7  Jac.  in  Manningham>'s  cafe. 

(K)  Jointenants 
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See  (d)  — 

tbedivifion  (K)  Jolntehants  ct  Tenants  in  Commoct.  By  wluf 
.l^h^hd^  Words.     [ByDevife,] 

at  law.] 

^Y^^    C  '•   ¥  F  *  nian  by  his  will  droifes  bis  land  in  E.  which  hi  VA&rrf 

l*  ol.  9 1 .  J    at  ioo\.  per  ann^  to  bis  ixecutors  and  their  heirs  in  fke^  npsn 

r^  <r^l  «a/Mp»f ^  and  tnift,  and  to  the  intent  that  thij  and  tbefurmrw  ef 

I  4®  5  J   ^^^^  ^^^  *^^^  heirs Jiand /fifed  of  lOO  marks  of  it^  to  the  n/e  ofK. 

b^c,  dnd  of  2ol.  per  ann.  to  the  ufe  ofT.  and  of  20  marks  of  it  tt> 

the  ufe  ofyt  and  in  the  end  of  the  will  is  a  claufe  that  the  exeeaUri 

fhallbe  feifed  to  the  ufes  aforefaid,  andfbaU  make  partition  and  dnrffion 

of  the  land  according  to  the  manner  aforefaid.    The  iaxd  R«  T.  and 

J.  are  immediately  tenants  in  common  of  the  land  before  any  di- 

vifion  by  the  executors,  in  as  much  as  there  waa  a  urtmm  vabsa^ 

tion  made.    Mich.  37  &  38  Eliz.'  B.  R.  ad^ged  betwees  GAboa 

and  Warner.] 

i.?.  per  2.  IfAi  in  one  part  of  his  ufilldevifes  his  lands  to  B*  infe€^  and  in 

lTbumT     ^^^l>^  ^»^  of  his  yinlldevi/es  the  fame  to  Q  in  fee.    Thev  are  job- 

io5^ro.  tenants.  3  Le.  ii.  pi.  27.  Mich.  8  Elix.  Per  Dyet  and  Browm  J. 

£.  g.ATicb.  Anon* 

t4Se35 

]Uiz.  C.  ll.  per  Aiiderfon.  S.  P.  Anon.  S.  P.  by  Tanfield  Ol  B.  lano  117.  Falch.  9  Jj& 
■      Arg.  Cro.  J.49.  Roll.  Rep.  320.  and  xo  Mod.  521. 

The  devife  3.  Devife  to  his  younger  Jons.  A.  B.  afli  C  in  tail  efuaSf  U  he  £^ 
^C.^  '  ^^^  h  ^^  portions ;  and  if  one  oft  hem  dicy  then  the  Hw  that  pcr^ 
imifznd  vivejballbe  next  heirs  i  per  Dver  and  Wefton  J.  They  are  te- 
then  fol-  nants  in  common ;  and  they  held,  that  the  words  (equally  to  be  dn 
ij^^'^Jix.  v^^«^)  ^s  ^^  intended  of  a  divifion  in  feft  and  pofleffion,  but  af 
J»uniitbat  '  die  intereft  and  title;  for  if  a  man  brings  a  praecipe  quod  reddat  de 
^fryof  una  parte  manerii  deD.  in  (even  parts  to  be  divided,  it  is  no(  in- 
tJit-tV^  tended  divided  in  poffeffion,  but  divided  in  intereft  and  title.  Bat 
iycjuaip^  if  one  of  the  brothers  dies  without  ifiue,  the  two  furvivors  hare  his 
fioRs.  The  part  by  purchafe,  and  are  joitttenants.  3  Le.  19.  Pafch.  14  £Ex. 
whole         Webfter's  cafe. 

couit  a- 

greed  this  to  be  a  tenaoq^  in  common,  the  teftator*!  intent  appeariii)^  to  be  i<s  bf  bis  fajiag  ttOL 
each  ihall  be  the  Other's  heir  by  equal  portions,  which  cannot  be  if  there  Ihall  be  a  forvifor; 
But  had  the  words  been,  if  oat  if  tbtm  JSt,  then  every  of  themJbaU  be  tbe  otbet^i  heu-f  witboot  liiofe 
words,  (by  equal  portions)  then  ihe^  doubted  what  the  fenfe  of  them  would  be ;  and  iioae  rf 
the  court  held,  that  they  would  be  vam  words,  and  fenfeleCs,  and  others  doubted.  Bat  ycc  itmf 
afterwards,  upon  good  confidencion,  adjudged  to  be  jointenancy ;  for  (b  It  is  implied,  and  k  wm  as 
much  as  to  iay>  that  each  fitrvivorjhall  U  the  athtr's  beir.  And.  194.  Mkh.  31  £fia«  Fowkrv. 
Ougley. 


4.  A  de^fe  to  two  eptaUy^  and  to  the  heirs  of  theit  hodiesy 
a  tenancy  in  common.    Cto»  £.  696.  cites  18  £lix.  Shcpimd'; 
cafe. 
Land  de-  5«  So  devife  to  two  and  their  heirs  eqtiaUfy  is  a  tenancy 


vifed  to       mon ;  but  a  devife  of  land  to  two  equaUy  and  to  their  heirs^  is  a  jaor 
^  2,     tenancy.  Cro.  E.  696.  Mich,  41  Eli^c  B.  R.  Lewen  v.  Cox. 

vidutttiween  tUmandio  tbdr  bgirs,  snokes  a  tenancy  ia  Common*  ToUv  143.  cites  41  Elii 
T»  Loweo. 

4. 
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6.  Lan^  are  ievtfiito  two  nun^  and  to  a  child  in  ventre  fa  mere  ; 
the  child  fliall  take  by ^  the  devife,  but  whether  in  common,  or  id 
jointure,  Dyer  Cb.  J.  doubted.  Mo.  177.  pi.  312.  Mich.  24  Eliz. 
Anon. 

7.  A.  having  two  daughters,  (his  heirs)  devifes  his  land  to  them 
in  fee.  pser  Cur.  they  (hall  hold  by  the  devife,  becaufe  he  gives 
another  eftatt  to  them  than  depended ;  for  by  the  defcent  each  of  theoi 
had  a  diftin(5^  moiety,  but  ov  the  devife  they  are  both  JointenantS) 
tod  the  furvivor  (hall  have  all.     Owen  65*  Hill-  37  £lifi&.  Anon^ 

8.  If  a  man  had  land  in  borough  englijh,^  and  guildahle  landsy  and 
devifed  all  his  lands  to  his  twofons^  and  dies,  both  of  them  (hall  take 
jointly,  and  the  younger  (hall  not  have  a  diftin(^  moiety  in  the  bo- 
rough-englifh,  nor  the  elder  in  the  guildable  land,  but  they  are  both 
jointenants  j  per  Fenner.  Owen  65.  Anon. 

9.  A.  devifes  all  his  land?  to  B,  and  after,  in  the  £ime  will,  devi* 
fes  Black  Acre  to  C  They  are  tenants  in  common ;  but  if  he  de* 
vifes  all  his  lands  to  B,  and  after,  in  the  fame  will,  devifes  all  his 
lands  to  C.  By  this  they  are  jointenants  by  intention  of  devifor. 
Yelv.  209.  Mich.  9  Jac.  B.  R.  Wallop  v.  Derby. 

to.  Devife  to  five,  their  heirs  and  affigns,  all  of  them  to  have  f  ^gg  1 


of  Lewen 
v.Cox.        cites  »  &  3  Ph.  It  M.  BendL 

11.  A  devife  to  two  equally  to  he  divided  between  tkem^  and  to  the  But  ejual/y 
furvivor  ofthem^  makes  a  jointenandy^  on  theexprefs  impott  of  the  ^*"^f!" 
Jaft  veords.  Per  Hale.  Vent.  216.  Trin.  24  Car.  2.  B.  R.  in  cafe  Zm^ 
of  King  v.  Melling.  suiaing 

more,  . 
makes  a  tenancy  in  common.  Vcm.  32  Hill.  1681.  Thicknefs  v.  Vernon.— -Though  th« 
wortls  (equally  to  be  divided  betwixt  them)  fometimes  in  a  will  may  make  a  tenancy  in  common, 
i>nly  by  way  of  conftruAion,  and  that  it  was  the  intent  of  the  teilator,  th;)t  there  Ihould  be  a  divi* 
fjon  or  partition,  yet  if  a(Terw.nrds,  in  the  will,  it  is  declared  ir  (hould  go  io  the  fwviver,  thac 
U'oald  ouft  fnch  cou(\ruAion,  and  it  would  be  ajoint-eftate,  even  iu  the  cafe  of  a  devife  by  wilL 
2  Vera.  323.  Mich.  1694.  Clerk  v.  Clerk  aud  Lady  Turner.— -S. P.  Sti.  in.  Hurd  v.  X.ea* 
chalL 

12.  A.  devife  to  A.  and  Z* paying  25/.  per  ann.  out  of  the  rents 
to  C.  during  his  life,  viz.  12  /.  10  ;.  by  each  of  them,  is  a  tenancy 
in  commons  per  Jefferies  C.  Vern.  353.  Mich.  1685.  Kevi^  v« 
Roufe* 

13.  A.  devifed  to  B.  his  daughter,  and  to  C.  D.  and  £.  his  grands 
daughters  by  another  daughter  deceafed  the  rents  of  S.for  y>years^ 
to  bold  hy  equalpartSy  viz.  B.  to  have  the  fnoietyy  and  the  three  grand* 
daughters  the  other  moiety,  a?ul  if  either  die  before  the  30  year& 
expired,  then  the  faid  term  to  be  for  the  benefit  ofthefurvivory  and  if 
they  all  die,  then  the  fame  vras  devifed  over  to  others.  The  words 
of  the  will  (hew  them  to  be  tenants  in  common  i  for  equally  to  be 
divided  runs  to  the  moieties.  Adjudged  and  affirmed  in  erior. 
3  Mod.  209.  Pafcb.  4  Jac.  B.  R.  Anon. 

14.  A  truft  by  devife  was  that  the  profits  ihould  ^  equally  divided  S.  c. 

htween  M.  bis  wife^  and  B.  bis  daughter  during  the  life  of  AU  and  W»n*'» 

/i      Rep-  34«  *• 
after      ^  ^^ 


4^6  tointenantg^ 

41.  Pafch.  ajhr  MJs  debfh  to  the  ufijf  B*  in  tall,  remainder  owtti  6.  iiei 

1701.  ftatcs  without  ijfuey  living  M.    This,  by  the  opinion  of  the  judges  of  C, 

i^lXif  a/  ^'  ^^  wl^onj  >t  was  referral,  Is  a  tenancy  in  oommon  between  l/L 

itw  Qftff.  and  B.     So  that  M.  has  no  title  to  B/s  rodiety,  either  by  furmor* 

tatory  and  {hip  or  implication  \  nor  cfoe^  that  moiety  either  deiceiid  or  refult 

it^M  m-  ^^  *^  **^'''»  ^^^  ^^  ^°  ^^^  mo<ety  during  M/s  hie,  it  was  am  in^ 

fifled,  that  tereji  undlfpcfid  of,  and  i«  nature  ef  a  tendency  per  auter  t»«y  and 

theiKe  confequeiuly  belonged  to  the  admintftrator  of  fi.  and  decreed  accocil* 

"lah^aod  ^^S'y*    ^  Vem.  430.  Hill.  170 1.  Philips  r.  Philips^ 

ttecciriry  implication  that  M.lhoutd  have  it  for  her  life.  And  the  fcteftcr ofltct  thedUfciiBt 
opitii(Mis  on  this  cafe,  viz.  The  Mafter  of  th^  Rolls  held,  that  M.  an^  b.*were  jotnCBpants,  aad 
that  all  furrived  to  M.  Afterwards  on  appcil.  Lord  Somers  held,  th»it  M.  joid  B.  were  teuaots 
in  common*  and  that  B»*s  eftate  determining  hy  her  death,  the  remaindemian  orreveriiaoer  had 
a  ri^  to  that  moiety.  Afterwards  L.>rd  Wright  was  of  opinion,  that  an  eftate  hy  impli* 
cation  arofe  to  M.  in  B.'s  moiety  afcer  B.*3  death,  liut  upon  referring  it  to  the  court  of  <X  B.  ibey 
conceived  that  B.  and  M*  were  tenants  in  commoni  and  that  M.  had  att  eftate  per  auter  xicf 
which,  upon  the  ftatuce  of  frauds  (chat  takes  away  occupancy)  ought  to  go  to  B.'s  aJminiftratrix* 
viz.  M.  the  mother,  and  that  B.  had  not  an  eftate  tail  in  the  truft ;  for  that  mergers  are  odiocis  in 
cquiry,  and  never  allowed  unle(s  for  fpecial  reafons. 

AfS  "  R  15.  A.  devifcd  his  lands  to  his  nieces  E,  and  J.  equalfy  to  be  Jfirf- 

lo^^  jmd  ^^  between  tbetn  during  their  livesy  and  after  the  deceefe  oftbemtu)$f 

Jloit  Ch.  J.  then  to  the  heirs  of  J.  and  dies.     J.  dies,  living  E.    Adjudged  that 

delivered  £.  and  J.  were  jointenants  during  life,  and  the  fee  to  the  heirs  of  J» 

tte  opinion  but  E.  to  enjoy  all  for  her  life.  And  Holt  Ch.  J.  held,  that  by  mak- 

conrr,  that  ing  it  a  tenancy  in  common,  the  devife  might  be  in  danger;  for  if 

this  was  a  j;.  had  died  firft,  what  would  become  of  that  moiety?  for  a  contio- 

jomtcnan-  ^  remainder,  which  cannot  take  efFefl  when  the  particular  efiaCe 

1^  remain'  dctermmcs,  IS  void.     And  afterwards  it  was  adjudged  a  jointeiiaQCj* 

dtrjtnrrdtU  Holt's  Rep.  370.  Pafch.  6  Ann.  Tuckcrman  v.  Jeftrics, 

mm4ty  is 

cwtiir^ait,'      '  S.  C.  cited  Tr.  11  Geo.  Arg.  9  Mod.  i^Z.  in  cafe  of  Barker  ▼.  Eyles. 

[487*1  ^^-  A.  dsbttX  20,000/.  was  bequeathed  to  five^Jhare  and  fittre 

Thisdc-  alikC',  equally  to  be  divided  between  them,  and  if  any  of  them  die^  dien 

jctte  was  his  Jhare  to  go  to  the  furvivors  orfurvivor  of  them*     Ld.  C.  Cowper 

reverfej  on  held  this  to  be  plainly  a  tenancy  in  common,  from  the  words  ((haie 

thc'lorti^  and  (hare  alike  j)  andby  the  fubfequent  words  (if  any  (rf'thcm  die, 

Ibid,  in  a  his  fhare  Hiall  go  to  the  furvivors,  &c.)  thcymuft  be  intended,  if 

note  atid-d  any  of  them  die  in  the  life  of  the  teitator,  and  fo  ey^rj  won!  of 

amHays  ^* '  the  will  will  have  its  operation.     And  without  that  daufc,  if  anv  had 

though  *  died  in  teftator's  life,  fuch  child's  part  would  have  been  a  latfed 

quxre,  legacy^  and  have  gone  to  the  executor  as  undifpofed  of  by  the  wilk 
the^fe  *of  "^"^  ^^'  ^^  underftand  it  thus,  viz.  if  any  of  them  (hould  die  before 

Stringer  die  receipt  of  the  money,  it  would  be  intrrely  dehors,  there  being 

Asu  Phi-  nothing  in  the  will  to  juftify  fuch  conftrucKon.    Wms's  Rep.  go. 

L,rs  de-  Trin.  noi.  Ld.  Bindon  v.  Ld.  Suffolk. 

creed  at  the  ^  '     ' 

Rolls,  Mich.  1730,  Lord   Cowper's  opinion  be    not  adhered  to?    Wms*? Rep.  07  The 

word  (funrivor)  muft  fignify  fometiiing,  and  thercft>re  it  (hall  be  fof/trwi^  'f^'f  "ifthtm  £i  htfmt 
the  twney  rece'.wd.  MS.  Tab.  cites  S.  C.  x6  Jau.  1707.  and  ftates  tue  debt  bequeathed  lo bate ' 

«  dif^rutt  debt, 

G.  Equ,  R.       ly.  A.  devifed  fevera!  leafeliold  houfes  to  B.forlife^  and  efier  B^i      ^ 
146.  S.c.      ^^^j^  ^^  j^^  and  her  3  children  equally  amongjt  them.    Decreed  to  be      ^ 
a  tenancy  in  common,  though  no  mention  of  any  divifion  to  be 
made.  Ch.  Prcc.  491.  Pafch.  1718.  Warner  v.  Hone* 

x8.  A. 
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18.  A.  cfevifed  land  to  be  fold  for  payment  of  debts,  and  the  fur-  This'dc 
•flus  to  be  vefted  in  land  and  fettled  on  B.  and  d  and  the  furvivor  of  Sfi^i^j 
iheni^  land  tbilr  heirs,  equally  to  be  divided  between  them  Jhdre  andjhare  appeal  to 
vUke.    B.  died  in  A/s  life-time ;  then  A.  died  leaving  J.  S.  his  heir  V^°^^^*^-2f 
at  law.    The  queftion  was,  if  this  was  a  lapfed  devife,  and  fliould  ^g,  Jl^^ 
go  to  the  heir  at  law,  or  to  C.  the  furvlving  devifee.     This  cafe,  m<k1.  i57» 
coming  before  Ld,  Commiilioners  Raymond  and  Gilbert,  was  put  *^o«  *-C« 
off  for  difficulty,  and  afterwards  Ld.  C.  King  held,  that  by  the  firft 
fuut  of  the  will,  th<fy  were  plainly  jointenants  for  Ufe,  ana  the  after 
"Words  importing  a  tenancy  in  common,  they  are  tenants  in  coixx- 
mon  of  the  inheritance,  and  fo  every  word  of  the  will  takes  efFe^, 
and  B.  dying  in  the  life  of  A.  thereby  C.  became  ihtitled  to  the  whole 
for  life,  and  the  inheritance  being  devifed  in  common,  the  one  ' 
moiety  having  laffed  by  the  death  of  B.  in  A^s  life,  therefore  C.  fljall 
take  all  for  life,  and  a  moiety  of  the  inheritance  (hall  defcend  to  A/s 
heir  at  law,  expedant  on  C/s  death,  and  the  other  moiety  of  the  fee 
to  C/s  heir,   a  Wms*s  Rep.  283.  Pafch.  1725.  Barker  v.  Giles. 

19.  Devife  to  tru/iees  and  their  heirs  in  truft  for  B.  for  life,  re  . 
mainder  to  the  children  of  B.  by  her  then  huiband,  in  truft,  diat  they 
iball  have  the  profits  thereof  when  they  come  of  age.  The  chil- 
dren will  take  a  fee  as  tenants  in  common.  Mich.  11  Geo.  u 
9  Mod.  104.  Bateman  v.  Roach. 

(L)  Tenants  in  Common.  In  what  Cafes  theyfliall  ^^^^ 
be   Jointenants,  or  Tenants  in  Common*    [By 


at  one  time.  For  both  by  intendment  will  not  die  at  onetime.  ] 
.  [2.  If  a  man  gives  to  baron  and  feme,  and  f,  and  to  the  heirs  of 
the  ledy  of  y.  the  remainder  to  him^  and  to  the  right  heirs  of  the 
baron  and  feme,  their  heirs  fhall  take  in  common  for  the  caufe  afore- 
faid,  Dubitatur.  38  E.  3. 26.  ] 

f  3.  So  if  a  man  leaje  to  A,  the  remainder  to  him  and  to  the  right  f  4.88  1 
heirs  ofB.  who  is  alive,  they  ihall  uke  the  remainder  in  common  f 
becaufe  they  take  the  eftate  at  fever al  times4    38  £.  3.  26.  b.  ] 

[  4.  If  Af.  by  his  obligation  acknowledges  hiwfelf  teneri  Sc  obligari  if  a  man  it 
ekcano  ^  capitulo  Eborum  ^  A.  B.  and  C  D*  in  2000  marks folvendis  bound  in 
tifdem  decarw  (sf  capitulo,  in  this  cafe  the  dean  and  chapter  are  te-  '5!?^'  '^^ 
nants  in  common  with  A.  B.  and  C.  D.    Becaufe  the  body  politick,  fecuUr"and, 
having  a  feveral  capacity  from  the  body  natural^  cannot  take  jointly  the  one 
ivith  (hem,  and  the  folvendis  to  the  dean  and  chatter  does  not  alter  *j^"'  ^***' 
the  cafe,  but  is  void,  being  contrary  to  the  tremijjes,  which  is  a  per-  furviv^^^but 
lb£l  *  lien  of  itfelf,  and  therefore  after  the  death  of  A.  B.  and  C.  D.  thefurvi. 
the  dean  and  chapter  cannot  bring  aftion  of  debt  upon  this  obligation  "^^^  ^^  ^^^ 
Iblf Ivt  but  muft  join  with  the  executor  of  the  furvivor  of -the  faid  fuccefforof 
A.  B«  and  C.  D.    For  this  is  joipt  between  them.    Mich.  9  Car.  the  othet 
Vol.  XIV.  Pp  B.R.fl»iiJ«i» 
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ittaaaAmn  fi.R.  bctwccn  thc  dcan  and  chapter  of  St.  Peter's  of  Yort,  aol 
noil'  fd^**  G.  Power  defendant,  adjudged  upon  a  demurrer,  dut  fuch  adion, 
Hcct'man  brought  by  the  dean  and  chapter  onlv,  is  not  well  brought;  bat 
aftion  of  judgment  againft  him,  I  being  of  thc  defendant's  counfd*  Intntot 
J^."'-    Tr.  3  Car.  Rot  350.  ] 

naats,  piM54«>-«-'*  Grig*  (Lier.) 

Jeak.  330.  [5.  If  a  man  enfeoffs  A.  to  the  ufe  efhtm  and  J7.  they  ihall  not  b« 
pU  60.—  tenants  in  common  out  jointenants ;  for  hotb  fhali  cemi  in  hy  the 
Ma!^  /tf /«/^.^  Tr.  7  Ja.  Curia  Wardorum  Some's  cafe  in  Curia  Waido- 
•  13  Rep.  rum  dubitatur.  But*  Mich.  7lj9c*  this  was  refolved  by  the  3 
55.  s.  c.  judges,  and  the  attorney  of  the  wards  accordingly.  M.  5  Ja.  B.  £ 
waTobjca-  ^j^^Jg^  P^r  Curiam,  between  Loe  and  Lee.] 

e«i,that  A.  being  enfeofTcd  tn  the  only  nfe  of  him,  and  6.  and  their beirs,  that  A,  is  im  hythtmrnm 
Lnv  tn  fbt  ftr,  and  then  the  limitation  of  thc  ufe  to  him  and  B*  and  their  heirs  cannot  Jtv^  tit 
$ftutt  which  was  'V'fitd  in  A,  hy  tbt  c««riam  law  and  vtfi  it  in  him  in  thi  ^fi  by  force  of  tbi/L^ttf  ac- 
cording to  the  iimitation  of  the  ufc»  and  fo  as  to  one  mojV/y  A.  (hould  be  in  by  the  feoffment  m 
the  per,  and  B.  as  to  the  other  moiety,  Ihould  be  in  hj*  the  ftatute  according  to  the  limitatkiQ  o£ 
the  ufe  in  the  poll,  and  confeqdently  tenants  in  common,    x  3  Rep.  55.  Samme*s  cafe* 

6.  Joiitfenants  are,  as  if  a  man  be  feifed  of  certain  lands  or  te- 
nements, &c.  and  enfeoff eth  two,  three^  four,  or  more,  to  have  and 
to  hold  to  them  for  term  of  their  livesy  or  for  term  of  another's  lifi^ 
by  force  of  which  feoffment  or  leafe  they  are  feifed,  thefe  are  jointe- 
nants.   Co.  Litt.  180.  a.  f.  277. 

7.  jtlfo  i(two  or  tbreej  ^c.  MJejfe  another  cf  zny  hnis  or  tone* 
Aients  to  their  own  ufey  then  the  diueifors  are  jointenants.  But  if 
tbey  diileife  another  to  the  ufe  of  one  of  themy  then  they  are  not  join- 
tenants,  but  he  to  whofc  uie  the  dineifin  is  made,  is  fole  tenants 
and  the  others  have  nothing  in  the  tenancy,  but  are  called  coad* 
jutors  to  the  diiTeifin,  &c.  Co.  Litt.  180.  b.  f.  278* 

Ai  if  a  man  8.  Tenants  in  common,  are  they  which  have  lands  or  tenements 
l^Sn»n»Ts'*  infie-ftntpUyfe  tail^  or  for  Ufe^  ice.  hyfeveral  titUs,  and  none  of 
in  fee,  and  them  know  of  this  his  feveral,  but  ought  by  the  law  to  occupy  tbefe 
the  I  of       lands  or  tenements  in  common,  and  pro  indivifo  to  take  tbe  profits 

fchlTh   i"  ""™o"-    C°-  Litt.  f.  292. 

to  him  belongeth,  to  anotherui/tf,  now  the  ahenee  and  other  jointenant  are  tenants  in  commoa  s 
becaufe  they  are  in  fuch  tenements  by  feveral  titles  ;  for  the  alienee  cometh  to  the  mnecy  by  tHi 
feoffment  of  one  of  the  jointenants,  and  the  other  jointenant  hath  the  t)ther  moiety  by  force  of  tbe 
lir(%  feoffment  made  to  him  and  to  his  companion,  &Ct  and  fo  they  are  io  by  feveral  titles,  thac  isV 
iay  by  feveral  feotikneots.    Co.  Liu.  f.  292. 

^0  if  ()•  Alfo  \f  three  jointenants  be,  and  one  of  them  aliens  tbat,  which 

mvpar- .  tQ  hin^  belongeth,  to  another  man  in  fee,  the  alienee  is  tenant  in 

and  thr^*  common  with  the  other  two  jointenants ;  but  yet  thc  oAcr  two 

mii^i  her  jointenants  are  feifed  of  *  the  two  parts,  wbidi  remain,  HMittly,  anl 

parr,  the  of  thefe  two  parts,  the  furvivor  between  them  two  holdedi  place*. 

ether  par-     q      j^j^   f 
cener,  anil     ^"*  -"■•••••  *•  ^V^r* 

the  alienee  arc  tcnintsin  common.  Co.  Litt.  195.  a.  f.  509. 

♦[489] 

S»  it  it  10.  J^o  if  there  be  2  jointenants  in  fee,  and  die  ine  gheth  m 

when  a  part  to  another  in  tally  and  the  othergiveth  his  part  to  another  in  taO^ 
hafefcr  hfcj  ^^  ^^/f^/j  are  tenants  in  common,  &c.   Co.  Litt.  £  295. 

%M  is  nuda  \  fw  ia  thai  cafe  alfo  the  leffees  art  tenants  in  common.    Co.  Litt.  i)S9.  b* 

II.  ir 
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ti.  li  tffhit  he  endowed  of  the  third  tart  of  a  mlL,  the  heir  and 
&e  feme  are  not  tenants  in  common,  out  fevend  tenants  for  the 
heir  (hall  have  tvro  toll  diflies,  and  the  feme  the  third  toll  difh  in  a  place 
"hj  itlelf ;  the  reafon  feems  to  be,  becaufe  dower  Jball  be  affigned  by 
vjetes  and  bounds.  Br.  tenants  in  common,  5cc«  pL  26.  cites  23  H. 
3.  and  Fitzh.  Affife  435. 

12.  Fine  df  render  levied  ta  him  that  isfeifed^  and  to  another  that 
is  nstfeifed  makes  the  ftraliger  to  be  jointenant.  Br.  Fines,  pi.  77. 
tites  22  AIT.  54. 

13.  .Note  a  diverfity,  when  the  eftate  of  inheritance  is  limited  by  ^^  '^« 
%ne  convey ance-i  there  are  nofeveral  eftates  to  drown  in  one  another.  ^^^^ 
But  when  the  eflates  are  divided  into  feveral  conveyances^  their  par-  men,  fo 
ticular  eftates  are  difiindt  and  divided,  and  confequently  the  one  '^'"  ^^^^  ^ 
drowns  the  other.  Co.  Litt.  182.  a.  b.  f"l^  /(f 

the  Icjjur 
grains  the  rtverfim  to  them  two  and  their  htin  of  the  two  bo£es%  The  jottaurg  is/evereJy  and  they  are  te<« 
aaats  in  comraoa  of  the  pofleffion.  Co.  Litt*  182.  b. 

14.  If  two  jointenants  in  fee  be,  and  they  hothjoin  In  a  leafe  to  an  ^^  ''/'jf. 
sihbot  and  afecutar  man  for  term  of  their  lives,  here  the  rcverfion,  ^jt^fc  7©* 
fliat  is  dependant  upon  feveral  freeholds,  is  fevered^     Co*  Litt.  twjecui 
191.  b.  «»«!  to 

have  ai^ 
^  hll  the  em  maidy  to  one  for  Jife^  end  the  ether  moiety  to  the  other  for  hfu    Co.  Litt.  191.  b.  19a.  SU 

15.  If  £771^  are  given  to  twoy  to  hold  the  one  moiety  to  the  one  and  BrownLsz. 
its  heirs,  and  the  other  moiety  to  the  other  and  his  heirs ;  they  are  te-  ^^ij^^^^* 
nants  in  common.  Co.  Litt.  f.  208.— -Becaufe  they  hav?  feveral  jt  be  re^^y 
freeholds^  and  an  occupation  pro  indivifo*  Co.  Litt<  190.  b.  atetUed,  yet 

they  are  dif^ 

ti«9  amftyanco^  and  livery  to  the  one>  fecondam  form  am  chartBwill  not  avail  the  other;  per 
JIult  Cb.  J.  i»  Mod.  301.  Mich.  1 1  W.  3.  in  cafe  of  Fiiher  v.  Wigg. 

Nota.  The  habendum  fevers  the  pretmjfes,  that  prima-  facie  fecmed  to  be  joint ;  for  an  exprefs  eftate 
sontrouls  an  implied  eltate.   Co.  Litt.  19.  a.  b. 

£fMtlly  to  be  divicied,  or  equally  divided  makes  no  di(^ribution,  nnd  is  repugnant  to  tenancy  in 
common.  Blit  one  moiety  to  the  one  and  the  other  moiety  to  the  o'.lieri  is  of  a  ntjiety  undivided, 
»rBA  therefore  a  tenancy  in  common.  But  if  twenty  acres  be  given  ^habett^  10  acres  to  one  and  to 
uteres  to  the  other,  the  habend'  is  void,  becaufe  the  diftribution  would  be  repugnant  to  the  nature  of 
Ceoancy  in  common;  which  mutl  only  he  of  a  moiety,  &c«'uiidrvided ;  and  if  thefe  words  would 
fi^ify  any  thing,  the  parties  could  not  t^e  Hill  divifion.  12  Mod.  302.  In  cafe  of  Fifher  v. 
'W'iggs.— •  The  habendum  is  void,  and  they  are  jointenants,  per  Holt  Cb«  J.  i  Salk.  391. 
HilU  10  W.  3.  in  cafe  of  Ward  v.  Everard. 

If  a  manof-  is  granted  to  two  in  the  premiifes  habend^  the  one.  mcncly  to  one,  and  the  other  mniety  to  the 

0ther,  thofe  words  cannot  make  a  tenancy  in  common,-  it  being  tlie  nature  of  that  eftate  for  the 

jtenants  to  be  feifed  pro  indlvifo.  per  Holt  Cb.  J.  Wms*s  Rep.  19  Hill.  J  700.  Iq  cafe  of  Fifher 

T-Wjgg. 

16.  If  a  man  feifed  of  land  enfeoffs  another  of  the  moiety,  without  Soofa, 
laying  any  thing  of  affignment  or  limitation  thereof  infeveralty,  at  third  or 
the  time  of  the  feoffment,  the  feoffee  and  feoffor  ihall  bold  their  parts  A''^^/;'f* 

%n  common.  Co*  JLltt.  l.  299.  there  is  aa 

advowfon 
effoMUmtp  tbey  are  alfo  tenants  in  commoo  of  the.advowfoiu    Co.  Litt.  190.  b. 

27.  Two  jointenants  in  fee;  one  leafes  his  part  to  another  yir  P  ^qq  1 
bis  life.   The  tenant  for  life  and  th^  other  jointenant  are  only  tenants    2  Mod. 
Ja  common  d^ring  the  life  of  theleffor.    Co.  Litt.  zgi.  b,  f.  302.     sa8«  S.  C. 

^Ppa  18.  If 
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1 8*  If  an  alun  and  a  fuhje£i  pur  chafe  lands  in  (te^  diey  art  joi]i« 
tenants,  and  the  furvivorihip  ifaiall  hold  place,  U  nuilum  tcnpus^* 
turrit  regi  upon  an  office  found.     Co.  Lttt.  i8o.  b. 

19.  As  there  are  jointenants  by  dijfeifiny  fo  are  there  jointenants 
hy  abcttment^  tntrujkny  and  ufurpation.     Co.  Litt.  l8l. 

20.  If  I  give  a  norfe  to  two  habenl'  the  one  part  to  the  one,  and 
the  other  part  to  the  other,  yet  they  are  jointenants  of  the  horfu 

'Mo.  64*  Trin.  6  Eliz.-^So  of  a  W9od\  the  divlfioa  will  not  alnr 
the  joint  ir.tereft.     Ut  ante. 

21.  A.  tenant  for  life^  B.  leflee  for  years  to  begin  after  the  dead^ 
of  A. — B«  dies.  A.  and  the  adminiftratar  of  B*  joined  in  tbepurcbaft 
»f  the  fie  ftmpU  of  the  land  demijed\  per  Dyer,  the  tenant  for  life 
and  the  adminiftraior  are  tenants  in  common  of  die  fee.  4  Le.  37, 
38.    6LJiz.  C.B. 

22.  Fine  was  levied  to  A.  and  B.  to  the  ufeef  A.  B.  and  C  They 
are  all  jointenants^  though  A.  and  B.  wa^  in  by  the  fine  at  commoa 
law.  Noy.  124.  Watts  v.  Lee,  lays,  it  was  adjudged  accordingly  in 
the  cafe  of  ^feoffment  in  21  £Iiz.  ut  ante,  cites  D.  2o. 

23*  If  two  tenants  in  common  en  feoff  B.  to  their  uffj  they  aft  te- 
nants in  common  of  this  ufe.  But  ifthey  levy  a  Hnt  to  B.  to  tbdr 
ufe,  they  are  then  jointenants.  Arg.  uoldfb.  68.  Mich.  29  &  30 
£liz. 

24.  A.  leafed  land  to  5.  his  fon  and  M.  his  wifiy  ^  eonanprim' 
genito  proU  fuccefjive.     By  this  grant  the  ifliie  is  to  take  jointly  wiA 

B.  and  M.  fo  that  if  they  have  no  ifTue  at  the  time,  an  after  bom 
iffue  fliall  take  nothing  by  the  grant,  Cro.  E.  121.  Mich.  30  &  31 
Eliz.  B.  R.  Stevens  V.  Lawton. 

25.  A,  feifed  of  land  in  fee,  has  ifliie  two  fons,  B.  the  eldcft  and 

C.  the  youngeft,  and  makes  feoffment  to  the  ufe  of  himfelffor  life^ 
remainder  to  S.  in  taily  remainder  to  C  W  primT^cnitofiUo  pradiiiiQ 
iff  h/prefP  mafculis  primogeniti  filii  of  the  faid  C,  and  for  defeuk  of 
fuch  ifiue,  remainder  thereof  to  the  heirs  mfilcs  cfC.  and  of  A,  remain- 
der over.  By  this  remainder  limited  to  the  heirs  males  of  the  bo^ 
of  C.  and  of  A.  they  have  fevcral  eftates  tail.  Cro,  E.  219.  Hit 
33  Eliz.  B.  R.  Smy  v,  Chown. 

And  fer-  26.  Feoffment  to  his  daughter  and  two  others  to  the  ufe  of  her  anitbt 

nrvouct[«il  *^'"  ^f  *^'"  ^^^h  adjudged  that  flie  has  fee,  and  that  flic  and  die 
fuch  cafe  to  Others  are  tenants  in  common.  Y  or  feoffee  to  the  ufe  of  bimfe^  takes 
be  held  fee  by  the  livery  and  not  by  limitation  of  the  ufe.  D.  20O.  Marg.  pL 
to,  hu^t"^  60.  cites  Hill.  43  Eliz.  C.  B.  between  Reading  and  Norris. 

was  afterward  rcvcrfcd  and  adjudged  fee  in  B.  R.  ibid.— And  this  cifcof  Riadivc  andK^i- 
Ris,  being  reported  at  reading  in  Lincoln's  Inn,  Lent,  1631.  HarriCbn  ledBrrrtook  a  ^?r /i^ 
hftMtttn  tbii  cafe  and  Satfiln's  caff.     For  tttre  alltbtfce  fr.ffid  t*>  tht  fame  f.irtUip  and   tbcreftort  jtto- 
<enaii:?,  bot  ocherwife  here  for  the  benefit  of  the  remainder.    Ibid. 

28.  £«r<^of  a  manor  in  confideration  of  loci  paid  by  J.  S.  hisctpf 
bolder  of  inheritance  by  indenture  between  him  of  tlie  one  part  and 
J.  S.  and  R.  S.  fon  of  J.  S*  of  the  other  part  infeofB)  reUafes  andee^ 
firms  to  ?,  S.  habendum  to  J.  S,  and  JL  5.  and  their  heirsy  and  co- 
venanted that  all  afliirances  fliould  be  to  thofe  ufcs,  and  livery  w» 
made  lecundum  formam  chartas.  Refolved,  that  though  this  convey- 
ance iball  enure  by  way  of  feofiinpnt,  and  that  J.  S.  only  flnU  take 
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by  the  livery,  yet  either  by  feoffment,  or  by  releafe,  or  confirmation 
which  may  enure  to  an  ufe  as  well  as  a  feoffinent,  R.  S.  ttiM  take 
together  with  J.  S.  by  the  limitation  of  the  ufe  in  tlie  habendum  as 
jointenant  of  the  ufe,  which  being  executed  by  the  ftatute  of  27 
//.  8.  ofufes  made  them  jointly  feifed  of  the  iiitereft  and  poffeflion. 
Ley.  13  Trin.  7  Jac  Sample's  cafe. 

29.  If  a  *  dijfeiftn  be  had  to  the  ufe  cftwOy  V^d  one  agrees  at  one  tlnUy  r  .  ^  -  i 
and  the  other  at  another  time,  they  Ihall  be  jointenants.  13  Rep.  *•  ^"  -■ 
56  Mich.  7  Jac.  in  Samme's  cafe.  WxhtTof 

€pmii\  which  Mfi  hy  the  commrm  Lw ;  and  iherefore  if  a  gr^  he  made  by  Ucctl  to  A^far  I'ft^  the  remain* 

dtr  to  tht  rigk'  h^:n  nf  B,  andC,  ittfetf  and  B,  hitt  ijjye  and  ditu  i^nd  aftci-^M-di  C  has  ifTue  and  tBtSf  and 
then  A.  du. ;  in  this  cafe  the  heirs  of  B.  and  C.  are  not  j« untenants,  hecaufe  though  the  remain- 
tier  be  limitei!  by  one  ^rant  or  tine  aod  by  joint  word'-,  yet  becaufeby  B.*s  de«th  the  remainder  at 
to  one  moiety  velHd  in  his  heir  and  by  the  death  of  C.  the  other  moiety  veiled  in  his  heir  at  fevc- 
ral  times,  they  cannot  be  jointenants.  13  Rep.  57.  cites  24  ^.  3.  Joiqder  in  aiflioa  io.--~«»*  Q^ 
Uixu  1 83.  a. 

30.  If  a  tree  grows  in  an  hedge  which  divides  the  lands  of  A,  and  B. 
and  by  the  roots  takes  nourilhment  in  the  land  of  A.  and  alfo  of  B. 
they  are  tenants  in  common  oflthis  tree,  and  fo  adjudged.  2  RolL 
R.  255.  Mich.  20  Jac.  B.  Jt.  Anon. 

31.  A  deed  of  trufts  to  pay  the  profits  to  three  in  equal  manner  till 
fuch  an  a^e,  and  then  to  convey  the  inneritance  to  them  in  like  manner^ 
this  makes  tenancy  in  common,  as  well  as  if  it  was  in  a  will.     i. 
L^ev.  232.  Hill.  10  &  19  Car.  2.  in  Canc^  Bois  v.  Rowcll.  > 

32.  A  feoffment  was  made  to  two  and  their  heirs  equally  to  be  di^  HoItCh.  J. 
vided;  Scrogs  and  Dolben  were  of  opinion  that  the  feoffees  were  [*h^jj\^ij 
tenants  in  common,  and  not  jointenants,  but  Jones  differed  5  cited  judgment 
per  Gold.  J.  Wms's  Rep.  16.  as  Pafch.  32  Car.  2.  B.  R.  Smith  v.  was  given 
Johnfok.  "°»^'!^^ 

ficd  with  it,  and  that  afterwards  the  rule  for  judgment  was  difchargcd,  and  an  ultcrius  consilium 
awarded  and  then  the  party  died ;  fo  no  judgment  was  given.  Wms's  Rep.  22  in  caie  of  Filherv* 
Wigs. 

33-  In  a  covenant  to  ftand  feifed  to  the  ufe  of  A.  for  life,  and  f'^^^ 
after  to  two  to  he  equally  divided^  and  to  their  heirs  and  affigns  for  ^^^^  q^^ 

ever.     Per  Lord  Keeper,  the  inheritance  is  in  common  as  well  as  This 

the  eftate  for  life ;  he  faid  it  had  been  held,  that  where  the  words  JiftinAion 
were  (to  two  equally  divided)  that  fhould  be  in  common,  otherwife  pi^^ejand 
if  the  words  were  (equally  to  be  divided)  but  are  fince  taken  to  be  cither 
all  one  \  nay,  a  devife  to  two  equally  will  be  in  common  j  here  there  ^onit 
fliall  not  be  fuch  a  conilruftion  as  to  make  one  kind  of  eftate  for  j^fnte,*  n- 
life,  and  another  of  the  inheritance,  and  furvivorfliip  is  not  favour-  cy  uniefs  \sk 
cd  in  prejudice  of  the  heir.   Pafch.  36  Car.  2.  2  Vent.  365.  Anon,     a  «'»"• 

^  ^  Show. 

Pari.  Cafes  210.-— —Abr.  £qu.  Cafes  291.    ■        ■    E^alfy  to  b<  divided  makes  tenants  in  common 
in  a  will,  not  in  a  deed,     r  Salk.  39.  per  Holt  Ch.  J.  in  cafe  of  Ward  v,  Evei-arJ.  ■■  Ibid. 

391.  S.  P.  per  Holt  Ch.  J.  in  cafe  of  furrender  of  a  copyhold^  but  adjudged  e  contra,  accf>rding  to  the 
Opinion  of  two  other  juUices,  Fifher  y.  Wigg.— —  A.  fvrrtnderea  a  c-ypyhold  to  his  five  children,  e^ 
^ually  to  be  divided  between  them  apd their  rejpe^ive  bcifsfor  ever ;  adjud[;ed  per  two  juftices  agamft 
Jlolt  Ch.  J.  a  tenancy  in  common.  1%  Mod.  296.  Fifber  v.  Wigg.  ■  Wms's  Rep.  15  to  22. 
Hill.  T700.  9*  C— -Abr.  Equ.  Cafes  291.  in  the  margin  of  pi.  4.  fays  that  the  fame  cafe  being 
cited  I^ich.  1730.  in  the  cafe  of  Stkiho  er  and  Phi  llips  it  was  fnid  by  cnunfel  to  be  reverfcd 
according  to  my  Lord  Holt's  opinion ;  in  which  cafe  it  was  held  by  the  Mafter  o(  the  Rolls,  Uiac 
there  was  adifttsence  between  wordis  which  create  a  tenancy  in  common  in  a  will,  and  in  a  cq^it 
ift^aoGC ;  for  that  though  the  wofds  (equally  to  be  divided)  iu  a  will  create  a  tenancy  in  common ; 

Pp3  '** 
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'yet  It  is  not  by  force  of  the  words  tbemfelves ;  but  by  the  intent'of  the  teftatarytiatdiere  ftaillb# 

no  furvivoilhip. 

Trv'..  1 729.  2^  If  two  joint  purchafors  pay  an  equal  Jhan  of  Ae  purchafe  mo- 

ti.c  N  fur  ^^^y^  ^'^  makes  them  tenants  in  common  in  equity.     Arg.  Hil 

,>f  he     '  1685.  Vern.  R.  361  •  in  the  cafe  of  Uflier  and  Piymc  v.  Ale 

R  .1  %but  worth,  &c. 

t^  -L  p   » '.r..-^ 

ail  w-riu  >:.  (\  .:  c  r.\.:kes  them  partners*  if  the  (hare  appears  in  tifedeed  itfielf  aad  the  forvhrorflnfl 

l)€  ccnfjJcrei: :::  '.♦juiry  «s  a  trainee.    Abn  EqlL  Cafes  290.  Lake  v.  Gibfon* 

|r>7od.  C5.  25.  Grant  of  lool.  rent  to  frve- equally  to  he  divided^  to  hold  to 
M<.J.  I'l,  ^^'-'"^  ^*^  ^^*^  affigns,  viz.  20 1.  to  each  for  life  and  the  life  of  the 
S.  c— So  prvivor^  and  if  any  died  his  Jhare  to  be  divided  equally  am^ng  tbefuT" 
?.>r:.:^i.:ed  ^hors.  The  grantees  are  jointenants.  i  Salk.  300.  HiU-  10  W. 
':,/■;  ^Z  3-  Ward  V.  EverarA  . 

//  f\ii.f  2o/.  viss.  10/.  tct'ie  one  ami  lo L  to  the  other j  makes  it  not  a  tenancy  in  coromoo.  X2  Mod. 
jz8.  Mich.  10  W.  3.  in  cdHt  of  Ward  v.  Everard. 

[  402  j  36.  There  is  diverfity  between  a  grant  to  ttvo  and  their  beirs^  and 
to  two  and  their  refpeSiive  heirs^  and  a  grant  to  two-imd  their  Inirs 
.ufpe^ively^i  fince  the  limitation  muft  be  to  both  their  heirs,  or  they 
cannot  both  take  a  fee  fimple,  and  if  the  fee  enures  to  both  their  heirs, 
it  muft  be  to  both  their  heirs  rcfpeSively  5  per  Holt  Ch.  J.  which 
Turton  and  Gould  J.  agreed.  Wms*s  Rep.  18.  Hill.  IJOO.  in  cafe 
of  Fiiher  v.  Wigg. 

37,  A,  conveys  a  term  to  truHees  in  truft  to  permit  him  to  take 
the  profits  for  his  life,  and  after  his  death  to  permit  B.  and  C  two  of 
his  daughters  their  executors  and  adminijlrators  to  take  the  propts  dmr* 
ing  the  reftdue  of  the  term  equally  to  he  divided  between  them,  they 
paying  100  /.  within  two  years  to  each  of  his  two  odicr  dayg^ters  \ 
per  Matter  of  the  Rolls,  this  being  a  truft  of  a  perfonal  thii^  they 
are  tenants  in  common,  and  it  appears  diat  w  Other's  intendoo 
was  fo,  to  make  them  diftind  provifions,  and  the  payment  of  the 
100/.  to  each  of  the  other  daughters  makes  B#  andC.  purcbafersy 
Pafch.  jtjoi.  Ch.  Free.  163.  Hamel  v.  Hunt. 
Ch.  Prec         38,  l^wo  mortgagees  tenants  in  common  purchafe  the  equity  §f  re* 
J3S.S.C.     dimption  to  them  and  their  heirs,  they  are  tenants  in  cominoD  of 
the  inheritance,  the  purchafe  being  founded  on  the  mortgage.  Abr* 
£qu.  Cafes  292. 1 1  Anns,  Edwards  v.  Faihion. 

39.  There  are  but  two  ways  of  creating  a  tenancy  in  commoo  iy 
fonveyance^  viz.  either  by  limiting  it  to  them  exprefsly  as  tenants 
in  common,  or  elfe  by  limiting  a  moiety,  or  a  third,  or  oifaer  utk^ 
divided  part  to  one,  and  the  other  moiety,  &c.  to  anodier,  itc*  for  if 
it  be  otherwife,  though  the  words  (equally  divided)  be  ufed,  yet  they 
^gnify  only  an  equal  divifion,  and  proportion  of  the  profits ;  per 
the  Mafter  of  the  Rplls.  Mich.  1730,  Abr.  £qu.  Cafes  291.  in  a 
note  upon  pi.  4. 

40.  A,  bad  3  fons  and  9  daughters  J.  and  M.  and  devifed  tbng 
fourths  of  bit  perfonal  eftate  to  hif  three  fons  equally  tic.  and  aft  to 

other  fourth  he  devifed  it  to  thefonsy  in  truft  only  for  bis  t%u$  ifaijgA<»rs 
and  by  their  approbation  to  be  put  out  at  interelt  in  name  oi  his  three 
fons,  and  the  inter  eft  to  be  paid  to  hi^  tw^  daugbtm  reho&iveh^dMr^ 
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ing  their  natural  Uva^  and  aftenvards  to  their^  9r  either  of  their 
child  or  children^  and  for  default  offuch  ijite^  be  devifed  it  to  his  threi 
Jons  equally^  ^c,  M.  dies  leaving  a  Ton ,  J.  died  -^richout  iflue ;  the 
Mafter  of  the  Rolls  decreed  the  moiety  of  M.  to  her  fan,  and  the 
moiety  of  J.  to  the  three  fons  (his  uncles).  The  queftion  upon  a 
re-hearing  was,  who  fliould  have  the  moiety  of  J.  it  was  admitted 
by  the  council  for  the  fons,  that  M.  and  J.  were  tenants  in  common 
by  means  of  the  word  (r^eSiively)  but  infilled  that  the  fubfequent 
limitation  being  founded  on  the  firft  devife  muft  receive  the  (ame 
conftru£tion,  as  to  the  children  taking  by  purchafe,  and  that  tefta* 
tor's  intent  could  not  be  fulfilled  any  other  way,  dian  by  making 
M.  and  J.  take  by  immediate  devife,  and  that  fo  the  cafe  mufl  be 
confidered  as  a  devife  of  one  moiety  to  M.  and  her  ifTue,  and  the 
other  to  J.  and  her  iffue,  and  for  failure  of  ifTue  of  either  to  go  over 
to  the  fons;  and  that  other  conflrudion  would  be  contrary  to 
tiie  nature  of  a  tenancy  in  common;  but  Lord  Chancellor  held 
that  though  the  fons  haa  the  abfolute  property  in  the  three  fourths* 
jret  M.  and  J.  had  not  the  abfolute  property  in  the  other  fourth,  but 
only  in  the  Itterefl  which  was  to  be  paid  to  them  refpedlively  dur« 
ing  their  lives,  and  that  by  this  word  (refpeftively)  they  are  te- 
nants in  common ;  and  that  the  next  limitation  vefls  the  whole  pro* 
pcrty  in  the  children^  and  they  take  as  purchafors  according  to 
Wild's  cafe,  6  Rep.  i6.  a.  and  that  he  faw  no  reafon  why  they 
mufl  take  refpedlivcly  as  well  as  their  mother;^,  there  being  no  words 
rf  dtvijkn  in  the  devife  to  tbetn,  but  the  whole  is  to  go  over  either 
to  their  child  or  children ;  and  that  wherc-ever  the  teflator  intend- 
ed a  tenancy  in  common  he  exprefTed  it,  as  by  the  words  (re^)e6live« 
ly )  in  the  cafe  of  the  daughters,  and  the  words  (equally  to  be  diyid'« 
cd)  in  cafe  of  the  fons ;  and  declared  his  opinion  that  A.'s  intent 
was,  that  any  child  of  either  M.  or  J.  fhould  take  the  whole  of  this 
fourth  part,  and  no  part  to  go  over  to  the  three  fons  till  failure  of 
Tuch  iffue ;  and  fo  decreed  for  the  plaintiff.  Sel.  Cafes  in  Chan* 
in  Lord  Talbot's  time,  27,  Pafch,  1734.  Stephens  v.  Hide. 

(M)  fFlfat  Perfons  may  be  Joij;! tenants,  or  Tenants  [  493  ] 

in  Common, 

!•  A  viUiin  and  hisfenu  purchafe  jointly;  the  lord  enters;  the 
.  "^  villein  dies ;  the  feme  or  her  heir  collateral  fhall  re-have 
^e  whole  land ;  for  there  are  no  moieties  between  them.  Br.  Par* 
liament,  pi.  43.  cites  40  AfT.  7. 

2.  Where  It  is  enaSledhy  parliament  that  allejlates  made  to  J.  JV.  Br.  Pari, 
Jball  be  voidj  yet  ejlates  made  to  J.  N.  and  his  feme  (hall  not  be  void  ^^'^}'f}^^ 
ifthefenufurvives^  but  the  feme  fiall  have  the  whole  i  for  there  are  Ic'that ' 
no  moieties ;  but  of  eftates  before  the  coverture,  the  moiety  of  the  whera 
baron  (hall  be  void;  per  Fineux  and  Vavifor.    Quaere,  becaufe  J^^^}*^^ 
two  juflices  were  againft  three.    Br.  Joultenants,  pi.  67.  cites  5  fbreiho*^ 

H.  7*  30*  covcrturtt 

to  J.  N. 
9ind  his  wife  in  tail,  and  afterwards  fach  ftatute  was  made,  it  is  void  to  the  wife  as  well  as  to  the 
Imibaad  j  for  tbej  are  onrpofon  io  Uw,  and  tho  Cemo  caaaoc  tak«  but  by  the  agrtemeat  of  the 
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bar»n ;  p«pr  Fineuic  ind  Brian  Ch.  J.  but  if  eftate  had  been  made  toVf.mui  another perjom,  ajsd  Mi  aft 
had  been  viad'e,  the  eftate  is  good*fe  the  moiety  to  the  other,  to  which  VvrSar  accorded  s  but 
other  three  contra;  and  ^fae  bw  feems  to  be  thtfamofbarom  aHaiborn  or  atsaha  offelooy  or  pre- 
niuoiiie. 

3.  If  lands  are  giyen  to  two  fnerty  and  to  tie  heirs  rf  their  two  bodiet 
hegotteny  the  donees  have  a  joint  eftate  for  their  lives;  and  if  each  A 
them  hath  iflfue  and  die,  their  ifTues  fhall  hold  in  common,  &c.  But  if 
lands  be  given  to  two  abbots^  as  to  the  abbot  of  W,  and  to  the  abbot 
of  S.  A.  to  hold  to  them  and  to  their  fucceffors,  they  have  prefently 
an  eftate  in  common,  and  not  a  joint  eftate;  for  th^t  every  abbot 
or  other  foyereign  of  a  houJTe  of  religion^  before  that  he  was  made 
abbot,  or  fovereign,  &c.  was  but  a  dead  perfon  in  law,  arid  when 
•  Br.  Abbe,  he  is  made  an  abbot,  he  is  a  man  perfonable  in  law  ♦  only  to  purchase 
pl.  8.  cites    j^j  jj^yg  lands,  or  tenements,  or  other  tbines  to  the  ufe  of  his  houfe^ 
zz  H.  6,4.   ^^^  '^ot  to  his  own  proper  uie,  as  another  fecular  man  may,  and 
therefore  at  the  beghining  of  their  purchafe  they  are  tenants  in  com- 
mon ;  and  if  one  of  them  die  the  abbot  that  furviveth  (hail  not 
have  the  whole  by  furvivor,  but  the  fucceflbr  of  the  ibbot  that  is 
'dead  ftiall  hold  the  moiety  in  common  with  the  ^bbot  that  furvivedi 
&c.     Co.  Litt.T.  296. 
If  I^dsare       4.  If  lands  are  given  to  two  bijhops  to  hold  to  them  tfvo  emi  their 
3^'!%fk9P     fi^^^iff^^^  >  albeit,  the  bifliops  were  never  any  dead  perfons  in  Jaw, 
cJN.andtt  but  always  of  Capacity  to  take,  yet  feeing  they  take  the  purghaTe 
«fcatiar       in  their  politic  capacity  as  bifliops,  they  arc  prefently  tenants  in 
b^eand      common;  becaufe  they  are  feifed  on  feveral  rights  \  for  the  one 
to  hold  to     bilhop  is  fiifed  in  the  right  of  his  own  ifi/hcprick  of  the  one  inoiety, 
ihqm  two     and  the  otnef  is  feifed  in  the  right  of  his  bilhoprick  of  the  othd* 
hcfrs^^ri      Jnoiety,  and  fo  by  feveral  titles,  and  in  feveral  capacities,  "where- 
this  cafe       2«  jointenants  ought  to  have  it  in  one  and  the  fame  right  and  ca» 
khcy  are       pacity^  and  by  one  and  the  fame  joint  tiile^     Co.   Litt,  189.  b, 

lointc-  jQQ  ^  ^    ..     ,  .    .  '. 

Iiants;  for     ^9^:^* 

tach  of  them  take  the  lands  in  their  natural  capacity.    Co  Lttt.  1 90.  a* 

5,  So  if  lands  are  given  to  two  parfons^  and  tjheir  fiueefirsy  or  tp 

any  other  fuch  like  eccfeiiaftical  bodies  politic  'or   incorporate. 

Co.  Litt.  190.  a. 

To  if  lands        5,  If  lands  are  given  to  an  abbot  and  a  fecular  man  to  have  and  to 

^uth^parjon  hoWto  them,  viz.  to  the  abbot  and  his  fuccefibrs,  and  to  the  (eciK 

tfD.iUand    lar  man,  to  him  and  his  heirs,  they  have  an  eftate  in  common.    Ca 

toahymM,     Litt  f.  297.  '       , 

to  have  and     -         -      -' 

to  hold  td  them,  i.  e.  to  the  parfon  and -his  fncceCTors,  ar.d  to  the  layman  and  his  heirs ;  tbqr  are 
prefently  tenahts  In  common  for  tlie  caufes  above  faid ;  fo  if  a  bijhep^  &c.  et  iic  de  fimilibos.  Ca 
Litt.  190.  a.  ■  I  Our  author's  rules  da  not  Md  in  cbatteh  teal  or  perfoftal  \  for  if  a  leafe  for  yean 
is  made,  or  a  Mrard  granUd  to  an  abbot  W  a  j\cuLip  m-inf  or  to  a  biihop  and  a  fecular  many  or  if  {pods 
Are  granted  to  them;  they  are  joinCenaiits  ;  becaufe  they  take  not  in*  t}\cicp^tU  eafa^itj,  Co. 
JLiti- 190.  a-  • 

[  494  ]  7«  ^f  \^^^^  ^  given  to  the  king  and  afubjedfy  tq  ifi^ye  voA  to  iwld 
^  like  wife  f^^^^^"^  ^^  their  heirs,  yet  thiey  are  tenants  in  conunoo  and  not 
if  there  are  jointenants ;  for  the  king  is  not  feiled  in  his  natural  capacity,  but 
puKjoiMit.     ja  his  royal  and  politic  capacity,  in  jure  coronet,  uriudi  canoc^ 
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fiinA  m  jointure  wid»  the  fdfin  of  the  fiibje£l  in  his  natural  capacity.  «"".  «»4 

.O.  Litt.   190- a.  dtfc€ndso<m 

of  them  the  jointure  is  fevered  an<J  they  are  become  tenaiUs  in  common.  Co.  Litt.  190.  a-  A 
m.m  may  be  tenant  in  common  Kviih  the  ki>^,  atiti  may  join  in  prefentrQctit  with  the  king.  Bn-Xc- 
naiits  in  coimnony  Jcc.  pi-  »3.  ciics  F.  N.  B.  fb.  3». 

8.  A  natural  per/on  ^nd  z  corporaiion  cznnot  be  jointenants,  or  pi.c.  23^ 
nointly  leifcd  of  any  lands.     2  Saund.  3I9#  Pafch.  23  Car,  2.  Bennet  a— Arg.  s. 

i.Hibecch.  ^;;„';r 

bccb  V.  Bennet, 


(M.  2)  ^i&(?  are  Jointenants  nofnoithjianding  tbefe^ 

veral  and  different  Limitations. 

f,  T  F  a  rentcharge  of  10  /.  be  granted  to  A.  and  to  B.  to  have  and 
**  to  hold  to  them  twoy  viz,  to  A.  until  he  bj  married,  and  to  B. 
until  he  be  advanced  to  .a  benefice,  they  are  jointenants  in  the 
mean  time,  notwithftanding  the  feveral  limitations ;  and  if  A*,  die 
before  marriage,  the  rent  Jhallfurvive ;  but  if  A.  had  married^  the 
rent  fhould  have  ceafedfor  a  moiety-^  &  ilc  e  converfo,  on  tjie  other 
fide.     Co.  Litt.  180.  b. 

(M.  3)  In  what  Cafes  one  may  be  Tenant  in  com- 
mon with  bimfelf. 

J.  T  F  y.  5.  be  dean  of  P*  I  m^j give  land  to  him  by  name  ofdean^  S.  P.  Fin. 
^  &c.  and  his  fucceljors^  and  to  J.  S,  clerk  and  his  heirsj  and  there  J'o^^''?^?: 
pe  takes  as  Utan,  and  4110  as  a  private  man,  and  is  tenant  in  common  ^enx  he 
with  himfdf;  per  Pollard  J.  Br.  Corporations,  pi,  34.  cites  14  H.  granted  i» 

3-  2. 29.  y-fr^v^ 

^  ana  J»  A . 

tU*  kj  u  hich  is  on€  and  the  fame  ptrfin,  hc  (hall  join  with  himfelf  in  avowry.    Br  Corporal  ions,  pL 
34.  cites  14  H.  3.  X.  29. 

a 

2.  So  where  the  dean  and  chapter  are  lorJsy  and  the  dean  purchafes 
the  tenancy  to  him  and  his  heirs^  he  is  tenant  to  himfelf^  anid  he  and 
his  cliaptcr  ihall  make  avowry  upon  hipifelf,  and  thofe  cafes  were 
granted,  becaufe  be  takes  of  another's  ^///,  but  all  this  does  not  prove 
that  he  may  take  of  his  own  gift.     Br.  ibid« 

(N)  ff^io  are  Jointenants,  though  the  EJiate  "vejis  at 

feveramimes. 

I,   t  N  fome  cafes  tl^^re  may  be  jointenants  and  yet  the  edafe  may  p.  5,^.  h. 

^  veft  in  them  at  feveral  times;  as  if  a  man  makes  z  feoffment  pi. 48.  Hill. 
\a  fee  to  the  ufe  'of  himfelf  and  offuch  wife  as  he  Jhall  afterwar£  mar--  '^  Ei«z. 
ry  for  term  of  their  lives,  and  after  he  takes  wife,  they  are  jointe-  cafcl-^o/f 
nants,  and  yet  they  come  to  their  eftate  at  feveral  times.    Co.  Litt  'i  ifid-jje^fg 

j88.  a;  onctoihcujt 

7'  ■  0/ /"uwand 

the  M#  affHi  at  one  tim^  and  tht  9tb«r  at  amtbtrp  yet  they  are  jointenants.    Co.  Liu.  i  ^8.  a. 

2.  If 


495  3[otntenantsr. 

C«>ralM-fi7-  2.  If  a  man  makes  z  feoffment  in  fee  to  the  ufcof  himfelf  for  life^ 
f^^^'  then  to  the  ufe  of  everyone  o£  his  iflbe- female  and  to  the  heirs 
Temple*  of  their  bodies,  then  to  the  ijfue  of  one  daughter  at  one  time^  of  aft-- 
cond  daughter  at  another  tinuy  and  of  a  third  daughter  at  another  tinu^ 
fo  that  this  is  to  veil  feverally  in  them,  and  afterv/ards  to  all ;  they  are 
here,  jointenants,  and  vet  they  come  at  feveral  times;  but  the 
reafon  of  this  is,  because  the  root  was  joint ;  per  Coke  Ch.  J.  lays 
it  has  been  fo  adjudged.  3  Bulf.  lOi.  Blandford  v.  Blandford. 

3,  If  lands  are  demifedfor  life^  the  remainder  to  the  right  heirs  of 
y.  S,  and  y.  N.'^y,  5.  has  iJfue  and  dieSy  and  after  y.  ?i,  has  iffke 
and  dies ;  the  iiTues  are  not  jointenants,  becaufe  the  one  moiety 
veiled  at  one  time,  and  the  other  moiety  veiled  at  another  time. 
Co.  Litt.  188.  a. 
Bui  if  he         4*  li^  two  jointenants  ht  of  a  term^  and  the  ene  of  them  grastti 
lodmadea    fa  y.  S.  that  if  he  pay  to  htm  10  I.  before  AUchaebnas  then  beft)aU 
^rsui  be-  ^^'^^  ^^^  term^  and  the  grantor  dies  before  the  daj^  and  J.  S.  pays 
g^  at  the  fum  to  his  executors  at  the  day,  yet  he  (hall  not  have  the  term, 

Michael-      but  the  furvivor  (hall  hold  place  (  ror  it  was  but  in  the  nature  of 
Souidhave  *  Communication.    Ca  Litt.  184.  b.  185.  a. 
Uiuad  tbtf  yiinrivor.  Co»Lia.  185.JU 


(O)  What  Thmgs  may Jland  in  Jointure. 

^K#  aright  i,     11    right  of  aSlion  and  a  right  of  entry  may  ftand  in  jointure  ^ 

a^^r^r  .  .  f®**  ^^  common  law,  the  alienation  of  the  huiband  [of  feme 

tfentfy  can-  jointenant]  was  a  .  difcontinuance  to  the  wife,  of  the  one  moiety, 

iiM  ftand  and  a  diiTeifin  of  the  other,  fo  as  after  the  death  of  the  huiband, 

^^UbThu^  the  wife  has  a  right  of  a£tion  to  the  one  moiety,  and  the  other  join-* 

iJtf,  orin-  tenant  a  right  of  entry  into  the  other;  but! they  are  jointenants 

heriunccM  of  the  right,  becaufe  they  may  join  in  a  writ  of  rieht.     Co.  Litt. 

fore  if  the  hnfband  make  feoffment  of  the  moiety,  this  was  a  difcontinuance  of  that  fnoiccy  *  and 
the  other  joinienant  remained  in  pofleflion  of  the  freehold  and  inheritance  of  the  other  moicrt , 
which  for  the  time  was  afeverance  of  the  jointure,  and  fo  are  all  the  books,  which  feemcd  to  varr 
among  th?mfelves,  clearly  reconciled.    Co.  Litt.  i88.  a»  ■*  Ibid.  Marg.  fays  that  by  the 

Itat.  3a  H,  8.  a.  it  is  no  difcontinuance  at  this  day. 

2.  If  two  jointenants  zxc  of  a  rent^  and  die  one  dijjiife  the  tenant 
of  the  landj  this  is  a  feverance  of  the  jointure  for  a  time ;  for  the 
moiety  of  the  rent  isfufpended  by  the  unity  of  poffeffion^  and  therefore 
cannot  ftand  in  jointure  with  the  other  moiety  m  pofleffion.  Co. 
Litt.  1 88.  a. 

3.  If  a  man  devifes  lands  to  two,  to  hold  to  the  one  for  life  and  the 
other  for  years^^ihcy  are  no  jointenants ;  for  zjiate  of  freehold  cannot 
ftand  in  jointure  with  a  term  for  years.     Co.  Litt  i88.  a. 

Neither  can       4.  A  reverjion  upon  a  freehold  cannot  ftand  in  jointure  with  afri 
t/'"frhtof  ^^^^^  inheritance  in  pojeffion.     Co.  Litt.  188.  a. 
fcliti^  cafjfity  ftaisd  |n  joincuTC  with  feiiio  in  a  nattfr<4  eafacitj,    Co*  LiU.  189.  a. 


(P)  Wtet 
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(P)  Where  two  may  have  Joint  EJIatesfor  their 
Lives,  and  yet  the  Inheritances  feveral,  or  to  one 
of  them. 

X.  TOINTENANTS  may  have  a  joint-eftate,  and  be  join- 
J  tenants  for  their  lives,  and  yet  have  feveral  inheritances ;  as  if 
lands  be  given  ^d  Hvo  meny  arid  to  the  heirs  of  their  two  bodies  he^ 
gotten.  In  this  cafe  the  donees  have  a  joinc-eftate  for  term  of  their  [  49^  J 
two  lives,  and  yet  they  have  feveral  inheritances ;  for  if  one  of  the 
donees  hath  iiTue  and  die,  the  other  which  furviveth  ihall  have  the 
whole  by  the  furvivor,  for  his  life,  and  if  he  which  furvivedi  bath 
alfo  iiTue  and  die,  then  the  iflue  of  the  one  {ball  have  the  one  moiety, 
and  the  iflue  oF  the  other  {hall  have  the  other  moiety  of  the  land,  and 
they  {hall  hold  the  land  between  them  in  common,  and  they  are  not 
jointenants,  but  are  tenants  in  common.  .  And  fuch  donees  have 
a  joint-eilate  for  term  of  their  lives, y^r  that  at  the  beginning  the 
lands  were  given  to  them  two,  which  words,  without  more  laytng, 
make  a  joint  eftate  to  them  for  term  of  their  lives,  and  they  {hall 
have  feveral  inheritances,  in  as  much  as  they  cannot  have  one  heir 
'between  them  ingendered^  as  a  man  and  a  woman  may  have,  &c. 
The  law  will  that  their  eftate  and  inheritance  be  fuch  as  is  reafoii* 
able,  according  to  the  form  and  effect  of  the  words  of  the  gift,  and 
this  is  to  the  heirs'  which  the  one  {hall  beget  of  his  body  by  any  of 
his  wives,  &c.  (b  by  neceility  of  reafon  they  have  feveral  inheritan- 
ces, Co,  Litt.  f.  283. 

2.  As  it  is  faid  of  malcs,yj  it  is  where  it  is  given  to  two  females'^  »  Vera. 
and  to  the  heirs  of  their  two  bodies  ingendered.  Co.  Litt.  f.  2o3,  fffifir^^ni 

ivas  given  U  t^tsoffitn  widths  heirs  of  their  hotiies,  and  that  p^t  whofumfivudjhmldbavt  the  whole,  the 
erne  bad  ijfue  and  diid,  and  after  the  otbir  had  ijfae  atiddiid,  anil  the  ilfue  of  the  furvivor  would  have 
had  the  whole  by  the  furvivor  of  his  mother  and  coulil  not,  for  they  were  jointenants  for  term  of 
I'lfe^  and  bad  feireral  inheritauces.  Br.  Joimenauts^  pi.  40.  cites  S  AIT.  33. 

■J.  Note,  albeit  they  have  feveril  inheritances  in  tail,  and  a  parti- 
cular eftate  for  their  lives,  yet  the  inheritance  does  not  execute.^  andfo 
break  the  jointenancy  \  but  they  are  jointenants  for  life,  &  tenants 
in  common  of  the  inheritance  in  tail.  Co.  Litt.  182.  f.  283. 

4«  If  a  man  gives  lands  to  two  men  andonewoman^  and  the  heirs  of  f*"*' '"  *f  * 
their  three  bodies  begotten ;  in  this  cafe  they  have  feveral  inheritan-  «*  ^  ®™    ^ 


to  one  man 


ces;  for  albeit  it  may  be  {aid  that  the  woman  may  by  poflibility  and  two  wo^ 
marry  both  the  men  one  after  another,  yet  firft  {he  cannot  marry  »»«i  mutatis 
^em  both  in  prefenti,  and  the  law  will  never  intend  a  po/pbil!ty  upon  co.^^lUu 
a  pojjibility^  as  firft  to  marry  the  one,  and  then  to  marry  the  other.  184.3. 
Secondly,  the  form  of  the  gift  is  to  the  heirs  of  their  three  bodies 
which  is  not  poffible,  and  therefore  they  {hall  have  feveral  inheri-% 
tances.  Co.  Lit.  184.  a. 

5.  So  if  a  gift  in  tail  be  made  to  a  man  and  his  *  mother^  or  to  a  man  *  s.  p.  Br, 
^d  bis  Jifter^  or  to  him  and  his  aunt^  &c.  and  in  this  and  like  cafes,  J**^  * 
^Ib^t  tlj?  gift  19  m^c  to  ^  a»n  wA  ^  woman,  yet  thejr  have  feve-  ^i^^^Xix^ 

ra| 
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7  H.  4.  16.  ral  Inheritances,  bccaufe  they  cannot  many  together,  and  arc  wii* 
And  ji  if  It    j^  ^g  ^yjg  ^j^^  rcafon  of  our  author.  Co.  Litt.  184.  a. 

ne  to  fi'j-j  ^^ 

min  and  the  ban  of  tbeir  boAws^  or  t9  a  man  en  I  ht's  Hjutrbtery  anA  ts  the  betrt  cf  tbeir  bcduif  t!j?rc  their  fs- 

ireral  heirs  of  their  boUies  Aiall  inherit  ;  iui'  it  was  never  lawful  ttiat  tl.ey  might  marry. 

59ofadc-         6*  A.  devifed  land  to  his  two  daughters  and  their  Hfuiy  and  in  de* 

diu  hter  /^«^^  ?/>^*  ilP*'^^  7"  ^'  ^hey  have  a  joint-eftate  for  life  and  fevcral 
cndth€  heirs  inhcricaiices  ^  and  if  one  daughter  die  without  iiiue,  there  fball  not 
oftl-rir  hc^  bc  crcfs  remainders'^  but  her  moiety  fhall  ^o  over  to  J.  S.  on  the 
ofiawls"**^  death  of  the  daughters  for  want  of  fuch  iiiue,  viz.  fuch  refpe^ivc 
that  it  i/a    iflue.  Per  Lord  Keeper.  P^ch.  1706.  2  Vera.  54.5,  546.  in  cafe  of 

joint  cftate    Cook  .V.  Cook. 

for  life,  and 

fcvcraJ  inheritances.    But  though  the  teftator  never  meant  that  the  furvivin*  dao^htcr  (hootd 

turn  out  the  iifue  of  herdeceafedfifter,  and  thatbeini;a  point  before  tlie  Honfe  of  Lords,  ai\4 


cafe  of  Cray  v.  Willis, 


*  Wms*s  y,  A  devife  to  tw0j  and  thefurvivor  of  them  and  their  heiri  equaify 

S.^C.'  and '  '^  *^  divided^  they  (hall  be  tenants  for  life,  and  tenants  in  common  of 
the  decree  the  inheritance  j  for  otherwife  the  word  furvivor  rouft  be  rcjecleJ, 
was  affirm-  v^hich  the*  teftator  never  could  intend.  9  Mod.  157,  i6o.  Triiu 
Hm^fe  llf      ^  ^^  Geo.  I.  Barker  v.  Eyles  and  Smith, 

Lords. 

*[  497  ] 

(Q^)  lifter  Je.     What  ASls  of  one  (hall  bind,   and 

conclude  the  other. 

I.  \X7  HERE  the  «/;^  jointenant  c A^r^^i,  and  after  reUaJest% 
'  ^  all  the  others^  they  (hall  hold  charged  impcrpetuum ;  per 
Littleton.  But  pef  Joce,  they  (hall  not  hold  charged  imperpetuum, 
unlcfs  he  who  rcleafes  furvives.  Bn  Jointenantsi  pi.  2.  cites  33  H. 
b.  4,  5. 

2.  If  one  join  tenant  in  fee  takes  a  leaf e  for  years  of  a  ftrangcr 
by  deed  indented  and  dies,  the  ilirvivor  Ihall  not  be  bound  hy  tbt 
conclufion\  becaufe  he  claims  above  it,  and  not  under  it«  Co.  Lite 
185.  a. 

3.  If  three  jointenants  are  diiTeiTcd,  aiid  they  arraiman^T^ss/,  and 
one  of  them  releafes  to  the  dijfeifor  all  actions  perfonal,  this  fhdl  barr 
him,  but  it  {hall  no^  barr  the  other  plaintiffs  ,  for,  having  a  regard 
Xp  them,  the  rea]ty  (hall  be  preferred,  &  omne  majus  trahit  iid  fe 
minus  di?num.  Co.  Litt.  285.  a. 

jTirf  if  two  4.  Jnd  in  a  writ  of  ward  brought  by  two,  the  releafe  of  the  one 
jointenants  fl^gjj  ^q^  grieve  the  otherj  but  ftiall  enure  to  his  benefit ;  for  he 
dijr.tfisJh     ^^'^  recover  the  whole  war^  and  hold  his  companion  out.  Co.  Litt. 

/^f#,'a  tloni    285.  a. 

offlicilif- 

feifees  rri'.:/r  to  one  of  the  difleifors  all  his  right,  hs  (ball  not  bold  out  his  coiRpanioa ;  becaufe  cb» 

relcafe  is  but  of  the  moiecy  without  any  ccnainty.  Co«  Litt.  176.  a. 
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5.  If  there  be  two  jointenants  of  a  wardy  and  one  does  w^jboth  P«f  though 
IhaU  a«fwer  for  Jc  Co.  Litt.  54.  a.  ^J',:  f?".!* 

lutnc  is*  ttie  waft  of  the  other  alfo,  as  to  tie  place  voajlcd,  yet- the  trebU  damages  (hould  he  recovered 
^ji/tfi  him  <miy  that  4id  the  waji.  z  Inft.  30Z. 

6.  Two  jointenants  make  a  ieafe  for  life  upon  condition,  and 
one  rekafes  the  condition ;  the  condition  is  gone.  Per  Mounfon  J. 
4  Le.  29. 

7.  Two  jointenants  are  of  a  term  upon  condition^  that  theyj'nof  D.  67.  pi* 
cither  of  them,  {hall  aHen  any  part  of  the  land  without  aiTent  of  the  ^}^^^' 
leflbr;  they  make  partition,  and  one  aliens  his  part;  this  is  2.  for-  3!  &  31 

feiture  of  the  whole.    Cro.  E.  163.  Mich.  31  ic  32  Eliz.  C.  B.  Eiiz.c.B, 
Goftwick's  cafe.  '  ^r^?;    . 

8.  Every  aS  by  one  jointenant^Jr  the  benefit  of  his  companion  IhaH 

bind,  but  thofe  acb  which  prejudice  his  companion  in  ejlate  {hall  7 

jiot  bind ;  as  the  de&ult  of  one,  the  furrender  of  the  one,  &c.  And 
therefore  if  the  two  jointenants  have  the  benefit  of  a  condition  to  in^ 
creafe  their  efiate^  and  the  one  will  attorn  in  a  quid  juris  clamat 
without  iaving  it,  it  (hall  not  hurt  his  companion  but  himfdf  only. 
But  in  the  matter  of  the  profits  of  the  land^  the  one  may  damnify  the 
other,  for  there  is  quafl  a  privity  between  them,  and  it  was  his  folly 
to  join  with  one  who  would  prejudice  him;  as  where*  one  takes  *  Aitty-tdhy 
the  entire  profits,  the  other  had  no  remedy;  fo  where  two  join-  ^Ann<g^\f>. 
tenants  were  of  a  feigniory,  and  a  wardChip  happened,  if  the  one 
would  diftrein  for  the  {ervices  before  ele£Uon  of  the  wardfhip,  it 
Ihould  bind  his  companion.  Cro.  £.  803.  Hill.  43  Eliz.  B.  R.  in 
cafe  of  Rud  v.  Tucker. 

9.  Two  jointenants  of  a  term  by  indenture;  one  gives  the 
indenture  to  afiranger  and  dies ;  all  the  entire  term  furvives  to  the 
ether;  yet  he  {hall  not  have  an  action  for  the  indenture.  Noy.  36* 
^non. 

10.  A.  *nd  B.  two  jointenants  of  the  office  of  fines  for  original 
irrits,  committed  the  cuftody  ofthefeal  of  the  office,  and  the  colleifion 
9f  the  pr (fits  to  jf.  S.  They  both  commence  a  fuit  in  equity  againji 
y,  S.for  an  account  of  the  profits.  B.  releajcs  to  7.  S,  all  actions 
and  accounts^  whereupon  A  exhibits  his  bill  againft  B.  and  J.  S. 
furmifing  that  the  faid  releafe  was  by  combination,  and  for  a  va-  [*  aq^  1 
luable  confideration  in  money  paid,  &c  To  this  bill  J.  S.  pleaded  ^  ^  "• 
the  releafe;  and  the  court  held  it  a  good  plea,  though  the  bill  feeks 

relief  againft  it,  for  there  does  not  appear  any  particular  fraud  or 
combination  in  obtaining  it ;  and  a  general  ailegation  or  combi-* 
nation  is  not  fufficient ;  for  there  may  be  a  lawful  combination,  and 
defendant  is  not  obliged  to  anfwer  but  to  unlawful  combination ;. 
and  in  this  cafe  the  releafe  is  good  in  law,  and  no  defj^ult  in  him,  who 
obtained  it  for  bis  own  advantage ;  befides,  it  appears  to  have  been 
obtained  for  a  valuable  confiderationy  and  fo  e<|uity  ought  not  to  fet 
it  afide ;  and  if  the  plaintiff  has  any  remedy  in  this  cafe,  it  muft  be 
again{l  his  co*partner,  and  not  again{):  J.  S.  Hard.  168.  Trin.  ix 
Car.  a.  in  Scacc.  Griffith  v.  Manfer  and  Vaughan. 

1 1.  If  osie  jointenant  agrees  to  alien^  and  dies  before  it  is  done,  it 
would  be  a  ftrauige  decree  to  compel  the  furvlvor  to  perform  the 

agraement* 


49^  %otttwmite* 

• 

agreement  Per  Cur.  2  Vera.  R.  63.  Pafch.  168S.  id  cafi:  oiMA 
grave  v.  Daihwood. 

12.  The  attommeni  of  one  joinfenant  is  good;  fer  bocfa  are  te» 
sants  of  the  whole  land,  and  the  fenrices  are  due  for  the  whole  landi 
and  fince  the  whole  fervices  are  due  for  bod),  either  may  confent  fee 
the  whole )  and  tiye  diftrefe  erows  to  be  notorious  on  tbo  land  ibr 
the  whole.  G.  Treat*  Ten.  03.  £  566. 

(0^2)    Bound  by  Forfeiture  of  the  odien 

Br.  Obligsi-       X.  j£  was  iound  to  two  in  20  L  and  die  9ni  of  the  twotoas/ekdi 

tion,pL  50.  Ji^  which  was  found  by  office;  and  per  Chocke  juftice,  the  whole 

cites &c.     QbiigjiiQQ  ;s  forfeited;  contrary  per  Young^forbjdie  deadi  itia 

veiled  in  the  other  by  the  furvivori  and  die  oflGne  which  came-afie^ 

ebuld  not  deveft  that  ^ich  was  yefted  before;  quaere.  Br.  Join* 

tenants,  pi.  34  cites  8  £•  4. 4. 

2.  Inwbtbydiekin^;  A.vn&boundtotwo^ii!tit9iuwas§uUawid^ 
the  king  got  the  obligation  and  after  granted  i^  the  duty,  the  afitkMi, 
and  the  execution,  by  patent^  to  anomer,  and  that  he,  ihouU  fiie  it 
in  name  of  the  king.  Per  f'ort,  the  a£lion  ought  to  be  in  the  name  of 
thofe  obligees ;  for  the  outlaw  is  alive ;  Newton  {aid,  that  as  one 
may  by  his  releafedifcharge  the  entire  obligadon,  fo  may  he  forfeit  it 
by  outlawry  to  the  king,  therefore  ruled  the  defendant  to  anfwer  ; 
and  fo  fee  die  furvi vorfhip  determined.  Br.  Jointenants,  pi.  39.  cites 
X9H.7.47. 

(R)  How  far  bound  by  bis  own  ASls,  Grants  &c. 


Willi*    '•  T  P  ^ere  are  two  jointenants,  and  one  bargains  andfttts  aU  the 
J* '  ^  land  by  deed,  the  other  dieSy  lb  as  he  has  all  by  furviyor,  and  the 


fer 

•ms  T. 

Cro.  a^g.  deed  is  after  inroUcd,  yet  the  moiety  only  (halt  pafe.  Crow  J.  53. 
cites  7'e.  '  Arg.  in  caie  of  Bdlingham  v.  Alfop.—— Cites  7  £•  6« 

€.  Br.  til. 
laraln)tints. 

2.  A  jolntenant  may  make  a  feoffmnt  o(  the  entierty  with  vMr- 

ranty ;  for  be  is  feifed  per  my  &  per  tout ;  and  thoudi  it  be  a  1^ 
frijin  of  the  moiety,  yet  die  feoffment  is  good,  and  the  wairauty 
well  annexed,  and  when  they  jom  in  a  feoffinent  with  wairaiily 
every  one  warrants  the  entire.  Crob  £.  690.  Trin.  41  Eiis.  C  B. 
Piper  V.  Wider. 

3.  If  there  are  4  jointenants,  and  di^  covenant  that  fwrwoorjtip 
JhM  not  boUy  yet  it  Ihall  hold.  Arg.  Skin.  7.  Mich.  33  C^.  at 
B.  R.  in  cafe  of  Kingdom  v.  Jones. 

f  Agg  ]  (R-  2)  Bound}  how  6r,  by  Charges  of  his  Compa« 


t.  ?.  Br. 

DiAreCiy-pl. 
M.«itesxt 


nion. 


fiatt  hi  iiftreined^  but  aot  Uic  beafts  of  dM  other  joiiitenant} 
%  bit 


b«t  if  be  Vfbt  cbargtt  furvhes ;  the  diarge  is  good  (ac  cver.  Per  »•  ^  •*'* 
Straunge.  Br.  Charge,  pi.  lO.  cites  5  H.  5.  &  Sai^S^ 

fo.  35.  That  it  IS  in  a  manner  agreed,  that  where  $  joiittefiaiiti  Miey  and  two  charfa  tha  land  with 
rent,  and  lea(e  their  part  to  one  of  the  other  3,  and  the  grantee  difticins  him,  it  it  well }  for  fay  the 
taking  of  the  leafe  of  the  part  of  the  grantors,  he  ihonld  be  in  the  fame  plight  as  the  granton  tbOBik 
Selves  ihail  be>  and  e  contra  if  be  had  occupied  his  firft  part  oatf»  ' 

(S)  Charges.     Relation  to  what  Time. 

!•  T  F  two  jomtenants  are,  and  one  charges  the  whole,  and  then  the 
^  other  difclaims,  the  charge  is  good  from  the  beginning.  Arg« 
Goldfl).  8.  pi.  1 1.  Pafch.  28  £liz. 

2.  If  there  are  two  jointenants  copyhcUsrs  in  fee^  and  mefurrm*  Co.  IMtl: 
ders  into  the  bands  of  two  tenants  to  the  ufe  of  his  willj  and  makes  hiis  59.  b.  S.  9 
will  of  diat  land  and  dies,  and  the  furrender  is  prefented,  this  {hall 
hiXid  Ae  furrivor ;  for  beiag  prefented  it  Ihall  relate  to  the  firft 
time  of  the  furrender.     Refolved  and  adjudged  accordingly*  Cro*  J* 
100.  Mich.  3  Jac.  B.  R.  Porter  v.  Porter. 


(T)  Charges.    By  Devife  by  one.     In  what  Cafe 

good, 

!•  T  F  there  be  two  jointcnants  of  land  in  fee  Ample  within  a  ho*  ^Vj?^?^ 

^  rough  where  lands  and  tenements  are  devifable  by  tejflamentj  Mroniert 

and  one  of  them  devifeth  his  part,  &c.  and  dieth,  diis  devife  is  void ;  feifed  of  te« 

for  no  devife  can  take  effect  till  after  the  death  of  the  devifor ;  and  by  nemen&de- 

Us  death  all  the  land  prefently  cometh  tohis  companion  by  the  fur-  S[^*cafe  of 

vi vor,  and  therefore  luch  devife  is  void«     And  the  furvivor  claims  devife,  lec* 

by,  the  firji  feoffor^  and  therefore  in  judgment  of  law  his  title  is  para-  Co.  Litt.  f. 

mount  the  title  of  the  devifee,  and  confequently  the  devife  void ;  and  J^hcraSi* 

the  rule  of  law  is  that  jus  accrefcendi  prafertur  ultima  voluntatij  were  /w 

and  in  confidcration  of  the  law  there  is  priority  of  time  in  an  inftanty  jtnnt  pureba- 

&c  Co.  Litt  185.  b.  te^s*; 

part  for  the  payment  of  debts,  the  fame  was  decreed  in  chancery.  Toth.  142.  cites  Mich*  7  Car* 
Mather  v.  Godbold. 

2.  Two  jointenants,  one  hy  wittgiveth  his  party  and  good  in  equity^ 
Toth.  183.  cites  7  Car.  Pettit  v.  Styward. 

(U)  Leafes  by  one.     In  what  Cafe  ihall  bind  the  r  fqq  1 

other. 

S.  T  F  two  jointenants  be  feifed  of  certain  lands  in  fee  fimple,  and  cited  by 
*  the  one  lettetb  his  part  to  a  ftranger  for  forty  years,  and  dietb  ? **H^,£' 
tefifre  the  term  beginnetby  or  within  the  term^  in  diis  cafe  after  his  131. and' 
deceafe,  the  leflee  may  enter  and  occupy  the  moiety  let  unto  him,  tookat^i/^ 
goring' the  term,  &c«  altbgugjh  &e  leitee  had  never  the  pofleffion  f^*^*^^ 

thcr^f 


S^9  3pintettanfcf# 

twccn  a       thereof  in  the  life  of  the  leflbr,  by  force  of  the  fiune  Icafc,  Ac.   Aar 
7S]^t^  the  diverftty  bctweeit  the  cafe  of  a  grant  of  a  rent'  cbatgt  ahd  thit 
and  where*  cafe  is  this,  for  in  the  grant  of  a  rent  charge  by  a  jointenant,  &c.  the 
the  fame  is    tenements  remain  always  as  they  were  before,  without  this,  that  any 

'^■m^!nl  ^**  ^"7  ^^^^  ^^  ^^^^  *"y  paj^ccl  of  the  tenements,  but  they  diem- 

and  cited  felves ;  and  the  tenements  are  in  tlje  fame  plight  as  tbij  were  before 

5  Rep.  9.  the  charge,  &c.     But  where  a  leafe  Is  made  by  a  jointenant  to 

BruOneirs  another  for  term  of  years,  &c.  prefently  by  force  of  the  leafe  the 

Bridgm.43.  leiTee  hath  right  in  the  lame  land,  vi^  of  all  that  which  to  the  lefibr 

s.  p.  Arg.  belongcth,  and  to  have  this  by  force  of  the  iame  leafe  during  his  tens. 

--R0II.R.  Co.  Litt.  f.  289. 

153.  per  ^ 

Coke.    But  if  he  grants  it  •»  a  co$itin9ait  precetUiU  and  dies  before  it  happens^  it  Aall  never  takft 

cffe^>  cues  Rep.  Redlor  of  Chedington's  cafe. 

Bridgm.  43.  2.  If  two  zxcfeifedfir  Uftj  and  one  makes  a  leafe  U  iegin  prefent- 
C  p.  Arg.  ]y,  or  infuturo  and  dies,  diis  leafe  {hall  bind  the  furvivoT)  as  it  has 
"i^'a  I'p    *^®^"  adjudged.  Co.  Litt.  i86.  a.  b» 

per  Cur.  Mich.  3  Jac.  B.  R.  in  cafe  of  Wliidock  v.  Hortoa.  1  Fin.  Lawy  8vo.  97.«^— Ai^. » 
RolL  R.  405* 

AJmoiety  3.  Two  jointcnants,  one  leafes  the  whole.     TTie  leafe  of  the  other 

l!j!.^4?f"'  jointenaijt's  part  is  void,  and  the  leflbr  fhall  not  be  faid  diffeifer  of 
Hed  V.  '      the  part  of  his  companion ;  per  Frowike  Ch.  J.  Kelw.  6o.  b«  H.  20 

Challoner.     H.  7. 

Two  ' 

jointenants  of  a  houfe,  the  one  made  a  kafi/vr  fife  by  name  of  all  thd  bis  bouftf  and  nude  fi- 
Tery  ;  per  Popham  and  Fenuer  the  whole  palled,  but  Gawdy  contra.  Cro.  1^  6r  c*  Geiry  ▼• 
Kolford. 

4*  If  two  jointenants  be  of  lands,  and  a  leafe  is  made  dius,  vis* 

iejlatuvy  that  one  of  them  with  the  ajjent  ff*he  other  demifetb  the  land^ 

in  witneis  whereof,  he  with  the  aflent  of  the  other  hath  put  his  feal ; 

it  is  a  good  demife  by  them  both ;  per  Gawdy  J.  and  feems  granted 

by  2  other  J.  3  Le.  ii»  8  Eliz.  C.  B.  in  Clark's  cafe. 

ff  Rep.  155.       5,  Baron  and  feme  jointenants  ySr  99  yean  if  thtj  or  any  of 

^*')  them  fo  long  live,  the  baron  makes  a  leafe  for  70  years  to  commence  ef- 

ter  his  deaths  and  dies  living  the  feme :  adjudged  a  good  leafe  for  7O 

years  againft  the  feme.  Mo.  395.  cites  it  as  the  cafe  of  Growte  t. 

Locroft. 

•  Soofjoin-       6.  A  leafe  for  years  made  hy  one  jointenant  for  Bfe  {hall  be  good  »- 

fecf  "mo.     g^*"ft  ^^  furvivor ;  and  fo  it  is,  if  one  jointenant  for  life  makes  a 

395.  cites  it  'leafe  for  years  to  Begin  ♦  after  his  deathy  it  is  good ;  per  Coke  Qk  J- 

as  decreed      who  fays  it  waS  HaRBIN  AND  BaRTON*S   CA5£.   ^  Bulf.  273.   m 

chy^tem"     ^^^  of  Smalman  v.  Eigborrow. 

bef  by  the  advice  of  Clench  and  Walrodey  J.  and  Brognive  attorney  of  the  dutchy,  io  the  cafe  of 
Sharpner  v.  Hardenham.— >It  is  a  good  leafe  upon  a  contingent,' viz.  If  he  die  before  his  casa* 
panioQ  s  for  if  his  companion  die  before  him  it  is  void  {  per  Coke,  cite»  the  cafe  of  UAEDt«  v. 
CMAaoY  AiTD  Barto«,  RolT.  R.  309.  Hill.  13  Jac.  B«  R.«i  S.  C.  cited  per  Cokey-Ctw  J.  3  MtdL 
^^j.«««.Key.  i^,  Harbin  v#  toby^**    1  Vera*  ^3.  Mich.  1^4.  Clerk  r.  Turner. 
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f  W)  Leafes.     In  what  Cafes  they  fhall  not  bindhim* 

Self. 

1.    A     And  B.  jointenants ;  A.  by  indenture  covenants  withC.  that  K07 14.  s* 

^^^  hciii^Si^ripy  the  miety  which  Jheholdi  with  her fijier  in  join-  C.  fa>-s,it 

turt  fir  60  jeari^  tf  B.fo  long  Jhall  live^  and  A.  demifes  to  Q.  the  ^^""f'[j,e* 

other  moiety  from  her  own  death  for  60  years^  if  B.fo  long  /hall  live,  firft  moiety 

Adjudged  the  leafe  void  of  both  moieties ;  the  one  bccaufe  it  is  of  P*»*^ca  by 

her  moiety  after  the  deceafe  of  her  fifter  if  (he  hcrfclf  fo  long  fhould  '^"^""j^;^  ^ 

live.    The  other  is  of  the  moiety  of  her  companion  after  her  own  the  leafe  of 

death,  the  which  is  only  pofRbility^  and  not  grantable.  Mo.  776.  that  part 

Trin.  2  Jac.  Whidock  v.  HartweU.  KIcIa. 

and  then  the  leafe  of  B.'s  moiecy  was  void.— <:row  J.  91.  S.  C.  adjadged  that  it  was  good  for  A/f 
party  had  (he  furvived  B.  but  A.  died  firil.  . 

« 

2.  If  two  jointenants  be  for  life,  and  one  leafes  the  whole  \  if  the 
kjforfurvives^it  fhall  be  good  for  all;  per  Doderidge  J.  3  Bidf.  132. 
MicL  13  Jac. 

(X)  Leafe  by  one  or  alL     In  what  Cafes  it  fhall  be 

faid  to  be  determined. 

* 

I.    JOINTENANTS  for  life  have  each  of  thcmancftate  Jfo-S5-^- 

J   only  for  his  own  life,  but  (hall  have  all  by  furvivorlhip.  But  sco*,^^^. 

if  one  It  ottfieJ of  his  eftate,  it  determines  by  his  death.  3  E.  6.  70.  0.-1.0.67' 

If  they  make  partition  and  one  diesy  lejjor  Jhall  enter^  and  has  eftate  pi-  iS-Far- 

Csr  my  &  per  tout,  and  confequendy  when  the  one  has  eftate  for  J.^^""  * 
s  own  life,  he  cannot  uke  eftate  for  the  life  of  his  companion  alfo, 
Arg.  2  Roll.  R.  472.  cites  28  H.  8.  12. 

2«  A.  and  B.  SiTC  jointenantsfor  life\  A.  makes  a  leafe  for  gg  years  Poph.  96. 
to  commence  afier  his  deaths  if  B. /hall fo  long  live.  B. /urrenders  to  the  fh^\h7'' 
hffor  during  the  Ufe  of  A.    Adjudged  that  the  leafe  is  void  by  the  leafe  was 
<ieath  of  A.     For  firft  tlie  leffee  had  only  a  poffibility  to  have  it  dur-  atijuJgcd 
ing  the  life  of  B.  which  is  now  deftroyed  by  the  feverance  of  the  ^Jlfj^Tf 
jointure,  and  it  is  all  one,  whether  A*  or  B.  had  deftroyed  the  ioin-  good  by  all 
care  j  for  the  leffee  fliall  not  have  it  abfolutely  during  their  two  lives,  the  juftices 
but  upon  a  contingency  and  poffibility  that  the  jointure  continues ;  co^lf^jg^' 
but  now  it  is  deftroyed,  and  the  leafe  with  it.  Noy  157,  158.  Har-  Hnrbinv. 
bin  ¥•  Loby  als.  Chard.  Bartoa— 

Mo.  395.  S. 
C«  HiU.  37  £liz.  reports  it  adjudged  a  gpod  leafe.  ■  Cro.  J.  9i'  cites  S.  C.  by  the  name  of  Ki«r- 
by  V.  Ballon,  '[But  neither  of  tbofe  books  makes  any  mentiou  of  the  furrender.  ]-*■«-•  And  the 
cafe  in  Noy  feems  cube  the  cafe  of  Daniel  v.  Wadding  ton  reported  Roll.  R.  309.  and  in  Cr-i. 
J.  377.  which  are  upon  the  point  of  the  furrender,  according  to  Noy,  only  th?t  CrU  J*  ftates  the 
Ttirrendery  as  made  by  the  fame  joinienant  who  made  the  leafe,  whereas  the  others  ftale  it  ^ 
made  \ij  the  other  joiAtenam* 

3.  Twojointenaiitsyfl/»  in  a  leafe  for  years  to  two,  and  afterwards 
thty  make  partition^  and  one  dies  >  yet  the  term  comiiiues  for  alL 
Noy  158.  in  cafe  of  Harbin  v.  Loby. 

Via.  XIV,  Qji  4*  Two 
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4.  Two  jointcnante  for  life  5  one  leafes  for  jWarx,  if  he  and  bi$ 
companion /§  kng  livem  By  the  death  of  the  .one  the  leafe  is  deter* 
mined.  RoU.  R.  310.  Hiu.  13  Jad.  B.  R.  in  the  cafe  of  Daniel  v« 

Waddington. 

[  502  ]  (Y)  Leafe.  Renf.  How  and  to  whom  it  (hall  be 
payable  on  fuch  Ijcafe  not  being  made  by  all  the 
yointenants. 

• 

Mo.  139.  '  ^-  T*  W  O  jointenants  ziefor  term  oftbeir  twit  liveSj  and  the  one 
ekes  s.  c^  ^    of  them  makes  a  leafe  l>y  indenture  for  years  tfbis  moietf, 

--Co.  Litt.  f^gr^lfig  rent  to  bim  and  bis  beirs ;  he  who  made  the  kafc  £is ; 
a.  s.  C.^(^u  1^  ^'^s  ^^^^  l^y  ^^  court,  that  the  term  continues ;  but  leme  fliall 
ed-lpoph.   hcJd  it  difcbarged.cf  At  rent.  Quaere  bien*  D*  187*  su  pi.  5.  Midu 

s.  c.  —  ^ 

1  RolL  R.  309«  cites  S.  C^— Cro.  J.  417.  cites  D.  s  Eliz.  S.  (X^-Bri^s^.  44  Arg*  cites  D.  187.  a*— 
S,  P«  per  Coke.Ctu  J.  3  Bulf.  133.  «  The  other  (hall  mu  bav*  the  renif  becaufe  be  claims  by  ttw 
firft  feofioTy  which  is  ^ar^omtmt  tbe  leafe  and  the  refervation.  x  Rep.  96.  a.  (e)  in  Shelly's  cafe. 
.Becaufe  not  privy  to  the  leafe ;  per  Doderidge  J.  3  BuU.  330. 

(Z)  Leafe.     Rent.    How  and  to  whom  payable,  tbe 

Leafe  being  made  by  alL 


Kelw.  i2».   !•  T  F  two  jointenants  make  a  leaf^for  ♦  life^  referving  a  rent  to 
pi.  76.—*'  oftbeniy  the  rent  (hall  enure  to  them  both  j  becaufe  the  rcTcr- 

s  p*  pM""      ^^^^  remains  in  jointure,     Co.  Litt  192.  a. 

Dyer.— Palm.  481.— Arg.  L»U255.  cites  Litt.  346.  and  Pcrk.652.— Vent.  i6f.'S.  P.  per  Hale 

Ch.  J-  in  cafe  of  SachevercU  ¥.  Frojate. ♦S.  P.  5£.  4.4.  both  (hnll  ba^eth*  rem,   became 

the  leafe  is  joint  by  tlienu  ■         S.  P.  3  Bulf.  330.  but  contra  of  a  leafe  for  ycai-s  ;  per  DodenJ^e  J. 

S.  P.  per  2.  But  if  the  refervation  be  by  deed  indented^  then  he  only  to  whom 

pyer,  4       It  is  referved  fliall  have  it.     Co.  Litt.  iq2.  a. 

Le.  30.        ■  ' 

Palro.  481.  S.p.-^.P.  becanfe  of  tbe  eftoppel.  Vent.  161.—-^ — And  becaufe  he  bpriryand 

nut  a  ftrangerto  the  ieafc,  the  refervaiioa  is  good  enough.    Co.  Litt.  f.  34^. 


/  "'  f        3'  ^  ^^^  yw«f/fft7«/x,  the  em  for  life^  and  tbe  otber  in  fee^jmn  in  € 
Uin  the  ^^^fi  f^^  ^\f''*  ^*"  ^  V"^^  *^  ^^  rcfcfving  rent,  the  rent  (hall  enure  to 


"But  if  u» 

end  he  —.  — ^        _  _  ^  _ 

rnnrfvMj       both ;  for  if  the  particular;  eftate  determine,  they  (hall  be  jointenants 
join  in  a        again  in  poflcflion.     Co.  Litt.  214.  a. 

Icifefor  ■ 

£fc,  or  a  gift  in  tail  by  deed,  referving  rent,  this  fhall  enure  to  the  tenant  for  lifie  onlyt  dtntq 
his  life,  and  after  to  him  in  the  rererfion ;  for  eve'y  one  grants  that  which  he  may  lawfatiy 
gr^^nt ;  and  if  at  the  common  law  they  bad  made  a  feofiment  in  fee  generally,  the  teoSoc  fhouM 
liave  bulden  of  the  teiunt  for  life,  dunog  hit  Life,  and  after  of  him  to  rtveiiuin,  and  lo  k  wu 
luiiden  in  B.  R.  Co.  Litt.  214.  a. 

( A«  a)  Seifed,    How  each  ihall  be  (aid  feiied« 

I.  C^  V  £  R  Y  jointf  nant  is  feifed  of  the  land,  which  he  hcUedi 

^       jointly,  p^r  rnyi^per  tout^  and  this  is  as  much  as  toikfi  as 

be  h  iei&d  by  every  pared,  and  by  tbe  whole,  &c.  and  this  is  (ru«i 

for 
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for  in  every  parcel,  and  by  every  parcel,  and  by  all  the  lands  and  te- 
nements he  is  iointly  feiicd  with  his  companion.     Co*  LItt.  f.  288. ' 

2,  A.  and  6,  were  joint  leffees  of  a  mill ;  J.  grants  his  iftate  and 
iies\  and  upon  a  fuppoHtion,  that  all  came  to  B.  by  furvivorfhipi 
S.  grants^  bargains  and  jells  the  fame  to  J.  S.  by  the  name  oimolen^ 
dinumfuum  generally,  and  all  his  eftate,  right,  title  and  intereft,  and 
covenants  to  fave  him  harmlefs  from  all  former  z&s  done  by  him,  and  f  CO  3  J 
entered  into  a  bond  for  performance  of  covenants ;  J.  S.  may  have 
debt  againft  B.  upon  the  entry  of  the  grantee  of  A.  For  B.  had 
nothing  to  do  to  grant  that  moiety  which  was  granted  by  A.  and  the 
original  agreement  in  this  cafcy  being  to  pafs  the  whole  mill,  the  bond 
was  forfeited,  by  not  performing  an  agreemsnt.  And  an  aAion  in 
C.  B.  having  been  brought  upon  the  bond  for  not  performing  the 
agreement,  and  the  breach  not  being  laid  in  the  non  performance 
of  covenants,  judgment  was  affirmed  by  4  juftices  againic  one.  Bulf* 
2  Hill.  7  Jac.  B.  R.  Prodor  v.  Johnton. 

(B.  a)  I'o  what  Purpofes  each  has  Right  but  to  a 

Moiety. 

1.  'T^OTUM  tenet  &  nihil  tenet,  viz.  totum  conjun^im  Sc  nihil 
*^  per  fe  feparaiim  and  albeit  they  are  fo  feifed,  (as  for  example, 
where  there  arc  two  jointenants  in  fee)  yet  to  divirfs  purpofes  each 
of  them  has  but  a  right  to  a  moiety^  as  to  enfeoff,  give,  or  demife,  or 
to  forfeit  or  lofe  by  default  in  a  prxcipe.  If  my  villein,  and  another 
purchafe  lands  to  them  two  and  their  heirs,  I  may  enter  into  4 
moiety.     Co.  Litt.  186-  a. 

2.  Where  ^7// the  jointenants  y<7/«  in  a  feoffment^  each  of  them  in  Onejoin- 
judement  of  law  do  rive  but  his  part.     Co.  Litt.  186.  a.  ^"^"^  ^« 

•f     ^  ^  '^  one  rooiety 

in  law,  and  the  other  the  other  moiety,  and  therefore  if  two  jointenants  malu  aftoftntnt  inft€uf>tn 
s  ctniJitioa,  euid  ibat  for  breMb  thereof,  one  ofthcmJJ^all  tnter  into  the  whole ,  yet  he  Ihall  enter  but  ia 
a  moiet>'  ;  becaufe  ao  more  in  judgmeoc  of  hw  paffed  from  him  :  and  fo  it  is  of  a  gift  in  tail,  or 
a  leafe  fur  iife,  &c.  yet  eVery  jointenant  may  tuatrMit  the  whole;  becaufe  a  man  may  warrant 
raore  than  palfes  from  him.    Co.  Litt.  1S6.  a. 

3.  If  an  aliin  and  a  fuhje^  purchafe  land  jointly^  the  king  upon 
office  found,  (hall  have  but  a  moiety.     Co.  Litt.  186.  a. 

4.  If  two  jointenants  are  of  chatties^  the  one  can  not  give  mon 
than  a  moiety-,  per  Keble.     iCelvy.  23.  a.  b« 

(C.  a.)    Conjidered  as  one  Per/on^  in  what  Cafes. 

X.    A   demand  of  pofleffion  from  a  leflce,  after  the  term  expired,  by 
^^   one,  is  a  demand  of  both,  and  the  delivery  to  one  is  a  ddi- 
very  to  both.  Cro.  J.  476.  Hingen  v.  Pain. 

(D.  a)  Releaje  by  one  to  the  other.     How  it  ihall 

enure  or  reUtc. 

»•    T^^S  Thy  Jl,fuppofmg  that  the  tenant  heJdofhis  leafe ;  tht  <!•• 

^^  fendant  faid,  that  the  plaintiff  and  three  others  leafed  to  him^ 

.&c«  judgment  of  the  writ;  the  plaintiff  laid,  tl^t  the  other  three  m 
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leafed  to  him  all  their  rights  &c.  and  the  wHt  was  awarded  good ; 
quod  nota.  Br.  Jointenants,  pi.  70.  cites  46  £.  3. 17. 

2.  In  af&fe ;  three  jointenants  were  of  land  held  of  the  king  in  ca* 
pite,  and  the  one  releafed  to  his  two  companionsy  and  pleaded  pardoa 
of  it,  quod  mirum  !  for  where  three  jointenants  are,  and  the  one  re- 
leafes  to  die  other  two,  there  needs  no  licence  or  pardon ;  for  the 
two  are  in  by  the firjl feoffor ^  and  not  by  him  who  releafed.  Br  Alie- 
nations, pi.  4.  cites  8  H*  4-  8«  and  the  like  agreed  M.  37  H-  8. 
S.  ?•  and  3.  But  where  the  one  releafes  to  one  of  the  other  hvoj  there  he 

he  and  his  ^j^^  xskts  the  releafe  is  in  of  the  third  part  by  him ;  contra  if  he 
ftldl^hoid"  had  *  releafed  to  all  his  companions,  Bn  Alienations,  pL  4.  cites  8 IL 
the  other  4.  8.— —-And  with  this  agrees  33  H.  6.  4.  and  fo  it  is  ufed  in  the 
%  parts  ID     Exchequer,  that  this  is  no  alienation. 

jointore.  ^ 

And  as  to  the  third  part,  which  he  hath  by  force  of  the  releafe,  he  hoMeth  that  third  part  wkh 

himfelf  and  his  companion  in  common.    Co.  Litt.  f.  304. Such  rrleffee  (hall  t«e  inia  tbepc 

fvr  the  third part^  of  which  the  releafe  is  madey  &c.  Perk.  f.  84.  cites  33  H.  Sj  ■  U  ti-is  c.fr^ 
<his  leleafe  enures  by  ^luy  of  mitter  Pe/Lxtey  and  mi  hy  w^ty  tif  exiinguiJbmtMt  ;  for  cbea  the  rel«Alie 
IhouUi  enure  to  bis  companion  alfo.    Co.  Litt.  193*  a. 

•[504] 

^md  if  the  4.  Jnd  if  a  joint  eftate  be  made  to  the  hufband  and  xvife  and  to 
j^^^fel  w//f  ^  third  perfony  and  me  third  perfon  releafes  all  his  right,  which  he 
not  naming  hath,  to  the  hufband^  then  hath  the  hufband  the  moiety  which  the 
thehuiband  third  had,  and  the  wife  hath  nothing  of  this.     Co.  Litt  f.  305. 

in  the  re- 
leafe, then  hath  the  wife  the  moiety  which  the  third  hzA,  &c.     And  the  hufband  hath  notliinsof 
this  but   in  right  of  his  wife  ;  hecaufe  in  this  cafe,  the  releiie  (haU  enure  to  make  ar\  ef^te  to 
^m^  to  whom  the  releale  is  made,  of  all  that  which  belongeth  to  the  reieafor.     Co.  Litt.  C  305. 

5.  If  two  jointenants  make  a  leafefor  life^  they  may  afterwards 
teleafe  to  each  other  without  attornment  or  tenant  for  life.  For 
iince  both  of  them  have  the  reverfion,  the  tenant  for  life  is  tenant  to 
them  both,  and.confequently  there  is  no  need  of  any  fubfequent  coo* 
fent  to  create  a  new  tenancy ;  and  paying  the  rent^  and  doing  the  fer- 
vices  to  one  of  them  only,  is  a  fuflicicnt  notoriety  that  the  whole  fee 
is  in  one  only*    ^G.  Treat.  Ten.  85. 

(E.  a)     Releaie  or  Confirmation,  by  one  Jointenant 
to  Strangers.     How  it  fhall  enure  and  relate. 

I.  'Tp  W  O  jointenants  veakit  feoffment  in  fee  on  condition^  dot  if 
*  they  pay  20  /.  at  Pentecoft,  then  the v  may  re-enter^  Bcfai« 
the  day  one  of  them  releafes  to  the  feoffee  all  his  rights  title  and  de- 
mand. The  other  jointenant  pays  at  the  day^  and  the  feoflfee  receives 
it.  Per  Dyer,  both  have  intereft  in  the  condition,  and  if  onedicsy 
the  condition  furvives,  and  fo  one  cannot  difp^ce  with  iL  Per  Bcii-> 
loes,  it  f<€ms  alfo  that  by  this  releafe  he  cannot  difpenci-with  part  of 
the  condition,  becaufe  it  is  entire ;  quod  Dier  conceffit  Per  Bnnviiy 
if  a  man  makes  feoffment  on  condition,  and  has  ijfiu  im  dktigb^ 
tersy  and  dies,  one  may  difpence  with  the  condition*  Quod  Ujct 
jiegavit  and  Brown  e  contra.    Dal.  44. 33. 

2.  If  two  jointenants  he  of  20  acresj  and  the  OHi  makes  a  fetff^ 
want  of  bis  part  in  i3  acresy  the  other  cannot  releafe  his  cndrepaxtt 


bot  only  in  two  acres ;  becaufe  die  jointure  is  fevered  from  the  re* 
ikiue.    Co.  Litt.  193.  b. 

3*  If  two  tenants  in  common  be  af  the  ward/hip  of  a  bodjy  and 
one  ravifhes  the  ward,  and  the  one  tenant  in  common  rdeafes  to 
the  ravifher^  this  fhall  go  in  benefit  of  the  other  tenant  in  common, 
and  he  (hall  recover  the  wfaole^  and  diis  releafe  ihall  not  be  any  bar 
to  him.    Co.  Litt.  197.  b. 

4.  So  if  two  tenants  in  common  he  of  an  advawfan^  and  they 
bring  a  quare  impedity  and  the  one  releaies,  yet  the  other  (hall  fue 
fisrth  and  recover  the  whole  prefentment.     Co.  Litt.  197.  b. 

5.  Two  jointenafits  oi  a  ward,  one  rekafes  to  the  ward%  and  the 
other  takes  the  value  of  the  marriage  \  he  who  releafed  (hall  have  ac" 
founty  notwithfianding  his  releafe  to  the  ward.  Mo.  184.  pi.  327. 
per  IVIead. 

(F.  a)    Releafe  by  one  to  a  Stranger.     How  much  [  S^S  ] 

Jhall  pafs. 

I.  I  F  two  j<»ntenants  or  tenants  in  common  are,  and  they  are  dif 

.   ^  feijidj  and  after  one  of  them  releafes  all  the  right  that  he  hath 

in  the  moiety,  he  (hall  be  barred  of  his  right  in  ally  and  yet  every 

jointenant  is  feifed  per  my  ^  per  tout.    Co.  R.  on  Fines,  7.  cites 

45E-3- 

2.  But  if  two  jointenants  tltc  of  two  acresy  and  are  difleifed,  and 

the  one  releafes  alibis  right  which  he  hath  in  one  ^o*^,  this  ihall  bar 
him  but  of  the  moiety  of  this  acre  only,  and  yet  the  moiety  of  two 
acres  is  one  acre.    Co.  R.  on  FineS)  7.  cites  45  £.  3. 

(G.  a)     Releafe  /<?  one^  or  to  his  Leflee^  By  Stran- 
ger.    How  it  fhall  enure. 

J.    T  N  fome  cafe  a  releafe  (ball  enure  by  way  of  extinguiJhTnentj  As  if  a 

*    and  in  fuch  cafe,  fuch  ihall  aid  the  jointenanty  to  whom  the  ?"/".*****![* 

releafe  was  not  made,  as  well  as  him  to  whom  the  releafe  was  made,  the  diffh/or 

Co.  Litt.  f  3^7#  "^^^'  ** 

fecjfment  to 
fzvo  mffi  infecf  if  the  t&JJilfe*  rtlMjes  by  his  lieed  to  om  of  the  fnfeeSy  this  releafe  fliall  enure  Co  both 
the  feoffees;  for  that  Che  teoffeet  have  sn  eilate  by  the  law,  viz.  by  feotf menty and  not  by  wrong 
drme  to  any.     Co.  Litt.  f.  307.  The  reafon  of  this  dtverjity  between  c^ie  dilfeifors  antl  their 

feotfces  IS,  ibr  Chat  the  feofiiseSy  coming  in  by  title  and  purchafe,  are  intended  in  law  to  have  a 
trairarkty  (whicti  is  much  efteemed)  in  fee,  and  thereforei  leail  the  warranty  flioold  be  avoided* 
the  releafe  IhaU  ennre  to  both  the  feoffees  in  favour  of  purchafors,  and  fo  the  right  and  benefit  of 
every  one  faved.  Co.  Lttt«  r94.  b.-— And  becaufe,  coming  in  by  the  legal  notoriety  of  a  feotT* 
meaty  tbac  feoffment  muft  be  defeated  by  an  act  of  equal  notoriety  before  cne  title  can  be  altered^ 
becaufe  the  feoffment  muft  liand  good  as  ^in  adi  ttmt  gives  warning  to  all  pirfons  in  whom  tha 
freehold  fubfifts,  till  by  fome  a^  of  equal  folemnity  it  appears>  tint  ti^e  freehold  is  in  another. 
Ji.nd  fioce  the  freehold  is  not  defeated  in  this  cafe,  the  fb<}ffmeoC  continues,  and  the  releafiil 
enures  to  them  both.    G.  Treat.  Ten.  51. 

2.  If  the  dijfeifor  makes  a  leaf e  for  life  to  A*  and  B.  and  the  dijfeifee 
confirms  thee/late  ^^•— B.  Ihall  take  advantage  thereof ;  for  the 
rftate  of  A.  which  was  confirmed)  was  joint  with  B.  and  in  this 
cafe,  the  difleifee  (hall  not  enter  into  the  land,  and  deveft  the  mM- 
pty  of  i5t     Co.  Litt.  297.  a*  297.  b. 


50^  3fototenatitj$« 

Co.  Lite  3«  In  Tome  cafes  a  releafe  (hal)  enure  U  put  all  the  right  trhich 

i  47»-  the  relcflbr  hath  in  the  releflec»    jts  if  a  man  feiieJ  of  certain  tcne- 

* S.P.  be-  ^ci^^s  is  difleifed by  two,  if  the  diffiijuy  by  bis  deed,  rcUafes aB bit 
cdpfe  the  right^  &c.  /tf  one  of  the  diffi'ifoT*s^  then  fuch  rt\eStit  (hall  hold  all  the 
diiTeifor  tenements  to  himfelf  alone,  and  *  (hall  ouft  his  companion  ofevm 
J^'^^j"^.  occupation  of  this.  For  the  two  difieifors  were  in  againft  the  hW, 
ful  or  efta-  and  when  one  of  diem  eets  the  releafe  of  him  which  hach  liAt  cf 
biihed  a&  entry, &c«  this  right,  in uich  cafe,  (ball  veft  in  him  to  whom  &  le- 
rit?y!which  ^^^^  ^^  made,  and  he  is  in  liJce  plight,  as  if  he  which  batfa  die  rt^ 
ought  to  had  entered  and  iiifeoiFed  him,  &c.  for  he  which  before  had  ao  cftatt 
be  defeated  by  wrons:«  viz,  by  diffeifm,  &c.  hath  now  by  the  rdeale  a  riditful 
)^r^   eLe.    ^Co.LiJf.306. 

poffefling  can  be  faltered ;  and  .therefore,  though  he  polTefTed  as  a  jointenant  befcre  the  re. 
leafe,  he  Ihall  ooft  his  companion»  becaufe  he  was  pofTefled  of  the  whole  before  by  wron^|  and 
now  being  paffed  by  right,  it  follows,  that  the  poffeflion  of  the  other  wrong  doer  is  no  poOcifioa 
at  all*    G.  Treat.  Ten.  50, 5 1 . 

4*  Sffy  where  there  are  two  joint  abators  or  intruders^  which  come 
in  merely  by  wrong.     Co.  Litt.  194.  a. 

5.  But  if  two  men  do  ufurp  by  a  wrong  ful  prefentation  to  a  churchy 
and  their  clerk  is  admittea,  inftituted,  and  induffedj  and  the  rightful 
patron  releafes  to  me  rf  tbem»  This  fliall  enure  to  theoi  both ;  be^ 
caufe  the  ufurpers  come  not  in  merely  by  wrong,  hut  their  clerk  is 
in  by  admiffion  and  inftitution,  which  are  judicial  aids^  and  there- 
fore an  ufurpation  Jhall  work  a  remitter  to  one  that  has  a  foraxr 
right.     Co.  Litt.  194.  a. 

6.  If  there  be  two  dijfeifors^  and  the  diiieifee  releafes  U  ame  of  them, 
he  (hall  hold  his  conipanion  oiit  of  the  land.    Co.  Litt.  f«  522. 

This  makes       7.  But  if  the  diueifee  confirm  the  efiate  of  the  one  untboset 
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no  altera-  fitting  in  the  deed,  fome  fay  that  he  ihall  not  hold  his  compaoioQ 
he  con-^*^  out,  but  (hall  hold  jointly  with  him,  for  that  nothing  was  coofinned 
firms  the      but  his  eftate  which  was  joint.    Co.  Lit.  f.  522. 

eftate  in 

the  lame  manner  as  it  is.    G.  TreaL  Ten.  72. 

For  by  ttut  8.  But  if  the  diffiifee  confirms  the  efiate  of  the  one  diffeifor^  in  tiie 
J»?defi^'n  ^^^  ^®  ^^^  and /tf  holdthe^  lands  or  tenements  or  the  right  of  the 
of  confirm-  diiTeifee  to  him  and  bis  heirs^  he  fliall  ho|d  out  t^  other  difiiibr 
sng  the        -Co.  Litt*  298.  a.  f 

poCTeffion 

to  him  alone,  fo  that  the  confirmation  goes  to  the  pofTeflion  itfclf  by  the  etplarutory  words  in 
the  habendum,  and  not  to  the  manner  of  poffeffing ;  and  fuch  habendera  makes  the  confirmatina 
enure  as  a  new  giant  of  fuch  his  moiety.    G.  Treat.  Ten#  72. 

5«ifher«.        9,  If  two  diffeifors  make  a  leafe  for  life^  and  ^z  dijfiifee  rekefb 

t^Z'%4  /^  one  of  thefffy  this  (hall  enure  to  them  both,  and  to  the  benefit  of 

tbis^i   '  IcSce  for  life  alfo ',  for  he  cannot,  by  the  releafe,  have  the  fole  jui^ 

enore  to  feffion  and  eftate ;  b^aufe  part  of  the  eftate  is  in  anodier«    Cow 

I^icafe  catiMi  aJurtbifnukifeoffmtmt,    G.  Treat*  Ten.  $%» 

10.  Itlejie  in  tail  be  diffeifed  by  iwoy  and  nleafes  U  $^ciAtm^ 
•  it  fliall  enure  to  bodi.   But  it  the  iing*s  tenant  for  life  be  diffiriied  b  j 
two,  and  he  releafes  to  one  of  them,  he  (hail  out  bis  comptaicaw 
Co.  Litt«.276.  a« 

tU   i» 
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TI.  Soi{  two  jotnUnants  make  a  leafifar  life^  ^nd  after  dtffiifi  the 
tenant  for  life^  and  be  reUafes  to  one  of  them,  he  fhall  hold  out  his 
companion ;  for  the  difleifm  was  but  of  an  eftate  for  life.  Co, 
Litt.  276.  a.  ^ 

12.  If  two  jointenants  infee^  be  dijfeifed  by  twOy  and  one  of  die  dif-  He  cannot 
feifees  releafes  to  one  pf  the  diffeifors  all  his  right,  he  (hall  not  hold  ^jjt^lf '^e 

•  out  his  companion,  becaufe  the  relea^  is  but  of  the  moiety  without  vrhoie ;  f(  r 
any  certainty.     Co.  Litt»  276.  a*  he  has  not 

ihe  whole 
right,  and  fo  there  can  he  no  adl  of  notoriety,  whereby  the  cAate  may  Jippear  to  be  in  one  4i£<i 
ieifor.    G.  Treat.  Ten.  54. 

13.  If  a  man  be  dijfeifed  by  two  women^  and  one  of  them  takes  httf 
tandy  and  the  diffilfce  reUafes  to  the  httfbandy  this  fhall  enure  to  both 
the  diiTeifors ;  oecaufc  the  hufband  was  no  wrong  doer,  but  in  a 
manner  in  by  title.     Co.  Litt.  276.  a. 

14.  So  it  is  fas  it  feeqis)  if  the  dijelfors  make  a  leafe  for  year^^  ami  Becaufe  he. 

the  diffcifee  releafes  to  one  of  them^  this  ihiU  enure  to  them  both  j  make  k 

for  by  the  relcate  he  cannot  have  the  folc  poiFeilion.     And  it  ap*  notorious 

pears  by  I/ittleton,  that  he  mult  have  the  fole  poiTeilion,  and  hold  ^^^^  ^^« . 

his  companion  out.     Co.  Litt.  276.  ap  hfm  Vionl* 

for  he  cannot  hold  out  hi&  companion  durinj;  the  contini^nce  of  the  leafe  for  years.    G.  Trea^ 
Ten.  53. 

.1 5-  ^^'  ^  the  mortgagee  upon  condition^  having  broken  the  con^ 
dition^  is  diffeifed  by  twoy  and  the  mortgagor^  having  title  of  entry 
for  the  condition  broken,  releafes  to  the  one  dij/eifor  j  albeit  they  be 
in  by  wrong,  yet  the  releafe  fli^'l  enure  to  tiiem  both,  for  two 
caufes,  firft,  For  that  they  are  not  wrong  doers  to  the  mortgagor, 
but  to  the  mortgagee ;  and  by  Littleton's  cafe  it  appears,  that  wrong  . 
is  done  to  him  that  made  the  releafe  j  Secondly,  That  he  that  made  f  C07  1 
the  releafe  has  a  title  by  force  of  a  condition,  and  Littleton's  cafe 
is  of  a  right.     Co.  Lit.  276.  a. 

16.  If  tenant  for  life  be  diffeifed  by  twOy  and  he  in  reverjion  and  Becaufe 
tenant  for  life  j$in  in  a  releafe  to  one  of  the  diffeifors^  he  (hall  hold  his  I^^^J^ 
companion  out,  and  yet  it  cannot  enure  by  way  of  entry  and  feofF-  is  noto- 
ment.     But  if  they  feverally  releafe  their  feveral  rights,  their  fe*  rio«ay  in 
veral  releafes  Ihall  enure  to  both  the  difTeifors.     Co.  Lit,  276,  a.        iSciro^*"* 

them  is  capable  of  a  releafe  ;  and  when  one  has  obtaineJ  a  rele;ife,  it  makes  his  pofTeffion  rights 
ful ;  and  his  holding  out  his  comi>an;on  makes  it  immediately  notorious,  that  the  eftate  is  in  him 
alone.     G.  Treat.  1  en.  53. 

17.  But  if  A.  be  te>iant  for  life,  the  remainder  in  fee  to  B.  and  ^.l^f^'j^"* 
^.  is  diffeifed  by  two^  viz.  W.  R.  and  W.  S.  and  J.  releafes  to  ff",  man  A*f;«. 
JJ.— W.  R,  ^all  not  hold  out  W.  S.  ftr  if  W.  R.  had  a  rightful.  Hcdio  /r. 
eftate  by  the  releafe,  then  the  remainder  would  be  revefted ;  but  the  ^^^'^^ 
remainder  cannot  reveji  without  fomi  aH  of  notoriety  \  for  where  there  holdout 

is  z  notorious-  pojfej/ign  by  wrongj  it  may  receive  a  releafe  of  the  W.s.  for 
right  without  aj»y  act  of  notoriety  j  becaufe  the  poffeffion  in  itfelf  is  a  jj^^«  ^^'^ 
notoriety;  hnt  tha  efiate  cannot  alter  without  fome  aJI  of  notoriety ^  ^^^^ 
fo  that  men  may  know  in  whom  the  fee  is  lodged,  and  therefore  g?iined  by 
W.  R.  doth  not  take  an  eftate  for  life,  and  reveft  the  remainder  i  ^^^\'|^^ 
•   fy^  W,  R.  has  a  longer  eft^e  than  A.  who  relcafed  to  him,  and  fo  if  i^ft  m  baH 

aq+  w.R. 
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«*oriT»g  A.**  W.  R.  fliould  be  tenant  for  life,  the  rcleafe  would  enure  by  wajoT 
3?amid      P^^  of  ^^^  ^^»^«-     G.  Treat.  Ten.  52. 

nor,  by  his  entry,  overthrow  it  during  the  continuance  of  the  eftate  for  life,  and  whatever  n*ht 
i>  acquired  during  the  continuance  of  the  unlawful  pofTeOion,  is  acquired  to  them  both  ;  for  if 
ere  were  to  acquire  the  whole  right  in  remainder,  there  would  be  no  notoriety  of  the  begiaainSf 
or  dttennin.  tioo,  of  the  eftate  for  life  in  the  other  difleifor.    G.  Treat.  Ten.  5  3. 

1 8.  If  lord  and  two  joinUnants  are^  and  die  lord  releafes  all  bis 
right  unto  oftfy  this  is  good,  and  fiiall  enure  unto  them  bocfa;  for 
one  of  them  only  doth  not  hold  of  him$  and  it  (hall  -be  prejudicial 
to  no  perfon  that  the  fervices  fhall  be  extin£b  by  the  releaife,  but 
unto  the  releafor  himfelf.  And  always  a  deed  (hall  be  taken 
ilrongeft  againft  him  that  made  it,  &c.     Ferk.  f.  69. 

19.  Queen  Mary,  having  a  rent  of  20/.  per  ann.  ijfaing  met  of 
a  manor y  of  which  a  man  and  his  wife  were  jointenants  feifed  in  fu^ 
for  and  in  conjideration  ofmoney^  and  other  confideraiions  given  and 
paid  by  the  baron  by  her  letters  patents  did  give  and  grants  renopj 
releafe^  and  renounce^  to  the  (aid  baron  and  his  heirs  the  £ud  rent  of 
%oL  and  after  the  baron  died,  and  the  feme  furvived.  If  (he  muft 
pay  the  rent  to  the  heir  of  the  baron,  or  not,  quxre  ?  and  tbe  point 
js  if  the  letters  patents  ihould  be  taken  in  law  for  a  rekafe  only,  or 
may  be  ufed  as  a  grant  at  the  ele^ion  of  the  baron^  and  his  heirsi 
ana  not  for  a  releafe  or  extinguilhment.  And  Dyer  thought,  the 
patentee  fhould  have  eledion  to  ufe  the  patent  as'  to  him  teems  befl^ 
and  cited  9  H.  6.  in  quare  imp.  And  in  the  cafe  fupra,  the.baroa 
by  his  former  will  devifed  the  rent  to  another,  which  was  a  dedara* 
tion  of  his  intent  and  election.  And  alfo  in  the  habend*  &  percifiend, 
redd,  prad,  prof  the  patentee^  and  to  his  heirs  and  a(pgns^  the  in* 
tent  of  the  queen  appeared  to  have  the  rent  continue  if  the  pqtentc< 
would,  &c.    D.  319.  b.  pi.  16.  Mich,  14&  15  Eliz.  Anon. 


3*  C.  etted 
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(H.  a.)     Grant  or  Surrender  to  one.     Enure  how. 

oiTt^ftSr  ^'  T  ^  ^°  jointenants  in  fee  are  of  an  acre  of  land,  and  leafi  the 
enure  to  his        *  fame  acre  unto  a  ftraiigeryir  ///Jr,  and  the  lejee  \  grantdth  his 

companion;  eftate  unto  one  of  the  kjjors ;  it  fcems  unto  fome  men,  that  as  unto  one 

moicVbel*  v^oxoXy^  it  (hall  enure  by  way  of  furrender,  and  as  unto  the  other  moi- 

V^ngingto  ety,  it  fliall  enure  by  way  of  grants  and  their  reafon  is,  becauie 

his  compa-  the  grantee  *  had  but  or\e  moiety  of  the  rcvcrfion  of  the  land  in  right, 

elS'tohim  ^"  ^^  much  asif  he  had  granted  the  whole  reverfion  to  a  ftrangcr, 

10  whom  and  the  lefTee  attorne,  yet  but  a  moiety  palleth  from  him ;  and  by 

ihc  grant  ^he  like  reafon,  the  grant  of  the  leffee  fhall  enure  by  way  of  furren* 

J'^^rcvir-  ^^^  ^^^  ^^^^  moiety,  &c.     Perk.  f.  80.  cites  5  E.  3.  19. 

iioii  to  the  otlicr  in  fee.    Co.  Litt.  1 92.  a.        ^    But  if  the  leffee  /uit<Wj/  i  f<moi  then,  k  fluA 
wnre  to  thcrxi  both ;  for  llicy  have  a  joint  reverfion.    Ibid. 

*[5o8J 

a.  But  others  think  that  this  fhall  enure  by  way  of  furrender  for 
the  whole  j  becaufe  every  of  the  lelTors  is  feifed  of  the  whole,  and  of 
the  whole  reverfion ;  and  the  grant  of  the  eflate  of  tbe  particular  te^ 
nant  cannot  take  effeii  by  way  of  grant  without  livery  offciftn^  and 
the  grantee  qannot  take  livery  of  feifin  of  the  fame  land,  becaufe  he 
bath  the  reverfion  in  fee  of  the  whole  in  him  immediate  to  the  fame 
particular  eflate,  and  in  bis  own  ri^ibt.    Perk.  f«  82^ 
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3%  llhrdnMd  two  jointenants  are  in  fa^  and  the&n/  grant$  bU 
Jeigniory  to  one  of  the  tenants,  this  grant  ihall  take  cffcA  by  way  of 
€ictinguijlmint  for  the  whole,  &c.  and  to  fome  it  feemeth  it  ihaU  e- 
nure  by  way  of  grant  for  the  whole  ^  and  they  fay,  that  otherwife 
the  leifee  {ball  not  have  liberty  to  part  with  his  eftate  to  one  of  his 
leflbrs,  &c.  Perk.  f.  83. 

(L  a)  In  what  Cafes,  and  to  what  Purpo(es»  fuch 
Inheritances  (hall  he/aid  to  be  executed  in  the  Life 
of  the  Parties. 

%.  r\Y  ancient  jtime  it  has  been  (aid,  (hat  when  lands  have  been 
^^  given  to  two  women^  and  to  the  heirs  of  their  two  bodies  be- 
^otten,  (as  Littleton  puts  the  cafe,  f.  284.)  that  the  hufband  having 
ifTue  ihouid  be  tenant  by  curtefy  living  the  other  filler ;  for  that  as 
fooiciield,  the  inheritance  was  executed,  and  that  the  fifters  were  • 
tenants  in  common  in  poiTef&on,  and  confequently  the  hufband  to 
be  tenant  by  courtefy,  which  he  could  not  be  if  the  women  had  a 
jOin]t  eftate  for  term  of  their  lives  :  and  lilcewife  it  was  faid,  that  the 
sfltie  of  the  one  ihouid  recover  the  moiety  in  a  formedon,  living  the 
other  iifter.  But  verba  haec  funt,  and  Littleton,  grounding  him* 
(elf  upon  good  authority  in  law,  has  *  cleared  this  doubt.    Co*  Litt, 

'83.  (h;.'  :,:;u^ 

jointeaaiiu  for  life  and  teaantsin  common  of  the  tail,  and  the  reverfion  is  feveral.  Lituf.  iSj. 

2.  If  a  man  makes  a  leafefor  life^  and  after  grants  the  reverjion  50  it  is  if  a 
U  tenant  for  life^  and  to  a  ftranger-^  and  their  heirs  \  they  are  not  man  maketf 
jointenants  ot  the  reverfion  j  but  the  reverfion  is  by  adl  of  law,  ex-  rj^'^tl^^'^ 
ccmed  for  the  one  moiety  in  the  tenant  for  life,  and  for  the  other  y^/,,  and 
moiety  he  holds  it  ftill  for  life,  the  reverfion  of  that  moiety  to  the  after  ^^rams 
grantee.     Co  Litt.  182.  b.  (f.)  tb,r,^erf^ 

infu  ;  the  jointure  isfevertdy  and  the  reverfion  is  executed /or  the  one  moiety,  and  for  the  other 
moiety  there  is  tenant  for  life  the  reverfion  to  the  grantee.  Co.  Litt.  i8^.  b.  (g).— -2  Rep.  60. 
6 1.  Weftcote's  caie. 

3.  If  Uffee  for  life  grants  his  eftate  to  him  in  the  reverfion^  and  to 
mjhranger^  the  jointure  is  fevered,  and  the  reverfion  executed ^ir 
/£/  one  moiety  by  aft  of  law.     Co.  Litt.  182.  b. 

4.  If  a  man  makes  a  leafefor  Ufe^  and  grants  the  reverfion  to  two  2  Lmw- 
in  fee^  and  the  leffee  grants  his  ejtate  to  one  of  them\  they  are  not  1173- 
jointenants  of  the  reverfion ;  for  there  is  an  execution  of  the  eftate 

jor  the  one  moiety^  and  an  eftate  for  life  the  reverfion  to  the  other  of 
the  odier  moiety.    Co.  Litt,  183.  a. 

(K,  a)  B^ive,     Where  after  a  Severance  the  Join-  [  ro9  ] 

tenancy  may  revive. 

J.  ^WO  diffeifors  are^  and  the  dijfeifee  releafes  to  ane  of  them 

upon  condition  -,  now  he  to  whom  the  releafe  is  made  ftia 
hold  his  companion  out;  but  if  afterwards  the  condition  be  broken^ 
t|ieV  are  jointenants  again.    Co«  R.  OJi  Fines  6«  cites  ii  AiT. 


Br.  Entre         2.  The  haron  and  fime^  and  J^  S.  furchajid  joitttfy'y  tbe  harm 

7^'dt«  S.    ^^^^^^  ^*'  whok  and  died^  and  after  thejfew  i6V^;  J:  S.  entered  and 

sf  *    was  oufted,  and  brought  affile,  and  recovered  the  whole,  bcciuie  be 

ftnd  the  feme  by  the  death  of  the  baron,  were  in  titled  to  have  a 

j6tnt  writ  of  right  and  revive  the  jointure ;  and  ^dte  aKenadon  ef 

the  baron  a£lion  of  cui  in  vita  is  not  given  to  J.  S.  and  dierefbre 

he  {hall  recover  the  whole.    Quod  n^ta.    Br.  Jointenonts,  pL  29. 

cites  35  Aff.  15. 

S.  P.  Br.  j^  If  ^^Q  jointenants,  the  one  fir  Itfi^  and  t^*  other  in  fie j  1^  ly 

nailtsrpl-  6.  default  J  the  one  Jhall  have  a  writ  of  rights  and  ibe  other  a  ^u^  a 

cUc^  46  £.     defirceat ;  and  yet  when  they  have  fcverally  recovered  they  (hall  be 

3.11.  Per     jointenants  again.     Ca  Litt.  i88«  a« 

4.  So  it  is  if  two  jointenants  are  diffeifrty  2nd  an  ajpfi  is  brougfal^ 

Joimc-  '      *^*^  *^  ^*^  "  funimoned  and  fevered^  and  the  orhcr  recover  tbe 

Bants,  pi.  6.  mofety ;  and  after  another  affife  is  brought,  aad  he  that  recovers  is 

cites  46  £.    fommoned  and  fevered,  and  the  other  recovers  i  albeit  they  ieve- 

I'inch.  ^^    ^^7  recover,  yet  they  are  jointenants  again.     Co.  Litt  188.  a. 

Br.  Jointe.        5*  ^^  where  the  dijf'eijor  infioffi  baron  andfenu^  and  the  dijjiifei 

nancy,  pi.     Te-^enterSj  and  the  baron  re-enters  claming  to  him  and  hisfime^  dus 

h'Z*^^6  '*  ^^^^  riodiing  in  the  feme,  becaufe  the  jointenancy  was  defeated  by 

die  regrefe  of  the  diffeifee ;  and  therefore  he  \^ho  enters  by  %vmgf 

(as  the  baron  here)  cannot  by  his  claim  ve/i  any  thing  in-  ^fiaa^ 

covertj  in  an  infimtj  nor  in  ^Jiranger  to  the  entry.    Br.  Entre  Coi^, 

pi.  41.  cites  14  H.  6.  25,  26.  and  i  H.  6.  5.  to  the  (ame  intent. 

Bm^  tht_        6.  If  two  feme}  are  jointly  feifed,  and  they  take  barons^  and  the 

Ams  had     barons  join  in  an  alienation  and  die,  the  wives  are  jointenapsts  ef  ti§ 

W^  tW"    ^'i^^y  ^  ^^y  P^^  ^^  *  '^^^^  of  right,  and  yet  they  may  have  feve- 

kad  been  a    ral  writs  of  cui  in  vita  at  their  eledion ;  but  when  they  have  reco-> 

JroeroMct  of    vered  in  thofe  feveral  writs,  they  (hall  be  jointenants  again*    Co, 

Co.  Litt.i8S,a. 

(L.  a)   Survhorjhip.     In  \*hat  Cafes, 

I*  'T^  HE  nature  of  jointenancy  is,  that  the  furvivor  alone  fkafl 
-*-  have  the  intire  tenancv  of  fuch  eftate,  as  if  the  jointure 
had  continued.  Co.  Litt.  H  280.— ——Note,  there  is  a  natural 
death  and  a  civil  deathy  and  Littleton  is  to  be  intended  of  bodi  | 
and  therefore  if  two  jointenants  be,  and  one  of  them  enters  into  reli^ 
gionj  the  furvivor  fhdl  have  the  whole.     Co.  Litt.  i8i.  b* 

2.  Nota,  that  there  fhall  never  be  any  furvivor,  unlefs  the  thing 
be  in  jointure  at  the  inftant  of  the  death  of  him  tbatjtr/l  diesi  for 
the  rule  is,  nihil  de  re  accrejcit  //,  qui  nihil  in  r/,  quandojus  accref* 
cerety  habet.    Co.  Litt.  188.  (u.) 

3.  There  may  be  jointenants,  though  there  be  no  equal  benefit  of 
furvivor  on  botbjides',  as  if  a  man  lets  lands  to  A.  and  B.  duriK 

the  life  of  A. — ^-^If  B,  die,  A.  (hall  have  all  by  furvivor  i  but  u 
A.  die,  B.  fhall  have  nothing.    Ca  Litt.  181.  b. 

4.  If  two  leafe  land  rendering  rentj  and  that  if  it  be  in  etrrear 
by  two  mondis,  and  laiufully  demanded  by  the  fai^  lejforsy  they  may 
rfHnxtr^  pm  dia^  and  the  other  who  forviv^  demands  it,  and 
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it  is  not  paid,  he  may  re-enter.    Br.  Jotntenants,  pi.  62.  cites  P. 

33  H.  8. 

5.  Father  and  fon  jointenants^  100  yearsy  the  fon  takes  2,  leafi 
for  15  years  of  his  father  of  the  lands  to  b^in,  &c.    The  fame  con- 
cludes the  fon  to  claim  the  whole  term  of  parcel  of  it  by  furvivor* 
2  Le.  159.  21  £liz.  B.  R.  in  Pleadal's  cafe* 

(M.  a)    Survivorfhip  deproyed-,  fo  as  the  Part  of 
one  dying,  or  all,  fliall  go  to  the  Reverfioner,  &c. 

Ir  T  N  affife ;  land  was  demifed  to  two  for  life^  and  the  longejl  liver  ^.p.Br.En- 

•■•  of  them  ;  they  made  partition^  and  one  died  ;  the  leflor  entered,  tre  Cong, 
the  leflee  oufted  him,  thinking  by  thefe  words  (the  longeft  liver  of  '^''^^g^ 

them)  that  the  furvivor  fhall  have  the  whote  j  and  the  leiFor  brought  Co.Litt.'** 

aifife  and  recovered  i  for  thefe  words,  (the  Tongeft  Itver,  &c.)'is  i9x*^^* 

the  common  law,  and  ^7  the  partition  the  jointure  is  fevered  for  ever.  ^J*  J*^" 

Quod  nota.   Br.  Jointenants,  pi.  28.  cites  30  £.  3.  8.  ^  Rep.  73? 

b.  fi»  C  citeil. 

2.  Two  jointenants  for  life ;  one  makes  a  lea fe for  60  years^^  ifhe$  Bulf.  130. 
emd  his  companion  live  fo  long^,  and  afterwards  hejurrenders  his  moie^  and  Roll.  R. 
/y,  ajid  takes  hack  an  eftate  and  dies.  Adjudged,  that  the  leafe  is  bod)  fbre*it 
determined  by  the  death  of  him  that  made  it ;  for  it  has  no  conti-  that  theo- 
nuance  longer  than  the  jointure  continues.  Cro,  J,  377.  Mich,  therjointe- 
J3  Jac.  B.  R.  Daniel  v.  Waddington,  m^idcrST 

and  took  a  new  leafs.. 

3.  A.  and  B.  jointenants  for  life ;  A,  grants  his  moiety  hy  fine  by  Bothcftatet 
the  word  concejfit  to  B.  habend.  to  B.  and  his  heirs  during  the  lip  of  ^^^^^^' 
Jl,  and  then  A,  dies.     It  was  adjudged,  that  one  jointenant  has  not  hwftiail^ 
aay  eAate  but  for  his  own  life,  but  has  only  a  poffibility  of  furvi-  vcftft  in 
vor  for  the  part  of  his  companion,  and  when  he  grants  over  his  ^'^  as  jHie 
eftate  or  makes  partition,  upon  his  death  his  part  (hall  refort  to  the  j^c  feoffor* 
reverfion,  and  the  poffibility  of  furvivor  gone,  and  the  grantee  has  by  the  firft 
only  eftate  for  his  life.    Jo.  55.  Mich.  22  Jac.  B.  R.  Euftace  v.  liraiwtion. 
gcowen.  s-c'illf 

Roll.  R.  444.  8.  C. 485.  S.  C— — See  Releafe  (L.)  pi.  3.  /jj  \  pj^  ^ 

4.  Upon  zfeverance  of  the  jointenancy,  the  eftate  does  not  conti- 
nue during  the  life  of  each  donee,  but  determines  upon  the  death  of 
one  for  his  moiety;  per  Matter  of  the  Rolls.  2  Wms's  Rep. 
672.  Mich.  1734.  in  cafe  of  Cowper  v.  Earl  Cowpcr. 

(N.  a)  Diverjties  between  Jointenants,  Tenants  in  s^(Q):k) 
Common,  and  Parceners  5  and  what  h&.s  they  may  see  Diitoi. 
dotht  one  to  the  other.  ^'^" 

f.  npHE  ejfential  difference  between  jointenants  and  tenants  in 
^  common  is,  that  jointenants  have  the  lands  by  one  joint  titky 
and  in  one  right  \  tenants  in  common  by  feveral  titles.^  or  by  one 
fitlej  and  by  feveral  rights  i  which  is  the  reaibn  that  jointenants  have 
one  joint  freehold,  and  tenants  in  common  have  ieveral  freeholds. 
Only  this  property  is  common  to  them  both,  viz.  That  their  oc- 
cupation Is  divided,  and  neither  of  them  knows  his  part  yi  feveral. 
Co.  Litt.  189.  f.  292* 

§  a.  If 


Br.  Feoff-        j.  If  two  jot ntenants  are,  oxit  fcann$t  male  a  feoffment  to  Ae 

Te^c*'^  other,  for  he  cannot  make  livery;  die  reafon  is,.becaufe  f/v  ^/^ 

\i^^\{ti.%.  isfeifed'i  Per  Moyle,  to  which  Newton  agreed  clearly.    Br.  Join- 

c — Co.  tenants,  pi.  19.  cites  22  H-  6.  42. 

Lilt.  200.  ' 

b.  S.  P.  becaufe  *lhc  freehold  is  Joint.— —ffttrjointcnantswwjr  re/wj*,  Ibid.  ■  f  5-  p.  for 
they  are  but  one  tcnautj  and  each  is  feifed  per  my  &pfrtma,  Br.  FeoAmem  dc  terre,  pi.  45.  cites 
]o  E.  4.  3.*->S.  P.  for  they  art  in  by  the  jiufi feudal  coniraR  \  and  tlierefore  a  fcctiml  feoAnem  caonct 
^ive  any  other  farther  title  or  notoriety,  beeaufe  every  pcrfon  (halt  be  fuppofed  to  be  in  by^the 
elder  and  mod  4l|rtli^  title^  wfiich  is  the  prior  feoffment ;  therefore  Che  fecond  feoffmeaC  is  in- 
pertinent.  Now  is  this  any  injury  to  a  ilranger's  praecipe,  for  he  may  bring  ir  againft  tlxm  i!I. 
according  to  the  prior  feudal  contra^  ;  and  if  any  of  them  difclairo,  the  reft  muft  dcicBd  lor  the 
whole,  or  lofe  their  intercft.  G.  Treat,  of  Ten,  68. 

Bm  though  ooe  jointcnanl  cannot  enfeoff  the  otiier,  yet  A#  n%\y  ntake  a  k.tje  to  the  other :  for  a 
leafe  is  but  a  contract  Per  Pophan>  Ch,  J.  but  Fcuoer  J.  doubted.  Ow.  *cu.  Patch.  35  ElLi.  ia 
cafe  of  James  v.  Foreman, 

♦[5"] 

Co.  Litt.  J,  But  tenant  in  cmonon  may  enfeoff  his  companion ;  for  there 

B«  •^^  ^   '*  "*  P^^"^^^*     ^^'  FeofFment  de  terre,  pi.  45.  cites  10  E.  4.  3. 

rdcaje ,  becanfe  the  freehold  is  feveral.— •  S.  P.  Br;  Feoffment  de  terre,  pi.  45.  cites  10  £•  4.  j. 
•— ^By  {iicb  releafe  the  moiety  does  not  pafs ;  for  the  other  had  noi  fojjejftan  of  iIh  frtaJk-temtwrneitf 
that  tmtty  at  ibt  tiwu^f  tU  rfle^e,  10  £.  4.  3.  b.  Per  Brian.—-— And  if  he  makes  Aoery  ^tdjft^ 
iecundum  formam  chartae,  the  livery  is  void,  and  alfo  the  releafe.  Co.  R.  on  Fines,  7.  cites  10  £« 
4»  ■  'They  cannot  releafe  to  each  other,  but  they  muft  pafs  their  eftate  by  feoffment ;  becanfe 
this  eftatA  being  cfiabUjbtd  hs  different  mtoHeths,  each  having  paffed  by  dijin^  hvtrits,  they  muft  pafs 
to  each  other  by  a  diftinguiihing  livery,  or  elfe  it  cannot  be  known  in  whom  luch  parts  are,  which 
formerly  had  paffed  by  a  diftin^  livery.     G.  Treat,  of  Ten.  6&. 

But  if  two  tenants  in  common  maJke  nmpofithn  to  preJtM  by  turn  to  the  advowfon,  and  after  the  one 
rthafis  to  the  otheri  this  is  a  good  releafe.  Co.  R«  on  Fines,  y.  Marg.  cites  39  B.  3.  ^.  and  Br« 
Releafesy  77. 

toparieneri        ^,  But  coparceners  may  both  infeoff  and  releafe  ;  becanfe  Acir 

'^r^Vdl   ^^^'^"^  ^^  *"^^  intents,  is  joint,  and  to  fome  feveral^    Co.  Litt, 

and  defcend'    200.  D. 

mg  from  their  father ;  and  tlierefore  m.-^y  releafe  privately  to  e^ch  other  without  any  notoriety  hf 
feoffment,  beeaufe  they  take  by  reafon  of  the  former  cuntra«5l,  and  defcent  to  them,  which 
cftabliflies  them  in  the  poifeifion,  without  a  nourlety.  But  fmce  the  coparceners  do  alfo  traxfmk 
difiirt^  eJUtfi  to  their  cbiidrnt,  they  may  pafs  fuch  eftates  by  feoffment ;  for  they  Iiave,  in  refpeA  oi 
the  defcending  line,  diflin^^  cibtes,  which  they  may  pafs  by  2  difiindt  feotfroeot.  G.  Trcau  of 
Ten.  673  6S. 

(O.  a)  Tenants  in  Common.     Ofwbatn 

Soifontief.  j^  'TpHERE  be  tenants  in  common  of tA^«/ifrr/<r/tf«i/jp/J5/&if4i/; 
iufe^^ftlt  as  if  a  Icafe  be  made  of  certain  lands  to  two  men  for  twenty 

'jtheterm^  ycars^  and  when  they  are  pofTcifed,  the  one  graiits  his  part  to  ai^o-^ 
fccCcLitt.  thcr  during  the  term,  then  the  graqtor  and  the  other  (hall  hold  and 
^*^^*  occupy  in  common.     Co.  Litt.  f.  319. 

2.  If  two  have  jointly  the  wardjhip  of  the  body  and  lattd  of  zn  in- 
font  within  age,  and  the  one  of  them  grants  to  another  his  part  of 
the  iame  ward,  then  the  grantee  and  the  other  which  did  not  grant, 
(ball  have  and  hold  this  in  common.     Co.  Litt.  f.  320* 

3.  If  two  tenants  in  common  be  of  a  feigniory,  and  a  ward  b3i% 
they  are  tenants  in  common  of  the  wardfhip,  as  well  of  the  body  as 
land }  and  fo  it  is  if  the  land  itfelf  efcheat  to  them  theylhaD  be  te- 
nants in  common ;  and  fo  it  is  of  parceners.     Co.  Litt.  199. 

4.  If  two  have  jointly  by  gift,  or  by  buying,  an  borfe  or  an  $x^ 
&c.  and  the  one  grants  his  part  of  the  fame  horfe  or  ox  to  another  ; 
the  grantee  and  the  other  which  did  not  grant  fhall  have  and  pofiefs 
fu^h  chattels  pcxfonal  in  common  3  and  in  fuch  cafes  where  diverfe 

perfoRS 
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(erfens  have  chattels  real  and  perfonal  in  common  atid  by  diverie 
titles,  if  the  one  of  them  dies,  the  other  who  furvives  (hall  not  have 
this  as  furvivor ;  but  the  executors  of  him  who  dies  (hall  hold  and 
occupjr  it  with  them  thit  furvive,  as  their  teftator  did  or  ought  to 
have  done  in  his  life-time,  &c«  becaufe  their  titles  and  rights  in 
this  were  feveral,  &c.    Co.  Lite  321. 

(P.  a)  Ouftcr.     What  (hall  be  faid  an  Oupr.icc.  [  5^  ] 

by  the  one  of  the  other. 


put  out  of  poffeflii 
41  Eliz.  B,  R.  in  cafe  of  Hcmfley  v.  Price. 

2.  Two  jointenants  are  of  a  leafe  for  years y  and  one  bids  the  3ther  I^W'  ^3«- 
£0  cut  of  the  brnife^  and  he  went  out  accordingly ;  and   it  was  held,  ^nmi^— - 
that  this  was  an  adual  ejeSfjnent^  of  which  an  ejeflione  firm  will  if  one  join- 
lie,  as  wdl  as  if  had  thruft  him  out  of  the  houfc.     Clayt.  111.  tenant  cfkr/ 
Bevcrle/scafe.  '^^^^^^^ 

of  the  Other,  or  pujhhimln  get  him  out  of  itic  houfe  in  qnelVion,  this  will  im^vunt  to  an  a^ual 
eje^^ent  of  the  moiety,  &c.  though  the  leiiee  Jo  abide  in  the  houfe  a  little  while  after  fuch  af- 
riuky^and  tticn  dcpatt.  But  note,  wonis  were  Mfo  ufed  by  the  defendant  that  he  Ihould  no*,  flay 
there,  wliich  did  declare  the  intent  of  that  airaalr.     Clayt.  146.  Greenwood's  cafe. 

3.  One  tenant  in  common  cannot  be  a  dlylifor  without  an  actual  Cro-  E-  ^-^ 
^u/ier ;  for  the  poffellion  of  the  one  is  the  poifenion  of  the  other ;  ^^^/j^'j 
per  Holt  Ch.  J.     i  Salk.  139.  Hill.  12  W.  3.  B.  R.  in  cafe  of  212^^  s.  c." 
Fiiber  v-  Wigg.  —A  b.ire 

pctc  pt'on   f 

ghefrtfitsit  not  enough  to  cn;tke  aditTeifin,  but  it  mufl  he  aiS^u.d  difTeirin,  3s  turning  him  out,  hin- 
cleiing  him  to  enter,  &c.  i  Salk.  392.  Hill,  i  Annae,  B.  R.  Readiagi  cafe.  One  nalkJ  tip 

gbe  doorSf  and  bu'tU  up  n  nt.iil  to  prevent  the  othci  \  coming  into  tlie  houfe,  yet  hs-'ld  to  be  no  dilfcifm, 
Allen  S.  Pafch.  23  Car.  B.  R.  Waters's  cafe. 

4.  If  one  jointenant  levies  afine^  It  fevers  the  jointure,  but  does 
not  amount  to  an  oufter  of  his  companion,  i  Salk.  286.  Hill.  2 
Ann.  B.  R.  Ford  v#  Grey.  ■  ■  Though  the  fine  be  of  the  whole* 
8  Mod«  45.  S.  C. 

5.  A.  died  leaving  a  wife,  a  fon,  and  a  daughter ;  the  zuidow  en- 
tered upon  the  eftate,  and  'W2is  feifed  as  tenant  in  dower  of  one  part ^ 
ms  tenant  in  common  with  her  (on  of  another  part^  and  of  a  third 
part,  as  guardian  in  focage  to  him.  ihtfon  went  beyond  fea,  and 
^ed  there  under  age,  whereby  the  daughter  became  intitled  ;  Ihe 
during  her  infancy  married  the  plaintiff",  and  together  with  him  ap» 
plied  to  the  mother  to  he  let  into  pojfejjion  of  the  foh*s  part,  which  the 
tnather  refufed,  imagining  the  fon  was  flill  alive,  and  therefore 
in/ifted  to  hold  the  land  for  him.  Upon  this  they  filed  a  bill  in  chan- 
cery for  an  account,  which  was  accordingly  dire£led ;  after  this  the 
daughter  died,  and  upon  further  application  to  the  court  by  the 
hufband,  one  queflion  was,  whether  the  feiiin  of  the  mother  (after 
Ae  ion's  death)  bein?  tenant  in  common  with  the  daughter,  was 
^tfeijin  of  the  daughter,  fufficient  to  make  the  hujband  tenant  by  the 
lurtcjy  of  her  part.  And  the  cojirt  held  it  was  fufficient ;  for  *  the  •  indfed 
cutty  and  poiTeffion  of  one  tenant  in  common,  &c«  is  the  entry  and  where »; 

pofleflion  "'^^^^•* 
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jy  **•«;*?*  poffifflion  rfthe  otiier,  and  accordingly  it  was  decreed  kt  the  plsan« 
{«£2;§?"  tiff-    25  Feb.  1739.  Sterling  v.Penlington. 

<to  ctm^loHy  this  may  not  ferve  as  the  entry  of  his  companion,  being  made  ilireAty  a^inft  him  1 
bat  that  is  not  this  cafe ;  fof  it  appears  that  the  mother's  keeping  poflfeiiion  of  the  whole  ogaioft 
the  daughter  and  her  hulbaod,  was  entirely  owing  to  a  miftakey  in  imaginiug  ber  fon  was  Hill 
living,  and  not  with  an  intent  to  exclude  the  daughter  £rom  her  right  i  acd  cherefore  no  iaicr«iic« 
tan  be  drawn  from  it.  ut  fapnu 

[  5^3  ]  (Qc^)    Where  Judgment  fliall  be  to  bold  in  Severn 

See  (E).  alty. 

Bn  Paitir  I.  T  N  .affife,  if  0»^  jdintenant  oufts  ttie  other^  and  he  brings  afffe 
H^»  s  V^'  ^^  ^^^^^^'^  ^^  judgment  (hall  be  that  he  recover  the  moiety 

— s.  p.  Br.  ^o  hold  in  feveralty,  and  this  is  a  feverance  of  the  jointure  for  ever* 

Affife,pi.  Br.  Jointenants>  pL  41.  cites  10  AiT.  17, 

155.  cites 

S.  C— 'Br.  Partition,  pi.  ti«  cites  7  H.  6. 4.  S.  P«  Br.  Jointenants,  pi.  14.  cites  S.  C  aoc  thaife 
he  (hall  liave  his  prayer  to  hold  in  feveralty,  per  Wefton  and  Cheney.  Bmt  6  Rep.  1 3.  a.  coo^ 
in  Morris's  cafe.-— ^0,  Br.  Partition,  pi.  1 1.  fays  the  judgment  Ihall  be,  that  thqr  (hall  not  bold  ia 

leveralty.    Cites  28  AfT.  >$.  And  fee  (£;  pi.  13.  and  the  notes  thereon  accorifingly. So^ 

Co.  Litt.  187.  a.  fayS|  that  by  Littleton's  authority,  it  ^titmi  to  hiro,  that  though  the  plaimifF 
prays  it,  yet  no  judgment  Ihall  be  given  to  hold  in  feveralty ;  for  then,  viz.  (ac  the  com* 
mon  law)  there  might  not  have  been  by  compulfion  of  law  a  partition  between  joioiexttrti 
and  tenants  in  common  \  and  by  rule  of  Uwy  the  plaintiff  muft  have  jud^meia  acoiJmg  ta  iu 
fUtttif  qr  Remand. 

See  (s.  a)  (R.  a)  jiBtons.  What  lay  at  Common  Law^  or  lie 
^  now  for  one  Join  tenant,  &c.  againft  another. 

*  « 

I.  /^NE  tenant  in  common  may  have  prtecipe  quod  nddat  a* 
^^  gainft  his  companion ;  for  where  an  a^ion  is  to  be  br$ugbt 
againft  two  tenants  in  common^  a  manjball  have  feveral  a^lions^  and 
by  confequence  one  tenant  in  common  may  have  an  a<%on  againft 
his  companion.  Per  Finch,  and  others.  Br*  Tenants  in  common 
&c.  pi.  4.  cites  48  £.  3.  16, 17. 
^IntreC-  2.  Note,  by  all  the  juftices,  that  one  tenant  in  common  fhall  not 

.I^p^P^  have  an  zBion  of  trejpafs  againft  his  companion,  mr  an  a^ion  upon 
fevcra?*^'  ihijiatute  of  "^  $  R.  2.  nor  "upon  the  8  H.  6.  Br.  Tenants  in  corn- 
held,  that     mon,  pi.  14.  cites  14  E.  4.  8. 

one  tenant 

in  commoQ  cannot  maintain  this  adion  againft  his  companioa,  for  he  Aall  recover  nothiof 
but  damages  for  the  occupation  which  is  to  them  in  common  ;  but  Fairfax  and  Prii'oc  faid,  thaS 
one  tenant  in  common  may  maintain  an  action  of  ibrcible  entry  upon  tlie  Jiahae  of  %  If.  6. 
againft  his  companion  for  the  words  are  fud  ipfim  expniit  tt  d\fffijhity  and  one  tenant  in  com* 
mon  cannot  hold  his  companion  out  by  the  law.    Br.  Tenants  in  cotnrooni  &c.  pi.  io»  ekes 

S  E.  4.  9.  and  19. 

tnjpafs  upon  this  fbtute  Ires  by  one  tenant  m  common  againft  his  companion ;  and  if  tU 
Jkftniara  j^Pfi*^  i*  ^  maitty^  ii  is  m  pUa  without  pUading  to  the  other  ametjf  and  e  contra  in  a  { 
common  wnt  of  trefpafs ;  per  Brian.  Br.  Tenants  in  Commoo,  &c.  pi.  37.  cites  10  U.  ?• 
g^-r^_  J  S.  P.  Noy.  4.  in  cafe  of  Williams  v.  Cook,  and  cites  10  H.  7.  27.  8  E.  ^  S. 

and  18  £•  4*  it.— *-^S.  P.  3  Le.  zx8.  Trin.  31  Eliz.  B.  R.  Bennington  v.  Bennington  ■ 

4  Lb.  148.  as  Eliz*  C.  B.  Anon..— Trefpais  does  not  lie  for  one  joimcnant  againft  aooiher* 
3  Le.  »6a.  Mich.  3s  Eliz.  C*  B.  Hambledon  v.  Hambledoa* 

F.  K.  B.  3*  ^^  ^^^  ^^^  ^^  jointenants  or  tenants  in  common  of  lands, 

lig,—^  and  the  one  makes  the  other  his  bailiff  o(  his  moiety,  he  ihall  have  an 
J:  '•  ^     4k^on  of  account  againft  him  as  baiiiff.    Co.  Litt.  200.  b. 

su'^^^Btiit  though  one  tenant  in  common  or  jointenant,  without  hdtif  ifuult  hdUff  take  thr  w&hc 
ptofiiu  no  adtion  of  octet  J  lies  againft  him  ;  for  in  a^ion  of  acc^ountj  ha  midl  chaife  faim« 
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^TtVef  isgpAfdiini  bailiff  or  receiver,  which  he  cannot  do  in  t|)is  cafe,  unlefs  his  companion  con- 
ftitute  him  his  bailitf  j  ar.d  therefore  all  thofe  booksy  which  affirm  that  an  a^ton  of  account  liei 
by  one  tenant  in  c  ::  men  or  joir.ct-Tiant  againil  another  tnuik.  be  intended,  when  the  one  makes 
the  other  his  bai'>:ir,  tVr  orlitruSfei  never  his  bailiff  to  reojer  an  account  is  a  good  plea.  Co* 
JLiitt*  200.  b. 

4.  4  y,5  Jnmr^  ;6.  ^  27.  gives  jotntenants  ar  tenants  in  common^  f^  anac- 
their  executors  or  aaminj/iratorsy  an  a^ion  of  Sicconnt  again/i  their  ^J^ttheT 
companion  *  (as  bailiff  or  receiver  J  his  executors  or  admini/irators  for  plaintiff 
what  be  receiirs  more  than  his  proportion^  dechreJ 

mtivAi  hai&ff  to  him  of  one  ixth  part  of  two  mefluages  and  too  acres  of  Innd,  and  rfceivuitbt 
r^nts  and  piufiC'  thereof  to  reade*  an  sccountf  «i;^  he  ihoiild  he  required*  Defe/kdant  ^/ai//f<^  that  he 
ntver  was  b^iiiiffor  teceiver  to  the  plaintiff  to  reruicr  a/i  account  in  manner  and  form  as  the  plaintitf 
4ledare«.  At  the  trial  it  apptarul  in  evidence,  that  defendant  never  was  in  fadt  ap{H>iiited  bailiff 
or  receiver  ;  but  that  plnintif  and  defendant  ^vtrt  tenants  in  conur.on  of  the  prcmilfes,  end  that  defendant 
rtcmttd  iht  rtnis  and  fncfits  during  the  time  laid  in  the  declaration.  And  a  cafe  being  made  for  tbft 
•pinion  of  the  court,  they  held  clearly,  that  the  plaintiff  coiUd  not  recover ;  for  tliat  defendant 
never  having  been  adlually  appointed  haihff,  vhe  plaintiff  ought  to  have  charged  bin  Jjffteially  as  ttnamt 
iti^common.  And  accordingly  the  verdiA  (which  had  been  given  for  plaintiff^  fabje^  to  tbe4)pir 
oion  of  tlie  cotirt)  was  fet  ^ide.  Trip.  14  Geo*  2.  Wheeler  v.  Home. 

As  no  a^ion  lay  between  tenant  in  common,  ice,  at  common  law,  it  muft  be  brouj^ht,  if  at  alh 
vjxin  the  fbtufir.  Now,  though  the  ftatute  gives  fuch  an  action  by  one  again fl  ths  other  as  bailiil^ 
yet  it  differs  much  from  an  aftion  of  account  at  common  law  in  which  a  laihjj' 'iu<js  liable  for  vdtat 
bt  Mttghe  bmf€  rteeived;  whereas  a  tenant  in  ct>mmon,  &c.  is,  l^y  this  a/7,  made  anfwerable  onl^ftr 
^ubai  he  bat  received  more  than  bii  jufijhare  and  proportion.  Befides,  at  common  law,  the  auditory 
could  not  examine  upon  oath,  as  they  may  in  tlie  action  given  by  ihe  ff:uute«  Kovv,  as  the 
judgment  is  the  iame  in  both  adlions,  (quod  computet)  thefe  material  differences  will  be  loft,  an4 
eke  auditors  not  know  how  to  behave  ihemfelves;  therefoie  it -ought  to  appear  upon  tlie  face 
<»f  the  record.  And  the.conilant  pra6lice  is  to  fitfo'tbf  that  the  parties  are  tenants  in  twiuww,  Uc,  and 
tbtm  to  diclarg  a^ainfi  defendant  as  bailiff  to  the  plaintiffs  according  to'  the  ftatute.  Nor  east  the  tuunt  oC 
this  bt  helped  h&  was  infifted)  by  entering  afngreflhn:  it  never  was  known,  noi*  would  it  be  proper  ; 
lor  the  ufe  ot  that  is  to  bring  matter  upon  the  record,  wliicb  could  aot  appear  upoQ  the  pleadings. 
But  that  is  not  this  cafe.  Ibid.  ^T  CI  A  1 

5.  Onejointeiuuit  may  have  a  writ  de  reparationefacienda  againft  ^  ^^ 
the  other,  i  SalL  360.  Mich.  3  Ann*  B.  R.  in  cafe  of  Tenant  v.  312  s.b. 
Goldwin. 

6.  One  jointenant.  tenant  in  common  or  parcener,  cannot  bring 
tr^ir  againft  the  other ;  becaufe  the  poifeffion  of  one,  is  the  pofeiC 
fion  of  both  \  if  he  does,  it  is  good  evidence  upon  not  guilty,  x  Sa]k« 
^90,  Trin*  7  Ann.  B.  R.  Brown  v.  Hedges, 

(S.  a)  Anions  or  Remedy,  in  what  Cafes,  by  one  $ec(R.o 
againft  the  other ;  and  in  what  Caib  Damages  ^J*~^ 
£ball  be  recovered, 

J.  I  N  affife  therp  vnxt  four  jointenanis^  zxAtwo  dijfcjfed  the  other  ^^wheea 

*  /aw,  they  brought  ajjijk  in  name  of  allfour^  ^noi dijfeifrverunt  '^^^"^^f 
eosj  and  the  writ  awariicd  good*  Br.  Affife,  pi.  •  252.   cites  23  f^aX^'^ 

Afl«.9*  l\\emer§m 

,  pkrebofes  tit^  . 

land  yet  the  other  fhall  hope  ajift  m  name  of  bothf  qnod  di^cjfivit  eos.  Per  Skip,  ^r.  Ibid.—— ifrf 
mshen  two  jointcnants  are,  and  the  one  diffeifes  the  other,  there  difleiavit  is  falTc,  aofi  there  aff^e  lies  for 
jho  QMof  the  mnetj  ajain^  the  other,  and  ^  mTu  fupia,  tUe  others  were  fy^nmoned  and  fevered.  . 

i.  la 
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2.  In  affife,  where  lanidepartibli  dijlends  U  thru hroibers  Am  iSL  uA 
d  and  A.  holds  out  B.  there  B.  may  have  affife  of  the  third  part  of  20 
acres  of  land  without  C.  for  tt  may  be  that  C.  has  his  part^  and  diai 
A.  alone  difleifed  B.  Br.  Ai&fe,  pi.  25.  cites  23  Afll  I2. 

3.  Otu  tenant  in  common  may  abate  that  which  the  other  htdUsj  and 
he  cannot  have  thereof  ah  action  of  trefpafs.  Br.  Treipois,  pf.  230. 
cites  X2  Ai£  28. 

4.  Note,  th^t  one  tenant  in  common  fhall  not  have  an  adion  of 

trefpafs  of  a  clofe  broken  againft  the  other,  but  it  is  a  good  plea  dut 

he  and  the  plaintifF  are  tenants  in  common,  and  JbaUJbew  efwho^ 

feoffimnt  fpeciaUy  \  the  reafon  feems  to  be  becaufe  it  is  of  ms  own 

part,  but  if  this  had  been  pleaded  in  the  plaintiflF  with  a  ftranger,  it 
would  be  otherwise  as  it  feems,  and  fo  it  appears  there,  by  the  opinio 
on  of  Danby.  Br.  Tenants  ia  common,  &c.  pi.  22.  cites  32  H.  6. 
14.  and  Fitzh.  Iflue  91. 

5.  Though  one  tenant  in  common  take  the  whole  profits^  the  other 
^      has  no  remedy  by  law  againft  him.  Co.  Litt.  199.  b; 

ipidrSypL  63.  fays  it  feems  that  trefpafs  lies  o( profits  whiLbarifefrom  ths/oilf  or  chattels  veJMf  Ice  ekes 
47  B«  3*  ii^^o  Br.  Tenants  in  common,  &c  pi.  6.  cites  21  £.3.  2.  wherem^  carries  amay  clisim 
torn  or  hay^  but  contrary  of  trui  cut ;  for  per  Wilby,  of  trees  cut  he  ihall  have  xsfrit  tf  tna^^y 
iruCvifif  but  not  of  profits  carried  away.  Jlote  the  diverfity,-^— Br.  Trefpafs^  pL  4x9.  chas  ai 
£.  3.  9.  S.  P.  But  if  two  jointenants  fow  the  land,  and  one  carries  avniy  oil  the  tmn^  ite 

other  dull  not  have  an  action  of  trefpafs.  Bt.  Trefpafs,  pi.  63.  cites  47  £•  3.  !%•*  Sce(  R.  a) 
pi.  4. 

*  Br.  Tref-  6.  A  tenant  in  common  may  have  an  aSion  of*  tr^pafs  agunft 
Stes  i?  E^  his  companion,  in  cafe  he  dejhoys  the  fame  thing  given  them  in  the 
5.  lat— See  tenancy  in  common.  Noy.  14.  Mich.  3  Jac.  B.  R.  in  cafe  of  Crofe  r. 
infra,  pi.      Abbot. cites  47  E.  3.  22.  4  £•  2.  Trefpafs  233.    2  H.  4. 

14, &c    '      XI* 

If  two  have  7*  One  tenant  in  common  may  have  againft  his  companion  ac- 
eftatein  tions  which  concern  right  and  intereft,  as  oi  ejeHione  firmly  ejeft- 
commcmfor  menj^  de  gard^  quare  ejecit  infra  ierminum  of  a  chattel  real  upon  an 
years,  &c.  expulAon  or  ejedfanent ;  but  not  for  bare  taking  the  profits -y  (or  the 
and  the  am    right  is  feveral,  and  the  bare  taking  the  profits  in  commofl*  Cob 

occupies  all      Litt.  IQO.  1). 

and  puts  the  ^^ 

other  oht  ofpoffe/Ztoit  and  occupation  ;  he  which  is  put  out  of  occupation  fliall  have  againft  Che  cc3icr 

a  writ  ot  tje^ioaejirmef  of  the  moie^.  Sec,  Co.  Lilt.  f.  311. 

Where  two  8.  So  a  fecond  diverfity  is  between  chattels  realj  diat  are  tfMar- 
'^^  of  *^^^^  ^'  feverable,  as  leafes  for  years,  wardOiips  of  land,  intcfeft  of 
^!!ds  or  t^  tenants  by  elegit,  ftat.  merchant,  ftaple,  &c.  of  lands  and  teneincntSy 
nemmtadu'  and  chattels  resd  entire,  as  wardfbip  of  the  body  of  a  villeiA  fer 
rhtgthe  moh*  years,  &c.  for  if  one  tenant  in  common  take  awav  the  ward  or  the 
Sat  if  omT  villein,  &c.  the  other  has  no  remedy  by  action,  out  he  may  take 
^s'theothtr  them  again.  Co.  Lit*  299.  b.  200  a* 

of  bis  pof- 

fefliony  he  which  is  oufted  fliall  have  a  writ  of  ejeOmtm  de  gard  of  the  moietf ,  Ac  beeufe  UmI* 
thincs  are  chmtteit  ua/,  aad  may  h  apportiemed  and  Jeveredf  Ice  hut  Do  a^ioQ  of  trtltpaSu  (tis-)  ^mpv 
damfm  fmmm  frtgitf  ^  htrhamjuam^  Vc.  coMculcavit,  ^c.  For  one  cannot  have  asainft  the  oclier,^e^ 
Jtka^ms  i  hocaofe  each  of  thent  may  enter  and  occupy  in  coauaooa  ^^  P^  osy  k,  per  toQU  Co^ 
LitL  L  |aj. 

6  9.  Alhiri 
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f^  A  third  JiVerfit^  is  between  cbatteh  noJ  aidd  chattels  pirji^  ^«  ofckait4it 
noli  for  if  one  tenant  in  common  take  all  the  chattels  perfohai.  the  ^I'J^^t^^ 
other  has  no  remedy  by  a&ion)  but  he  may  take  them  again*  Co.  ^^td^ss 

Lit.  200.  a«  where  i  aro 

poflcffed 
of  the  warOihip  of  the  body  of  an  infent  within  age ;  if  the  one  takcth  the  inftint  out  of  the  pof- 
feffioQ  of  the  other,  the  other  hath  no  remedy  by  an  aAion  by  the  law,  but  to  take  the  infant  out 
of  thepoffeffioQ  of  the  o^ier  when  he  fees  his  time.  Co.  Litt«  f*  323. 

10.  If  two  be  poflefled  of  chattels  perfinal  \n  common  by  divers  •  UheftiU 
tstks^  as  of  an  hoHe,  an  *  ox,  or  a  cow,  Sec.  if  the  one  takes  the  whole  '^  **»  ^^ 
to  himfelf  out  of  the  pofleffion  of  the  other,  the  other  hath  no  other  J,^^"*^ 
remedy  but  to  take  this  from  him,  who  hath  done  to  him  the  wrong,  againfthim. 
to  occupy  in  common,  &c«  when  he  can  fee  his  time,  &c.  Co.  Lit.  Br.  Tref- 

S.  92?.  paf8,pL6^ 

^*  «»*•>•  cites  47  E- 

3.  ai.  ^nd  account  lies  if  one  Mis  all  the  wood  which  they  have,  pro  indivifoj  3cc.  Br. 

Ibid.  i                                         /                                            , 

> 

II*  Two  jointenantsy^r  Jife^  with  the  fee  to  the  heirs  ofmt\  he 
that  hath  the  inheritance  Ihan't  have  waft  againft  the  omer.  Mo. 
388.  cites  21  £.  3. 

12.  If  there  are  two  tenants  in  Cixnmon  of  a  wood^  turbary^  fif  13  F.  r.it^ 
cory^ot  the  like,  and  one  of  them  does  waft  againft  the  wiD  of  his  ""^'^^f* 
companion,  his  companion  (hall  have  an  aSlion  of  waft ;  and  he  that  ^-wo  tel~* 
did  die  waft,  before  judgment,  has  de£Uon  either  to  take  his  firft  nants  in  . 
part  in  certainty  by  the  Iheriff,  and  the  oath  of  men,  &c.  or  that  *^°"^"  **^ 
he  grant,  that  fixxn  henceforth  he  ihall  not  do  waft,  but  according  JgafesbhpZi 
to  his  portion,  &c.    And  if  he  make  choice  of  a  certain  place,  then  to  tbt  other 
thf  place  wafted  (hall  be  affigned  *  to  him.    But  this  extends  not  ^^r  years, 
to  ioparcemrsy  becaufe  they  were  compellable  to  make  partition  by  {^rew^and* 
the  common  law.     And  this,  (as  it  is  faid)  extends  as  well  to  te-  dtmwjfi, 
nants  in  common  and  jointenants  for  life  as  to  an  eftate  of  inheri-  ^^  ihaii  b« 
ttoce.  Co.  Lit.  200.  b.  ^;^;^ 

moiety  of  the  waft,  and  the  lelTor  fluU  recover  the  moiety  «Ftbe  place  wafted.  Mo.  7i*  pl>  '94- 
'    TiiD.6£liz.  Anon.  ^f  C16  1 

13.  If  two  tenants  in  common  be  of  a  manor  to  which  waif  and  s**f  if  by 
Jiray  belong,  and  a  ftray  happens,  they  are  tenants  in  commojti ;  and  /jj^j  '/^'f*** 

if  the  one  ulces  the  ftray,  the  other  has  no  remedy  by  a&ion,  but  hmTb^frji 
to  take  him  again.  Co.  Litt.  200.  beaft  hap. 

pening  as 
9ifireyy  and  the  wibirtbiftcondftbert  an  adlion  lies,  if  the  one  takes  that  which  pertains  to  the 
other.  Co.LtC.aoo. 

» 

14.  If  one  tenant  in  common  or  jointenant  of  a  4iwf-/(«i^,  </^*  Soofa/nr/^ 
ftrey  the  whole  flight  of  doves.    No  aftion  of  waft  lies  upon  the  fta-  *•<'  ««*  «'«- 
Cifte  W*  2.  cap.  22.  as  fome  do  hold.    Co.  Lit.  200.  -27;  ^';^'^ 

Litt.  200. 

15*.  But  if  two  tenants  in  common  of  a  dove-houfe,  and  the  (me  Br.Tref. 
Mfms'tbe  oU  doves,  whereby  the  flight  is  wholly  loft,  the  other  te-  P*^!>  P^*  H 

■  ■'      <  ii_  11    •_•     ■  n*  r  ^     /I    r  •  c-*  .     S.  P.  cues 

Bant  in  common  Ihall  have  an  action  of  trefpafs^  quare  vt  csT  armts  ^^  £,  ^^ 
nlanAare  U  PLfngit  ^  ducentas  cotnmbas  prgtii  40  s,  interfecit^  per  aa. 
find  TObtum  columbaris  fui  totaiher  ar/ttftt  \  for  die  whole  flight  i$ 
Vol,  %IV.  Ikt       '  dfeftroyed, 
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iettroytdj  and  therefore  he  cannot  in  bar  plead  tenancy  in  cennaon; 
for  diere  can  be  no  tenancy  in  common  of  a  thing  deftroyed.  Ciw 
Lit.  200.  a*  b. 

t6«  So  if  two  tenants  in  common  be  of  land,  and  cfmeu/lmusjpi^ 
metis  &  biuidis,  and  the  one  takes  them  up  and  carries  them  awaff 
the  other  ihall  have  an  adion  of  trefpafs  quare  vi  ^  armis  againft 
him  in  like  maimer  as  he  ihall  have  for  dcftrudtion  of  doves.  Ca 
Lit.  200.  b* 

17.  So  if  two  tenants  in  common  be  of  k  foldings  and  the  vm  of 
them  difiurhs  the  other  to  ere^  hurdles^  he  mall  have  an  action  of 
trefpafs  quare  vi  &  armis,  for  this  difturbance.  Co.  Litt.  200.  h. 

iS.  If  two  tenants  in  common  or  jointenantsbe  of  a  houfe  or  mH 
and  it  fall  in  decay^  and  the  one  is  willing  to  repair  the  (ame,  and  the 
other  will  not,  he  that  is  willing  ftall  have  awritde  reparaiime  fa'* 
ctenda^  and  the  writ  (ays,  ad  rcparationem  et  fufientationem  ej^dem 
domus  teneantur^  whereby  it  appears,  that  owners  are  in  that  caie 
bound,  pro  1>ono  publico,  to  maintain  houfes  and  mills  which  arc 
for  habitation,  and  ufe  of  men.  Co.  Lit.  200.  b. 

f.  P.Co.  iQ.  If  A.  and  B.  are  jointly  feifed  of  a  river^  and  jf,  has  a  bmft 

Lilt.  206. b.  adjotningy  if  B.  corrupts  the  water^  A.  Ihall  have  a<^on  upon  dip 
cafe  i  for  B.  is  not  jointenant  with  A.  in  the  houfe  to  which>  &c* 
Br.  Adion,  fur  le  cafe,  pi.  123.  cites  J3  H«  7.  26.  per  Brtaa 
Ch.J. 

20.  The  plaintiff  in  an  a^lion  upon  the  cafe  dedared  that  he 
and  F.  are  tenants  in  common,  and  have  common  in  the  land 
of  the  defendant,  and  that  the  defendant  had  made  trenches  in  i^ 
by  which  the  cattel  of  the  plaintiff  were  in  danger  to  perifliB 
and  die  iflfue  upon  not  guilty  is  found  for  the  plaintiff,  and  now 
moved  in  arreft  of  judgment  that  the  declaration  is  nau^i^  be* 
caufe  tenant  in  common  cannot  have  an  a&ion  in  fuch  a  cafe* 
And  that  was  allowed  by  the  court  for  good  caufe.  Noy.  84.  Ha- 
man  v.  Witchbow. 

21  •  Cafe  does  not  lie  f;>r  one  tenant  againd  the  other  for  Hff^Mg 
of  the  whole^  nor  as  Littleton,  f.  222.  fays,  has  the  other  any  reoicdj, 
I  Lev.  29.  Pafch.  23  Car.  2.  B.  R.  Graves  v.  Sawcer.. 

22.  A*  and  B.  jointenant 5  of  a  term  ;  J.  having  the  leafe  In  his 
poStSiOTi  fells  to  C,  his  intereft  in  the  faid  term,  and  alfo  the  leafed 
indenture,  fo  as  now  C.  is  become  tenant  in  common  ufith  B,  la 
this  cafe  Trover  does  not  lie  for  B.  againft  C.  ^for  th»iaid  indentureg 
but  C.  may  give  this  matter  in  evidence  without  pleading  it.  2  Le. 
220.  Pafch.  16  £liz.  B.  R.  Anon. 

r  ri^  1       23.  One  tenant  in  common  may  diftrein  .the  other  for  renl^ 
B  11  B      where  the  other  comes  in  under  a  leflee  of  that  one.  Cro.  J.  6il. 

*».  s.  c.    Hffl.  18  Jac.  B.  R.  Sndgar  v.  Henfton. 

^j  tht  name  of  Hodfoo  v.  Saeigar* 


24.  In  a  fartitione  facienda  by  tenant  in  common  againft  hiL 

panion  an  efirtpantnt  was  granted  for  fo  much  as  the  plaintiff*  had 
confefled  was  held  in  conunon,  and  not  of  more.  But  Bendlowc% 
cap.  5.  fo.  4*  feemed,  that  an  eftrepement  does  not  lie  between  te* 
Hants  in  common.    But  in  Mich.  6  Jac  it  was  ruled  that  the 


f 
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eftrepement'  ihould  be  granted,  though  Coke,  Ch.  J.  held  with 
Bendlowes.  But  note,  that  in  5  Jac.  Lady  Lucy  v.  Ox£K- 
BftiDGB,  an  eftrepement  was  granted  in  a  partitione  fac.  becaufe 
it  is  a  real  a&ion,  and  no  damages  to  be  recovered,  and  Brownlow 
ihewed  precedents  contrary  to  Bendlowes.  Noy.  143.  Bayly  v. 
Knighton. 


(T.  St)  Pleadings  in  Aftions  iy  one  againft  the  other •   see  (r.  o 

^  ^  ^  thenotes* 

I.  ^T^  W  O  tenants  in  common  are  without  partition,  and  [in  an 
^  adton  by  one  againft  the  other]  the  defendant jftf/^  that  the 
plaintiff' built  walls  and  incroached  upon  his  Jeverahy>^  and  he  abated 
them  m  the  day  time,  without  doing  any  thing  againft  the  peSice, 
and  a  good  anfwer.  Br.  Tenants  in  Common,  &c.  pi.  lo.  cites  12 
A£  28. 

a.  Trelpafs  tf  trees  cut  and  corn  mowedy  &c.  the  defendant  faidy  Batcfth« 
that  the  foil  where,  ^f.  is  to  them  in  common,  and  a  good  plea  prima  h^^'* 
facie ;  for  where  the  foil  is  to  them  in  common,  it  cannot  be  in-  have  wajl 
tended  that  the  profit  is  to  the  one  alone,  and  therefore  a  good  plea  firoin^ifim 
to  this ;  contrary  to  the  com  j  for  of  this  one  tenant  in  common  may  ^^'  ^"^5 
bave  trefpafs  againft  his  companion ;  and  fo  of  other  profits  taken  by  c.' 
die  one ;  ror  of  thofe  he  cannot  have  waft  pro  indivifo  againft  him. 
And  fo  it  feems  that  trefpafs  does  not  He  but  of  the  profits  which  an 
fevered  from  the  land,  and  which  areftverabU  'as  com  and  hay.  Br» 
Trefpafs,  pi.  lib.  cites  21  £.  3.  9. 

3.  Trefpafs  by  A^  againft  B.  who  faidj  that  he  and  W.  purchafed 
jointly  for  term  oi  their  lives,  and  W.  granted  his  eftate  to  A.  and,  that 
they  are  tenants  in  common  &  pro  indivifo,  and  for  this  caufe  as  to  tb€ 
trees  cut  he  demanded  judgment  Ji  aSlio ;  and  to  the  com  parried  away^ 
he  (zXAythat  he  carried  away  only  the  moiety  that  belonged  to  i^i/n,  judg-* 
ment  fi  adio ;  and  as  to  the  trees  cut  he  was  barred,  for  he  may 
have  waft  pro  indivifo,  though  they  are  but  tenants  for  life ;  and  as 
to  the  corn  the  plaintifFfaid  Siat  he. carried  away  his  corn,  over  and 
above  that  which  belonged  to  the  defendant's  part ;  prift,  and  the 
other  e  contra.     Br.  Trefpafs,  pi.  117.  cites  21  £•  3.  29. 

4*  Trefpafs  of  a  clofe  broken ;  the  defendant  faid,  that  A.  was 
ieifed  in  fee,  and  had  iffue  the  feme  of  the  plaintiff,  and  the  feme  of 
the  defendant,  and  died,  the  daughters  entered,  and  one  married  the 
plaintiff,  and  the  other  the  defendant,  and  fo  the  baron  and  feme  de- 
fendants held  in  common  with  the  plaintiffs,  judgment  fi  a£^io ;  and 
fo  note  that  ^eyjhalljhew  how  they  hold  in  common.  Br.  Tenants  in 
Common,  &c.  pi.  8.  cites  i  j  £.  4.  2. 


R  c  a  (U.  a)  A^onip 


r 
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(U.  a)    Aftions,      By  Jointcnants  or  Tenants  in 
Common,  Where  they  mujl  ormayjoin. 

K  one  le-  i.  XlIT"  H  E  R  E  the  wrong  is  a  wrong  to  bothy  Aey  ought  to  join ; 
naatm  VV     otherwife  where  the  tort  is  particular.  Lat.  i<:?. 

common  ■  -'•^ 

bas  z  particular  hf>,  as  where  the  tenants  in  common  are  of  a  hoitfe,  to  which  common  b  hdoA%» 
ing,'  and  hisbeafts  are  diftreined  or  drove  off  the  common ,  he  may  have  adlioa  alone,  jck  14A. 
Trio.  2  Car.  S.  C.  Hamond  v.  White.— —Vid.  13  H.  7. 16.  35  H.  6.  5^. 

f  C18  1  ^*  Tenants  in  common  (hall  join  only  in  perjonal  anions*  2  Sid. 
b  J,  2  per  cx)unfeL  Mich*  1657.  in  cafe  of  Baker  v.  Berisford, 

nants  in  common,  &c  pi.  z.  cites  44  £•  3*  M-  S-  P»'  As  to  actions  perlbnal,  tsnancs  in  oon- 

inon  may  have  fuc  .  dtioos  perfonal  jointly  in  all  their  names ;  as  of  trefpaA,  or  of  cfemcn  n»bieh 
49nftrn  tbtir  tenfminti  1  (ommtn  ;  (iich  as  breaking  their  houfes,  breaking  their  dofcsy  feedings  waft- 
sng>  and  defouling  the  grafs,  cutting  ihetr  wood<>,  for  fi(hing  in  their  pifcary,  ai><l  fuch  like.  la 
this  cafai  tenants  in  common  (ball  liave  an  action  jointly,  and  (hall  recover  jointly  their  damafe^ 
betSEufe  the  a£^ion  is  in  the  perfonalty*  and  not  in  the  realty,  &c.  Co.  Lict  f.  315^  Lev.  lof. 
idmitted  Ai*g«in  cafe  of  Kitchen  v.  Knight  and  Bulkley. 

3.  If  three  are  tenants  in  common,  and  one  difpofa  of  gmit  ai 

communem  utilitatem  of  the  other  two ;  ont  of  the  tw§  may  bring 

account  againft  the  thirdy  without  joining  the  other  with  him ;  for 

perhaps  die  odier  would  never  join.  Roll.  R.  421.  Mich.  I4jac. 

B.  R.  'Hackwell  v.  Eaftman. 

Br.  T&-  4*  ^^  ^^^  tenants  in  common  join  in  a  leaf e  for  lifiy  renderimg  10  u 

nanu  in       fer  ann.  and  a  hawky  pepper  corn^  or  the  like  which  are  entircp 

omimooy     2nd  arc  dilleifed  of  them,  there  they  Jhall  have  fevered  affifa  if 

3.y '  *^  ^*^  ^^^U  <'^^  ^^^  ^^  ^^^  fof^  ^ffip  ^f  '^  hawk  cr  pepper  am. 
infomuch  Br.  Joinder  in  A^on,  pi.  104.  cites  Libro  LitL  tit.  Teoanisin 
» they        Common. 

^vere  te- 
nants in  common  in  fereral  titles.    And  when  they  make  a  gift  in  tai),  or  leafe  for  ltf%  €nmg  to 
them  the  reverfioni  and  rendring  to  them  a  certain  rent,  &c  fuch  rcferration  is  incidrat  to  their 
Ttverfion.  Co.  Litt.f.  314.  ■      Vo  it  is  of  other  renu  and  of  other  fervlces  which  tenants  in  com* 
man  have  in  grofs  by  divers  titles.  Co.  Litt.  f.  3 14.  So  tifjt  fur  the  rent  as  namely  to  t.  or 

a  pound  of  pepper  which  may  be  fevered,  the  one  tenant  In  common  may  have  an  Jfjtfm-  tk» 
moiety  oj%o  s,  and  the  moiety  of  a  pound  of  pepper ;  de  medieiate  unios  Librae  pi  peris ;  but  he  cid* 
not  have  an  aflife  of  10 1.  or  de  dimidio  lthr«  piperis.  Co.  Litu  197.  Bta  fora  iuwior  a 

^.'/r,  albeit  they,  are  tenants  in  commoni  they  ihall  join  in  an  o^^;.  for  otherwife  tbefOwoU 
be  without  remedy.  Becaufe  one  of  them  cannot  make  his  plaint  in  afTife  of  the  moi^^mhm^ 
or  of  a  horfe ;  for  the  law  will  never  fufier  any  man  to  demand  any  thing  againft  the  order  o£flO* 
Cure  or  reafon ;  for  lac  JftHat  nenturx  wdhmm,  Alfo  tlK  law  will  never  infbrce  a  man  to  drmiiid 
that  which  he  cannot  recover )  and  a  man  cannot  recover  the  moiety  of  a  hawk,  horfe,  or  ofaof 
otiier  entire  thing ;  k^e  mmnem  cogit  adimpo^hi/ia.  Ccw  Litt.  197.  a.  b.  ■  ■  Vent.  jftS,  ■  ■  1 
Sr*  Tenants  in  Common,  ice  pi.  5.  cites  14  H.  4.  31. 

So  thatin  5.  If  two  tenants  in  common  be,  and  they  are  dijfeifedy  they  muft 
reain^HomSf    j^^^  ^^^  affifeSy  and  not  one  aiSfe :  for  each  of  diem  ought  to  hzre 

and  m  ac-  -  -  •*'•'-   ? .  .  ^  £_         .  .  «» 


lions  alfo  ^^^  ^^^  ^^  ^'^  moiety,  &c.    For  the  tenants  in  common 

that  are  feifedy  &c.  by  feveral  titles*    But  otherwife  it  is  ofjointinaHisi  fee 

vttxt  with  jf  20  jointenants  be,  and  they  be  difleifed,  they  (hall  have  in  all  tbcir 

ai^^e!  ^'  names  but  one  affife  \  becaufe  Aey  have  not  but  one  joint  title.  Ca 

nants  in        Litt.f*3I'* 

common  . 

Ihall/rv«r  in  afiioD ;  becaufe  they  haYO  fereral  fraeholds,  and  claim  in  bf  feveraltitlef ;  sod  v**** 
foi*easthey  IhaUbe  icvtralljbj  othen  tioplautod,  ib  ihall  they  fcnrally  imjikai  dbeny  ia  *P 
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real  and  mixt  aAionSy  tinhfi  it  be  in  en  ft  •f  nectgity  for  a  tH^  ifUirt.  Co.  litt.  195.  b.  ■  ■  B 

Tenants  in  common,  Ac  pK  5.  cites  14  H.  4.  31 S.  P.  Ler.  109.  Kitchen  v.  Bulkley ■ 

2  Mod.  6 1.  Gurtis  v.  Bourne. 

6.  If  there  be  three  jointenants^  and  one  reUafei  to  one  of  bis  conh- 
panions  all  the  right  that  he  hath,  &c.  and  afterwards  the  other  two 
be  dijfeifed  of  the  intiertyj  &c.  In  this  cafe  the  two  others  (hall 
hzvefeveralajifesj  and  in  this  form,  viz.  they  fhall  have  in  both 
their  ntoies  one  aiiife  of  the  two  parts,  &c.  becaufe  they  held 
their  two  parts  jointly,  at  the  time  of  the  diileifin.  And  as  to  the 
third  part,  he  to  whom  the  releafe  was  made  ought  to  have  of  that 
an  aifife  in  his  own  name,  becaufe  he  (as  to  that  third  part)  is  there- 
of tenant  in  common,  &c.  becaufe  he  comes  to  that  third  part  by 
force  of  the  releafe,  and  not  only  by  force  of  the  jointure.  Co.  Litu 
{.  312. 

7.  Tenants  in  common  by  ajlatute  merchant  ought  to  h^vcfeve-^ 
ral  ajjifes.  Mo.  40.  pi.  127.  Trin.  4£liz.  Anon. 

8«  jointenants  fhall  join  in  an  adion  for  goods  loji^  But  if  the 
goods  are  bailed  by  oney  he  only  that  bailed  them  (hall  have  an  a£lion 
on  the  cafe-y  per  Coke,  Ch.  J.  2  Bulf.  311.  Ifaac  v.  Clerk.— -cites 
F.  N.  B.  118.  (H.)  43  E.  3.  21.  Fitz.  tit.  Attaint,  pi.  67. 

9.  Tenants  in  commoii  may  join  in  a6lion  on  the  eaje  ^r  •  rf/-  f  ^  j  q  I 
verting  a  water  courfe  \  becaufe  this  .aftion  is  only  in  the  perfonalty,  ^  ^    ^  *■ 
and  does  not  touch  the  title,  but  only  pofTei&on,  by  which  the  ^g'^'-  "4- 
profits  of  the  land  are  diniinifhed;  otherwife   m  ajfife  of  nufance  Godw^  i6o. 
for  diverting^  ^c.   Yelv.   i6i.  Mich.  7  Jac.  B.  R.  Stone  &  al.  pi.  222.  s. 
V.  Brumwich.  .  P— •w«/^ 

counted 
thai  it  ovirfivwid  the  meaduw  vjhcreof  tb*y  were  ttfuttts  in  ewttmn ;  and  held  well  brought ;  for  it  is  but 
a  trff^aji  upon  the  matter  in  which  they  may  join.  Noy.  135.   Stone  v.  Bonwick.*— Cro.  J. 
aji.  Some  v.  Bio-wKh.  S.  C.  ' 

10.  A.  B.  and  C.  werefreigbtors  of  ajhipy  and  the  vopge  was 
flopped  by  the  application,  &c.  of  the  Ealt  India  Company,  and  a 
profecution  in  the  admiralty ;  A.  alone  brought  an  action  on  the 
^afe  upon  the  Jlatute  of  R.  2.  for  this  profecution  in  tlie  admi- 
ralty, and  the  jury  found  damages  to  2000  /.  by  lofs  of  his  voy- 
age, and  he  had  judgment  in  C.  B.  and  upon  error  brought  in 
B.  R.  this  judgment  was  affirmed,  though  A.  was  tenant  in  com- 
mon only  with  B.  and  C.  of  the  goods  and  fhip,  and  thefe  being 
perfonal  things,  B*  and  C,  ought  to  have  joined,  and  of  fuch  opi- 
nion was  the  whole  court.  But  Holt,  Ch.  J.  fa^d,  that  this  was  in 
4ibatiment  only^  and  nothing  appears  within  the  record  that  abates' the 
flainty  and  if  it  had  been  pleaded,  he  ought  to  have  averred,  quod 
tempore  captionis  and  of  the  aftion  brought  the  other  tenants  in  com- 
mon, who  ought  to  join,  were  alive ;  for  though  they  were  dive 
tempore  captionis  &  arreftationis,  yet  if  it  does  not  appear  that  they 
were  alive  at  the  time  of  the  aftion  brought,  the  plaintifF  alone 
might  have  the  zStion  by  furvivorihip,  and  therefore  the  judg- 
ment was  afltaned.  Skin.  361.  Mich,  5  W;  &  M.  B.  R.  Sands 
Y.  Child. 

11.  Tenants  in  common  muft  have  feveral  writs  of  cejaviti  per 
Wcfton.  Mo.  40.  pi  127,  Trin.  4  Eliz.  Anon. 

^       I  Rr  3  la*  They 
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But  per  12.  They  ought  to  join  in  ttvmant  agatnft  leflee  for  jetOtfir 

Keeiin;  J.  tut  repairing  the  thing  dcmifed.  Rayro.  80.  Mich.  15  Car.  2.  B.  R. 
iStitton     Kitchin  and  Knight  V.  Buckky. 

is  upon  the  perfonal  contraA.  But  it  is  a  qa<tftion  !f  the  temrntd*  art  cuivtyti  tver,  and  ttiif 
contraA  deftroyed,  iF  the  tenants  iti  common  may  join.  And  in  all  cafes  put  by  LittletmH 
the  parties  are  jointenants  of  the  profits,  but  here  it  is  a  covenant,  and  this  ivncerm  th$  fr^, 
and  fo  of  neceflicy  they  ought  to  join.   Ibid.  8i.  Lev.  109.  Mich.  14  Car.  %•  S.  C.  be- 

caufe  it'is  a  perfonal  a£tion.— — S.  C«  Sid.  157.  by  name  of  Kitchen  v.  Compfn. —They 

may  join  or  fever  m  cavaumi  jvr^  rtmi  refit  vea,  Cartb.  289.  Mich.  5  W.  Ic  51 .  Midgky  and 
GiUMit  V.  Lovelace* 

ft.]^^t  1  J.  If  two  tenants  in  common  make  a  leafe  of  their  tenements  ta 
S.  iQ4!"s!  "^^^^^^  ^^  ^crm  of  years,  rendring  to  them  certain  r/«/yeariy,  du- 
p.— s.  P.*  rine  the  term  ;  if  tne  rent  be  behind,  &c.  the  tenants  in  commoa 
Br.  Te-  fhsJl  have  one  a£tion  of  debt  againft  the  leilee,  and  not  divers  ac- 
^nmon      ^^^  *  becaufe  the  a£lion  is  in  the  perfinalty^  Co.  Litt.  £  316. 

pL  25.-2  Show.  446.  Blanchard  v.  Dyer.  3  Mod.  109.         ■     *  If  two  tenaota  in  owbuwo 

make  a  leafi  fur  yean,  rendring  rent  and  am  dies  %  per  tot.  Cur.  the  execMor  <md  fmrvivtr  may  jmn  HI 
a^on  for  the  rent,  or  fever  at  their  pleafure.  Godb.  28}.  pi.  404.  Hill.  19  Jac.  Anon.^— iTtf 
if  the  leafe  had  been  made/«r  Hfi,  rendring  rent,  the  Court  was  clear  of  opinion,  that  they  ought 
to  fever  in  a6iion.  Ibid.-i^-^One  jointennnt  caniiot  maintain  art  action  oldtbt  fv  rmt  without  hii 
companion,  Carth.  319.  Trin.  6  W.  &  M.  B.  R.  in  c^fe  of  PuUen  v.  Palmer.— ^-3  Salk.  204. 
Trin.  7  W,  3,  Palson  v.  Tyson,  fays  they  may  either  join  or  fever  in  </:^.— S.  P.  in  deitfw 
rent  rejervedf  though  they  are  not  joint  l.Jfors,  but  have  each  of  tliem  a  feveral  and  diftinA  iotereft 
to  a  moiety  of  the  reveriion,  as  by  a  devife  of  one  moiety  to  tlie  nne,  and  of  tiie  other  moiety  10 
the  other.  Carth.  289.  Mich.  5  W.  &  M.  B.  R.  in  c^fe  of  Midgely  and  Gilbert  v.  Lovelicc  ■ 
So  if  they  came  to  it  by  feveral  grants.  Sid.  j  57.  Kitchen  v.  Compton— i'lrf  if  they  fever,  they 
muft  not  each  demand  fuch  a  certain  fum,  which  amounts  to  a  moiety,  but  it  mull  be  deumamtm 
dietate  of  the  whole  rent,  and  therefore  if  they  may  join  in  debt,  they  may  alfo  join  in  avean^i 
'per  Holt,  Ch.  J.  Carth.  289.  Midgley  and  Gilbert  v.  Lovelace. 

8.  P.  Br.  j/^  If  two  jointenants  have  one  bailiff  of  their  tnanor^  and  mi 

Accomj^,  affigrn  auditors^  and  he  accounts  and  \%  found  in  arrear^  it  is  hdd 

p.j3^^«tes  ^^jIjqjJj  m^  have  one  adion  of  debt  upon  the  arrears  of  the  ac- 

s  P.for  count  Br.  Jointenants,  pi.  36.  cites  18  £.  4.  3. 

theadtof 

one  is  the  *  aft  of  both.  Br.  Debt,  pi.  218.  cites  S.  C.**— For  if  nvo  have  ort-  fwP  in  common,  and 
me  fills  it,  both  may  have  debt  for  the  fale,  for  fins  n  the  off  of  both,  to  which  Littleton  agreed, 
quiere,  if  the  other  did  nor  agru  to  fill,  if  he  (hall  join  in  the  aftion.  Br.  Jointenants,  pL  36.  cites 
18  £.4.  3. 
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15.  In  debt  on  2  Ed.  6.  three  were  jointenants  of  tithes^  anl 

grant  their  parts  for  three  years  to  two  grantees.     Ruled  that  ail 

three,  though  tenants  in  common,  (hould  join  in  this  action,  for  it  n 

a  perfonal  adion  as  trefpafs.     And  though  the  third  bad  dtjckimei 

in  chancery  bv  his  anfwer,  that  altered  nothing ;  but  a  releede  by  the 

third  inroUecf  in  chancery  was  admitted  good  evidence.  Clayt  iS. 

Greenwood's  cafe. 

On«  t»-  1 6.  If  there  be  two  tenants  in  common  of  a  ytSbbrj  fer  7ears^.  and 

comro<fn      ^^^  is  outlawed,  yet  the  other,  upon  (hewing  of  the  matter,  may  have 

brought      debt  for  the  moietv.  Sid.  49.  Mich.  13  Car.  1.  B.  R.  per  TwiBen 

tiiefVth*  J*  "*  ^^  °^  ^^  "f'  Banbury. 

r«ii#,  but  held  it  lay  not,  according  to  I^tilrton  f.  316.  becaufe  it  is  in  the  perfenakf  s  p» 
tot.  Cur.  upon  debate  in  motite  on  arreil  of  judgmem.  2  Show.  446.  Mich*  1  Jac  a.  B.  S« 
Wancbard  v.  Dyer.  -»^  - 

17.  T 
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'  17.  Two  tenants  ih  comofion  (hall  join  in  a  detinui  rf charters^ 
and  if  the  one  be  nonfuit,  the  other  (ball  recover.  Co.  Litt. 
297.  b. 

18.  Tenants  in  common  (hall  not  join  in  an*  ije^tomfimuf^  •Comb.  a. 

nor  in  a  writ  of  ejeHment  de  gardy  or  a  quare  ejecit  infra  terminumy  ja^2*B'R. 

&c.  Becaufe  thefe  a£lions  concern  the  right  of  the  lands  which  ate  s.  P. 

feveral.     Co.  Litt.  200.  —.They 

muft 
mskefiveral  Itnjes  in  eji^ifiknu  Show.  342,  Mich.  3  W.  k  M.  Moor  r.  Fiirfdeo.— — Cro»  J.  i66. 
Trin.9  Jac.  B.  R.  Mazctle  v.  Woolinutok,  per  a  |.  againil  one,  jfivfM  tenants  incommoa 
miaie  onejrint  ieafr,  yet  lefTee  mnji  deu'ure  of  tivo  fcvtral  /cttfu  of  tlnir  fvcrai  fjrts.'-  "  «  —If  tenant  IB 
common  fcal  a  leafe  of  ejcAraent,  he  fiMl  retovr  hut  a  moKty  ;  per  Hale  Ch.  J.  Mod.  lo*.  Mich. 
»5  Car.  2.  B.  R.  Anon.  —  If  a  m-wfeifd  of  the  wboU  mak.M  .-i  leafe  to  afiother  of  a  rmiety  trndividtd^ 
■amd  a  ftrangcr  oiifts  the  leiTee,  he  muft  bring  his  eiet^ment  of  a  moiety,  and  fo  if  they  are  both  oufted^ 
they  muft  bring  fivcrtil  (y^^meHtu  2  Salk.  423.  HiU.  i  Anme  B.  R.  in  cafe  of  Reading  v.  Roy* 
ftuu. 

19.  Tenants  in  common  may  join  in  an  aSlion  upon  iheJiatuU  rf  Br.  Joinder 
5  R,  a.  per  Kingfmil  and  Rede  J.  qu/od  nota  bene.     Bn  Tenants  inaaion, 
in  common,  &c.  pi.  9.  cites %i  H.  7.  23.  '  ^ih!*?!"** 

x%,  S.  C*— But  Rr.  Joinder  in  a^lion,  pi.  89.  contra,  per  Chock,  Brian«  Littleton,  and  Cateft>r9 
that  they  fhall  not  join,  cites  18  £•  4.  ^9.  ■  ■■  But  Brooke  fay»y  by  ai  H  7.  2a.  it  is  e  contra  i 
for  this  is  only  an  »^on  of  trefpafs  to  recover  damages. 

20.  ^Ti  forging  falfe  deeds  or  Jlandir  of  title  they  ought  to  fever;  Cro.  J.  231. 
for  ihzt  prejudices  them  with  refpe£f  to  the  inheritance  and  franktene-  Mich.  7 
mcnt.    Noy.  135.  in  cafe  of  Stone  &  al.  v.  Browick.  £me\^' 

Barwiih,  S.  C— Kelw.  114.  pi. 49.  They  ought  to  fever  and  cmnot  join^ becaufe  it  touche» 

the  title  which  is  feveral.    Yclv(  |6i.     ■  They  may  join  in  forging  of  ialfe  deeds*    Arfi 

Kayro.  i(o.  cites  8  H.  6.  6,  7. 

21.  Two  tenants  in  common  of  a  manor  brought  zpar£ofra£f§ 
and  adjudged  maintainable  upon  demurrer,  without  (hewing  how 
they  became  tenants  in  common,  and  one  only  might  have  nad  a 
parco  frafto.  Mo.  452.  Padch.  38  Eliz.  Wentworth  and  Savil  v. 
RulTel. 

22.  Tenants  in  common  (hall  join  in  quare  impedit  of  advowfon ;  S.  P.  C#* 
for  the  thing  is  inti^e,  and  none  of  them  (hall  have  quare  impedit  J'**/^)2I' 
of  the  moiety  of  the  advowfon  of  a  churchy  nor  of  the  third  or  fourth  Mo.4o.  pi. 
port,  but  (hail  join,  and  therefore  they  ought  to  agree  in  prefentment.  127.— Br. 
Bu  Joinder  in  aSion,  pi.  103.  cites  5  H.  7.  8.  pSiTpuV. 

cites  33  H.  6. 11* 

23.  Tenants  in  common  of  a  feigniory  (halF  join  in  a  writ  of 
right  ofwardy  and  ravijhment  of  ward  for  the  body ;  becaufe  it  is 
entire.    Co.  Litt.  197.  b. 

in 

they  oueht  to  join.    Br.  Brief,  pi.  64.  cites  43  E.  3.  24. 

25.  Where  a  man  does  trefpafs  upon  the  land  of  two  tenants  in  Br.  Tc- 
crnnmm^  they  (hall  join  in  a(9ion;  becaufe  it  is  an  a£lion  perfonal^  common 
and  if  the  one  dies  the  other  (hall  have  trefpafs  of  the  whole ;  for  in  pi.  25^!' 
perfonal  anions  they  Jhalijoini  contra  in  realdiQions,    Br.  Joinder  Br.  Joinder 
in  aaion,  pL  35.  cites  22  H.  6.  12.  pi^'jo^ii 

•np  (coaftt  in  common  brings  tnfpafi  ahuf  the  defendant  mmjl  plead  it  h  a^cme/rtf  and  clie  jury*t 
fiodipj  t^  joiatonancy  wiU  not  advMtagt  the  defendant.  Cro.  E.  554  Pafch.  39  Eliz.  B.  R.  Deer^ 

Rr4  int 
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ing  V.  Mcxw.  But  i£  defendant  plead  mi^liy,  it  (hall  be  good,  but  tfaea  pl^ntUf  Ihall 

ver  damages  in  a  perfonal  adion  only  for  a  moiety ;  per  Hale  Ch.  J.  Mod.  102.  Mich.  25  Car. ». 
B.  R.  Anon.— For  the  plea  in  abatement  muft  be  at  the  firft ;  but  where  the  iointenancy  or  te- 
nancy in  common  af>/nared  by  tbg  (Uelarntion  and  conufance  of  the  plaintiff  h)mfelf>  judgmeot  waf 
arreted.    i.at.  152.  Trin.  a  Car.  Hammond  ▼.  Wbiu. 

26.  One  jointenant  brings  travir  againft  J.  S.  this  is  pleadable 

.  in  abatement,  but  J.  S*  cannot  take  advantage  of  it  in  evidence* 

I  Salk  290.  Trin.  7  Annae  B.  R.  in  cafe  of  Brown  v.  Hedges. 

•  Weft*t  ^7*  Two  tenants  in  conunon  may  join  in  *  warraniia  charts i 

Symb.  S.     €Mtra  in  voucher  j  note  the  difference.     Br.  Warrantia  charte,  pL 

■97-  26.  cites  28  E.  3. 90.  andFitzh.  Several  tenancy  12. 

cites  9.  \*m 

m^,  P.  Co.  Litt.  197.  b* 

28.  If  three  are  tenants  in  common  pr9  inJivifoy  and  Me  cmmua 
wajiy  the  other  two  ought  to  join  in  a^ton  of  waft  «igainft  (he  tliiid. 
F.  N.  B.  60  (S)  cites  Mich.  3  E.  2.  Waft. 

29.  Tenant  for  life  and  reverfion  to  two  coparamrs  did  waft^  the 
tne  parcener  had  ijfue  and  diedy  the  ttnant  did  waft  again^  the  ochcr 
and  the  niece  joined  in  vt^ft,  and  this  matter  was  found,  and  they 
recovered  the  place  wafted,  and  treble  damages,  viz.  each  iccovcred 
for  the  laft:  waft,  and  the  other  damages  only  for  die  firft  waft; 

,and  fo  fee  that  danxa^es  furvived.    Br.  Jointenants,  pi»  48.  dtcs 

30.  Jointenants  and  parceners  may  join  in  waft.    Mo.  34.  pL 
,     1 10.  Trin.  3  Eliz.  Anon. 

^erBrov^i  3<-  Reverfion  of  a  leafe  for  years  was  granted,  the  one  moiety  to 
they  cannot  A.  the  other  moiety  to  B.  leuee  does  waft;  in  this  caie  they  fliaB 
ia^  fu  J°'"  ^^  ^^  ^^^^  *^^  ^^^  determined,  becaufe  only  damages  arc 
bec"ufc*rc-  ^o  ^  recovered,  as  in  trefpafs ;  but  if  the  term  had  continuedj  the 
verfion  land  in  that  cafe  being  to  be  recovered,  it  is  od^erwife*  Mo.  40* 
^as  feveni  pj,  ,^7.  Trin.  4  Eliz.  Anon. 

at  the  time    '^        1  .      T 

of  aAion  accrued.  Ibid.«^Mo.  34.  pi.  x  10.— Mo.  3S8.  Arg.  cited  in  Perrot*s  cafe.— ^^a  Mod.  6x. 
Mich.  27  Car.  ».  C.  B.  Curtis  v.  Bourne.— ^Mo.  40.  pi.  127.  S.  P.———;  Mod.  IC9— — 
It  Ues  not  duritig  ffie  term  for  one  alone ;  for  damages,  and  the  place  wafted,  are  to  b«  recovered 
^y  moietieSi  or  a  tlupd  part,  &c.  and  it  is  inconvenient  that  a  moiety,  he  recovered  and  delivered  JD 
cxecutioD.    Cro.  £.  357.  Mich.  56  &  37  Eliz.  C.  B.  Hill  v.  Hart. 

32.  If  one  tenant  in  common  makes  leafe  of  his  part^  he  (haS 
have  wajiy  yet  he  Oiall  declare  on  the  denufe  of  the  moiety^  but  flud 
affien  the  waft  in  a  place  certain,  and  {hall  have  damages  with  it* 
gard  to  his  moiety.  Mo.  388.  Mich.  36  &  37  Eliz.  in  Pcnoc't 
cafe. 
5*J;  '^•*  33'  They  muft Join  in  aftion  for  plowing  their  common^  Ja  142. 

••^-  Tnn.  1 1  Car.  B.  R.  Hamond  v.  White. 

34-  Tioo  femes  jointly  feifed  take  barons  \  the  barons  join  in  em 
alienation  and  die;  the  wives  are  jointenants  of  the  right,  and  uaj 
join  in  a  writ  of  rights  and  yet  they  may  have  fevem  writs  of  nx 
Iff  vtta  at  their  eledion,  &c.  fo  if  two  jointenants,  the  one  for  ft 
and  the  other  in  fee,  lofe  by  de&ult,  the  one  fbaU  have  a  writ  (ft 
right,  and  the  other  a  ^u^d  ft  deforccat^  &c.    Co.  Litt.  i88« 

^W.  9)  AAioar, 


■  « 

(W.  a)  Adtions.     Diftrefs  and  Avowry^ 

I.    A     is  feifed  of  a  third  part  in  common,  and  B.  oftheiother 
/*-•  two  parts  in  common  with  A.— A,  kts  his  thiripart  re* 

lerving  rent,  and  B.  puts  in  his  cattle,  or  a  ftranger  by  h»$> licence; 

fuch  cattle  are  not  dlftrainable  for  the  rent.     2  Vent«  a^.  Hill.  2 

&  3  W  &  M.  C,  B,  Kemp  V.  Cory. 

2.  A  jointenant,  without  any  authority  from  his  comp^icfij  may  '*  Mod* 

^iftrain  for  the  whole  rent ;  but  he  muft  particularly  *  a^ow  in  his  |^  ^H^sT 


own  right,  and  as  bailiff  for  the  other  \  per  Cur.  12  Mod  77.  Trin.  p.  2  Lntww 
7  W.  &  M.  Anon.  ""•  ot* 

mar  v. 
Sheaf.         ■  S.  P.  5  Mod«  73.  Bonoyan  v«  Palmer.*  Ibid.  15a  PuUen  v.  Palmer.  S.  C.  ■ 

Carth*  328.  S.  C.  ■  L.  P.  R.  159.  S.  P.        *  S.  P.  hut  muft  join  in  avowry  for  image  ftafaitu 

Jo.  253.  Hill*  7  Car.  B.  R.  Lamfhead  t.  Leate  aiid  Rowell.  ■  1  'Thty  muft  fever  in  avowry^  be- 
«aafeit  is  in  the  naity.    Co^  Litt.  316,  3x7.  S.  P.  for  it  is  in  rej^ta  of  thi  revtrfiati  and  fi>  it 

fecms  that  each  of  them  (hall  not  have  the  whole  rent.     Br.  Tenant*  in  common,  pi.  25.  ■■ 

Br.  Joinder  in  a£l:on,  pi.  104.  S.  P.  S.  P.  tlierefore  if  three  tena^  in  common  diftrain  thr«o 
\)ea6sy  each -af  them  muft  avow  for  one  beaft.  3  Salk.  204.  Trin.  7.  W.  3.  B.  R.  Dalibn  v.  Tyibn. 
m  One  alone  avowed  for -damage  feafanc  and  held  good  per  twa  J.  againft  'one»  and  adjudged 

accordingly.-  Cro.  E.  530.  Mich.  3^  ^  39  Elia.  C.  B.  Willis  t.  Fletcher.— —So/pr  the  third f^ 
'rfaj^cmnjp  and  held  good.    2  Show.  26.  Mich.  30  Car.  2.  B.  R.  £(l(|;f;<Mob  v.  Burdell. 


{X.  a)  In  what  A<3:ions  Tenants  in  Coxamon  mav>  ^**  ^^ 

or  muft^  hcjotned. 

f«  CEV£RAL^r^a^^jf»0«/r/^££7/,  andnotone^oiJrtprascipefball  Br.  Joinder 
*^  be  brought  againft  tenants  in  common;  fo^  their  titles  arc  ^"  ^^?°> 
feveral.    Br;  Tenants  in  common^  &c.  pL  l8.  cites  3  E.  4. 9.  per  3  k.  4,*^ltoJ 

Cix>cke«  and  that 

they  ihall 
have  Several  writs  of  moieties. 

^Y.  a)  Pleadings  in  Anions  by  or  between  Jointe-  ^f®/^^^ 
nantsi  and  what  fhall  be  recofciied.  ^«<»  (y-  ^ 

3)  pi-  3»- 

I.  T  N  tr«fpa&  of  taking  his  btafts  it  is  no  plea  topy^ibat  the  iff^ 
f  t^or  of  thi  plaintiff  dimifed^  the  pkintif  and  defendant  ta 
dWrilmieforbisfimk  and  the  plaintiff  took  them^  and  tk€  defendant  took 
tp^nfrom  him  to  dtftribute^  ice.  without  feying  ahfyuf  i?dc^  that  he 
Uok  thi  ki^s  f  thi  plaintiff  by  which  he  laid  accordingly.  Br. 
Traveife  per,  &c.  pi.  172.  cites  30  Aff.  22. 

a*  Inoj^i  9f  tint  againft  two  jointiuants  one  tm^'  pkad  anciim 
4fmrfnf^  -9M  Xhc  other  may  plead  hers  defonfee,  and  fo  it  is  admic 
ted ;  for  each  ha»  a  moiety  to  lo(c.    Br.  Jointentants^  pi  42.  cites 

3*  In  .tre^afs  upon  the  ftatuteof  5  R.  2.  the  dffomdirn^  faid  that  So  when 
4^  Vio^Jgifidy  and  had  two  daughttrs^  and  Hid  feifed^  a»d  they  entered  |°'7^^?^ 
#i  *//r,  andaftirom  aUmditrpart  t^  J.  S.  and  .t/k  ^/r  is  now  ^S^^^ 

platnttjfy 


5^2 1  jointenantsf. 

*^^A '^^  P^^^^^JF-*  ^"^  ^^  ^^^  plaindfF  had  nothing  at  the  day  of  the  writ 

^iiftand  puTchafed  but  in  common  with  J*  S.  who  is  alive  mi  not  named  ia 

feofbneDt  the  writ,  judgment  of  the  writ ;  and  Markham  Ch.  J.  thought  at 

«^**»y  firft  that  the  ^lainiiff  in  bis  npUcation  ought  to  anfwtr  tbi  Jpecid 

¥7^m  mattir^  but  after,  per  Cur.  becaufe  the  plea  did  not  amount  to  wmro  tbau 

^•d,  tb0  ibat  tbi  plaintiff  held  in  com/nony  ^c.  it  is  fufficient  for  tbi  plmntijf 

?**?  **2ii  ^^■^■^?  '*^'  filefeifedy  abfyue  hoc,  that  J.  S.  bad  any  things  noCwidi- 

twjtf  l^w  ftanding  that  the  defendant  had  (hewn  fpecial  matter  how  they  are 

itcp  that  tt  tenants  in  common ;  and  they  held  clearly  that  it  is  zgoodpUa  always 

hMs  jointly  for  the  defendant  to  Jay  y  that  the  defendant  had  nothing  but  in  common^ 

yj^  /A^  *  ^^'  ^^^hoiit  Jhewtng  hoiu  he  held  in  conanony  and  die  plaintiff  may 

^ptMmai»  J^  that  file  fetfedy  abfque  hocy  that  he  held  in  common^  and  tbi  ^oM 

ter,  for  this  matter  Jhall  be  given  in  evidence.     Br.  Tenants  in  common,  &c»  pL 

Wth.  ,2.  cites  1  E.  4.  7. 

Ibid.  I  But  where  he/hiws  that  be  held  In  coparcenary,  atiJjhe*t;s  the  dtfcents  how^  there  k  »  OO  l^ 
plication  th^t  he  held  fole  and  not  in  coparcenary,  but  iball  anfwer  to  the  fpecial  nutter;  £or/BKe» 
iemtmts  may  be  by  dijft\fut^  but  e  cmtra  of  ecparcemrs  i  neCa  diTerfitatcm*    Ibid. 

*i523] 

4.  Trefpafi  upon  the  5  R.  2.  brought  by  threoy  of  entry  into  the 
moiety  of  a  carve  of  land ;  the  defendant  pleaded  recoverr  in  writ 
of  dower  aeainft  one  of  the  plaintiffs  of  fxie  third  part  of  the  bid 
moiety,  and  per  Cur.  it  is  a  good  plea  againft  the  three  plaindiiss 
for  if  the  one  leafes  for  years,  this  is  a  eood  plea  againft  all,  per  Cur. 
Br.  Joinder  in  a&ion,  pi.  70.  cites  18  £)•  4. 28. 

5.  jf,  B,  and  C.  jointenants  in  fee ;  C  granted  bis  part  to  D.  and 
afterwards  A.  B.  and  D,  leafed  for  yearsy  rendering  raUy  and  after- 
wards A.  diedy  and  they  brought  an  adion  of  debt  for  the  rent  re* 
ferved,  and  declared  generally  \  and  upon  the  evidence,  die  fpecial 
matter  appeared,  that  two  parts  of  the  rent  did  belong  to  B.  and  bst 
the  third  part  to  D.  Per  Cur.  the  declaration  ought  to  have  banker 
cial  upon  the  whole  matter ;  for  prima  fiicie  it  was  concrived,  diat 
each  of  the  plaintiffs  ought  to  have  had  the  moiety  of  die  rent,  and 
that  is  a  fuppofal  of  the  declaration.  2  Le*  I12«  pL  148.  Triiv 
30  Eliz.  Barefoot  v.  Luter. 

6.'  Trefpafsfor  entering  bis  boufi  and  land\  the  defendant  pluded 
it  was  the  freehold  of  J.  B.  and  he  entered  as  her  fervant,  and  by  her 
commandment ;  and  the  ifllie  was,  if  it  were  her  frediold  or  oo^ 
and  the  jury  found  it  was  the  freehold  of  the  plaintiff  for  two  fartSy 
omd  the  franktenement  of  the  laid  J.  B.for  the  tbtrd  parti  >«  die 
queftion  was,  if  die  pbuntifFmoula  have  judgment  upon  this  vcr- 
did;  and  the  court  held  clearly  he  could  not;  for  although  the 
iffiie  is  found  againft  die  defendant,  viz.  that  all  was  not  the  free- 
hold  of  J.  B.  vet  it  appearing  a  tenancy  in  commony  fi>  that  tbepbiii^ 
tiff  cannot  maintain  his  afiion,  jud^ent  ihall  be  given  againft  hio^ 
and  it  was  adjudged  for  the  defen^L  Cro.  £•  157.  Mich.  31 U 
32  Eliz.  B.  K.  Benington  v.  Benington. 

7*  In  cafe  of  jointenants  the  property  is  not  in  one  bat  m  bodif 
vet  if  one  dedare  againft  the  othet,  unlefi  he  plead  At  mntjcmocf 
m  abatement,  the  plaindflF  fhall  recover.  Arg.  3  Mod.  97.  Hilb 
I  Jac.  2  B.  R«  in  caiie  of  Upton  v.Dawkin* 
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8.  If  oni  anani  in  common  bring  a  perfonal  aSiion  widKmt  his  fel«  f  Jhred 
low  joining  in  the  fult ;  the  defendant  ought  to  take  advantage  of  it  J^^^„ 
in  abatement  \  but  if  be  plead  not  guilty  it  (hall  be  good,  but  then  of  gouds» 
he  (hall  recover  damages  only  *for  a  moiety ;  per  Hale  Ch.  J.  Mod.  apj  two  • 
102.  pi.  9.  Mich.  25  Car.  2.  b.  R.  Anon.  brwagiit 

aAiotiyto  which  defendant  pleaded  oat  guilty ;  upon  this  plea  the  plaintifib  recovered  damages  for 
two  parts  of  the  goods  and  fiiall  not  be  nonfuit ;  the  defendant  might  havi  pleaded  this  in  abate- 
ment of  the  writ  quoad  fo  much ;  but  having  pleaded  not  guilty,  they,  though  jotntenants  with  a- 
nother,  Ihail  recover  damages  for  their  parts,  per  Rainsiord  and  Wilde  at  a  trial  in  MiddleCex 
(Hale  being  Tick)  to  the  which  Sir  \Vm.  Jones,  counfel  for  the  plamtifF,  hsfitanter  fubmitted. 
%  Lev.  113. Mich.  a6  Car.  ft.  B.  R.  Neltborp  and  Forrington  v.  Dorrington. 

9.  If  two  tenants  in  common  fever  in  debtj  feTr,  they  muft  not 
each  of  them  make  his  demand  of  inch  a  certain  fum^  which  amounts 
to  a  moiety ;  but  the  demand  mufl  be  de  una  medietate  of  the  whoU 
rent ;  per  Holt.  Ch.  T.  Carth.  289.  Mich.  5  W.  &  M.  B.  R.  in 
cafe  of  Midgley  and  Gilbert  v.  Lovelace. 

(Y.  a.  2)  In  what  Cafes  z  joint  jiSlion  by  Tenants  [  534  ] 
in  Common,  &c.  {haXXfurvive. 

I.  Wf  HERE  two  are  dijfeifed  and  the  one  dies  the  a6lioti  and     ~ 
^^    the  entry  (ball  furvive.    Br.  Jointenants,  pi.  13.  cites  21 

E.  3«  50. 

2.  Perfonal  anions  may  furvive  between  tenants  in  common.  Per 
Prifbt.  Br.  Tenants  in  Common)  &c.  pi.  18.  cites  37  H^  6..  32. 

3.  If  two  tenants  in  common  are,  and  a  man  does  trefpafs  to  S.  V.-tario 


them,  and  the  one  dies,  the  other  (hall  have  adion  of  trelpa/s  by  'f?^ 
furvivor,  and  fuppofe  the  whole  in  all ;  the  reafon  feems  to  be  in  as  /ot^a  lir. 
much  as  they  ihould  join  in  action.     Br.  Jointenants,  pi.  24.  cites  Jointe- 
37H.  6.  38.  "J«M^ 

•*'  ^  i8.  ates 

zr  H.  6.  izj  Br.  Tenants  in  common,  pi.  7.  cites  S.  Cand  m  perfonal afH^s  they  Iball  join ; 

4ontra  in  real  adtions  ;  and  therefore  the  perfonal  aflions  (hall  veil  in  the  furvivor,  and  he  fliall 
hAve  a£lion  of  the  whole.  ■  S.  P.  for  of  this  action  they  are  jointenants.    Co.  Litt.  198.  a. 

■  ■■  So  if  two  tenants  in  common  be  of  a  manor,  and  they  make  a  taHiff  thereof,  and  one  o£ 
tbcm  dies,  the  fnrvi  vor  fhaU  tiav e  an  adion  of  account ;  for  the  a^on  given  to  them  for  arrearage! 
upon  the  account  was  joint.    Co.  Litt*  198.  a.  So  it  is  if  two  tenants  ^n  common  fow  their 

land,  and  one  eats  the  fame  with  his  cattle,  though  they  have  the  com  in  common  ;  yet  tlie  aAion 
given  to  them  for  ttefpafs  in  the  fame  is  joint,  and  (hall  funrive  ;  for  the  trefpafs  and  damage  done 

to  them  was  joint.    Co.  Litt.  198.  a.- ■■So  note  a  dive^Juy  between  a  cbattel  in  fojp^on,  and  % 

.  fcrfonal cf»[e  en  aflion  belonging  to  tenant  in  common.    Co.  Lite.  198.  a. 

4-  Nota.  Where  damages  are  to  be  recovered  for  a  wrong  done 
to  tenants  in  common,  or  parceners,  in  a  perfonal  action,  and  one 
of  them  dies,  the  furvivor  of  them  (hall  have  the  adion  \  for  albeit, 
the  property  or  eftate  be  feveral  between  diem ;  yet  the  perfonal 
adion  is  joint.    Co.  Litt.  198.  a. 

5.  If  two  tenants  in  common  ht  of  an  advowfon^  and  zflranger 
vfurpSy  fo  as  die  right  is  turned  to  an  adion,  aiul  they  bring  a  writ 
of  quare  impedlty  which  concerns  the  realty,  the  fix  months  pals, 
and  the  one  dies,  the  writ  (hall  not  abate,  but  the  furvivor  ihall 
recover,  otherwife  there  ihould  be  no  remedy  to  redrels  this  wrong  \ 
and  lb  it  is  of  coparceners.    Co*  Litt.  xqS.  a« 

(Y.a.3} 


szA-  -  3olmenant0. 


« 

(Y.  a.  3)  Aftions  and  Pleadings  Sy  Survivar. 


m  this     I.  T  F  two  infants  alieny  the  om  dies^  and  the  other  brings  iamfiat 
JtuA'  '^^  <p/tf/«w,  fuppofing  the  entory  of  the  tenant  by  him  akoe. 


Em 
cafe 

lUna^of     it  is  no  plea  that  be  entered  by  him  and  the  other  i  for  he 
heih  m  har,    havc  Other  writ.  Br,  Jointenants,  pi.  13.  cites  21  £•  3.  50. 

th$  $mUiy  0/  tbiotbir,  and  for  the  other  moietf,  that  the  demandant  was  of  full  age ;  aad  fo  fee  that 
the  one  infant  ihall  not  recover  the  whole ;  quod  nota ;  for  if  they  had  *  not  been  alive  chef  SmrU 
have /tfVird/  wria  of  dum  foit  infra  xtateni)  as  it  feemSi  and  then  the  aftion  fliatl  boC  farvive.  Ibid. 
»*  So  it  is  io  the  original,  but  it  feems  as  if  (not)  ihould  be  omitted. 

2.  In  aifife,  chligaticn  is  made  to  two  and  om  dies^  the  otber  brisgt 
an  a£tion,  and  declares  that  the  tthsr  is  dead  before  the  writ  brou^^ 

E;r  Newto%it  is  fufficient  to  delare  that  be  is  iiad^yntbfBt  smru 
r.  Jointenan^,  pl*  X7<  cites  22  H.  6. 11. 

3*  Jf  two  tenants  in  common  are*  and  trefpafs  is  made  mppn  the  lamd^ 
and  after  one  dies^  the  other  ihall  not  have  trefpafs  of  tbe  whole,  but 
fuod  medietatem  ingrejfus  eft ;  but  otherwife  it  is  of  common  writ  of 
trefpais ;  per  Prifot^    Br.  Trefpafs^pl.  397^  cites  3^7  H.  6,  38. 


[525]  (Z.  a)  Equity.     Cafes  in  Eqaity. 

Griffith  V.    I.  f  F  two  coparcenerS)  or  jointenants,  join  in  a  quan  oafeeEt^ 
Sllf  Wi  *^^  *^  ^^  ^''^  P^^^  covemujly^  he  (hall  be  compelled  here 

hefivtraliy    to  join  with  the  other  in  plea  or  prefentment.    Gary's  Rc^  2(^ 

ftvembyon*     21  • 

dud  toffco 

men  ;  he  who  has  the  deed  (ball  be  compelled  here  tojhcw  it  fir  dtjmu  oftht  otber*t  mK    Cafj't 

Hep.  II.  cites  9  £.  4.  41. 

2«  C.  and  P.  married  two  fifters  jointly  poilefled  of  a  Uefk  fir 
years \  the  wife  of  C.  died;  P.  claimed  the  whde  b^fiirvivor;  d 
exhibited  a  bill^  fuggefting  that  P.  had  in  her  life^ttnu  fiverei  tfcf 
jointure  byfime  a£tfecretly.  The  Lord  Keeper  over-ruled^  that  Ac 
defendant  Ihould  not  anfwer.  Gary's  Rep.  13.  cites  Mich.  39  & 
40  Eliz. 

3*  A  tenant  in  common  of  a  manor ^  (for  long  time  ocaapied  wiJ^ 
by  the  otber^tenant  in  commonly  who  knows  not  the  quantity  of  the  ■»- 
ifffT,  by  reafon  the  other  has  alfo  fold  lands  intemnngled,  bad  dK 
fight  of  the  court  rolls,  and  writiDgs  of  his  companion,  concemiag 
only  the  quantity  of  the  manor,  but  not  concerning  the  fold  hndsi 
nor  his  title  to  the  manor^  and  the  other  was  ordered  aUb  to 
Ihew  the  like  on  his  part.    Gary's  Rep.  22,  23.  cites  1599.  Capdl 

T.  Mym. 

4«  Two  jointenants,  the  one  takes  the  whole  profits  ;  no  cemeA^ 
b  for  the  other,  except  it  were  done  on  agreement  or  proimje  ^«- 
count.     Gary's  Rep.  29.  cifes  8  June,  i602.  44. Eliz. 

6  J. 
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5.  Two  tenants  in  common  were  of  an  annmtty^  one  gotpojjiffion 
mftht  deii  of  grant,  fo  that  the  other  could  not  avow.  Decreed 
the  moiety  to  be  paid  the  plaindflF.  Fin.  R.  292  Pafch.  29  Car.  2. 
Stokes  r«  Verrier. 

v6.  In  cafe  of  jnnt  farmers  ofexcifej  though  there  be  no  covenant 
^t  their  parts  mould  furvtve,  yet  in  equity  they  ought,  by  reafon 
of  the  joint  charge  and  expence  \  but  if  there  had  been  any  agree- 
nudit  that  it  ihould  not  furvive,  that  might  have  altered  the  cafe. 
Hill.  1681.  Vcrn-  33.  Hayes  v.  Kingdom. 

7.  If  four  tenants  in  common  are  of  land,  and  one  or  more  Jlock 
ibi  Iflndy  and  manage  it,  the  reft  ihall  have  an  account  of  the  profits; 
but  if  a  lofs  come,  as  if  the  fheep,  &c.  die,  they  fhall  bear  a  part. 
Per  Ld.  North  Skin.  230-  Hill.  36  &  37  Car.  2.  Anofu  in  Cane. 

8.  A.  and  B.  arejointenants  by  two Jeveral  leafesy  ofiwofeveral 
houfes^  and  received  the  rents  during  their  joint  lives.  A.  died  ahd 
xQade  M.  his  wife  executrix  \  one  of  the  houfes  was  taken  in  execu- 
tion, at  the  fuit  of  J.  S.  and  fold  by  the  {herilFto  J.  S.  Afterwards 
J.  S.  and  M.  for  240  L  aligned  all  their  intereft  to  the  plalntiiK 
After  A.'s  death,  B«  ailigned  one  of  the  leafes  to  E.  for  800  /.  debt; 
£•  for  410  /.  aifigned  to  W.  R.  but  W.  R.  denied  that  before  his 
purchafe  he  had  any  notice  of  the  plaintiPs  title,  and  confeiled  that 
the  )eafe  of  the  other  houfe  was  not  affigned  to  him  by  any  exprefs 
words,  but  conceived  it  did  pafs  \  for  that  the  buildings  were  inter » 
Ofsixed  upon  botH  tofts  of  ground,  and  that  one  could  not  be  enjoyed" 
tvitbout  the  other.  The  Mafter  of  the  Rolls  difmiflTcd  the  bill  with- 
out coils,  and  the  rather  becaufe  the  plaintiff  did  not  bring  his  bill 

'  till  after  the  defendant's  purchafe,  though  the  plaindflfs  purchafe 
was  made  two  years  before.  Vern.  360.  Hill.  1685.  Uiher  and 
Prime  V.  Ayleworth  and  Edmonds  &  al. 

9.  A.  and  B.  had  enjoyed  a  church  leafe  in  moieties  under  an 
agreement  again/}  furvivorjbip.  On  the  laft  renewal  the  leafe  was^ 
taken  in  both  their  names,  and  no  exprefs  agreement  aeainft  furvi- 
vorfhip,  <  A.  being  fick,  by^  deed  affigned  his  moiety  to  his  wife^  an4 
hj  his  will  devifed  it  to  her.  Per  Cur.  The  grant  to  the  wife  is 
aofolutdy  void,  and  the  will  cannot  prevent  furvivorihip,  and  no  r  cofk'] 
agreement  appearino;  to  exclude  it  difmiifed  the  bill.  Mich,  1700.  "-  "^  ^ 
a  Vcnu-385.  Moyfc  V.  Gyles. 

.  10.  If  two  or  more  make  ^  joint  purchafe^  and  afterwards  one  of 
them  lays  out  a  confiderable  fum  of  money  in  repairs  or"  improvements^ 
and  dies,  this  (hatl  be  a  lien  on  the  land,  and  a  truft  for  the  repre-  . 
lentadve  of  him  who  advanced  it;  and  that  in  all  other  cafes  of  a 
joint  undertaking  or  partnerfhip,  either  in  trade,  or  anj  other  deal- 
ing, Acy  were  to  be  confidered  as  tenants  in  common,  or  the  furvi*- 
Tors  as  truftees  for  thofe  who  were  dead.  Abr.  Equ.  Cafes.  291. 
'^  *     I J 2^  Lake  v.  Gibfon. 


f  A\  b)  Pleading 


5^6  ^^inuntantgi 


(A.  b)  Pkading  the  Pica  of  Jtnntenancy. 

34  E.  \.JlaU    r^ORASMUCH  as  it  cbancetb  manf  turns  m 

J.yr  2.        1.  -^  ^ffifi^  ^f  "ov^l  difleifin,  that  tbi  tenatU  dtib  except 

againji  tbi  plaintiffs  that  he  boldetb  tbi  tenofUHts  in  deftumd  jmntlf 

with  his  wife^  not  named  in  the  tvritj  andhme  time  with  ajlrmi^er 

net  named  in  the  turitj  and Jheweth  forth  a  deedteftijjing  thefeme^  ead 

demanditb judgment  of  the  writ, 

Intf^^the        f,  3.  ft  ii  agreed  and  ordained^  that  if  the  plaintiff  wiU  offer  f§ 

l^d-oin^    w^r  by  afffej  that  the  day  of  his  writ  purchafedj  be  that  alleged  the  /x- 

^^ywub   ception  was  file  tenant^  jo  that'  neither  bis  wife  nor  any  etber  bed 

arranger  by  any  thing  in  the  faid  landsy  then  the  jtiftices  before  wbem  the  ef" 

•^*>  "V*.       fife  is  arraigned^  Jhall  retain  the  fame  deed  fafely  in  their  keepings 

Tbe  writ;      (until  the  affife  be  tried  between  them  thereupon)  as  thai  which  u 

judgment      in  a  fort  denied^ 

of  the  writ; 

Iko^himtifjuidf  thai  nen  comftrifed^  Prift,  &c.  &  non  aUocatur>  (*»  tht  JtaUO*  wiOt^Am  wbmtmm*^ 
gtMUUy  by  aud  iipkndut^  the  pla'miiff  may  Jay^  that  file  tenant  at  tU  day  tf  tb$  writ  pm-Aaftd^  wttcfa  nA 
be  »  good  anfwer ;  but  fointefuauy  byjmi  is  at  the  comtmm  Lno,  and  not  revived  bjr  the  fbcntey  nor  bf 
Che  equity  of  it,  quod  noca ;  and  ^attbt  commm  law,  wbirt  jwiituamy  by  dttd  m-fim  ws  fkidtdi  tkt 
^^stamid abati immuUaitlyt  and  as  to  the  iointure  by  deed,  anfwer  is  (iven  to  the  piaiotyFlf 
this  ntutey  but  not  agiiiin  him  whcr  plea<B  jotntenancy  by  fine.  Br.  Jointenaoqr>  pL  la.  dOn 
24  E.  3.  $Uimi  Bnt  the  book  fcems  to  be  mifquoted,  *  ->S;  P.  per  June.  Ibid.  pL  16.  ctea  14 H. 

Ifaman  ^'  4*  -^^  tbeyjball  let  the  party  ahfeni  to  under/land  by  tbdr 

pUadsjoim^  WTit  undeT  AtiT  tcftimony,  and  alfo  to  the  jointenant  that  isprefisH^ 
ftfiancywitb^  ^fVi^Mtt  the  deed  maketb  mention^  that  he  be  prefent  at  a  certain  day 
aiTife,  the  ^'^^  ^^^  ^^^^  tenant^  to  anfwer  unto  the  party^  plaintiffs  as  well  tfem 
flaitttiffmay  the  exception  allegedy  as  of  the  lands  demanded  and  put  in  view^  if  it 
jfey.tbatfiu  fiimexpeJUentfbr  bimv 

day  of  tbi  writ  pvrtbafidy  wbich  fliall  be  enquired  hy  aflife  by  common  law,  without  makiiig  pi*- 
ccfs  by  the  ftatttte  de  coojunAim  feoflatis ;  for  it  feemsi  Uiat  the  w>tt  wax  mat  abattd  byfnemmy 
immtdiattty  by  the  common  law,  but  where  H  was  fhrdcd  by  deed  m  fne  \  quod  nota  inde.  Br.  Affife^  pL 
41 5.  cit^  Mich.  12  E.  f.-'In  cffije  ;  if  the  tinant  f!tad*j('int(HLifiey  by  dttdKcith  a  ftraapr  f»  £k«r«r« 
there  the  ^rvr</i  \\\ivm  the  ftatute  (haU  be  ^y  wi  it,  and  not  by  precept  witbotd  wfiL.  Bi;  Jointeoanqpt 
pU  42.  cites  25  Air.  14* 

S.  5.  At  which  day^  if  bcth  that  are  named  tenants  de  ceme  my 

and  de  juftify  the  fame  feoffment^   they  Jhall  anfwer  and  masmtasM 

the  exception  alleged  by  one  of  them^  and  further  Jhall  aniwer  unto 

the  affucy  as  though  the  original  writ  had  been  purchafed  agm/l 

both  ofthemjointly. 

*\cil'\       ^'  ^*  ^      ^f  ''  ^'  proved  by  ajjfe^  that  the  exception  xoas  » 

■■^    '  ^  malicioujly  to  delay  the  plaintiff  of  his  rights  fo  that  they  bM 

^m^TTp.  '*^  /'^  '^"^  jointly  the  day  of  the   writ  purchafed  \    then  Jbdi 

a.  2)——  *  the  fame  ajfife  do  pafs  for  the  tenants  and  againji  the  pUhttifi^ 

Inaffei  if  ygf  they  that  allege  the  exception^  Jhall  be  punijbed  by  one  J^^ 

^d!^JpiMdt    imprifonmcnt,  whence  they  Jhall  net  be  delivered  witbosa  m  grieW' 

'pntenancy        OUS  fine* 

by  died  with  .       i_  -  •    a^m 

mfiranttr^  who  eems  by  procefs  and  malnlmnt  the  exeeptim  Which  p€^  ^^»V  "^  7*  **  ^^f'^^~ 

mtbeinfrijtiKd,bmbiwbopltedtifp  for  this  fiatuttf  iS|  |b«  tbc^  who  «Ucd<e,  4c  Br.JiiiiiMinr^ 


yi).  )4.  cites  16  Aff.  S»  In  aflife  asainft  J.  N.  he  pleaded  /sM/<KMi>' tvi/ib  hiifem^  who  came 

and  mainuined  the  exception  which  pa&U  againft  him,  and  yet  tbefnmv/as  tua  imprjfoiuJf  accord* 
ing  to  the  ilatute ;  for  the  ftatAite  is,  that  they  who  alledge,  and  which  was  the  baron  s  hot  Brooke 
fays,  quaere  if  this  be  the  caufe»  or  becaufe  feme  covert  is  not  exprelTed  in  theyfiiTtf/f^and  then  by 
equity  imprifonmenty^tf//  mM €.rtmd iobtr  m9r»mt  Injani,  fir.  Jointenancy,  nl-  69.  cites  16  E«  3.  and 
Fitzh.  Peyne.  6.  and  Br.  Imprifonmenti  pi.  51.  cites  S.  C.  but  adds  quod  mirum.— -»Br.  ImprU 
fmment,  pi.  46.  cites  16  All.  8.  ace. -v— So  where  ho  pleaded  it  with  his  ferae  and  fon,  he  only 
■was  imprifoned.  Ibid.  pi.  91.  cites  31  Aff.  11.— ^^^iy  H,agiiinfttV*  and  other  si  W,faidftbta 
It  beid  tbt  tewmtnts  jointly  with  bisfeme^  and  A*  bisfiu  noi  Hamad  in  the  writ ;  judgment  of  the  writ^ 
Mndjhcwtd  tbirtofa  deed,  (as  he  ou^ht  if  he  will  have  proeefs  upon  the  ftatute)  the  plaintiff faidp  thm 
Jiele  tenant  the  day  cf  the  writ  pioebafed,  Prift,  Ice.  and  proeefs  was  made  upon  the  ftatute,  and  the  ^«- 
ron  andftme  came  but  not  the  fin ;  and  it  wis  demanded  of  the  feme,  ifjhe  would  mtintain  the  exeftion,  «v£» 
fildjhe  would ;  and  upon  this  the  afftfe  was  charged,  2nd  faidf  that  H.  the  phtntffinfetffed  N.  upon  cm~ 
Mtien  that  be  infmjf  ff^*  nam  tenant^  and  bis  fin,  upon  condition  to  find  eilovers,  and  vefture  to  H.  the 
father  during  his  life ;  and  JNT.  enfeoffed  the  ftdd  lf^»and  hii  ftme^and  their  Jon,  in  wtiom  the  jointenancy 
ia  alledgetl  contrSty  to  the  condition,  upon  which  H.  the  father  entered,  and  W.  oufted  him,  and  in« 
feofied  of  p.irt,  M:  named  in  the  writ,  and  for  breach  of  the  condition  the  entry  is  lawful,  and  bf 
tUs  the  jointenancy, ii  igftaud^  by  which  the  plaintiff  recovered  feifin,  &c.  and  dooMe  damages,  and 
the  b^ron  and  feme  were  fent  to  prifon ;  neverthelefs  quxre  of  the  imprifmrnent  of  the  feme  j  for  the 
Jiatute  fays,  only  tb.U  he  who  propofrd^tbe  exctptinn  fhall  be  imprifonedf  and  not  be  who  maintained  it,     Bf. 
Jointenancy,  pi.  38-  cites  ai  Ait.  18.— If  jointenancy  by  deed  was  pleaded  hefore  thefiatute,  the 
plaintiif  might  have  eonfeffedand  avoided  it,  as  to  fay  that  he  vf^sjeifed,  and  diffeifed  by  A,  who  made  m 
«  joint  efiate,  and  be  re-entured,  and  wafeifed  ftoufjue,  ^c.  or  to  fay  that  he  aliened  to  y,  S,  within  ofe^  wh^ 
made  the  joint  efiiite,  and  he  entered  aod  was  feifed,  quoufque,  ice*    But  now  jointenancy  by  deed  It 
(one  by  the  ftatute  de  conjun£^im  feofFatis,  X\\t  plaintiff  may  aver  that  the  defendant  was  fols  tenant  tht 
^ay  of  the  writ, and /hall  have  a  fiire  facias  SLgamik  him  with  whom  the  jointenancy  is  pleaded  by  deed; 
and  at  the  day»  if  both  maintain  the  exception,  and  the  affife  pafs  againft  them,  they  /hirff  be  i'm* 
fi  ifvad  for  a  year,  as  w*  II  he  who  joined  in  tbi  tnaitttr  nance  of  the  rxcrttijn,  as  the  tenant  who  pleadeH  it ;  for 
at  the  (ononen  law,  before  this  ftatute,  jointenancy  by  deed  abated  the  writ  without  anfwer ;  and  fee 
tiiat  by  thefiatute  the  a fjifefhall  remain  tit  I  the  othns  came,  or  at  e  wanted  to  come,  and  the  exception  fhall 
be  tried  by  theaflife,and  by  no  other  inqueft  ;  and4)y  this  ilatute  double  damages  are^givcn,  as  well 
as  imprifonment ;  but  jointenancy  pleaded  inaffifi  by  fins  is  ta  the  common  law,    Br.  Jointenancy,  pL  64* 
Cites  43  Afl*.  6. 

5.  7.  And  let  the  jujiices  be  well  advifedj  that  from  bencefirtb 
they  da  not  allow  an  exception  aUedged  by  the  bailfffi  of  any  fucb 
tenants, 

'  S,  8.  And  if  he  that  allegeth  the  exception  abfent  himfelfathis  day^ 

etnd  the  other  that  is  named  jointenant  do  appear^  although  he  that  doth 

appear  doth  difavow  the  fatne  deedy  and  fay  that  he  hath  nothing  in  the 

forefaid  tenements'^  neverthelefs  the  ajftfejhallpafs  againfl  the  tenant  that 

is  abfent  by  his  default, 

S.  9,  And  if  tt  be  found  by  aj/ifej  that  they  were  not  jointly  infe^  *  B*"-  ^«- 
0ffedtbe  day  ofthewritpurchafed^  and  likeujife  that  the  tenant  againft  "^l^^^^ 
tifhom  the  writ  was  purchafedj  or  another  named  in  the  writ  did  dijfeife  aa  E.  3 .  5 1 . 
the  plaintiff,  then  having  regard  to  the  exception  that  was  falfly  and  — ^-^ig^ 
maliciouny  alledged  to  the  hurt  of  the  par  ty^  and  to  the  dijfeiftn  that  they  ^f /  ^^^ 
made^  the  tartv  tlaintiffi  /hall  recover  his  fei/in^  and  *  double  damacres.  i.jJ.j  :»-^ 


tnade^  tie  party  plaintiff  fhall  recover  hisfeifm^  «ffi*  double  damages,  iedgedjoin- 

and  they  that  allege  thefalfe  exception  Jhall  have  the  punijhment  afore'-  '••^fy^ 

/aid.  iU^witl0 

#  firanger, 

erho  iipoa  proeefs  did  not  come,  by  which  the  a0ife  was  awarded,  where  the  other  had  pleaded  mfm 
mfuier  of  the  plaintiff,  2^A  all  found  for  the  plaintiff  \  and  Bgainft  him  who  pleaded  jointenancy  double 
damages  were  awarded,  and  fmgle  dam<)ges  againft  the  other ;  and  the  double  damages  ihall  be  /r* 
^tiedcftim  who  pleaded  jointenancy  only,  and  the  other  damages  fball  be  levied  of  him  and  the  other  in  wwiwiiHi 
Sir*  Bamages^pL  104.  citet  aa  Afll  i. 

S.  10.  But  if  neither  of  the  tenants  do  come  at  the  day^  then  upon 
their  default  the  ajjife  Jbau  pafs  againfl  them, 

S.  XI.  Andiftt  be  found  thereby,  that  the  fame  exception  was  law^ 
fuOj  at^  truly  alledgea^  and  that  they  whi^h  alledged  it  were  jointly 
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fitj'^i  iftf$re  the  ^intiff  pvrchafed  bis  writ  agaitj/l  them^  At  0^ 
jiaHpafi  nofurthir^  but  the  writ  Jhall  be  abated. 

S\  12.  ThefanuJhaUheobfenHdifbeibereneaidydoappearytfitbe 
fi^nd  by  ajfife  that  the  exceptiQn  aforefaid  was  trufy  alUdged  as  hefere  is 

o«  13.  In  the  fame  order  it  is  eflablijhed  arid  agreed,  that  in  aff^ 

rf  mortdanceftor  &  juris  utrum,  at  the  firfi  day  that  the  fmrttef 

(  528  j  ^^ar  in  courts  if  the  tenant  alledge  the  afere/aid  exception  agenm^  At 

^  demandant^  Jhewing  the  deed  thereupon^  and  the  demandant  wsueffer 

to  aver  by  the  ajjife  orjury^  that  at  the  day  of  his  writ  purcbafJi^he 

that  alledged  the  exception  was  fok  tenant^  from  thence  the  feme 

f!t^efs  and  manner  of  proceeding  Jhatt  be  ufed  in  eMes  of  mort- 

danceftor  and  writs  of  yxt^vSaisxmj  as  before  is  ordained  in  n^j^ 

*rf  novel  difieifin,  and  like  punijbment  fiafl  be  infii£ted  upon  the  ef^ 

fenders  and  thofe  that  be  conviR. 

S,  14.  In  other  writs  whereby  tenements  are  demanded  fuA 
procefs  JhaU  be  made^  that  if  at  the  firjl  day  that  the  parties  a^ 
pear  in  courty  the  tenant  doth  allege  theforefaid  exceptimt  of  a 
joint  feoffnunty  and  the  demandant  will  offer  to  aver  by  the  enoh- 
tfjj  that  the  day  of  the  writ  purcht^ed^  he  that  alUdgtd  the  ex^ 
ception  was  file  tenant^  then  tbejame  procefs  and  maimer  rfprocteeBag 
•  fball  be  otferved  betwixt  the  parties j  untU  a  jury  have  pafid  heiwem 
them  thereupon. 

S.  15.  And  if  it  be  found  by  the  jurjy  that  the  fame  exeepiimwas 
truly  alUdgedy  then  the  writ  of  the  demandant  JhaU  abate, 

S.  1 6.  jfnd  if  it  be  found  by  the  jury y  that  the  fame  exceptim 
wasfalfly  alledgedj  and  to  the  hindrance  if  the  party^  then  the  de^ 
manaant  flfali  recover  his  feifin  of  the  tenements  in  demand^  and  tbt 
tenant  JhaU  be  punijhed  by  the  pam  above  limited  in  oJJ^  eftneA 
di&Hin  as  to  the  impri/onmehtj  and  as  to  the  damages,  accor£sig  t§ 
the  dijcretionofthejufiices. 

2*  In  affife  the  tenant  pleaded  jointenancy  of  parcel  by  deed,  and 
die  plaintiff  acknowledged  it,  and  prayed  to  have  ^iffife  of  the  reft, 
and  bad  it;  and  herewith  agrees  22  AfE  6.  And  fe  fee  jobttemamy 
of  parcel^  and  confeffim  by  the  plaintiff  JhaU  mt  abate  the  writ  df 
all,  but  for  this  parcel  only.  Br.  Jointenancy,  pi.  59.  cites  14 
ACS. 

3.  In  aiSie  the  tenant  pleaded  jointenancy  by  deed  with  ajhranger\ 
judgment  of  the  writ ;  ^t  plaintiff faid^  that  the  tenant  pmdtng  tha 
wrtt  made  an  e/late  to  W*  If.  and  re-took  to  him  and  the  Hber^  amdfi 

,  Jib  tenant  the  day  of  the  writy  and  yet  the  writ  fliaU  ahttss  qoed 

mirum.  Br.  Jointenancy,  pi.  36.  cites  18  AC  6/ 

4.  ff^ard  againft  four\  one  made  d^atdt  a$  tbe  |niid  diflR6» 
widi  proclamations,  and  three  appeared  and  pleaded  josnUnancy  vM 
ajhanger  of  the  franktenement^  and  a  good  plea,  though  ehattd  ealf 
be  in  £mand\  for  this  writ  lies  asainft  the  tenant  of  the  fnnlEleiie* 
ment  as  it  is  there  agreed.     Quod  nota,  and  die  plea  wasy  that  tU 

'ante/for  of  the  heir  in  his  life  infeoffed  thefefouVy  and  Aeftntngetim 
Juy  andfo  they  had  nothing  but  jointly  with  thefrranger  not  name^ 

judgment  of  the  writ^  and  fa  forth  Uic  deed  of  &e  jointure }  and  the 


3(otittcn&nt]^#  5^^ 

|Aaihti{F£ud,  that  they  were  tenants  and  deforceors  of  the  ^^Tird,  abf- 
que  hoc  that  the  ftrangcr  had  any  thing.  Belk.  You  JhouUfay  that 
they  were  tenants  of  the  franktenernent<y  ahfque  hoc  that  the  other  had 
any  thingy  quod  Cur.  concelfit;  and  the  plaintiiF  pj^yed  procefs 
tipon  the  ilatute  of  jointenancy  pleaded  by  deed,  and  could  not  ha(ve 
it,  becaufe  the  jointenancy  goes  to  the  tvrtt  only  and  not  in  bar^  and 
alio  a  chattel  only  is  in  demandi  and  no  franktenement ;  quod  nota. 
Per  Cur.     Br.  Jointenancy,  pi.  lo.  cites  49  E.  3.  27. 

5.  Entry  in  the  qutbus  j  the  tenant  pleaded  jointenancy  with  a 
Jlrdnger  of  the  gift  of  B.  Newton  fa  id,  we  ourfelves  ivere  feifed  till 

by  the  tenant  himfelf  di£eifedy  a  long  time  hefore  B,  had  any  things 
judgment,  and  the  jointenancy  was  plea^d  without  deed\  and  all  the 
jliftkes  held  this  plea  good  in  avoidanq^  of  the  jointure.  Br.  Join- 
tenancy,  pL  26.  cites  14  H.  6.  8.  25. 

6.  Itfeems  that  he  aUedged  pernancy  of  the  profits  in  the  tenant^ 
and  thai  he  brought  his  action  infra  annum^  ^c.  For  this  cafe  i^ 
compared  there  to  another  cafe,  the  fame  year,  fo.  3.  where  he  aver- 

•red  tiie  pernancy  of  the  profits,  as  above.  Br.  Jointenancy,  pi.  26. 
cites  14  H.  6.  8. 25. 

7.  j/ttd  it  is  agreed  there,  that  in  the  pleading  of  jointenancy  as 
ahive^  he  Jhallfay  which  eftate  continues^  &c.  and  per  Henfl:.  the 
entry  ihall  be  of  the  other  part  that  fole  tenant  as  the  writ  fuppofes^ 
abfqve  hoc  that  the  other  any  thiy^g  had',  quod  Pafton  conceifit,  and 

per  tot.  Car.  this  is  a  good  avoidance  of  the  jointenancy.    *Br«  [  ^20  1 
Jointenancy,  pi.  26.  cites  r4  H.  6.  8.  25. 

8.  In  quare 'impeditj  jointenancy  of  the  part  of  the  defendant  is  no 
plea ;  for  thefuit  is  not  upon  the  rtghtj  but  upon  di/lurbancey  whictx 
18  travcdaWem  eflFeft;  per  Cur.  Nevcrthelefs,  "contrary  it  feems 
of  the  part  of  the  plaintiff.  Br.  Jointenancy,  pU  27.  cites  14  H» 
6.  24.  * 

For  men  of  pleadings  on  the  above  ^atuto  fire  the  following  divi^j^ 

iioni. 


t«.XIV.  SC^Tt  (A.b.2) 


5^9  3ofiiteimnt(l^ 


(A.  b.  i)  Abatement  of  Writ  in  Part,  or  in  all,  by 

the  Plea  of  Jointcnancy. 


I«  T  N  dower  agaln/l  tw9  jointly^  they  pleaded  purparty  andJcUmme 
^  ofruidencesy  viz.  each  rfthem  pleaded  it  by  bimfelf^  andhtcxuSc 
tiicy  pleaded  it  in  bar^  and  did  not  plead  it  to  the  writ,  tfaerefait 
good ;  but  it  feems  there,  that  where  it  is  brought  againfi  tum^ 
where  they  are  feveral  tenants  by  partition  or  otoerw^ej  if  it  be 
pleaded  to  the  writj  the  writ  fhall  8d>ate«  Quaere.  Bn  bcvenl  Te- 
nancy, pi.  13.  cites  21  £•  3.  8. 

2.  Scire  facias  upon  a  fine  was  jointly  fued  againft  twoj  and  ia 
pleading  it  appeared,  that  the  one  is  tenant  by  tbi  curtefyj  and  the 
other  is  the  coparcemroftbifeme  of  the  tenant  by  the  curtefy^  and  £> 

fevered  tenants  ef  moieties ;  and  yet  the  writ  fliall  not  abate,  but  fliaB 
proceed  over  upon  aid-prayer.  Br.  Several  Tenancy,  pL  14.  cites 
%x  E.  3.  14, 

3.  Scire  facias  again/l  JF.  and  R.  and  three  others  i  JFlJaid,  that 
be  andcne  of  the  three  held  parcel  jointly^  Ice.  and  the  other  was  dioi 
the  day  -of  the  writ  ^urchajed^  judgment  of  the  writ ;  and  K.faid^  that 
he  held  other  parcel  in  fever alty^  judgment  of  the  writ  brought  a^nfl 
them  in  common ;  by  which  the  writ  was  abated.     And  DO(e,  tfa^t 

^  feveral  tenancy  of  parcel  (hall  abate  all  the  writ.    Br.  Several  Tcnaa- 

'*-  ey,  pi.  la.  cites  38  E.  3.2a 

^  4.  Preccipe  quodreddat  again/l  two  of  16  acres^  the  onefaid  that  be 
was  tenant  of  12  acres^  alfyue  hoc  that  the  other  any  tbtng  bad^  and 
-touched  J  and  At  other  faidy  thai  bevuas  tenant  of  the  reft  infeveraty 
and  vouched  \  and  by  the  beft  opinion,  the  demandant  might  l#  maim* 
tain  his  writy  though  tht  plaintijff^does  not  conclude  to  the  writ  i  and  b 
it  feems,  that  be  who  takes  tbejeveral  tenancy^  ought  to  vouch  or  pleed 
in  har\  andjtt,  if  the  demandant  an/wers  to  the  voucher  or  bar,  and 
does  not  maintain  his  writy  his  writ  fliali  abate.  Br.  Sevcial 
Tenancy,  pi.  4.  cites  41  £•  3.  20.— -^And  another  fivcfa  like  cafe 
^e  fame  year,  fo.  21.  where  upon  feveral  vouchers  upon  (evcnl 
tenancy  the  demandant  maintained  his  writ.  Ibid. 

5.  ocire facias  againft  two ;  the  one  came,  and  the  other  made  de» 
fault  upon  gamifliment;  and  he  who  came  (aid,  that  helield  part 
in  feveralty,  abique  hoc,  that  the  other  any  thing  had,  and  dat  the 
other  held  the  reli  in  feveralty,  abfque  hoc  that  he  any  dung  thereof 
had,  judgment  of  the  writ;  and  there  it  was  awarded,  that  the  ««e 
oannot  plead  feveral  tenancy  to  the  writ  in  abfentia  akeriusy  but  where 
be  appears  and  pleads  with  him ;  quod  nota  i  therefore  it  feciss, 
|hat  he  ought  to  have  pleaded  the  ievcial  tenancy,  and  pleaded  oicr 


\tL  W,  an<)  upon  diis  the  plaintiff  Ihall  t>e  compelled,  to  maintain  the 
Writ,  which  fee  dfewhere.  Br.  Several  Tenancy,  pi.  5.  cites  42  £. 

3-*-      . 

6.  Scire  factai  againft  three  \  the  one  pleaded  jele  tenanq  of  parcel^ 

ahjfue  hoc  that  the  others  kny  tbiug  had^  andpieaaed  a  nUaJe  of  the  art" 
teJUr  rf  the foli^mtiff  with  warranty  In  bar^  and  the  other  two  took 
the  intire  tenancy^  and  that  the  third  had  nothings  and  pleaded  other 
har ;  and  ib  note,  that  he  who  pleads  fole  tenancy,  or  feveral  tenan- 
cy, ihall  plead  in  baf,  and  (hall  not  cohclude  to  the  writ ;  and  yet  F  r  ^^o  1 
fee  elfewhere,  that  upon  this,  the  plaintiff  fhall  maintain  his  writ, 
Br.  Several  Tenancy,  pi.  7.  cites  44  E.  3.  33. 

7«  If  in  pracipe  qncd  feddat  againft  two^  the  one  makes  default^  or 
appears  and  fays  nothings  and  the  other  takes  tipon  him  the  intire  te» 
nancy^  and  pleads  in  bar^  die  demandant  may  anfwer  to  the  bar  with* 
out  maintaining  die  writ^  but  if  he  confefTes  that  the  one  has  no« 
thing,  the  Writ  (hall  abate.  Br.  Several  Tenancy,  pi.  17.  cites  8 
H.  6.  13.  Per  June. 

8.  Jointenancy  to  parcel  (hall  not  abate  the  writ  for  all,  but  $  p  Br- 
only  ror  this  parcel  j  per  Jenny,  quod  non  negatur ;  which  ap-  joio'tenaru 
pirars  to  be  law  very  often^     Br.  Jointenancy,  pU  66.  cites  4  E.  cy,  pi.  59. 

9.  Note,  per  Fitzh.  That  in  pracipe  quod  reddat  againft  fonr^ 
viz.  three  confejfedthe  ailion^  and  t\\t  fourth  faid^  that  he  held  jointly 
with  two  of  the  three^  abfjue  boc^  that  the  third  any  thing  had;  in  this 
ca(e,  though  the  demandant  prayed  judgment  againft  the  three,  he 
&aU  not  have  it ;  for  Jeveral  tenancy  goes  in  abatement  of  all  the  writ  i 
qiiod  nota,  &  nullus  negavit.  And  there  the  procefs  (hall  be  made 
againft  the  jury  upon  the  iflTue,  and  if  it  be  found  for  die  de« 
tnandant,  he  (hall  recover  the  entierty,  and  if  againft  him,  all 
die  writ  (hall  abate ;  quod  nota,  that  ly  feveral  tendncy  all  the 
writ  fliall  abate*    Br.  feveral  Tenancy,  pi.  i.  cites  27.  H.  8.  30. 


tt^Tt%  (B.b)J)i 
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(B.  b)     In  what  Cafes  Jointcnancy  Is  no  Ptea» 


I.      jg  S  S I S  E  cgalyjf  feveral^  one  pleaded  to  the  ojpfe^  and  anotber 
'^  pleaded  jointenancy  with  him  who  pleaded  to  the  ajjife^  and 
with  aftranger  not  named  in  the  writ,  and  good,  notwithftanding  tlic 
plea  ot  the  other;    for  in  affions  seal  OTid  mixt^  the  demean'ir  of 
the  one  Jhall  not  prejudice  the  other.     Br.  JointenaJicy»  pi.  Oo.  cites 
l4Aff.  i6. 
iut  where         2.  AJJifein  Q  the  tenznt  pleaded  jointenancy  by  deed  of  land  in  B.  and 
^\^  ?  T"'    *^  ^^  ^^  there,  thit  where  the  deed  varies  from  the  ajfye  in  name  or  in 
Jointenan*     quantity  of  landy  the  jointenancy  is  not  to  the  purp©fe,  never theUfi  if 
cy  by  deed     B.  be  a  hamlet  of  a  then  it  is  well,  as  i;  fecms.     Br.  J^ntenancy, 

of  tU  land  I      ^     ^ij^s  ^,  Afl-  g^ 

fut  m  Ifuvt      r      T  -r 

and  the  dud  was  vftenemtnts  in  B.  and  he  Sd  mt  aver*tkit  B.  was  a  bamkt  of  C.  yet  held  good,  per 

C«r.    JBecaufe  he  laid  o£  tenements  in  view.    Br.  Jointenancy',  pi.  43.  ci.es  26  AiT.  2. 

3.  AffSfe  of  rent  againjl  A.  B*  and  C^-^A.  took  the  tenancy^  end 
pleaded  jointenancy  ^parcel  with  E,  and  if,  &c.  no  tort;  and  B.  as 
tenant  to  parcel  pleaded  to  the  ajpfe ;  and  Cfaid-^  that  he  was  tenant 
$f  the  other  parcel^  and  that  £.  was  tenant  of  the  reft^  and  was  not 
named  in  the  writ,  judgment  of  the  writ ;  and  the  plaintiff faid^  that 
B.  held  the  whole  land  of  hi?n  by  the  rent  in  plaint^  and  that  the  others 
are  not  named  but  as  dtfjeifors  \  and  the  ajjtfe  was  taken,  ^nd  Jeid  that 
A.  who  pleaded  jointenancy  held  cf  B.  and  B,  over  of  the  plalntiffy 
and  the  plainliff  dijlrained  for  the  rent  of  B*  and  A,  made  refcous,  and 
that  C.  was  jointena?it  with  A,  and  yet  the  plaintifFrecovered  by  judg- 
'  meht,  becaufe  it  is  of  rc^it  fervice  ;  for  in  afjife  of  rent-fervice^jsiu'- 
tenancy  of  the  rent  is  a  good  plea  by  the  pernour  of  the  rent,  but  not  rf 
the  land ;  for  if  there  is  pernour  of  the  rent,  who  is  tenant  of  it  in 
law,  named  in  the  affife,  and  difTcifor,  this  fufHces,  and  now  the 
meme  was  pernour,  and  one  of  the  ter-tenants  was  difTcifor,  and 
therefore  well  j  but  in  aifife  of  rent- charge  or  rent  fecJty  there  JM^ 
tenancy  of  the  land  is  a  good  plea  always^  for  there  all  the  tertenanis 
Jhall  be  named^  but  in  affife  of  rent -fervice  pernour  ^  difjhijor  fuffces. 
Br.  Jointenancy,  pi.  62.  cites  31  AfT.  31. 
[  53  ^  ]       4*  I^  ^ff4^  rf  ^^^^  ^^  tenant  pleaded  jointenancy  by  deed  wiA 
his  feme  of  the  land  whereof,  &c,  and  the  plaintiff  pleaded  e/ieppel, 
that  to  this  he  (hall  not  be  admitted  ;  becaufe  the  ance/lor  ofthe^mm^ 
tiffi  whofe  heir,  &c.  leafed  the  land  to  the  tenant  by  deed  indented  fut 
term  oflife^  judgment^fl  contra  fa£him,  &c.  and  well,  and  was  mtt 
compelled  to  take  the  anjiver  given  by  the  Jiatute^  that  foU  tenant  the 
day  ofpurchafing  thf  writ ',  and  this  by  the  common  law  as  it  kta» ; 


I     < 
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\y  which  the  tenant  confeiTed  and  avoided  the  conclufion,  becaufe 
his  Icffor  had  but  for  term  of  life  of  the  leafe  of  W.  N.  which  W. 
N.  entered  by  this  fecond  leafe  made  to  his  difinheritance,  and  after 
infeoffed  the  tenant  and  his  feme  ip  fee  before  the  day  of  the  writ, 
and  the  plaintiiF maintained  that  the  leFor  had  fee  j  quod  nqta.  Br. 
Jointenancy,  pi.  65.  cites  45  Aff*  14, 

5.  In  aj/ife  of  rent  t[|p  defendant  pleaded  jointenancy  of  the  land^ 
out 'of  which  the  rcint  iflUed,  with  J.  N,  hydfidjznd  demanded 
judgment  of  the  writ,  and  it  was  admitted  for  a  good  plcj.  Br, 
Jointenancy,  pi.  13.  cites  12  H.  4.  21. 

6.  In  replevin  the  defendant  avowed  for  nnt'charge^kc.  and  t{ie  It\  avowry 
plaintiff  faid,  that  he  had  nothing  in  the  land  charged  but  jointly  '5*  ?J?'"''^ 
with  J.  N.  and  prayed  aid  of  him,  and  was  oufted  of  the  aid.     For  ^^„,.„  J^'** 
jointenancy  in  avowry  or  replevin  is  no  plea  in  this  cafe ;  becaufe,  bimanHbik 
whofoever  has  the  land,  the  avowry  Jhall  he  as  upon  land  charged  to  /^«*»  (*^ 
his  dijirefs^  and  upon  no  p:rfon  certain^  and  therefore  qo  plea,     Con^  t^l77pon 
trary^  it  fecms  in  Tivowxy  for  a  tenure  upon  ofUy  which  ought  to  him  only) 

be  upon  two-,   note  the  diverfity.     Br.  Jointenancy,  pi.  2.    cites  and  a  good 

A  n.V»  y.  Jointenan- 

cy, pi.  53.  cites  7  E.  4.27.  Ibid.  pi.  67,  cites  S.  C, 


OU^J 


7.  Aftion  upon  the  cafe  for  not  mating  of  the  wall^  which  he 
ight  to  repair  by  reafon  of  his  land  in  E.  by' which  the  land  of  the 
plaintiff  was  Jurrounded  in  Middlefex.  Per  Skrene,  jointenancy  in 
the  plaintiff  in  the  land  furrounded,  or  jointenancy-  in  the  defendant 
in  the  land  charged  to  the  reparation,  is  a  good  plea,  quod  non  ne-  . 
gatun    Br.  Jointenancy,  pi.  12.  cites  7  H,  4.  8.        - 

8.-  In  writ  of  dower  againji  guardian^  it  is  a  good  plea  to  plead 
jointenancy  in  the  land,  as  it  is  of  franktencment ;  per  Belk.  qudd 
nota.  Br.  Jointenancy,  pi.  10.  cites  49  E.  3.  27.  ^    b  p  •  • 

9.  In  dower  it  was  faid,  that  where  three  jointenants  are,  and  their  pi%*^!-Jgg"' 
laridisfeifed  into  the  hf<nd5  of  the  king^  that  each  by  himfelf  may  fue  s.C.  byaU 
for  his  part  out  of  the  hands  of  the  king,  and  jointenancy  is  no  plea.  thejuftice« 
Br.  Jointenancy, pi.  it.  cites 2  H.  4.23.  Sc^lT 

10.  Entry  fur  dijfeifm  of  certain  land  ;  the  tenant  faid  that  th$ 
land  is  gavelkind^  of  zuhich  A.  was  feifcd  infee^  and  hadifjiie  the  de^ 
mandant  andR,  and  die  r!^  who  entered  asfayts  and  heirs^  andfo  the  de-^ 
mandant  has  nothing  hut  in  common  with  R.  judgment  of  the  writ; 
and  a  good  plea  without  averring  the  life  ofR.  for  if  he  be  dead,  his 
ifiue  has  tide  to  the  moiety,  and  if  he  has  no  iflue,  but  the  deman- 
dant is  heir  to  him  there  the  demandant  (hall  have  fcveral  writs  of 
entry,  the  one  of  the  one  moiety,  and  the  other  of  the  other  j  quod 
nota.  But  if  jointenancy  had  been  pleaded^  it  had  been  no  plea  with-^ 
0Ut  averring  the  life  of  the  other  5  for  there  may  be  furvivor,  and  then 
iurvivor  is  in  by  the  firft  feoffor.  Brooke  (ays,  he  wonders'  that 
jhe  writ  had  not  been  awarded  good  for  throne  mojety,  Br.  Brief> 
©I,  aoQ.  cites  24  E.  3.  25. 

•      '  Sf—Tt3  II.  In 
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• 

1 1.  In  trr9r }  the  heir  of  him  who  la/l  brought  writ  ^orr&r  H^Jf 
the  heir  of  him  who  recovered  i  the  heir  pUaded  joinUnancy  with  J^ 
N.  and  by  the  beft  opinion,  it  is  no  plea  i  for  the  aSian  is  mot  hmghi 
againfi  him  as  tertenantj  but  as  heir  bj  priyitj^  Bf.  Jointenancjr, 
pi.  54.  cites  io  £.  4. 13. 

12.  And  the  fame  in  contra  formam  coHationis ;  for  this  ]ies  agannft 
r  (^2  1  ^^  abbot,  though  he  be  npt  tenant,  and  ttttt feire  facias  fl>att  iffwt 
^  ^           againji  the  tertenant  in  both  cafes,     Bf*  Joiqtemncyy  pL  54.  citet 

10  E.  4,  13. 

13.  If  a  fine  is  levied  to  twoy  and  one  ins  not  ettter^  n§rfay  mtf 
things  and  the  other  enters  and  is  impleaded^  there,  per  Hanic,  qc  maj 
plead  jointenancy  with  the  other,  notwithftanding  that  be  altm 
counts  cf  the  pojfejffiony  and  that  the  other  never  cnterol ;  for  die  pof- 
feflion  Dy  the  nne,  and  the  entry  of  the  one,  (hall  be  adjudged  in  hw 
to  be  in  both  till  the  other  difagrees  by  matter  ofrecord^  And  fi>  fee 
thatdifagreement  to  relinqui(h  a  thing  (hall  not  be  but  by  matter  of 
record  \  but  agreement  to  take  a  thing  may  be  by  parol  or  matter  ii^ 
deed.     Br.  Jointenancy,  pi.  57.  cites  8  H.  4.  13* 

14.  ^are  impedit  againji  three^  who  faid  that  B.  xuas  feifidef 
the  manor  ^  B.  to  which  the  aduowfon  is  appendant^  and  sf^ofii 
thofe  three  and  J.  N*  who  is  alive  not  named,  judgment  of  the  writ ; 
and  a  good  plea  by  award,  though  the  difturbance  be  an  ad  peilboal, 

^d  that  the  jointenancy  be  contrary  to  the  nature  oftb^  wrii*    Br» 
Jointenancy,  pi.  19.  cites  19  H.  6.  33. 

15.  In  repieviny  the  defendant  ju(Uficd  as  bailiiFto  W.  N.  be- 
caufe  the  plaintiff  h(ld  of  his  mafier  by  fervid  to  be  beadle^  &c.  and 
that  the  cuftom  is,  that  the  tenants  choofe  a  beadle  of  theoifelves, 
and  if  he  depart,  or  (hall  npt  be  fufficient,  that  the  tenants  fluli  an- 
fwer  for  him,  and  ,tfaey  (hall  be  gharged,  and  at  iiich  a  court  tbey 
chofe  the  plaintiff,  who  refiifed,  and  therefore  he  diftrained^  and 
juftified  as  bailiiF,  and  the  plaintifF  pleaded  jointenancy  in  ibft 
fame  land  with  J.  N.  Judgment  of  the  conulance  made  upoo  him 
alone,  and  a  good  plea.    Br.  Jointenancy,  pi.  14.  cites  14  H.  4.  a. 

16*  jf  brought  replevin  again/i  B.  which  JB.  ofjowed  upm  A£  m 

Jlrangtr  to  the  avowry ;  there  A^  may  plead  jointenancy  the  day  oftha 

writ  purchafed  with  M*  and  that  he  is  yet  juntly  feifed  with  him ;  fat 

though  A.  be  a  ftranger  to  the  avowry,  he  is  party  ta  the  wqt.    Br, 

Jointenancy,  pL  55.  cites  lo  £,  4.  9. 

17.  Scire  facias  againji  J.  and  B.  as  feveral  tenants^  the  wm  fnl 
that  d  was  feifedy  Uc,  and  had  two  daughtersy  whereof  oneis  wtmed 
in  the  writ^  and  the  other  married  ^,  and  diedyOndff.  u  taumtby  th£ 
curtefy  after  the  death  of  his  wife,  and  Uafed  bis  eJiaU  to  A.  amd  tba 
JaidB.  is  the  other  daughter^fo  they  are  tenants  in  conmmn^  and  not  ii>- 
veral  tenants ;  judgment  of  the  writ  brought  as  againft  ieveid  iCv 
mnts  s  an4  per  Wilby  and  Qur.  the  writ  (ball  abate.  Br.  ,Brid^ 
pi.  202.  cites  24  £•  3.  29. 

18.  Scire  facias  upoii  offic4^  which  found  that  W.  Sod  fiifd^  }• 
^•C9ineandpIeadedj9i2ttenao^7by  feoffixientof  W,  tobimanilut 


feme>  and  fon,  &  non  allocatur}  becaufe  the  JUfendanU  h  ^^^  ^ffi^*\ 
is  fufpofid  abator ;  by  which  he  pleaded  the  faid  feoflFment  in  bar. 
Br«  Jdintenancy,  pL  46.  cites  29  AiT  30. 

19.  Jointenancy  of  this  franktenement  lis  a  eood  plea  in  fcirt 
facias  upon  a  recognizana^  and  yet  nothing  Jhall  he  rec&verea  hut 
chattel  by  execution;  per  Belk.  Br.  Jointenancy,  pi.  lo.  cites 49 
E.  3. 27. 

20.  In  trefpafs  of  chafing  in  his  warren  he  Jhall  not  plead  that  the 
plaintiff  has  nothing  in  the  landy  in  which  he  has  the  warren,  but 
jointly  with  J.  N.  who  is  alive  not  named  in  the  writ,  judgment 
of  the  writ ;  for  he  may  have  a  joint  eftate  in  the  land,  and  yet 
be  fole  tenant  of  the  warren ;  quod  nota  ibidem ;  for  a  man  /nay 
have  a  warren  in  his  own  land,  Br.  Jointenancy,  pi.  5.  cites 
36  H.  6.  55. 

21.  In  writ  of  ward  againft  J.  the  defendant  faid,  that  he  held 
jointly  by  deedy  which  he  Jhewed^  $(c,  and  a  good  plea.  3.r*  Join-* 
tejjancy,  pi.  49.  cites  37  Aff.  2. 


(B.  b.  2)     Pleading  Jointenancy  by  Fine^     Good  [  533  ] 

or  Not.  ^*Sl^^^ 

and  the 
notes  there 
on  S.  6.  of 
the  (btute. 

I.   T  N  affife^  tjae  tenant  pleaded  jointenancy  tuith  his  fon  by  fine  of 
■*   render  levied  by  Jr.  S,  to  them  ;  the  plaintiff  faidy  that  the 
tenant  himfelf  was  feijed  at  the  time  of  the  fine  levied,  before,  anda/iery  • 

and  this  ejlate  has  always  continuedy  abfque  hoc,  that  be  who  rendered 
gver  had  any  thing  \  and  notwithftanding  that  this  is  ^  fine  executory^ 
aiyl  not  a  fine  executed,  yet  thi&  veils  the  franktenement  in  the 
other  as  to  a  ftranger,  as  well  as  between  them  who  were  parties  to 
the  fine,  fo  that  the  jointenancy  is  not  avoided,  and  therefore  the 
:  vrit  was  abated  by  award  j  it  ieems  that  the  poffeffum  of  one  is  tho 
poffifftm  rf  both,    Br.  Jointenancy,  pi.  61.  cites  14  AiT.  54. 

2«  If  jointenancy  by  fine  be  pleaded  in  ajjifcy  the  writ  (hall  abate 
.  without  anfwer )  per  Wiche,  quod  conceditur,  &  per  ipfum,  the 
.  plaintiff  fhaU  not  (ay  nient  comprife  j  quod  quaere.    Br.  Jointenan* 
cy,  pL  64.  cites  43  AiT.  6. 

3*  The  ftatute  of  34  E.  i.  fiat.  i.  extends  not  to  jointenancy,^ 
hyfiniy  but  to  jointenancy  by  dud  only,  to  take  the  general  averment 
againft  the  deed,  that  the  tenant  is  fole  feifed,  and  extends  not  only 
to  affifes,  but  to  writs  of  dowery  and  other  real  writs  of  praecipe  quod 
jeddat)  but  not  to  writs  of  ward,  or  the  like.    2  Inft.  524. 

Sf-Tt4  :(C.fc> 
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(C.  b)  At  what  Hime  Jointenancy  may  be  pkai'^ 
£dj  and  where  after  a  former  like  Plea  by  one 
Defendant. 


i.    ^SSISE  againft  J.  and  R.  J.  pleaded  to  tjue^  and  R.  fleadei 
jointenancy  with  D,  See.  and  was  received  to  it,  mtzvith/iand' 


ing  that  in  the  franchife  of  Beverley  in  ajjife  of  frefh  force  oftbtfamt 
dijpijiny  he  had  abai:  J  the  writ  by  jointenancy  with  one  N.  aita  this 


writ  was  purchafed  by  journeys  accounts ;  for  this  matter  ought  to  be 
averred  by  record,  and  this  which  was  done  in  the  francbife^  is  not 
of  record  here^  by  which  the  plaintiff  faid,  that  the  laid  R.  had  nothing 
but  jointly  with  J.  named  in  the  writ,  who  had  pleaded  to  the 
aflife,  &  non  allocatur.     Br.  Jointenancy,  pi.  31.  cites  8  AiT.  8. 

2.  In  pracipe  quod  reddat  the  tenant  pleaded  jointenancy  by  fme 
with  one  N.  who  is  alive,  judgment  of  the  writ)  and  the  demandlBHt 
faid'i  ii^^i  ^^^  tenant  had  luid  the  view,  and  after  was  ejfoigned  upm 

the  vieWy  and  after  took  a  day  by  treie  partiunij  and  vet  he  had  the 
plea  and  the  writ  abated.     Br.  Jointenancy,  pi.  16.  cites  21  E« 

3.  In  attaint  J  if  the  fir/i  a£iion  pajfes  for  the  tenant^  whe  wasfoU 
tenant  in  the  dift  writ,  and  the  other  brings  attaint,  the  tenant fiuU 
not  plead  jointenancy  in  the  attaint  with  a  firanger  to  the  fitfi  writ  \ 
but  if  the  petit  jury  paflcs  for  the  demaindant  or  plaintiff,  and  the 
tenant  brings  attaint^  ^tx^  jointenancy  of  the  part  rf  the  defendend  m 
the  attaint  is  a  gccd  plea^  and  fo  the  writ  awarded  good,  becaufe  he 
who  pleads  the  jointenancy  for  him  for  whom  the  petit  jury  pafles, 
was  fole  tenant  in  the  firft  action ;  quod  nota,  by  award.  Quznc 
of  that  judgment.     Br.  Jointenancy,  pi.  44.  cites  26  Afil  12. 

4.  Ajpfe  in  O.  the  tenant  pleadied  that  the  tenements  are  in  B. 
and  not  in  O.  and  if,  &c.  [then  he  pleaded  furdier  &at]  join- 
tenant  by  charter  with   N.     Fiih  faid,  you  have  pleaded  to  the 

f  ^'^aI  afTife,  and  have  pleaded  miihomer  of   the  vill  as  fole  party,  and 
^  fo  have'loft  the  advantage  of  the  jointenancy,  quod  Curia  conccflit. 

Br.  Jointenancy,  pi.  47.  cites  30  Afi',  2. 

5.  In  pracipe  quod  reddat,  at  the  grand  cape  the  tenant  came  and 
pleaded  jointenancy  with  a  ftranger^^  and  alfo  that  be  is  ready  te  toage 
his  law  of  non  futnnxns*  Finch,  faid,  that  he  ought  to  fave  the  de-> 
£iult,  and  cannot  plead  jointenancy  now,  and  nocwkhftanding  that 
he  (hould  wage  his  law,  and  not  (peak  of  the  jointenancy,  yet  m 
a  *  new  alliony  he  may  have  the  view,  and  by  confequence  he  may 
plead  jointenancy,  for  this  comes  upon  the  view  s  therefore  be  ruted 


♦  S.  P.  Br. 

Jointenan- 


tb« 


flie  tenant  to  anfwer,  quod  nou*    Br.  Joiotenancy,  pL  56.  cites  4a  cites  14  H« 

.     £.3*  XI.  man  may 

plead  jointenancy  or  foTeral  tenancy  upon  the  grande  cape,    Br.  N<m  Tenurei  pL  4*  citee 
33  H.  6.  24. 

6.  If  tenant  in  formedon  in  remainder  demands  what  the  demands 
ont  has  of  the  remainder',  and  hcjhetvs  deed,  the  tenant  fhall  not 
plead  jointenancy  after  this.  Br,  Jointenancie,  pi.  7.  cites  45  £• 
3.  2.  per  Finch. 

7.  In  fcire  facias  the  tenant  pleaded  jointenancy  with  y.  N.  \>y 
wUch  the  writ  abated,  and  he  brought  a  new  writ  by  journey** 
accounts,  and  the  two  pleaded  jointenancy  with  the  third,  and  the 
plea  was  allowed,  notwithftanding  that  the  one  pleaded  jointenancy 
before  with  the  other,  without  ipeaking  of  tRe  third,  and  becaufo 
the  demandant  could  not  deny  it,  the  writ  was  abated  by  award; 
for  though  the  one  (hall  be  eftopped,  the  other  (hall  not,  and  they 

"  two  (haU  join  in  plea  for  the  advantage  of  the  one  who  was  not 
party  to  the  plea  before.     Br.  Eftoppel,  pL  40.  c|tes  45  E.  3.  17.     , 

8.  Jointenancy  may  well  be  pleaded  after  ley  gageri  for  this 
affirms  him  tenant  i  per  Hank,  which  was  agreed.  Br.  Nontenure, 
pi.  46.  cites  7  H.  4. 8. 

9*  In  precipe  quod  redded  againft  J.  $.  the  writ  abated  by  join*  Br.  Eftop« 
tenancy  pleaded  with  A.  and  a  new  writ  was  brought  by  jaumeye  ^^^^s'  V* 
accounts',  he  who  pleaded  jointenancy  before,  ihall  not  plod  join.-  PI.29/S.* 
tenancy  again,  but  he  and  tike  other  may  plead  jointenancy ;  for  his  ^-  cites 
companion  is  ^.Jlranger  to  die  firft  record ;  per  Newton  and  Port  *'J^ 
Juilices.    Br.  Jointenancy,  pi,  ao.  cites  22  H.  6. 54.  ^r  thou^ 

J.  S.can> 
not,  yet  h/s  companloa  majy  and  he  cannot  alone ;  the  reafon  feems  to  he,  hermfi  v^  (homll  vcuch 
fM  who  ou^ht  to  be  vouched  together  and  not  two  witbotii  the  third,     Br.  Jointenancy*  pi.  23.  citct 
39  E.  3.  '36.— A.  is  not  eftopped  fey  the   firft  plea  of  J.   S.  and    therefore   for  A/» 
^v:Micage  both  J.  S.  and  A.  Ihall  )ave  the  plea.  3r»  £ftoppel|  pU  195.  dtea  SL  C.    • 


(D.  >.)  Pleading 


S14 1  lblntenanty« 


« 

(D.  b)  Pleading  Jpintenancy.    How. 


.!•  T  N  tre^aji  the  d^gndani  faid^  that  the  plaintiff  bad  naihhig 
^  unUjs  in  common  with  J.  N.  judgtDcnt  of  the  writ;  and  per 


Br.  Briefy 

aiesS.C.      **      -        ',  1         -^  1         -     --^  '  • 

but  Brook  Mamn  and  totam  cur.  he  ought  to  jheva  how  be  hplds  in  coqudod^ 
fays  quod  by  alienation  of  jointenants  or  of  coparceners;  quod  noU.  Br» 
X  pTr?of  Tenant*  in  common,  &c.  pL  i.  cites  3  H.  6.  56, 

t^x  defendant  who  pleaded  il  in  the  plaintiff.  Br.  Tenants  in  common^  pi.  7.  cites  23  H.  tfu 

iz.  that  it  is  a  good  plea  wilhout^^w/ffp  *  Ixnv  they  arc  Umtnts  in  common,  mlKT^iJlt  it  is  if  jautt mm j. 
k,  pro  indivifu  wasjhcwn  tf/U  part  of  the  JefetuLnHf  ami  pLhaif  wkiintaiKed  that  k  was  lit  ftvfA 
k»lj  aiffue  hc'^  that  A.  B.  had  any  thing,  and  fo  ad  pairiam.       ■  Br.  Tenants  in  comroon.  ftc. 

pU  15.  cite>  iS  £.  4.  26«  S.  P. — -.-Ibid.  pi.  19.  cixea  7  £.  4.  3.  S.  P Ibid,  p^  %».  &  P.  dtei 

3s  H.  6. 14."  ■         ^  And  of  whofe  gift  or  fcoflfmeiU.  Br  Tenants  iu  Qngunon»  3cc«  ^17*  cites  xx. 

2.  Scire  &cias  upon  a  fine  againft  W.  and  71  and  W.faidtbat  ha 
is  tenant  of  the  wbolfy  abique  boc,  that  71  any  thing  had  and  pleaded 
ever  in  bar  ;  and  T.  faid  that  he  had  nothing  but  Jeinth  unib  P. 
not  named  in  the  writ  of  the  feoffment  ofH*  aUque  hoc,  wat  JV.  bad 
any  things  judgment  of  the  writ;  Newton  did,  that  ^  and  P. 

[1  were   tenantSy  as  the  writ  fupprftdy  the  day  of  the  writ  piurcbafedy 
525  J  Prift.  and  the  other  e  contra^  £r.  Maintenance  de  Bricf>  pL  &  cites 
7  H.  6.  34, 

3.  Entry  in  the  quibus,  the  tenant  pleaded  jotntenaney  with  afhoB^ 
ger  not  namedy  &c.  i^t  plaintiff  may  fay  that  he  himfelfwas  fetfed^  uU 
by  the  defendant  diffeifedy  who  made  afeoffinent  to  perfons  unmwm  and 
took  the  profits ;  and  by  the  beft  opinion  it  is  a  good  plea,  hoc- 
withftanding  that  theflatute  does  notfpeak  but  of  nontenure  \  (oTJmm^ 
tenancj  is  taken  by  the  equity^  for  equal  mi&faiefL  fir.  Maintenance 
de  Brief,  pi.  40.  cites  9  H.  6.  14. 

ttttvhtr$  j^  In  formedon,  if  he,  who  is  impleaded^  pleads  jointewancy  with 
p^^aXdl'Hd  ^fi^'^H^  ^^  named  of  the  gift  of  J.  N.  judgment  of  the  writ,  be 
theonepUuds  fliall  not  plead  with  a  traverje.  Br.  Jointenancy,  pL  17.  cites  19  IL 

joituennncy       6.  IJ. 

9ftbc  wQi 

Huub  ajiranger  amdtU  oihtr  the  Rh  to  bim}elf  with  amothtr  firanger,  he  flttll  (ay  akffn  htc  that  tba  oUlCr 

bad  any  thing ;  note  tlie  pleading.  Br.  Jointcoanc^y  pi.  17.  cites  19  H.  6. 13. 

Demandant  5^  In  cui  in  vita  the  tenant  faid  that  the  day  of  the  writ  pwrcheded% 
^^n  *'  heU  jointly  with  J.  of  the  gift  of  W.  which  J.  is  alive  and  not 
thahe^  named,  judgment  of  the  writ ;  Billing  iaid  that  it  may  be,  he  held 
tenant  as  jointly  the  day  of  the  writ  and  made  alienation,  and  retook  to 
the  writ      himfelf  alone,  therefore  he  ought   to   lay   that   be  was  jointe- 

i^jMac  hLc   wn^  *^  ^y  ^  ^  ^^  purchafed,  and  always  after ;   &  noa 

allocatur, 
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dlocatur,  and  the  plea  anearded  good ;   but  of  nonUnun  be  Jball  that  he 
fay^  that  he  was  not  tenant  the  day  of  the  writ  purchafed  nor  ^l^^^ 
iver  afier  \  note  the  difference*  Br*  Jointenancy,  pi.  24.  cites  26  with  J.  buc 

H.  6.  16.  ftalUay, 

tba  b$  is 
tenant  as  the  writ  fuf>pop4  without  that,  that  the  Hbtr  astf  thing  has,  Bu  Maintenance  de»  Uc*  pl»  1 1« 
cites  zz  H.  6,  16.  per  Browne« 

6«  In  pracipe  agalnji  four  if  two  make  difaub^  and  the  9tber  two  S.  P.  Br. 
plead  jointonancy  with  aftranger  abfqui  boc^  that  the  other  two  any  ^**'*^^- 
thing  bavr^  it  is  fufiicient  for  the  demandant  to  fay  that  all  arete^  sne^  pU 
nants  as  the  writfuppofes^  without  any traverie  that  the  ftranger  any  %•  cites 
|hbg  has.  Br.  Traverfe  per,  &c.  pL  28.  cites  34  H.  6.  i6.  ^^*  P^V 

Moyte ;  for  where  the  te/toMtsJirft  have  taken  a  traverfe^  there  is  no  need  for  the  demandant  to  take  other 
traverfe  $  for  one  traverfe  fufiices  to  mak.e  the  itfue.  '  And  it  w  faid  there  that  anno  18  H.  i. 
it  was  held  bv  Lord  Richard  Newton,  that  if  in  pnccipe  againil  two,  the  one  flesdi  i^ntenancy  witk 
djfran^erf  ahjfue  hf  thtit  the  other  had  any  ihiner^  and  the  otbrr  pleadi  the  likeftlea,  or  nonteaurc,  or  an/ 
9tber  plea  to  the  writ,  in  thif  cafe  it  is  enough  for  the  demandant  to  maintain  bis  writ  ut  fupra,  with- 
•ut  trtiverfing  that  the  firtumr  had  any  thing  {  for  he  who  pleaded  jointenancy  had  taken  traverfe  be* 
fore,  and  thetvfore  it  famces  for  the  demandant  to  anfwer  to  it.  Note  the  diverdty. 

7.  But  where  all  the  tenants  plead  jointenancy  with  a  ftranger^  S.  p.  Br. 

there  the  demandant  ought  to  fay  that  tenants  as  the  writ  fuppofes^  2J^c"^  d" 

0lfque  hoc  that  the  fir  anger  any  thing  has ;  for  there  the  tenants  do  Brief,  pi.  s. 
not  take  traverfe  as  above,  and  the  one  of  them  ought  to  take  tra-^cites  s.  c. 
yerfe.  Br.  Ibid. 

3*  ^\\^xtjointenamyofthefeoffinentofB.isphaded^^Qjeoffinent  ^«' where 

fball  not  be  traverfed\  for  they  may  be  jointenants  by  diffeihn,  or  *  j",*^^*1f* 

pdier  means  ;  but  the  demandant  Jhall  maintain  that  fole  tenant  as  the  tenJu  heKl 

%vrit  fuppofed^  abfque  hoc  that  they  heldjointfyj  prout,  &c.  Br.  Main-  »«  «>/>ar«- 

tenancc  de  Brief,  pi.  33.  cites  i  E.  4.  7.  and  Lib.  Intrat.  '/^y  wiV^y. 

'  -    '  ?r      00  T    /  bydcjcent 

f^>nm  €•  their  ancffior^  there  the  mffne  conveyance  is  trayerfablc,  viz.  the  defcent,  and  not  whether 
they  held  in  coparcenary,  but  Brook  fays  fuere  of  lliefe  lalt  cafes.  Ibid 

o.  In  ravifliment  of  ward  the  defendant  faid  that  J.  JV.  was  w^«.Y  where 
feifed  in  fee  and  infeoffed  the  deceafed  and  IV,  S,  and  the  dcceafed  <"^tavifwt 
died,  and  IV.  S,  furvived  and  infeojffed  him-y  and  per  Needham,  "^}'"^? 
Choke,  and  Moil  juftices,  he  need  not  traverfe  abfque  hoc  that  the  *b?an7J,.** 
deceafed  died  feifed  in  the  homage  of  the  plaintiff;  for  writ  and  ^t^'*r  held tbe 
count  are  only  ftippofal ;  but  bar,  title,  and  fuch  like,  are  matters  f'^"^^'^"*'- 
in  faS  i  and  therefore,  if  it  be  alledged  in  bar  or  title,  he  ought  to  ih/a'vowiy 
traverfe ;  contra  upon  writ  of  count  5  note  the  diverfity,  Br.  Tra-  and  well 
vcrfe  per,  &c.  pi.  213.  cites  2  E.  4.  28,  20.  w/W/rrt. 

Per  Needham,  the  reafon  feems  to  he  becaufe  it  is  pleaded  in  abatement,  contra  if  it  \i'as  pleaded 
in  bar.  Br.  Ibid.  jind  in  denver  it  is  common  to  ccnvey  to  the  bnrony  and  anotbcr.  ivbofi^rvtvcd,  with* 
e>ut  traveriing  the  fole  feifin  j  per  Choke  Br.  Ibid.— —  9<»  in  avowry,  to  (ay  ttxa  U  hcLli  this  Ltud 
0nd  other  lan^^  8cc  Judgment  of  the  avowry  without  traveriing  the  fole  tenure ;  |X5r  Choke  br 
'HhichUttlecoqpauedQverf  Br.  Ibi(|.  ^  ^F  ro/^1 

10.  Jf$  afftfe  or  pracipe  quod  reddat  it  is  a  good  plea  for  the  tc-  Br.  Travcn 
iiant  that  be  b^lds  jointly  with  J,  S.  who  is  alive  not  named  in  the  P«r,&c.pL 
writ,  judgment  of  the  writ,  or  feifed  in  jure  uxoris^  notnamed^  &c.  VokT^\^ 
Judgment  pf  the  wril^  without  affirming  feifin  infaSi  in  them^  and 

without 
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fDttbdUt  tmvirjiffg  that  he  is  fple  tenant,  or  fetftdvi  jure  propm; 
for  the  writ  is  not  but  fuppoikl,  an4  be  is  to  give  bim  a  better  writ; 
but  a  tide  is  matter  in  fiuSt,  therefore  there  ought  to  be  alledged 
feifin  in  fa6l,  and  traverfe  as  above.  Br.  Brief,  pi.  372.  cites  10 
£•  4.  17* 
Mm  II.  In  dum  fuit  infra  atateth  of  alienation  of  his  father  within 

Mt*'  fnjbt  ^^^  '^  '^  "^  f^^^  '^^^  '^^  father  and  N,  were  jointly  feifcd  and  i«- 

ftePbyJ.S,  fioffedthe  tenant^  and  the  father  died,  without  traverfe  that  the  fa* 

It  is  no  ffUa  ther  did  not  infeeff  him  folely^    Br.  Traverfe  per,  &c.  pL  187.  ates 

li^y.^.  6H.  7.  5. 

mnaN,  in-  '     ^ 

fe^jftJ  him  wiibout  traverfe   that  he  did  nut  enter  Johly  by  f.  S,     Br.  Ibid. 

12.  In  affife  the  defendant  pleaded  that  J,  A.  was  feifcd  in  fet 
and  died feifed^  and  the  land  defcended  to  the  defendant^  and  gave  ca^  » 
lour^  and  the  plaintiff  faid  that  before  J.  A.  any  thing  had  W,  S. 
wasfeifed  infee  and  infeoffed  the  faid  f.  A.  and  W.  P-  infee^  and 
y,  A.  died  and  W.  P.  furvived  and  infeoffed  the  plaintiffs  who  was 
feifed  tilt  diffei fed  by  the  defendant,  &  hoc,  &c.  and  did  not  traveiie 
the  difcent  j  for  the  dying  feifed  is  the  effe£f  and  traverikblc  onlj,  and 
not  the  difcent;  and  the  dying  feifed  here  is  confeffed  and  avotdtd  by 
Ae  jointenancy  \  and  the  defendant  faid  thatyf.  G.  was  feifed  and  in* 
wfeoffed  the  faid  J.  A.  in  fee  who  wasfeifed  and  diedfeifedj  and  aB  as 
in  bar  abfque  hoc,  that  the  aforefaid  /.  A.  at  the  time  of  bis  death 
held  jointly  with  the  aforefaid  W.  P*  &  hoc,  &c.  and  fo  fee  the  join- 
tenure  put  in  iffue,  and  not  if  W.  S.  infeoffed  ^hem  jointly  or  not. 
Br.  Traverfe  per,  &c.  pL  6.  cites  27  H.  8.  22« 


{E.  b)     Pleading  Jointenancy  howj  Ofwhofe  Gift^ 

I.  jj^ARD\  the  defendant  pleaded  Jointenancy  in  the  manor 
'^  with  J.  N.  not  named,  judgment  of  the  writ;  and  per 
Cur.  he  ought  tojhew  of  what  eflate^  and  fo  he  did,  that  is  to  fay, 
to  them  and  their  heirs;  Horton,  you  muft  ttitw  of  whofe  gift\ 
Hank,  faid,  not  unlefs  upon  jointenancy  by  deed  ;  for  if  two  dif- 
fei fe  me,  and  I  bring  affife  againft  one,  he  inay  plead  jointenancy 
and  yetihall  not  £bew  of  whofe  gift.  Br.  Jointenancy,  pU  15.  cites 
14  H.  4.  15. 

2.  In  ajjij'c  it  was  agreed  per  Pafton  and  tot.  Cur.  that  he  who 
would  plead  jo'mtenancy  fliall  fay,  that  he  holds  jointly  withontfiukf 
&c.  who  is  alive  and  not  namedy  judgment  ofwrit^  2xAJbaU  not  Jay  in 
ajfife  that  he  has  nothing  unlefs  jointly^  i^c,  but  be  may  lay  fo  in  pr^^ 
ctpe  quod  r£ddat\  note  the  difference ;  neverthelefs  fee  Lib.  IntraL 
And  fee  elfc where  thaXhe  ought  to  fhew  of  whofe  ftoffmtiU  he  is  jom* 
tenant^  and  fee  all  is  one  by  the  book  of  entries  and  no  fuch  mks^ 
rence  as  aboVe.    Br.  Jointenancy,  pi.  3.  citfi»  3  H.  6.  51. 
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3.  In  quarc  impcdit  it  was  faid  by  all  the  juftiocs,  that  if  a  qun  ^«rf  ?» 
^U  plead  jointenancy  in  an  a^ion  real  brought  againji  himj  he  J^v'^y-J!)^^ 
Mught  to  Jhtw of  wbofe feoffment  orgifty  for  this  is  of  his  own  part;  ofadvowfm 
but  where  the  tenant  pleads  jointenancy  in  the  demandant  in  the  thing  or  darrein 
or  intereft  demanded,  there  it  is  fufficicnt  without  (hewing  of  whote  {[^f  S'efon. 
feofFoient  or  gift,  the  demandant  .held.    Br.  Jointenancy,  pi.  i8.  dant  ought 
«ites  19  H.  6.  32.  to^f^^ 

'  **  of  whofe 

gift,  or  when  he  held  jointly  the  aclvowfon,  qnod  tota  Cur.  Con^effit.    Ibid. 

4.  So  in  praclpe  quod  reddat,  2ifeme  prayed  to  he  refceived  for  dt^  [  r  -77  1 
fault  of  her  baron  named  with  her  in  the  praecipe  quod  redcJat,  the  s^mL- 

demandant  faid  that  they  were  jointly  feifed  before  the  coverture  which  taint  tvber€ 
eftati  continuesy  &c.  without  Jbewing  of  whofe  gift\  becaufe  this  is  theunantut 
pleaded  by  the  demandant  in  the  feme  and  notinnimfelf,  as  he  who.  J^T|^^^ 
pleads  jointenancy  in  himfelf,  or  to  S.  htjhall  /hew  of  whofe  gifiy  tetuacytf' 
becaufe  there  he  has  notice  thereof;  contra  when  diis  is  pleaded  by  the  part  jf  . 
one  in  another.     Br,  Pleadings,  pi.  136.  cites  10  E.  4.  2.  hllm^u'n^t 

We  compelled  to  (hew  of  whofe  feotrracnt  or  gift,  contrary  if  btpUads  this  of  hts  mfn  part\  per 
Cur.  note  the  diverfity ;  for  there  he  ought  to  (hew  of  whofe  gifc-  Br.  Jomteoan^jy  pL  21.  cites 
xjj  H.  7.  9, 

5.  In  quare  impedit,  if  the  tenant  in  SiStion  pleads  jointenancy  efis 
the  gift  of  IV.  N.  with  ajlranger^  the  gift  is  not  traverfeble,  but  the  - 
foU  tenancy  \  for  if  he  be  jointenant  of  the  gift  of  W.  N.  or  any 
other  it  is  fufficient  to  abate  the  writ ;  quod  nota.     Br.  Traverie 
per,  &c.  pi.  352.  cites  19  H.  6,  31.  32. 

6.  In  cui  in  vita,  he  who  pleads  nontenure  ought  to  fay y  that  be 
was  not  tenant  the  day  of  the  writ  purchafedy  nor  ever  after  \  but  of^^ 
jointenancy  it  is  fufficient  to  fay  that  he  held  jointly  with  J.  N.  not 
named,  the  day  of  the  writ  purchafed  of  the  gift  of  N.  judgment  ^ 
the  writ.    Br.  Nontenure,  pi.  25.  cites  37  H.  6.  16.  ,      , 


(J**,  b)  Procefs  upon  the  Statute   againft  pleading* 
Jointenancy  in  what  Cafes  and  How, 


!•  T  N  affife,  it  was  faid  that  where  jointenancy  by  deed  is  pleaded  to  Br.'  Afl!f«^  ' 

^  the  writ  in  ajfifey  procefs  jhall  not  be  made  upon  the  Jlatute  de  F ^  "|*^' 
conjundim  feofiatis,  but  where  the  deed  is  denied  and  not  where  it  is 
confejfed  and  avoided  \  but  the  ftatute  wills  that  procefs  (hall  be  made 
where  the  demandant  avers  that  the  tenant  was  file  tenant  the  day  of 
the  writ.    Br.  Jointenancy,  pi  30*  cites  7  Aff.  20, 

2.  In 
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it.  Ift  nfffi  die  tenant  pkaded  tar  for  party  end  jnntinaney  h^  JbU 
with  a  Ar anger  of  the  reft^  znd  Jbewtd  the  diedy  ice.  die  fhnnttfffnd 
thatfiie  teHantj  prift.  itc  and  prayed procefsftcundumftatutiau  And 
fo  fee  fele  tciulnt,  &c.  a  good  replication  i  and  after  rae  pUanhffhad 
ajWt  rfthe  reft  and  confojfed  the  mntenancyy  and  the  writ  did  doC 
abate,  but  only  for  this  parcdi  JBn  Jointenancy,  pL  37a  eites  19 
Aff.  14. 

3*  In  4i^f€  a  man  fltads  jointenanty  hy  deedy  and  procds  is  mad^ 
bv  tbe  ftatute)  and  at  the  day  hi  alleges  jcintenancy  hy  fitu^  ic  non 
aUocatur;  and  held  that  he^  wh$  pleads  jointenancyy  cannot  plead m^^- 
tufmery  of  the  fhinilffdlfo  \  fof  dus  is  triable  bv  die  aflife  only,  and 
the  other  is  dilatory  and  (ball  ftajr  prbcefi  upon  me  ftatute*  Br.  Join^ 
tenancy,  pi.  39.  cites  22  Alt  i» 

4.  In  ajffe  the  tenant  pleaded  jointemtnty  *with  his  feme  hy  ieedj 
iftt  plaintiff  faid  that  fok  tenant  the  day  of  the  writ  purehe^ed^  and 
•Or^.  Ony  that  hi  *  conveyed  to  another  pending  the  tvrit  and  retook  to  him  and 
*"***•  J  his  feme  \  arid  Thbrp  denied  in  Ais  cafe  to  grant  procefs  upon 
the  ftatute,  becaufe  the  jointenancy  now  is  not  denied  but  confefled 
and  avoided;  which  was  contrary  to  the  opinion  of  feVeralj  for  the 
ifllie  (hall  be  if  he  was  fole  tenant  the  day  of  the  writ  pitrchafed  oi* 
not,  and  then  it  is  fiilly  in  cafe  of  the  ftatute,  and  therefore  ought  to 
have  procefi  upon  the  ftatwte.  Br.  Jointenancy,  pl«  40.  cites  ij 
AflL  13. 

5*  in  affde  the  tenant  pkaded  jointenamy  in  him  and  J.  N.  Mi 
named  by  aevije  hy  will  in  writings  and /hewed  the  wiU\  the  plain* 
tifffaid  thatjole  tenant^  prifl  by  affife  \  the  defendant  pnnf^  proce(s 
upon  the  ftatute,  and  could  not  have  it,  but  the  affite  awarded. 
Br.  Jointenancy,  pi.  45.  cites  27  ML  70. 
r  r^8  1  6.  A  man  ihall  not  have  procefs  ivtth  teftatum  where  jointenamy 
is  pleaded  without  deed\  for  this  is  out  of  the  cafe  of  the  ftatute.  Br« 
Jointenancy,  pi.  58.  cites  9  H.  6r  I. 


(G.  b)  RcpIicaUoUy  good  to  thcPleaof  Jointenaric)V 


#•  TO  fay  r.  T  N  afEfe,  if  the  tenant  pleads  jointenancy  with  N.  not  named, 

^ntthg  I   ^      j^  I5  ^    ^  replication^  that  the  plaintiff  bimfelf  inftoffid 

hittaumtat  the  tenant  and  N.  wtthin  age^  and  entered^  andwai  jetjed  ttU  dif 

^1t  <tnd  feifed  by  the  defendant.     Br.  Jointenancy,'  pl^  48.  cites  32  All".  4. 

ndjitfid  funi/<gH(,  (sfc,    Br.  Jointenancy^  pL  43*  cites  32  Aff.  4. 

Br.  Main*        2»  Pracipe  quod  reddat  againft  two ;  one  pleaded  non  tenure^  and 

Ijcnancetic,  x\iQ  Other  pUddtd jointenancy  with  a  flranger  without  deedy  abfaue  hoc 

$iusV.C.    that  the  other  any  thing  bady  and  the  demandant  faid  that  they  two 

were  tenants  as  is  in  the  writ  f^ppofed^  ahfque  hoc  that  thejlrangir 
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jMf  tliift  *^»  Godrcd,  you  ought  to  have  made  Uv0  h^aiiM^ 
the  one  azainft  him  who  pleaded  nontenure  that  he  is  tenant,  prift, 
andagainft  the  others  that  they  are  jointenants  as  the  writ  fuppofes^ 
abfque  hoc  that  the  ftrangcr  had  any  thing,  and.  it  was  over-ruled 
by  Pafton,  and  that  the  firft  replication  was  good  againft  both» 
quod  nota.    Br.  Jointenancy,  pi.  58.  cites  9  HL  6.  i. 


(H.  b)  Several  Tenancy ;  good  Plea  in  what  CiCc9. 


I,  CT^WO  coparceners  rectfotrti  in  affife^  and  in  the  utiaint  brmighi  ^« «  •'*»• 

-*  upon  ity  it  appeared  that  partition  was  made  between  them^  fo  ^f^'jf '^ 
that  Acy  are  feversd  tenants,  judgment  of  the  writ  which  is  intire;  dinumduin 
for  it  (hall  be  by  feveral  fummons,  as  in  mortdanceftor,  &  juris  cfrtotn,  note 
utnim ;  &  non  allocatur ;  for  it  is  founded  upon  ♦  affife,  in  which  ^^^^^^ 
feveral  tenancy  is  no  plea  to  the  writ.  Br.  Several  Tenancy,  pi.  several  Tel 
aa  cites  30  Aff.  24.  nancy»  pu 

^  ^  18.  cites 

24  H.  S.— S»  nuftr  Ml  is  no  plea,  per  NewcoD.    Br.  Several  Tenancy,  pi.  15.  cites  7  H.  4. !» 

a.  Dower  was  brought  of  certain  land  again/l  two  by  feveral 
precipes.  And  fo  fee  that  feveral  tenancy  in  writ  of  dower  ihall 
abate  the  writ  i  contra  in  ajjye.  Br.  Several  Tenancy,  pi.  30.  cites 
H.  39  E.  3.  4. 

3.  Several  tenancy  pleaded  \n  fcire  facias  (hall  abate  the  writ  as 
well  as  mpracipe  quod  reddat.  Br.  Several  Tenancy,  pi.  29.  cites 
31  £•  3.  Fitzh.  Scire  facias  146. 

4*  Scire  facias  againft  baron  and  f erne  upon  recovery  againji  them ;  ^rte^p9 
and  the  baron  canu^  and  liitfenu  not,     Cand.  prayed  execudon  by  5!^"*']i 
default  of  the  feme  i  and  the  baron  faidj  that  the  feme  had  nothings  har^a^d 
but  he  is  file  tenant  of  the  intierty^  and  ready  to  anfwer^  and  by  the  /«»,  the 
opinion  of  Finch,  clearly,  the  baron  may  well  lave  the  lana ;  by  ^'2in^'^ 
which  the  demandant  palFed  over  and  the  baron  pleaded  in  bar.  Br*  ^eLncyl^ 
Several  Tenancy,  pi.  8.  cites  45  £.  3.  5.  tU  grand 

ma  hnngxri  in  his  feme,  and  ought  to  bring  her  ui>  aader  pain  of  lofinf  the  land.    Br*  Sevsnil  Tcr 
nancy,  pi.  25.  cites  41  £•  3. 14. 

5.  Scire  facias  out  of  a  fine  of  rent  again/l  feveral  tenants  \  the 
fine  (aid  that  he  held  a  houfe  parcel  of  the  tenements'^  out  of  which  the 
rent  in  demand,  &c.  is  fuppofed  to  be  ifiuing,  by  itfelf,  ahfque  hocy 

that  the  other  any  thing  had,  judgment  of  the  wrtt  j  and  that  another  f  ^^^  1 
held  four  acre s^  parcel  of  the  land  cut  of  which  the  rent  in  demand  is  L  539  J 
fuppofed  to  he  iffiiingj  &c.  by  itfeU' ut  fupra.     Huls  faid,  that  the  writ 
is  Ota  rent  charge,  judgment,  ore.  And  per  tot.  Cur.  he  who  pleads 
feveral  tenancy  jhall  plead  ever  in  bar-,  quod  nota.    Br.  Several  Tc** 
nancy,  pi.  11.  cites  5  H.  5.  4. 

6.  He  who  pleads  ieveral  tenancy,  or  fole  tenancy,  abfque  hoe  b-  Tdp 
fiat  the  other  nanud  with  him  any  thing  baid^  (bail  not  conclude  to  Teriis  por 

8  the 


bans,t€e.    the  wric  but  Jball^  vHub  9tfUai  in  bar ;  but  the  ctemand^nt  fiofl 

x'oH^'efxl-  '^  ^w^  to  ^^  bar^  nor  to  the  voudier,  but  fhaU  maintain  hit 
-.•S.P.  '  wrif^that  tenant  as  the  writ  fuppoies^  jirift ;  quod  nota.  Br.  Se^ 
Br.  Several  ycral  Tenancj,  pi.  i6.  cites  19  H.  6*  14* 

pi.  4^  cites  41  E.  3.  la       S.  P.  and  (hall  not  eondude  to  the  writ*    Ibid.  pL  19.  citts  aS  AC  %^ 
S»P.  IM.  pL  24.  cic«s  30  £.  4*' S.  but  it  fiwuld  be  (to)  B.  4«  S*  acoordioglj. 


(I.  b.)  Pleadings  of  Sole  ^enancy^  and  ncben^ 


t.  pRJE  CIP  E  quod  reddat  againjifottr^  the  one  ^fihnnui^  Ae 
•*  fecond  took  the  entire  tenancy  abfqtte  hoc  that  the  ethers  anj 
thing  had  and  muched^  and  the  third  took  the  entire  tenancy^  Sketaifi 
ahfque  hoc  as  ahove^  and  pleaded  ne  dona  pas ;  for  it  was  in  nxmedon, 
and  ^t  fourth  made  default  by  which  ^^2/  cape  was  awarded  agoing 
biniy  and  the  prefence  if  the  others  recorded^  and  nothing  was  entered 
efthe  ijfue\  for  it  might  be,  that  he  who  made  defbult  is  tenant 
^  of  the  whole,  and  fhall  fave  his  default  and  plead  for  the  whole 

afterwards,  and  therefore  idem  dies  was  given  to  the  others,  and 
when  the  other  who  made  default  has  loft  his  ahfwer,  the  ifilie  of 
tile  others  fhall  be  entered;  for  if  it  (hall  be  that  the  demandant 
recover  feifin  of  the  odier  part  now,  then  it  may  be  tried  after, 
whether  any  of  them  who  have  pleaded  is  tenant  of  the  whole. 
Br.  Several  Tenancy,  pi.  g.  cites  46  E.  3.  15. 
tr.  Ley  2.  In  praecipe  agatnft  two,  the  one  at  the  grand  cape  took  Ae 

^/.^dtcs*^'    ^^^^^^  tenancy,  abfque  hoc,  that  the  other  who  made  default  any 
S.C.  '        thing  had  and  tendered  his  law,  the  demandant  maintained  his 
writ  that  tenants  as  the  writ  fuppofed  prift,  quod  nota.     Br.  Se- 
veral Tenancy,  pi.  10.  cites  47  E.  3.  14.     •    • 

3.  The  demandant  in  dower,  counted  if  350  acres  of^aveBnni 
land's  the  plaintiflFai  to  50  acres  pleaded  iotntenancy  with  %  S.  but 
did  not  (henf  of  whofe  gift,  &c.  demandant  replied  and  illue  upon 
the  tenure,  and  as  to  the  jointenancy,  fhe  averred fok  tenancy  in  the 
tenant  at  the  time  efthe  writ  purcbafed  without  traverfing  the  joim^ 
tenancy  alleged.  The  tenant  demurred,  Vaughan  Ch.  J.  delivered 
the  opinion  of  all  the  judges,  that  the  plea  of  fole-tenancy  without 
traverfe  is  not  good ;  for  it  might  be,  that  the  tenant  was  Ixxh 
folely  and  jointly  feifed  the  lame  day.  But  where  the  repEcatiem 
is  an  affrmativeyfo  contrary  to  the  plea  that  both  cannot  be  truiy 
there  no  traverfe  is  neceflary.-  2  Jo.  6.  in  C.  B.  Cobham  (Lady) 
V.  Tomlinlbn. 

[See  more  as  to  3(ofrUnmntS(  in  general,  under  ftattmiOItf  ao^ 

•eberance,  Bceftntstfoii}  •in«v^  Hn&smmt^  and  other  pr». 

pcrTitles^f    . 

•     A  33fntnlif 
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^ointteffi;  anb  ^ointure^ 


(A)  Jointure-     What  Is.  see  xTfci^ 

i.    A   Jointure  (which  in  common  tmderfhuidin?  extendeth  as  s.P.4Repu 

-^   well  to  a  Sole  eftate  as  to  a  joint  eftate  wim  her  hufband)  x.b.s.a-' 
h  a  competent  livelihood  of  freehold  for  fhe  wife  of  lands  or  tenements^  gre«<i- 
&c.  to  take  ejfeif  prefently  in  poffeffiony  or  profit  afler  deceafe  of  the 
hufband  for  the  life  of  the  wife  at  the  leafty  if  Jhe  herfelf  be  not  the 
.  caufe  of  determination  or  forfeiture  of  it.  Co.  Litt.  36.  b, 

2.  A  conveyance  made  by  the  baron  to  himfelf  and  his  feme^  Vid.  the 
and  their  heirs  in  fee  fintple  is  a  benevolence  and  not  a  jointure.  ?2r?  *.l;^ 
lot.  Dower,  pi.  69.  cites  o  Jc..  o.  per  the  juftices.     Ouod  nota.  cafe. 

3.  So  a  dtuife  of  land  by  baron  to  the  feme^  by  wfll  is  a  benevo^ 
lence  and  not  a  jointure.  Br.  Dower,  pi.  69.  cites  6  £•  6. 

4.  Jointures  are  in/lead  of  dower  ad  ojlivm^-ecclefia  ic  ex  aflenfu 
patris.     And  in  thofe  cafes  of  endowment  if  the  feme  entered  after 
the  death  of  her  baron  (he  was  concluded  from  claiming  other 
dower.    Vidj  Litt.  f  41.  and  4  Rep.  i.  b.  (d)  &c«  in  Vernon's  . 
cafe. 

5*  An  OjlJiiranu  was  made  to  a  woman,  io  the  intent  it  Jhoujd  Vid.  (i) 
he  for  a  jointure^,  but  it  was  not  fo  exprejfed  in  the  deed  j  ptfr  Cur^  VUlen  ▼. 
It  may  be  averred  that  it  was  for  a  jointure,  and  fuch  averment  J^AM^i) 
is  not  traveriable.    Ow.  33.  Trin.  7  Eliz.  Anon,  cites  the  cafe  pi.  7.  Law- 
of  the  Queen  r.  Lady  Beaumont.  jcncc  ▼. 

6,  Feoffment  to  the  ufe  of  a  ftranger,  remainder  to  his  wife  for      ^^"^ 
ajointufe^    Tho'  the  ftranger  die  before  the -hufband,  yet  this 
will  not  make  a  jointure.     4  Rep.  2.  b.  Mich^  14  &  15  Eliz.  in 
Vernon's  cafe.-*Hob.  151. 

7*  A.  bargains  and  fells. land  to  J.  S.  and  J^  N.  by  deed  in- 
rolled,  and  they  fuffer  B.  to  recover  againft  them  by  a  common  re-- 
covery^  to  the  ufe  of  A  and  his  wife^  who  was  the  daughter  of  B. 
for  her  jointure.  Refolved  that  this  was  aflurance  by  A.  himfelf 
for  the  advancement  of  his  wife.  Mo.  718.  29  Eliz.  Bridges's 
cafe. 

8.  Eftate  tail  is  limited  by  the  hufband  to  himfelf^  and  for  default 
ofiffue  then  to  the  wife  for  her  life.  Afterwards  he  dies  without  iffue^ 
yet  this  no  jointure.  For  fmce  it  could  not  be  faid  to  be  a  join- 
ture at  the  beginning  whatfoever  happens  afterwards  ihall  not 
make  it  to  be  a  jointure.  Cro,  J.  489.  Trin.  16  Jac.  B.  R.  Wood 
V.  Shirley. 

9.  The  word  jointure  in  an  agreement  implies,  that  the  hufband 
(hall  have  an  eftate  for  life,  as  well  as  the  wife.  Hill.  20  &  2X  Car. 
2.  Chan.  Cafes  125.    More  v.  Grice. 


Vol,  XIV.  U  u  (B)  Jointrcfs 


54oJ  3ointreGS(  anu  31ointuttf 


fS^"rD)      (^^  Jolntrefs  Rejirained  or  Favoured*     In  what 
pi.  2*     '  Cafes. 

I.    A   Jointrefs  in  tail  ijiay  make  hafes  for  three  lives'^  notwitfa- 
{landing  the   ii    H.  7.  per  Cur.  Noy.  41.  in  the  cafe  of 

Gre villa  v.  Stapleton. 
^11/ Jenkins  2.  Lcafe  for  2 1  years  upon  a  fine  fur  conufance  de  droit  emu  ceohj 
"  ^^th'^t"*'  ^^"^"^  ^^  ^^  jointrefs  without  any  rent  referved  binds  the  heir  in 
fuchleafe  ^^^*  ^^^  /<^c^  Ic'dXc  is  not  an  alienation;  for  the  word  alienation, 
will  tontinue  in  Conditional  ettates  among  fubjefts,  extends  not  to  a  leafe  for 
^JlYr  h  ^^  years,  ♦  or  a  life.  Becaufe  fuch  term  is  ordinary  and  reafonable 
ii/s  o/the'    ^  ^^^^  think.     Jenk,  275.  pi.  97.  cites  1  Cro.  689. 

jomtrels,  (tho'  jt  be  xiude  Wy  fine)  by  the  mcarang  of  tlieftatutc  of  11  H.  7.  20.  Jenk-  %7§.  PL97. 
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3»  A.  pojfejfed  of  a  term 'for  years,  purchafes  in  fecy  and  then 
makes  a  jointure  on  his  wife  and  dies.     The  wife  for  a  (um  of 
money  releafes  to  A.'s  executors  all  her  right  to  the  perfonal  efteti 
of  J.  and  afterwards  the  inheritance  is  eviSledy  'till  which  time  (he 
continued  in  poflefSon  of  the  land.    Decreed,  that  the  wife's  rigbr 
to  the  term  is  not  barred  by  the  releafe,  and  that  fhe  hold  for  (o 
many  years  as  ihe  lives ;  and  if  the  leafe  be  renewed,  fhe  to  pay 
.   proportionably  to  her  eftate  for  life,  and  afterwards  to  go  to  the 
executors  of  A.  Pafch.  16  Car.  2.  i  Chan.  Cafes,  46.  Bawtry  v,  Ibfon. 
^h  h  ?*         ^*  '^'  during  a  former  marriage  with  M,  did  by  deeds  emi  fines 
hand  in  con- y^^'^^  '^^  ^^^ors  of  D^  and  5.  to  the  ufe  o{  himfelf  for  liffy  remainder 
fideracionof  r^  his  firjl^  l^c.  fons  in  tail.     Afterwards  Ai-  died  without  iffiu. 
"'*^«      And  A,  on  a  treaty  of  marriage  with  J,  agreed  with  W.  R.  Ae 
fmlecer-   fr^^^^  ^f  ^^  ^^  confideration  of  looo/.  to  be  paid  by  W.  R.  to  fettle 
tain  c*pyhold  300  /.  a  year  jointure  on  her^  of  which  D,  was  to  be  part.     A  bifl 
kndi  in  fee   ^as  brought  by  J.  for  her  jointure,  and  to  fet  afide  the  (etdement 
fw^hcr^llfc  ^^  fraudulent.     At  the  firft  hearing  there  was  no  proof  erf*  payment 
and  after  '  of  the  lOOo/.  by  W.  R.  but  it  Was  proved,  that  W.  R.  maintained 
the  mar-      A.  and  fupplied  him  with  money  for  other  ufes.     It  was  inftfled 
7t^^ndaed    ^^^  J*  ^^'^  *  marriage  was  a  good  confideration  to  make  the  jmtOr^ 
'them  ^y way  a  purchafor^  and  that  it  was  her  father  who  was  to  pa^  the  loooil 
cf  mortgage    and  not  Jbe,  and  that  fo  (he  was  clearly  a  purcha(or ;  and  that 
^»/'^daf-  givmgfccurity  for  purchafe  money  is  payment,  and  Ld.  Chancellor 
terwards      inclined  to  this  opinion,  that  (he  was  a  purchafor.     And  aiterwanb 
fiirrender-    a  releafe  appearing  to  have  been  given  by  A.  and  the  caufe  coming 
the^ur™)f°   on  again  before  Ld.  Chancellor  and  Baron  Turner,  the  court  dc* 
.liis  wife  for  clared  the  marriage  a  good  confideration  to  make  the  feme  a  par- 
life,  re-        chafor;  and  upon  the  releafe  befides,  it  is  clear  that  (he  was  fo ; 
hislutrJer  ^"^  ^^^  ^'  voluntary  convejrances  are  prima  facie  to  be  looked 
in  fee,  and    upon  as  fraudulent  againft  purchafors,  unlefs  the  contrary  appear  i 
died,  and      and  decreed  the  fettlement  by  A.  to  be  fet  afide  as  fraudulent. 

gagecdidnot  ^^^^  ^^^^^  99'  ^*"-  ^9  ^  ^°  ^^^'  ^'  ^ouglafs  V.  Wade. 

bring  in  his  fnrrendcr  at  the  next  court,  but  the  wife  brought  in  hers  and  wa«  admitted ;  npi 
a  bill  by  the  moitgagec^  the  court  would  not  impeach  the  wife's  eitate,  0ke  being  ia  purfuant 
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ati  a|;reement  precedent  to  the  plaintiffs  title ;  but  as  to  the  daughter,  Whole  eAate  was  pure- 
ly voluntary,  it  u-as  ordered,  tliat  unlefs  (he  would  pay  the  plaintiff  his  money,  he  (hould  hold 
and  enjoy  the  premises  againft  h(cr,  Chan.  Cafes,  170.  Trin.  22  Cai".  2,  Martin  and  SeamorCp 
I     »         »  Show.  Pari.  Cafes  21.    Whitfield  v.  Pay  lor. 

5.  Articles  to  fettle  a  jointure,  the  marriage  takes  cffed,  but  ^^^^*7  ^ 
the  fettlement  not  ioade ;  decreed  that  the  articles  be  executed,  chan^'cafes 
But  the  lands  being  mortgaged  to  one  that  had  notice  of  the  articles  271.  cites 
it  was  decreed}  that  the  widow  fliould  redeem  and  hold  for  her  life,  ^«  ^afe  of 
and  that  her  executors  fliould  detain  the  land  *till  the  money  was  ^'^^  ^' 
raifed,  that  (he  had  been  out  upon  the  redemption.    Mich.  30  Car. 

2.  2  Vent.  343.     Haymer  v.  Haymer. 

6.  A  marriage  agrument  reduced  into  writing-,  but  not  fea/edj  A',  upon  a 
%uas  extr'emely  rigid^  fo  as  the  baron  and  his  feme  would  thereby  [Jjafruge 
Jiave  more  than  the  wife's  father,  (who  was  indebted)  and  mother,  with M.  the 
and  two  other  daughters  unpreferred  would  have  left  among  them  daughter  of 
all.     The  marriage  took.  eiFed,  but  in  the  mean  time  the  young  ^it^^^l^/, 
man  had   made    addrelTcs  to  another.     And  tliis   matter  coming  a  year,  and 
before  the  court,  the  Ld.  Chancellor  did  not  decree  the  agreement,  to  have 
but  if  the  plaintiffs  could  recover  at  law,  he  would  leave  them  to  5°^®/-P°^- 

1  ,  *^     .  /•         1  1  .  I  tion,  out  JS* 

that  remedy ;  it  was  referred  to  the  parties  to  agree  among  tliem-  infifting, 
felves,  elfe  to  attend  again.     2  Chan.  Cafes  17.  Hill.  31  &  32  Car.  that  if  A, 
a.  Anon.,  fliould  die 

without 
iifoe,  M.  (hould  have  the  inheritance  of  the  jointure,  the  fame  was  refufcd.  But  afterwards 
A.*  renewed  the  treaty  himfeiry  and  accepted  of  articLs  for  payment  of  5000/.  and  fettled  a  jointure 
of  ^00  La  year  \  and  \\ikz\v\it  made  another  dvd  in  nature  of  a  tttcrtgage  of  uU  his  ejlatey  as  VPelJ  the 
reredion  of  her  joinrurc  as  the  reft,  forficuring  the  payment  o/'5cool.  to  her.  In  caje  A-  diedivhbwt 
tjfue.  A'  diediiitbin  a  fortnight  after  marriage  tuithout  iffuc,     M.  by  bill  prayed  a  foreclofurc  of 

the  redemption  on  failure  of  payment.  Aiid  the  defendants,  though  they  exliibited  their  bill  for 
relief  agauifl  tlis  ns  a  fraud,  yet  were  decreed  at  the  rolls,  to  pay  that  5000/.  by  a  certain  day 
ivithout  in'creft,  but  with  cnft";,  and  if  not  the  eftnte  to  be  fold  to  raife  it  with  interefl  from 
that  day.  And  this  upon  a  rc-hearing  was  confirmed  by  the  Ld.  Keeper  Somers,  but  gave  a 
twelve  month's  further  t  me  for  payment.'  Upon  this  an  appeal  was  to  the  Houfe  of  Lords, 
•where  for  the  appeU.tnt  was  urged  the  ficklinefs  ;;ad  "jjeakntfs  of  A,  and  the  unreafoftablenefs  of  tht 
agreement,  that  A.  on  his  death  bed  declared,  he  made  no  fuch  agreement,  and  M.  being  prefenc 
did  not  conti:adicl  it.  To  which  it  was  among  other  things  aniwered,  that  all  bargains  are  not 
to  be  fet  afide,  becaufe  not  fuch  as  the  wifeft  people  would  make,  but  there  mud  be  fraud  to 
make  their  a£is  void ;  th<it  the  marriage  was  of  itfelf  a  good  ctmfideratioa  for  a  joiature ;  and 
reafonable  or  Unreafonablc  is  not  always  Che  queftion  in  equity,  if  each  party  "Mas  acquainted  with 
the  ivboUy  and  meant  nvhat  tbty  did;  much  iefs  is  it  fiifficient  to  fay,  that  it  was  unreafonahle  as  it 
bappened  in  event ;  for  if  at  the  time  it  was  a  tolerable  bargain  ;  oay,  if  at  the  time  the  bargain 
-«vas  the  meaning  of  the  parties,  and  each  knew  what  was  done,  and  there  was  no  deceit  upon  cither , 
.the  fame  muft  Itand ;  and  accordingly  the  decree  was  afirmed.  Show.'  Pari.  Cafes,  20.  Whit- 
field v.  Pay  lor.  jHftf  rj_2  1 

7.  A.  on  his  marriage  agrees  to  fettle  lands  for  the  benefit  of  ^^  '»*^  ^"y 
Jjis  wife  and  their  iflue,  and  aft/er  aliens  part  of  thofe  lands;  per  [^-nig^^^j 
Lfd.  Chancellor,  the  wife  and  children  are  equally  purchafors,  and  jnintrfficiaing 
they  muft  bear  the  hfs  in  proportion.  Hill.  1686.  Vern.  440.  Car-  hf^fi»^^ 
pcnter  v.  Carpenter. And  Waftborne  v.  Downs.  {h"te  b^'  a 

prior  incumbrance,  the  jointrefs  lh.^11  contribute  and  bear  faer  proportion,  and  not  hold  ovet 
suid  lay  the  whole  burthen  upon  the  heir.    Ibid. 

8.  Chancery  vnWfet  afide  a  term  for  years  in  favour  of  a  join- 
trefe  a^inft  a  purchafory  tho'  it  will  not  in  favour  of  a  dowrefs. 
Becaufe  a  jointrefs  has  a  fixed  intereft  bv  the  agreement  of  the 
party^  but  a  dowrefs  has  an  intereft  by  law  und^r  pardcular  cir- 

17  u  2  cutnftances. 
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cumflances.   Fer  Ld.  Somers.    Mich.  1696.    Ch.  Prec  65,  m 
cafe  of  Lady  Radnor  v.  Rotheram. 

9.  An  injundlion  was  granted  againft  a  jointrdsy  [tho*  by  die 
fetdement  fhe  was]  tenant  in  tail  afier  poUibiiity,  &c.  Uftay  waft; 
and  the  court  held,  tliat  fhe  being  a  jotntrefs  within  the  1 1  H.  7. 
ought  to  be  reftrained  from  aliening,  and  fo  granted  tnjuncUon  to 
ftay  wilful  waft*  Abr.  Equ.  Cafes,  221.  pi.  2.  Hill.  1701-  Cook 
V.  Winford. 

10.  A  defeSlive  jointure  was  decreed  to  be  made  good  againft 
thofe  that  claimed  under  a  marriage  fetdement^  and  within  the  cmi- 
fideradon  of  the  marriage  fettlement  Arg.  Pafch*  8  Geo^  xo 
Mod.  469.  cites  it  as  decreed,  per  Ld.  Somers,  in  cafe  of  Bark* 
ham  V.  Barkham, 

Ttie  reafon  1 1*  A  bill  was  brought  by  remainder-man  to  be  rdieved  againft 
why  Chan-  a  jointure  made  by  tenant  for  life  even  upon  bis  dtatb^bed  in  con^ 
eery  docs  Jtderatton  ofy  and  previous  to  his  marriage  by  virtue  of  a  poiver  ri" 
a^inV*^*  firved  to  him',  but  Ld.  C.  Parker  aiEfted  by  Prat  Ch.  J.  and  the  Mafter 
niarriag©  of  the  Rolls  denied  relief.  Cited  by  the  Mafter  of  the  Rolls,  2  Wms's 
jontraas      Rep.  (6 1 9.)  Trin.  1731,  as  the  cafe  of  Wichcrly  v.  Wicherly. 

mentt,  jointure^,  or  other  provifions,  tho*  they  may  be  vtry  mtfualf  in  fav^ttr  of  tie  wfi ;  h  h^ 
caufe  it  cannot  fet  thft  wife  in  ftatu  quo,  or  unmarry  the  parties,  z  Wms's  Rep.  (61&.)  Trio. 
1 731.  by  tbe  Mafter  of  the  RoUsj  in  cafe  of  North  v.  Anfell. 

(C)     Dt/putes  between  her  and  tbe  Heir. 

X.    TNyUNCTION  Ag^mit  a  jointrefs  to  ftay  w^j^,  as  to  buiM- 
**  ings  and  lands.  Hill.  27  Car.  2.  Fin.  R.  189.  Bafiet  y. 

Baffet. 
r  -1       2.  The  heir  is  not  intitled  to  fee  any  deeds  in  the  hands  of  the 

L  543  J  jointrefs,  untill  her  jointure  be  ccnfirmcdy  tho*  the  jointure  was  msdt 
remiwithat  ^^^r  marriage.  Mich.  1687.  Vern.  479.  Towers  v.  Davis.—— 
all  deea$»  ^ut  ftie  infifting  on  a  leafe  for  years  as  adminiftratrix,  which  flie 
kafisf  and  had  owned  by  letter  was  intended  to  attend  tbe  inberitcnci  flic 
^latin^to    ^^  roade  to  quit  all  pretenfions  to  it.     Ibid. ' 

the  inheritance, fhouM  be  delivered  up  on  confirming  a  jointure,  it  was  nppofed  as  to  the  Ie:k{e9; 
becaufe  witkxMt  thtmjhe  eannot  mover  ike  rffitt,  and tb»^  the  leafes  may  be  fxfiredy  thf't  mty  U  amjri 
of  rent  and  covenants  But  the  court  ordered  all  deeds  and  writings  and  expired  leafes  to  ^e 
delivered  ttp,  nnlefs  particular  re afons  be'fhewn  to  the  contrary  by  tbe  next  fcaL  SeL  C]i« 
Cafesi  io  \A>  Kind's  time.  4.  Mich,  z  1  Geo.  x.  Linux  v.    ■ 


(D)     Difputes  between  her  and  Creditors  or  Pur*- 

cbafors. 

i*  A  '  made  a  leafe  for  80  years^  without  confideratiow^  to  B. 
^^  •  afterwards  A.  conveyed  the  land  to  his  wife  for  a  jointure 
after  marriage.  Refolved,  becaufe  this  laft  conveyance  was  vdun- 
tary  and  without  confideration,  that  the  wife  coiud  iwt  avmd  it  by 
averring  that  it  was  fraudulent.    Cited  by  Beaumont  J.  as  rciblvcd 
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by  two  ch.  juftices  and  three  other  juftices.    Cro.  £.  445.  Mich* 
37  k  38  £]]£.  C.  B.  in  cafe  of  Upton  v.  Bafiet. 

2.  A  jointure  in  monev  not  to  be  touched  for  the  debts  of  her  The*/* 
hujband.    Toth.  181.  cites  Mich.  9  Car.  Afli  v.  Lady  Forreft.        thereof,  !n 

goto  the  payment  of  deUs*    Toth.  iSx.  citcs  S  Car.  Knivet  V*  Baxter      ■  and  Pawlet  r*  Lady 
Malburgh. 

3.  A  judgment  prior  to  a  jointure  (han't  proteSi  an  incum* 
brance  fubiequcnt  (as  aleafe  tho'  made  for  a  valuable  confideration) 
and  fo  turn  the  debt  on  the  jointrefs.  Hill.  26  &  27  Car.  2«  Chan* 
Cafes  247.  Jacob  v.  Thatcher. 

4.  Marriage  fettUment  foirly  made  and  performed,  ^d  portion  a  frauda- 
paid,  is  not  to  be  impeached  in  favour  of  creditors,  Pafeh,  30  Car.  lent  fcttle- 
2.  Fin,  R.  358.    Foot  V.  Clerk  and  Venner.  ment  made 

and  his  confet'erate  of  the  trufi  efiats  on  the  tniftee's  daughter  in  marriage  was  frt  afi^e.    Mich* 
32  Car.  2.  Fin.  R.  ific^^  Smeaton  v.  Povey  and  Vanleediputt. 

5.  Jointrefe  ^^r/x  with  her  jointure  in  confidcrati6n  of  the  itfrwiV 
giving  a  bond  to  a  trujlee  to  fettle  other  lands  of  equal  value ;  the 
baron  dies  inteftate,  and  no  fettlement  made ;  the  wife  takes  ad- 
miniftration,  and  confefles  judgment  to  the  truftee.  Decreed  the 
bond  and  judgment  to  the  trultee  good  fo  far  as  to  fecure  the  like 
value,  (viz.  40/.  per  ann.)  for  the  wife's  life.  But  the  bond  being 
worded  fo  that  the  baron  was  to  have  been  tenant  in  tail,  and  fo 
fnight  have  barred  fuch  fettlement,  if  made,  as  to  the  children, 
therefore  another  bondxcreditor  (hall  come  in  before  the  children, 
tho*  not  till  after  the  wife.  Pafch.  1691.  2  Vern.  2^0.  Cottle 
V,  Fripp, 

(E)  .  Refufal.      In  what  Cafes  it  may  be. 

I.  Tp  H  E  wife  may  refufe  a  jointure  made  after  marriage^  and 
'-    demand  her  aower  at  common  law.     Gold{b«    84.   Pafch* 
30  Eliz.  in  cafe  of  Colthirft  v.  Delves. 

2.  If  the  baron  makes  a  jointure  during  coverture,  and  after  de-^ 
vifeth  other  lands  in  lieu  of  jointure^  (he  may  refufe  the  jointure,  and 
hold  to  the  devife,  and  this  was  held  good  by  the  ilatute  ("tho^  it  was 

moved  to  the  contrary,  becaufe  the  ftatute  is,-  that  (he  may  refufe   r  |- j  ^  "I  . 
the  jointure,  aiid  hold  to  her  dower)  but  they  held,  that  if  (he  once  ^  ^^"^  4 
agrees  to  the  jointure^  (he  cannot  waive  it  afterwards.     Goldlb.   84, 
It\  cafe  pf  Colthirft  y.  Delves. 

3.  A  jointure  was  made  after  marriage  by  the  hufband,  who  was 
net  in  pojfejjion'^  but  the  father^  whofe  lands  they  then  were^  joined 
with  binij  but  it  was  not  to  take  effiSf  immediately  afier  the  hujband*s 
eieath,  as  the  ftatute  requires.  The  hu(band  died  indebted,  living 
the  father,  but  charged  all  his  lands,  fo  that  if  the  wife  waived  he( 

i'ointure,  the  eftate  would  deicend  to  the  heir  at  law,  andfo  not 
iable  to  debts,  And  therefore  Parker  C.  decreed  that  (he 
ihduld  take  this  eftate  for  life  under  this  (etdement^  and  aifign  it 
over  in  truft  for  the  creditors^  who  (hould  convey  to  her  a  third  of  ^z 
land  of  her  hufband  free  from  incumbrancest  Pafch.  8  Geo.  i.  IQ 
Mod.  487,  Mills  v.  Eden. 

Uu3  (F)    I^cfuial, 
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(F)     Refufal.    TFAat  is  a  RdnCzl. 

3f-  15  Y  refufal  en  pais^  fhc  tnay  waive  her  jointure,  and  hdd  her 
-'-'  to  her  dower,  and  this  is  a  fufficient  eledion,     Goldfb.  84* 
Pafch.  30  Eliz,  in  cafe  of  Colthirft  v  Delves. 

2«  If  fhe  onc«  refufe  her  jointure  in  her  own  b&ufe  among  berjer^ 
"vantSj  and  not  to  the  heify  it  is  a  good  refufal  j  Goldfb.  84.  in  cafe 
of  Colthirft  V.  Delves. 

3.  Bringing  writ  of  dower  without  more,  is  a  good  reAifil;  per 
Periam  J.  and  he  laid  he  had  fo  feen  it  in  experience.  Gold(U  85, 
in  cafe  of  Colthirft  v.  Delves. 

4.  A  jointure  is  made  after  coverture.  The  baron  dies.  The 
wife  does  not  enter.  A  pracipe  is  brought  againft  her.  She  dijclaims 
or  pleads  non-tenure.  This  is  a  refblal  of  her  jointure.  Brog. 
Reading  on  Jointures  96.  Left.  9.  pi.  i. 

5.  Land  is  given  to  baron  and  feme  for  their  lives  for  a  jointure. 
The  baron  dies.  She  brings  writ  (f  dower^  arid  appears  tn  perjsm 
or  by  attorney  auihorifed^  this  is  a  renifal.  But  otherwife^  if  (be  ap^ 
pears  not  in  perfon,  nor  by  attorney ;  and  if  (he  fue  the  writ,  and 
the  tenant  is  not  fummoned,  it  is  no  refufal ;  otherwife  if  the  tenants 
were  fummoned.    Brog.  Reading  on  Jointures,  96.  Le£L  9.  pi.  2, 

6.  So  if  the  heir  demands  of  the  wifty  if  Jl)e  will  hffOe  her  join^ 
turej  and /he  fays  noy  that  (he  will  not  have  it ;  or  if  Jhe  foyf*  to  « 

jftrangery  this  is  not  a  peremptory  refufal ;  but  ifOxt  feys  fo  upom 
the  landj  whereof  Jhe  is  doivable  to  the  heir^  and  prays  him  to  affign, 
her  dower ^  This  is  a  refufal  peremptory  to  the  jointure.  Brog, 
Reading  on  Jointures,  96.  Left.  9.  pi.  3. 

7.  An  houfe  is  affiired  to  hufhand  and  wife,  for  a  jointure.     The 

h^lband  dies.     The  wife  immediately  on  the  hufbanffs  death  departs 

from  that  houfe  to  another^  this  is  no  refuikl.    Brog.  Reading  oi| 

Jointures,  97.  Left.  9.  pi.  5, 

8.  Land  is  given  to  the  hufband  and  wife,  rendring  rent  fir  m 
jointure.  The  hufband  dies.  She  refufes  on  demand  to  pay  the  rent 
arrear\  yet  this  is  no  refufid  of  the  jointure.  Brog.  Reading  oq 
Jointures,' 97.  Left.  9.  pi.  5, 

[  545  ]        (^)     Agreement  to  the  Jointure.     What  is. 

X.    T  AND  was  given   to  hujhand  and  wife  for  their  lives  for 
'^^  a  jointure.     Tliey  levy  a  fine  to  a  fir  anger.     The  hufband 
dies ;  this  is  no  agreement.    Brograve  Reading  on  Jointures,  97. 
Left.  10.  pi.  I. 

2.  So  to  hujband  and  wife  infants  for  a  jointure.  The  hufband 
dies;  the  wife  within  age  takes  another  hujband.  She  takes  the 
profits  or  makes  a  leafe  before  entry^  or  grants  a  rent  out  of  it.  This 
is  an  agreement.  Brog.  Reading  on  Jointures,  97*  Left.  10.  pL  2* 
'  3.  Land  is  given  to  hujhand  and  wife  for  a  jointure.  He  dies* 
She  before  entry  grants  a  rent  out  of  all  her  land  in  D.  Tho'  fik 
has  no  other  land  there  but  her  jointure,  yet  this  is  no  agreement. 
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Sm  if  flie  grant  a  rtnt    wt  rf  her  jointure  fficiaUy^  this  is  an 
agreement.    Brog.  Reading  on  Jointures,  97.  Led.  10.  pi.  3. 

4.  So^  where  after  the  hi^band's  death,  ^^^  before  entry  furrenderei 
to  thi  heir  of  the  hufiand^  this  is.  an  agreement.  So^  attornment  is 
an  agreement*    Brog.  Reading  on  Jointures,  97.  Le6l.  10.  pi.  4. 

(H)     Bar  of  Dower.     In  what  Caies  Jointure  Is 

a  Bar^ 

I.  'T*HERE  is  a  dlverfity  to  be  obferved  between  a  doiver  ad 
•*-  ojllum  ecclejue^  or  ex  ajfenju  patris^  and  2.  jointure^  or  an  eftate 
made  to  the  wife  in  fatisfadion  01  her  dower ;  for  one  of  thofe  being 
afTented  to,  was  a  bar  of  the  dower  at  the  common  Iqw\  but  zjoin-"  * 
ture  was  not.  For  a  right  or  title  which  one  hath  to  a  freehold 
cannot  be  barred  by  acceptance  of  collateral  fatisfa£bion.  But  a 
ivoman  cannot  have  a  double  dower,  viz.  ad  oftium  ecclefix,  iccp 
and  at  the  common  Uw  ;  for  the  wife  of  one  huiband  can  have  but 
one  dower.  But  the  law  is  fince  altered  by  die  following  ftatut^* 
Co.  Lit.  ^6,  a.  b. 

2«  27  jf/.  8.  cat.  10.  yi  6.  fVhere  perfons  have  purchafed^  or  have  The  rea* 
g/iate  made  of  lands  and  hereditaments  unto  them  and  to  their  wives^  fonof  add- 
and  to  the  heirs  of  the  hufhand^  or  to  the  hufband  and  to  the  wife^  and  {j^IkHm 
to  the  heirs  of  their  two  bodies  begotten^  or  to  the  heirs  of  one  of  their  concerning 
bodies  bogotten^  or  to  the  hufband  and  to  the  wife  for  term  of  their  lives^  joint  ares  10 
or  for  term  of  life  of  the  wtfe^  %  or  to  any  other  perfon  or  perfons^  &c.  to  J^f^^f^^^^^ 
the  ufe  of  the  Jaid  hujhand  and  wife^  or  to  the  ufe  of  the  wife  for  the  that  before 
jointure  of  the  wife-y    every  woman  having  fuch  jointure  jball  not  the  ipaking 
^laim  any  dower  of  the  refidue  gfthe  lands  that  were  her  hufband' s^       Ihe  greatc? 

pait  of  the  land  in  England  was  conveyed  to  feveral  perfons  to  ufes,  and  in  as  much  as  the  feme 
was  not  dowable  of  ufes,  her  father  nod  friends  upon  her  marriage  procured  the  baron  to  taka  " 
eftate  of  tbp  feoffees  or  others  feifed  to  his  ufe  to  him  and  his  feme  before  or  after  marriage  for 
their  lives  or  in  tail  for  a  competent  provifion  for  the  feme  after  the  death  of  the  baron,  now  this 
Itatute  transferred  the  poffeliion  to  the  ufe  by  which  the  barons  were  feifed  accordingly,  and  coii- 
fequeutly  if  further  provifion  had  nol  been  made,  the  femes  would  have  had  both  dower  and  join- 
ture ;  for  no  collateral  fatisfa^ion  or  recompence  can  bar  any  right  or  title  of  inheritance  or 
franktenement.    4  Rep.  x.  b.  2.  a.  Vernon's  cafe  \  This  is  left  out  in  the  abridgments* 

Tho' this  itatute  particularly  exprefles  thofe  jfive  forms,  viz.  id.  To  the  baron  and  feme  arj  tht 
heirs  of  tht  baron*  idly.  To  the  baron  and  feme  and  the  Mrs  of  tUir  two  bodies.  3dly,  To  the 
baron  and  feme  and  to  the  heirs  of  the  bodies  of  one  of  tbtm»  4tlily.  To  the  baron  and  feme /or  their 
lives,  5thly.  To  the  baron  and  feme/or  the  life  of  the  fn-.e.  Yet  thefe  are  only  for  examples, 
and  not  to  exclude  otlicr  eflates  to  the  like  efie^,  and  agreeing  with  the  intent  of  the  makers*. 
And  tlx)'  the  Utter  of  the  a^fmfotts  a  joint  eftatij  and  alfo  the  word  (Jointure)  therein  mentioned 
Implies  the  fame,  yet  it  was  refolved  ih-At  eftate  limited  to  tbt^baronfor  /ife,  remainder  to  the  feme  for 
///if,  for  her  jointure  is  within  the  intent  of  this  a^,  it  being*  of  one  and  the  fame  effc(5l,  and  th« 
pne  as  beneficial  to  her  as  the  other.    4  Rep.  %.  a.   The  fecond  rcfolution  in  Vernon's  cafe. 

If  a  jointure  be  made  to  the  wife,  according  to  the  purview  of  this  (latute  it  is  a  bar  of  her 
dower,  fo  as  the  woman  (hall  not  have  both  jointure  and  dower  ;  and  to  the  making  of  a  perfect 
joiature  within  •  that  {latute,7rx  tbirgs  are  to  be  ohfavtd,  ift.  Her  jointure  by  the  firft  limitation 
is  to  take  ege^  fw  her  Ufe  in  pojfflffion  or  profit prajaitly  ajter  §  the  deceafc  of  her  bufbanJ,  idly.  J  That 
it  be  for  the  term  of  her  own  life  9r  greater  c flute.  3dly.  +  It  muft  be  made  to  her f  If,  and  to  no  other 
ft  bar*  4thly.  fl"  It  muft  be  made  infatifafiifm  of  her  wbiU  dowet,  and  not  of  part  of  her  dower, 
Cthly.  I  It  muft  either  be  exprefj'ed  or  averred  to  be  in  jatisfa^non  of  her  dower.  And  6tlily.  It  may 
be  mmdt  either  before  or  after  marriage,     Co.  Lit.  36.  b. 

§  If  baron  makes  a  ieofivnent  to  the  ufe  of  bimftlf  for  Ife^  and  after  to  the  ufe  o£B,for  Ifi^  and 

eifter  to  the  uit  of  his  wife  for  life  for  htr  jointure  ;    this  is  not  within  the  adl  the*  B.  flioul    <lie, 

.living  the  huibaad.    4  Ret.  Z*  b«-*i— .Sb  if  it  be  made  to  a  granger  for  his  life,  and  after  to  the  wife 
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.    ilUi)r'. 


Jar  lips  icif  her  joint)are.  Becaufe  at  the  time  when  the  limitations  were  made^  they 
the  ilatutey  as  being  uncertain  whether  l)er  eflate  would  take  effcA  immediately  on  the  death  o^ 
the  baron^  a^  by  the  (latute  it  ought,  and  no  4-  f*tlfiftfm  fvutt  can  make  them  uithin  the  a&i 
and  therefore,  tho*  in  fuch  cafes,  Ihe  encen  and  takes  the  profits,  yet  (he  iball  have  dower  in  the 
refidue  }  for  if  the  adt  does  not  bar  her,  the  common  law  will  pot.  4.  ftep.  a.  b.  in  Vemoa'« 
cafe.        Co>  Lttt*.  36.  b.  S.  P«  4*  ^^^  Wood  v.  Shi  rely. 

J  For  an  eftate_/or  /ife  or  lives  ofMt  or  many  other s,  or  to  hcr/or  1 00  0r  fooo/Mri,  ftc  if  (he  (% 
long  live,  or  without  fuch  limitation  is  no  bar  of  her  dower,  ibo'  they  be  expreifly  made  in  fatis- 
fadtion  of  her  dower ;  becaufe  'tis  nut  within  the  fatd  (tatute.    Co.  Lttt.  ^6.  b. 

•f  If  an  eftate  be  made  to  others  in  fuf.mpUy  crjorbtr  lift  u^  tntfif  fo  as  the  eft^tte  remaiiis  in 
them  ;  albeit,  it  be  for  her  benefit,  and  by  her  alient,  and  (>y  expre/s  words  to  ht  imfiJl  fatiifaSim 
of  her  dower y  yet  this  is  no  bar  of  her  dower.    Co.  Litt.  36.  b. 

^  If  lands  are  conveyed  to  the  wife  before  marriage /or  ^ari  tf  ber  joimtnre^  an$i  after  marriap 
more  lands  afe  conveyed  to  her  for  her  fall  jointure,  and  in  fatisfad^iqn  of  all  her  dower,  and  theii 
the  baron  dia ;  i^  the  wife  nvaives  the  land  conveyed  to  her  ufe  after  the  nurriagf,  (he  fhaU  have 
the  land  conveyed  before  the  marriage,  and  her  drwer  a^fo  in  the  refidue ;  for  land  conveyed  to 
her  for  part  of  her  jointure,  or  in  fatisfaclion  of  part  of  her  dower,  is  no  bar  (for  the  tacertaiMy) 
of  any  part  of  her  dower,    4  Rep.  3.  a.  Vernon's  cafe. 

'  II  A  devife  hy  will  can't  ^e  averred  to  be  in  fatisfadUon  of  her  dower  unlefs  it  be  ib  exfrejed 
Co.  Litt.  36.  b.— — See  (I)  Foflcr  v.  Pitfall. 

S.  7.  Provided  that  if  any  fuch  woman  hi  lawfulfy  evsGedfrom  htr 

jointure^  or  any  part  thereof  fuch  woman  JhaU  he  endowed  of  as  much 

of  the  refidue  of  her  hujband^s  tenements^  as  the  lands  Jo  evi^edjbalf 

amount  unto. 

^«f.if  the  S.  9.  Provided  alfoy  that  if  any  wife  Jhatt  have  lands  affurtd  afitr 

iffflAiS/tfrr    fitarriage  in  jointure^  except  the  affurance  he  mflde  by  aSf  of  parliay^ 

coverture,      f^^^  9  Jhfi  may  at  her  liberty^  after  the  death  of  her  hujbandy  refute  the 

fkit  cannot    lands  to  her  affured  in  jointure^  and  demand  h^r  dower  according  to 

y^^'^'V^       the  common  law.  '  "    .  * 

after  her 

|>aron's  death  jnd  taKe  dower,  and  this  by  force  of  tliis  provifo,     4  Rep.  ^.  a.  the  fquith  refQlo- 

tion  in  Vernon's  cafe. 

{(ee  (I)  Ld.  J.  Where  <7  Tnan  makes  his  feme  joint  purchafor  with  bimfelf  after 
roarkssuTto  '*'  coverture^  of  any  eftate  of  franktenement,  unlefs  it  be  to  him  and 
this  cafe  be-  his  feme  and  their  heirs  in  fee  fimple;  this  is  a  bar  of  dower>  if  (he 
ing  roifre-  agrees  to  the  jointure  after  the  death  of  her  huft)and ;  contra  of  fee 
Ss  being '^^  /w^tf ;  for  fuch  jointure  is  not  mentioned  in  the  ftatutc.  Nor  f  ^- 
withinthis  vije  of  land  hy  baron  to  feme  by  tejlament  is  no  bar  to  the  dower; 
iHatute,        for  this  is  a  benevolence  and  not  a  jointure  \  quod  nota  per  juftid* 

MoJi^to    *^*^-     ^'*-  ^^^^'•'  P^-  69-  ^»^^^  6  E-  6-  '  ^ 

the  ftatute  of  11  H.  7.  20.— > And  Ld.  Dyer  fuither  faid,  that  the  reafon  reported  by  Brooke,  that 
fee  fimple  is  not  a  jointure  within  this  a^,  is  becaufe  fuch  jointure  is  not  fpoke  of  in  the  Aatute; 
but  that  this  is  no  reafon  in  law  for  three  caufes.  ift.  Becaufe  the  principal  cafe  at  bar,  and  di- 
vers oilier  cafes  put  before  were  out  of  the  words  of  the  adt,  and  yet  within  the  equity  and  inten* 
tion  of  it.     adly.  Becaufe  it  agrees  with  the  defcription  of  a  jointure  agreed  and  refolved  befufv* 

)[Sce  (E)  and  (I)  Vemonfs  cafe.J     3Jly.  He  faid,  that  this  eftate  in/«e  fimple  is  wftbin  the  exf^fi 
'etter  of  the  afl ;  for  the  words  of  t|^  faid  provifo  ire  for  term  of  life  •  or  oth:ru:ife  in  pxnhere,  which 
word  (otherwife)  extends  to  all  other  eilates  conveyed  to  the  feme  not  mentioned  before  in  ttit 
a6i  ;  for  all  other  eftates,  which  -are  as  beneficiail  to  the  feme,  or  more  than  the  eftates  mentioo* 
cd  in  the  a£t,  are  withiii  this'  word  (otherwife).  For,  note  that  this  word  is  mot  indefinite,  but 
(otherwife)  in  jointure,  i.  c.  for  a  jointure,'  as  much  is  to  fay,  having  all  the  effeA  of  incidtou 
to  a  jointure  implied  in  the  faid  five  examples,  or  more.    4  R'ep.  3.  b.  in  Vernon's  cafe. 
*  Thefe  words  are  omitted  in  the  abi  idgement  of  the  ftatutes,  but  are  in  S.  9.  of  the  ftatutes  ai  iar^eb 
^■^f  4  Rep.  4.  in  Vbrson's  cafe,  the  reporter  in  a  note  there  fays,  this  is  g«»od  law"  if  well 
underllood ;  and  as  to  this  fome  have  faid,  that  no  eftate  devifed  by  will  can  be  a    jointure. 
^r^.  Becaufe  at  the  time  of  making  this  ftatute,  a  devife  could  not  be  made;  for  the  ay  H.  8. 
transferred  the  eftate  to  the  ufe,  pnd  no  land  wjis  devifable  till  32  H.  8.  fo  that  a  devife  of  land» 
which  could  not  then  be  made,  could  not  be  within  the  ay  H.  8.    idly.  Every  jointure  intended 
within  27  H.  8.  is  made  before  or  during  the  cqverture,  whereas  a  devife  takes  tife€t  after  the 
()aroa*s  death.    But  notwithftanding  thefe  reafoos,  it  has  been  refolve«]|f  that  if  a  man  devjff  »^*» 
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ftrnf^  Bftgtmrail^f  t\a$  cwutot  bt  averred  to  befnrtbtjmttirc  of  cbe  feme^and  in  fathfeAioa  of  dower, 
ift.  Becaufe  devife  impotcs  confiUeiation  in  itfelf^  an,d  as  it  caooot  be  averred  to  the  ufe  of  aay 
ojcher  tlunthe  devifee,  niUois  expref&d  io  the  will,  fo  neither  can  it  be  averred  for  a  jointure, 
pnlefs  therein  jncpreflfe^,  bnc  Ihall  be  tai^en  as  a  benevolence,  and  fo  is  Brooke  to  be  intended, 
adly.  All  the  will  of  lands  by  tlie  32  and  34  H«  8.  mu(^  be  in  writing  and  no  avei  roent  to  be  takea 
deborsj  but  wliat  c^  be  inferred  from  the  words  in  it.  But  if  one  dtvije  to  Iht  for  life  cr  in  tail,  t^u 
for  her  jointure f  ami  j»  fatjsfofliwt  of  dower ,  this  is  a  joiotpr^  lytthin  the  ael  of  27  Hi  8.  for  as  eftate 
made  for  life  for  her  jointure  before  xnarriasey  is  within  the  equity,  fo  if  made  by  devife  which 
takes  eifeik  after  diifolution  of  the  marriage  by  death,  is  within  the  27  H«  8.  and  tlio'  iand 
was  not  devifable  till  3%  H.  8«  yet  a  later  aft  is  frequently  ta)<en  within  the  equity  of  one  madelon^^ 
befoi-e.  Cited  as  in  the  court  of  wards.  Mich.  38  &  39  £Uz.  ^eakey.  Randall.  ■  And 
ice  (I)  Fooler  y.  Pittfall. 


the 

the 

limited  therein,  and  that  (he  is  thereby  barred  of  her  dower>  fo  as 

that  ihe  fhaU  not  have  her  dower  and  jointure  alio.    P.  97.  b.  pi, 

48.  Pafch.  I  Mar.  the  Dutchefs  of  Somcrfet's  cafe. 

5.  Ah  eftate  was  given  by  the  baron  to  the  feme  up9n  an  expreft  a.  inreofei 
condition  to  perform  his  willy  which  imports  9  confideration  of  mak*  ^*  ^'  ^^ 
ing  the  eftate  5  yet  it  may  be  averred  to  be  for  the  jointure  of  the  feme  j  ^^j\f^ 
for  the  one  confideration  ftands  with  the  other,  and  tho'  not  expref-  £^,  %  tte 
fed,  yet  may  be  averred^  4  Rep.  3.  a.  b,  5.  refolution  in  VpRNON'5  "^e  "f  ^»» 
cafe,  and'  cites  t).  146.  4  &  5  P.  &  M.     Villers  v.  Beaumont.  M^^ndU^ 

*    >         X         ^       .'X       -T        ^  ^xnfi  and 

fheir  heirs  for  ever,  with  condition,  fhnt  if  Jke  ftrvive  bim  fl:e  'fhou'.d  pay  fucb  fums  nof  excec^ng  200 /« 
to  fuch  pnjofa  as  be  by  his  Ltfi  -miU  jhnuU  opfiQint,  Afterwards,  he  by  his  will  appointed  certain 
itims  to  be  paid  by  certain  perfons,  and  dcvifed  the  refidue  of  his  lands  to  divers  of  his  kindred, 
and  died,  having  no  ilTiie.  She  brought  dower. agi'inlt  the  dsvifees,  who  pleaded  the  feoffment 
^forefaid,  and  av'.rrcd  the  fmu  to  be  made  for  the  jointw  e  of  toe  denuMdant,  Bat  becaufe  no  other 
m'tttr  cr  circumfiame  was  proved  to  verify  the  aver Tfient ;  the  court  incited  the  jury  to  find  for  the  ' 
^demandant,  which  they  did  accordingly.     Le.  311.  Mich.  32  Hliz.  C.  B.  Tracy  v.  Ivie. 

6.  A,  made  ^  feoffment  upon  condition  to  enfeoff  his  fon^  andM.  his  But  z  bar* 
forCs  wife  in  tait^  remainder  to  the  right  .heirs  of  the  feoffor,     Thp  t""'''  '^^ 
eftate  IS  made,  and  the  fon  dies.     This  is  a  jointure  within  this  ^j^"^'*'* 
ftatute,  tho'  flie  claims  by  the  feoffees,  and  not  by  the  ancettor,  and  «Xa>;iB- 
^e  fliall  be  barred  to  demapd  her  dower,     ^o,  28-  pi.  9 1-   Trin.  /«r«ri$not 
^Eliz.  Anon,  within  thi^ 

Mo.  29.  in  pi.  91.    Anon. 

J.  The  father  of  the  baron  purfuant  to  articles  of  marriage  to  b^  4  Rep.  2.  K 

between  the  fon  and  M.  enfeoffed  %  S,  and  T,  5.  before  the  mar-  (0  cites  S.     , 

riage  to  the  ufe  of  M.  for  her  life.     The  marriage  took  effeft;  the  ^g"7n^i' 

father  died  j  then  the  baron  died  j  and  the  queftion  was,  if  M.  fliould  91!  Trm.  3 

have  the  lands  fettled,  and  a!fo  dower  out  of  the  (^er  lands  of  her  Kliz.Anon. 

baron,  becaufe  ftie  was  net  wife  at  the  time  of  the  fettlement^  nor  was  7^^  *^*" 

It  made  of  the  lands  of  the  baron^  nor  by  the  baron.     And  the  opinion  fays,  tint 

was,  that  it  was  b^r  of  dower.    D.  228,  a.  b.  pi,  46.   Hill.  6  Eliz.  i>ycr  in  the 

Afllton's  cafe»  manufcript 

'  of  this  cafe    • 

feems  of  opinion  that  the  feme  (hall  not  be  barred ;  becaufe  it  was  not  made  In  conf  deration  of 
jointure,  nor  of  hndi  of  or  hy  the  baron  according  to  this  a^.— In  this  cafe,  another  queftion  was,  if 
^he  faid  M.  (hould  be  received  to  aver  andj>rove  by  commilJion  in  the  court  of  wards,  (where  the  cafe 
was  depending)  that  the  fcdd feoff .ucnt  war  mt  [i'ltended  or]  thought  of  fjr  herjointure^  but  thatjhe  fl^-^dd, 
b«  at  lihertj  to  dimand  her  dower  after  her  baton  s  death,  D,  2a8.  b.— |  But  nothing  was  fatd  to 
this  point  J.    ■  An  affurancc  xvas  made  to  a  woman,  to  the  intent  it  Ihould  be  for  her 

|oiature,  bu(  was  ripe  fo  cxprefled  iu  the  deed.    The  court  was  of  opinion^  tbat  it  way  be  averted 

Sjbai 
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that  ii  watfar  m  jaii&mri^  aiti  thatjiteb  avermnt  vras  not  trover fabh.     Ow.  35,  Trin,  7  Elix.  Anoa. 
I*      ii      Ibid,  (ays, that  it  wai  Iq  between  the  Queen  and  dame  Beacunont. 

Jointure  before  marriage  is  a  bar  of  dower,  if  fhe  was  a  f>ariy  to  the  fettlement,  and  9fa^, 
•nd  if  is  txprejfedi  that  it  (hall  be  in  bar,  but  if  it  is  not  To  exprefifedt  it  /ball  never  be  averred  to 
1>e  in  bar,  and  f*  is  Vernon';  case  ;  and  tho'  the  fettlenienc  was  in  conijderation  of  a  portion  in 
marris^)  yet  it  not  appearins;  that  the  partiei  ivtrndcd  it  to  be  in  bar  of  dower,  (which  is  a  diflb- 
lent  coohderation  from  that  of  a  marriage  portion)  it  was  held  in  dorao  proc.  that  nothing  bvl 
a  plain  and  *exprcfs  intention  of  the  parties  fhall  bar  the  right  of  dower,  per  Cur.  9  Mod.  151. 
Trin.  IX  Geo.  in  cafe  of  Cbarlks  v.  Axorews,  cites  it  as  a  cafe  in  1717,  between  Lawrenc* 
▼•  Lawrence,—*  Fin.  R.  368.  Exton  v.  St.  John» 

(C4.8  1  ^*  yointiife  upon  condition  is  a  bar  of.dower  within  the  words  and 
^  ■'  intent  of  the  aa  of  27  H.  8.  lO,  if  the  wife  after  the  death  of  her 
baron  accepts  it,  4  Rep,  2*  b.  (h)  Mich*  14  &  15  £liz«  Vernon's 
cafe.  \ 

Btn  eftate  g.  If  baron  makes  a  feofHnent  for  another's  life  to  the  ufe  ef  bii 
bLron^o  f^^for  her  jointure^  this  is  not  a  jointure  within  the  27  H.  8.  la 
his  wife.  For  It  is  not  for  the  life  of  the  feme,  and  this  may  detemune  witbcut 
duramt  vt-  the  a£i  or  default  of  the  tvife^  during  her  life,  and  fo  (he  may  be  defti- 
t^Xir'    tute  of  a  livelyhood,    4  Rep.  2,  b,  3.  in  Vernon's  cafe- 

jointurei  is  an  eftate  for  her  life,  and  catmoi  deUrmnt  'without  her  awn  aHy  and  is  therefore  a  jotnturt 
within  thea^t'of  27  H.  S.  10.  Ibid. 

A.  devlfed  all  hit  lands  to  bis  vfife^  and  died  {  Jhc  entered  by  force  of  the  will,  and  after  t-jok  inTrtmi 
She  brought  dower  of  part,  and  this  was  pleaded  to  the  adtiim.  Dyer  thought  it  no  plea ;  fnr 
that  this  poffefiion  by  the  will  was  only  a  fufi>enrion  of  her  dower  during  the  time,  the  eftate  by 
the  will  being  not  fu  gre.it  and  durable  as  the  eftate  now  demanded.  But  Wefton  contra^  and 
that  the  one  is  no  more  a  franktenemcnt  than  the  other,  and  therefore  the  one  extinguiihes  ttj« 
other,  and  bethought  it  as  ftrong  as  a  jointore.  Bendiows  thought,  that  when  ftie  had  an  inze* 
reft  in  the  land  upon  this  conditiou,  the  taking  baron  after  was  a  bar  of  her  dower^  it  being  ber 
pwn  a£t.    Mo.  31*  pl«  103.  Trin.  3  Eliz.  Anon. 

10.  Land  was  fettled  by  J,  S.  uncle  of  the  baron  upon  the  baroo 
and  feme  for  a  jointure,  and  to  the  heirs  of  the  body  of  the  baron ; 
Ae  baron  dies  Jeifed  of  other  lands  infee^Jhe  with  fome  fi'iends  of  her 
confederacy,  entered  privately  into  the  fettled  land  and  claimed  it  fzr 
her  jointure^  and  yet  waived  the  poffejjion  and  brought  dower  of  the 
tuhohj  and  had  a  full  third  part  of  all  afftgned  out  of  the  other  land 
by  the  (heriiF,  who  was  not  let  into  the  defign  j  after  which  fie  en* 
iered  publickly  into  the  jointured  landj  and  brought  trefpafs  againft  P» 
die  ter-teoant  for  keeping  her  out.  P.  pleaded  the  feoffbient  of  B* 
andjuftified;  the  plaintiff  replied,  that  before  B.  anything  had,  J.  S. 
was  feifed  and  gave  to  B.  and  her  ut  fupra;  P.  rejoined,  that  the 
eftate  was'made  for  her  jointure,  and  that  after  B.'s  death,  and  be-« 
fore  the  trefpafs  (he  brought  dower  and  recovered,  &c.  and  averred 
that  the  land  conveyed  for  her  jointure  is  no  part  of  the  land  affign- 
cd  for  her  dower ;  plaintiff  fur- rejoined,  that  before  dower  brought 
ihe  entered  claiming  it  for  her  jointure  ;  defendant  by  way  of  re- 
butter faid,  that  (he  (hould  not  be  admitted  to  fay  this  againft  the 
record  of  recovery  on  the  writ  of  dower ;  plaintiff  demurs.  It  was 
infifted  for  the  plaintiff,  that  the  entry  gave  her  a£lual  feifin  of  the 
]and  which  cannot  be  waived  or  divefted  by  bringing  the  writ 
of  dower ;  but  it  Mras  anfwered,  that,  tho'  (he  may  not  waive  ii$ 
yet  (he  may  foreclofe  and  conclude  herfelf  from  claiming  the  bid 
eftate,  and  that  ihe  has  fo  done  here  ^  becaufe  the  bringing  d^wer^ 
and  judgment  thereupon  affirms  that  (be  has  only  title  ctf*  dower 
and  confequently  no  eftate,  and  is  ^opfel  to  claim  any  eftate  in  attf 
X  part^ 
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pari^  of  which  Jhi  demanded  dower ;  and  this  was  affirmed  per  tot; 
Cur.  4  Rep.  4.  b.  to  5.  b.  cit^d  by  the  reporter  as  abou^  the  18 
£liz.  Sharp  v.  Purflow. 

11,  If  a  jointure  be  made  to  a  wife  of  lands  before  the  coverture^  Butiftho 
and  after  the  baron  and  feme  alien  by  fine  tbofe  lands,  fhe  fhall  not  jointaro 
be  endowed  of  any  other  lands  of  her  baron,     Co.  Litt.  36.  b.  ^^^^  ^^ 

tMrriagCt  there  nt^twithftanding  fucli  alienation,  yet  feeing  her  ejlate  was  onginally  tttaivaMt,  and 
her  time  of  election  was  not  till  after  the  death  of  her  baron,  iTie  may  plaim  her  dower  in  the  re- 
fidue;  whereas  in  the  other  cafe  the  jointure  being  made  before  marriage  was  not  waivable  at 
^.    Co.  Litt.  36.  b.— S.  P.  agreed  per  tot.  Cur.  Bulf.  173.  Trin.  9  Jac.  Anon. 

12.  The  baron  covenanted  to  Jiand  feifed  to  the  ufe  of  himfelf  in  2  Roll.  R. 
/tfx^  and  for  default  offuch  ijfue  to  the  ufe  of  M,  bis  wife  for  her  lifcy  33-  S^  C— • 
remainder  over,  after  which  he  made  a  fcoflFment  to  the  ufe  of  him-  (ivi7  dL  i. 
fglf  and  his  wife  for  their  lives  for  a  jointure  to  her ;  the  baron  died  s.  c— 
without  iffue.     This  jointure  was  pleaded  in  bar  of  dower,  but  ad-  J^nk.  33^ 
judged  to  be  no  bar ;  bccaqfe  the  feme  is  remitted  and  in  of  her  firft  Jnj  fL^ 
eftate,  and  the  jointure  avoided.     See  Mo.  872.  Hill,  10  Jac.  Rot.  that  the 
810.  Wqop  v.  Shirley,  and  Cro.  J.  488,  489.    Trin.  16  Jac.  eftate jjpon 

43,  J\.  p.  V^.  conyej^anca 

was  not  a  ^jointure  to  bar  dower,  though  fo  limited,  and  (he  entered  and  claimed  it ;  for  a  jointure 
to  bar  dower  ought  to  be  immediate  at  the  baron's  death,  and  the  remainders  limited  after  M.'s  death 
by  the  different  deeds  being  to  different  perfons  (he  cannot  waive  the  firft  eilatc  in  prejudice  of 
d  third  p«rfon  and  is  remitted  nolens  voLens  to  the  firft  eftate,  and  cites  S.  P.  adjudged  41  E.  3* 
If » JoliaSay*s  paijp.  *["  C/LqX 


(I)  Forfeiture^  &c,  by  11  H.  7.  ao. 

|.     II  //.  7.  •     JF  any  woman  ivhich  Jhall  have  any  ejlate  in  dtrM^  t  A  con- 

cap.  20.  f  I.      ■*   /r,  or  for  term  of  life^  or  f  in  taily  jointly  whh  l^^^^J^ 

her  hujbandy  or  to  herfelf  in  any  lands  or  hereditaments  of  the  inherit  ©f  lands  to 

iance^  or  purchafe  of  her  hujband^  or  given  to  the  hufband  and  wife  in  him  and  his 

tally  or  for  life^by  any  of  the  ancejlors  of  the  hufband^  Jhall^  being  foUy  ^^^^f^  - 

or  with  any  after  taken  hufband^  difcontinue^  alien^  releafe  or  confirm  fei.jimpkt 

with  warranty^  or  by  covin  fuffer  any  recovery  of  the  fame^all  fuch  re^  is  a  bene  vo- 

coverieSy  difcontinuancesy  alienations^  and  warranties^  Jhall  be  %  void,  ^®"^®  .^?^ 

tore ;  per  jiifttciarios,  quod  nota.'  Br.  Dower,  pi.  ^9.  cites  6  £.  6.  But  D*  248-  pi.  78.  con« 
tra  by  three  J.  againfl  two.  Hill.  8  £liz.  in  Sir  Maurice  Denhis's  cafe^  but  at  the  end  of  tho 
cafe  this  of  Br.  Dower,  pi.  69.  is  cited  and  faid  to  be  with  the  two  T,— — Dyer  Cli,  J.  thought 
that  tho*  a  fee  fimple  be  appointed  over  to  the  feme,  where  a  jomt  eflate  is  made  to  baron  and 
feme  in  fee,  it  may  be  averred,  unlefs  exprelTed  in  the  conveyance  to  the  contrary,  to  be  pro 
jun^ura  contra  to  Br.  tit.  Dower,  D.  317.  b.  pi.  7.  Mich.  145c  15  Eliz.  ■  And  Lord  Dyer  laid 
that  this  cafe  of  Br.  was  mifreported,  for  true  it  is  that  it  was  refolvcd,  that  an  ellate  in  fee  fimplo 
conveyed  to  the  feme  was  not  any  jointure  within  the  ilatute,  yet  that  is  to  be  intended  within  tha 
ftatute  of  1 1  H.  7.  ca]>.  20.  which  cannot  be  extended  either  in  letter  or  intention  where  feme  has 
eftate  in  fes  fimple;  for  it  would  be  repugnant  to  the  eftate  and  againft  a  rule  in  law  to  reftraia 
the  alienation  of  fuch  edate,  nor  is  it  within  the  letter  or  intent  of  the  a£l ;  but  he  faid  that  fuch 
cibite  was  a  jointure  within  the  equity  of  the  ilatute  f  27  H.  8-  lo.  as  was  refolved  in  Dennis's 
cafe,  4  Rep.  3.  b.  in  Vernon's  caf6.-»  f  See  more  of  this  as  to  the  flat.  27  U.  S.  cap.  10.  at  ( H) 
■  'Bridgm.  136,  Arg.  cites  4  Rep.  3.  ut  fup.  as  if  it  was  refolved  in  Vernon's  cafe  there,  but 
i  do  not  obferve  that  it  was  otherwife  than  as  faid  by  Lord  Dyer.— ~A  man  and  woman,  being 
j€mienemti  in  fee  of  a  manor^  inier-married,  /iW  afterwards  /tvied  afnt  thereof  to  a  ftraager,  v^  ho  ren- 
dered it  to  tbem  in  taily  they  have  ijfue  three  daurbters ;  the  baron  dies ;  the  feme  takes  ajecmd  hitron, 
4iW  they  levy  a  fw  and  re^iakt  it  in  ffteeial  tail;  the  feme  dies  without  iffue  by  the  fecond  baron  \ 
fhe  daughters  enter ;  ^  leilee  for  years  of  the  fecoad  baron  diilr^us  a  copyholdex  fur  his  rent ;  he 

brings. 
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Inrings  a  repl^n ;  the  other  avotra,  and  did  not  aver  the  life  of  the  fecond  baroa9  and  for  that 
cmife,  it  was  held  to  be  ill  r  and  it  was  here  moved,  ift.  Whether  the  firii  eilate  tail  be  witbia 
the  ft.ic.  of  T I  H.  7.  and  held  clearly,  that  for  the  one  moiety^  it  was,  but  for  the  other,  not ;  t«Ujw 
Whether  the  eilate  in  fee  be  within  the  ftatate  of  11  H.  7*  and  it  was  held  by  all  the  joftkes,  th4 
it.  was  not,  for  it  may  go  to  a  collateral  heir ;  and  this  ftatutedoth  nxAprovidi^lmt  for  the  barn 
taiV only*  Cro.  £.  524.  Mich.  38  &  3  9  Eliz.  B.  R.  laughter  v.  Humphrey.  S.  C.  cited  D.  14$. 
Ularg.  pi.  78.  fays,  that  this  eftato.  w^is  made  in  fee  by  the  baron  co  the  feme,  nnd  is  not  any  jois- 
tare  within  the  1 1  H.  7.  '  C^py^joid  Undi  were  furreodered  according  to  the  cudonn  to  the  »^ 

9/ R,  ard  M,  biswiftoiid  their  biin  laiufuUy  beg9ttea  (who  were  admitted  accorOiaglv)  rtm.iijt*W  t» 
^.  M  fee  J  R.  died,  M-  aliened,  Two  qiieftions  arofc ;  ift.  Jf  copyhold  lands  are  within  the  rr 
Ji«  7'  ao.  and  2dly.  If  furrender  to  banm  and  feme  and  their  heirs  lawfuHy  begotten  (with  re* 
mahuler  over}  be  a  fee  tail ;  as  to  the  grft  it  was  held  by  Newdignte  J.  and  Glyn  Ch.  J.  that  they 
■re  not ;  for  by  Glyn  they  are  not  named,  nor  are  tliey  within  the  mif chief  of  this  2& ;  becanfe 
they  cannot  convey  by  warranty,  &c«  nor  any  other  way  than  by  fmrender;  as  to  the  fecood 
point,  NewJigate  held  this  a  fecfmpU  {in  R.  and  A/.)  and  not  an  eftate  tail,  sfftaafe  it  is  msM  ■»»• 
hantd  of  whxt  My  \  and  Warbuiton  J.  to  the  fame  intent,  but  Glyn  .is  to  this  fecood  point  (aidp 
he  would  not  deliver  any  opinion,  the  firlt  being  fo  apparent ;  and  fo  judgment  was  entered  ac- 
cordingly for  the  defendant.  2  SiiJ.  41.  73.  Hill.  1657.  Harrington  v*  Smith.-  ■  ■  &  C  cited  Aig* 
4  Mod.  85.  that  the  alienation  of  a  copyhold  which  the  feme  had  jointly  with  her  hulbaad  vtn 
adjudj^ed  not  within  tlie  ftatute. i  ■  But  where  the  bvw  and  fena  vtre  c^yholdrrs  to  them amJihdr 
%<i'S,  and  the  baron  pur  cbaftb  the  frttlxld  to  him  and  bit  iL-ife  and  tbi  btirs  of  tbtir  fu«  hrdirty  and  the 
haron  dies  leaving  itfue,  and  the  feme  enters  and  fuffers  a  common  recovery  and  the  heir  may  es- 
ter by  this  (\atute ;  becaufe  the  copyhold  was  extinguifhed  by  acceptance  of  the  new  eftate.  Cm* 
)^  2,\.  Hill.  26  Eljz.  C.  B-  Stockbfidge's  csSt.^So  if  a  man  takes  feme  topyhoHcr  im  fte^  and  thcs  be 
furcbafci  tbe  frctbrAd  of  the  copyhold  to  him  and  bis  wife  in  tallj  tbis  was  agreed  Arg.  to  be  a  jointcre 
within  the  ilatute  j  becaufe  the  copyhold  is  extin^,  and  all  this  is  in  the  feme  by  the  porehafe  of 
the  baron  when  the  accepts  the  purchafe  after  the  baron's  death.  Palm,  a  17.  Mich.  19  Jac  ft  R« 
^  cafe  of  Kinafton  v.  Loyd*  \  It  is  void  as  to  fVran{;ex*s,  but  not  hctvm*  ftojfor  ami  feafu^ 

|(r.  CQ^nterple  of  Voucher,  &c.  pi.  i.  cites  27  H.  8.  23.  by  Fitzherbert. 


[  5$<^:^ 


S.  2.  jfnd  it  Jhall  be  lawful  to  every  perfon^  tg  whom  tbe  inberkanse 
after  the  deceafe  of  the  wojnan  Jhould  appertain^  to  enter  as  if  nofmcb 
difcontinuance^  warranty^  nor  recovery^  had  been  had. 

S.  3.  jfnd  if  any  of  the  fa  id  hujbands  and  wom^n  do  mate  wrfitffer 
any  fuch  dtfcontinuance^  alienationty  warranties^  or  recoveries^  itfiaatl 
he  lawful  t^  the  perfons  to  whom  the  tenements  Jbeuld  belong  after  thf 
deceaje  of  the  faid  women^  to  enter  according  to  fuch  title  as  ifthefamt 
pjqmen  had  been  dead. 

S.  4.  Provided  that  the  faid  women^  after  the  dueafe  of  their  buf 
hands^  may  re-enter  according  to  their  firfl  eftate. 

S.  5.  And  if  the  woman  at  the  time  of  fuch  dlfcontinuance-^  He*  hef^y 
fhe  Jhall  be  barred  of  her  title. 

S.  6.  And  the  perfon  to  whom  the  title  Jbould  belong  after  tbe  deceefe 
%fthe  woman  JhaU  immediately  enter. 

S.  7.  Provided  alfo^  that  this  aSf  extend  not  to  avoid  any  rtcovery^ 
difcontinuanccj  or  warranty^  after  the  form  aforefaid  afore  this  time 
bad  made  andfuffered^  but  only  where  the  faid  hujband  andwrnnan^  or 
either  of  them  now  being  alivey  or  any  other  to  tbeir  ufe^  now  boning 
intereft  and  title  to  the  faid  manors^  landsy  tenetnents^  or  other  bereeS^ 
tamentsy  aliened^  difcontinuedy  or  fuffered  to  be  recovered  after  thefk 


aforefaid^  and  therefore  now  taking  the  iffue^  andprofiiSy  or  anyotbet 
perfon  or  perfons  to  their  ufe. 

S-  8.  Provided  that  this  aSf  extend  not  to  any  fuch  recovery  or  Hf'- 
continuance  to  be  had  with  the  heirs  next  inheritable  to  tbe  woman* 

S.  9.  Or  where  theyy  that  next  after  tbe  death  of  the  woman  fimoU 
have  eftate  of  inheritance  in  the  tenementSy  be  ajfenting  to  the  faid  re-- 
coveriesy  where  the  fame  affent  is  of  record  or  inroUed. 

S.  10.  Provided  alfoy  that  it  Jhall  he  lawful  to  every  fuch  woman 

efter 
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ttftzT  the  death  ofherfirft  hujbandy  Ugiiie^feU^  9r  make  dj/continuance^ 
far  term  of  her  Ufe  only. 

2.  A.  before  the  ftatute  of  27  H.  8.  10.  enfeoffed  W.  S.  and  Br.N.c. 
W.  R.  to  the  ufe  of  himfelf  and  M,  (then)  h!s  wife  in  tail  fpeciaU  re-  3*  ^^'^P*- 
mainder  to  the  ufe  of  Ai  in  general  tail^  remainder  to  AJs  right  heirs  .***•• 
tiien  the  ftatute  or  27  H.  o.  10.  was  made.  A.  and  M,  were  feifed ; 

A.  died ;  a  formedon  in  defcendcr  was  brought  againjl  M,  and  recover 
ry  was  had  againji  her  by  nient  dedire  the  firft  day,  but  not  faid  that 
execution  was  fued ;  it  was  held  by  all  the  juftices,  that  this  is  with- 
in the  words  of  this  ftatute ;  but  that  however  if  it  be  not  within 
the  words,  it  is  within  the  equity  of  it ;  and  that  the  not  alleging 
that  execution  was  fued  of  the  recovery  is  not  ma'^riah,  for  the  ftatute 
ipeaks  of  recovery  only,  and  it  is  a  recovery,  ^*  there  be  no  ex- 
ecution and  the  uatute  intends  recoveries  with  .  t  execution,  as  is 
made  appear  by  a  provifo  in  the  ftatute,  which  (Iiys,  that  the  faid 
Aatute  /hall  not  extend  to  any  recoveries  before  had,  unlefs  where  fuch 
rvomen  were  then  alive^  and  took  the  ijfues  and  profits  of  the  faid  lands 
ihenj  or  any  other  to  their  ufey  fcff.  whereas  if  they  took  the  profits 
then,  it  follows  of  confequence,  that  execution  was  not  made,  and  fo 
the  ftatute  extends  to  fuch  recoveries  before  execution,  PL  C.  38.  b, 
to  6a.  a.  Mich.  4  E.  6.  Wimbifli  v.  Talboys. 

3.  A.  the  great  grandfather,  M.  the  great  grandmother,  B-  the  S.C.BendL 
grandfather,  C.  the  fkther,  D.  the  fon ;  J.  feifed  in  right  of  M,  did  l^;J[X^^ 
together  tvith  M,  demife^  bargain^,  and  fell  to  J.  N.for  30  years  with-  tices  held 
out  rent,  remainder  to  Jt.  and  M.  for  their  lives,  remainder  to  B,for  this  cafeCa 
life,  remainder  to  Q  and  one  S.  the  daughter  off.  N.  and  the  heirs  of  ^^hiolhe 
their  two  bodies  begotten,  remainder  to  the  heirs  of  the  body  cf  5.  be-  equity  and 
gotten,  without  faying  any  thing  of  the  fee  fimple  ;   and  covenanted  meaning  of 
to  fufJcr  a  recovery  to  the  fame  ufcs,  and  to  no  other  intent  by  reafn  of  '^^J  ^^^^^ 
the  bargain  aforefaid',  and  then  immediately  follow  thefe  words  x\xxs  ir.den. 
{\VL.)for  the  which  manor,  bargain,  and  other  the  premifes,  the  faid  turecoidre- 
y.  Nt  covenants  to  pay  the  faid fum  of  70  /.  at  certain  days,  &c.  fo  that  J^^2/I7r« 
no  confederation  is  exprefjed  or  purported  beftdes  money.     C.  and  S.  i^m  ai  an 
inter-married  and  had  iiTue  the  faid  D.  afterwards  within  the  30  immdiate 
years,  and  before  the  ftatute  of  27  H.  8.  10.  A.  and  B.  died,  and  ^'^^If^'  n 
M.  furyivcd  and  was  feifed  by  the  ftatute  27  H.  8.  remainder  to  C.  a^^/^.'in  * 
and  D.  in  tair,fe.  then  C.  died,  and  S.  furvived,  and  fhe  with  her  tall;  and 

fecondbaronlevied  a/i^e  come  ceo,  &c,  with  warranty  in  fee  fimple,  f  and  ^jj^*  ^^' 
retook  ejlate  in  fee  to  the  fecond  baron  only,   the  jury  (xirther  found  xvlrcl^Jc*^ 
dehors  the  indenture,  that  the  indenture,  bargain,  and  recovery  were  mife,  bar» 
as  well  in  confideration  of  the  marriage  as  rf  the  money  5  and  it  was  5'""*  ^"^ 
held  by  Staundforde,  Browne,  and  Brook)  (Dyer  contra,  and  has  a  ^^'70/.!!^^ 
long  argument)  ^at  the  entry  of  D.  was  lawful  by  this  ftatute  \  for  nionffy^ana 
they  expounded  the  words  (given  by  the  ancejlors.  Sec)  to  be  any  tho*  the 
way  aiEired  to  the  woman  in  jointure,  either  for  monev  (as  few  ^"2/^^"^ 

'•  J         ••''•\i/-/-i  'i\        I       other  con- 

mamages  are  now  made  without  it,)  or  elie  freely;  and  that  the  fij^tioa 

effe^  of  that  which  is  found  by  the  aflignment  of  tne  tarn  £ff  quam  aifo>  viz. 

(viz.  as  well  in  confideration  of  the  marriage  as  the  money)  is  con-  ^^g^^JJ^" 

tdined  in  the  indenture^  and  fo  their  finding  not  contrariant  thereto,  between  C. 

D.  146.  a.  pi.  68.  to  148.  b.  pi.  78.  Pafch.  4  &  5  P.  &  M.  Villars  and  s.  yet 

v.Beamont.  thofecon- 

fideration? 
do  not  change  the  nature  of  the  Cud  gift,  notwithflanduig  Che  faiJ  //^  ^a*  in  mmAind  r ;  and  chst 
*  r  C  r  «  1  therefore 
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therefore  the  {aid  fine  was  void  and  againft  this  ftatute,  and  lo  it  was  a4}ndged.-«i*->lCeIw.  loS* 
a.  pL  6.  S.  C.T— S.  C.  cited  Mo.  93.  pi.  231.  and  fays  that  Piowden  faid^  thai  this  was  fo ad- 
judged, ^«r  Igwmm 

Co.  Litt.  4.  Baron  and  kmtfetfed  in  fee  in  right  of  the  feme  UvUddfui 

565.  b.  366.  come  ceo,  &c.  with  warranty  from' them  and  the  Ijcirs  of  the  femey 

if  femTfeU  ?"^  ^^  conufee  grarited  and  rendred  to  them  and  to  the  heirs  ef  their 

fed  of  land  Ifodies^  remainder  to  the  right  heirs  of  the  feme ;  they  bad  ifTue  i  the 

in  fee  fim-  baron  died ;  ihe  and  her  fecond  hufband  aliened  in  fee  and  retooki 

^rl^LrU  ^^'  ^^*s  w^5  adjudged  no  forfeiture;  for  in  this  cafe  the  jointure  is 

are/he  en-  made  by  the  wife  upon  the  hu(band  and  not  by  the  huihand  upoo 

{.^/'**  the  wife,  and  therefore  to  reftrain  her  would  be  againfl  reafon^  and  i$ 

!^«,!a7;-  ^l^ite  foreign  to  the  intent  of  the  adl:  and  tho'  it  be  within  tfa9 

teitdi  to  mar-  letter  of  theadt,  yet  not  bemg  withm  the  purview,  the  court  awara- 

ty  io  tbtim^  ed  that  the  plaintiff  take  nodiing  by  his  writ.    PL  C.  463.  a.  464* 

Z'\t!^'^  b.  Pafch.  IS  Eliz.  Eyftonv.  Studde. 

rtage^  hejhall  give  the  land  to  her  and  her  in/ended  bu/hand^  with  remainder  orer  in  tail,  and  after  tlief 
inter-marry  ;  and  then  the  father  gives  the  land  to  his  (aid  fon  and  his  feme,  accordmg  to  the 
intent,  and  they  ha\re  ilTue ;  after  the  ho(band*s  death  (he  levies  fine  to  other  nfes  ;  this  is  within 
the  words  but  not  within  the  intent  of  the  a£l ;  for  the  father  was  only  as  an  tnftrument,  and 
that  to  make  a  jointure  to  the  baron  of  the  land  of  the  feme.  PI.  C.  464.  b.  per  Cur.  in  the 
cafe  of  Eyilon  v.  Studde.— Before  the  levying  the  fine  ihe  was  feifed  in  oil,  and  the  fine  was 
levied  of  it  in  fee.  Kelw.  214.  pU  25.  S<  C,-*— >Bend.  Z3S.  pL  266.  S.  C.  by  name  of  Gifioo 
V.  Studd. 

5.  A.  had  M.  a  daughter,  and  B.  being  about  tofelllamlto  Cfir 

IboL   J.  paid  1^0 1,  part  of  the  160/.  in  conjideration  sfCJsmar'^ 

rying  his  daughter  M.  and  that  the  landjhould  he  conveyed  for  her 

jointure  \  thereupon  a  conveyance  was  made  to  C»  and  M*  and  the 

heirs  male  of  their  bodies^  and  they  inter-married  and  had  ifTue  a  fon; 

C*  died,  M,  and  an  after-hu(band  accepted  a  fine  fur  conusance  de 

droit  to  a  ftranger,  and  rendered  to  the  Jiranger  for  lOO  yearsj  rem* 

dring  certain  rent,  and  which  was  the  ancient  rent  \  this  was  decreed 

a  void  leafe,  and  that  theeilate  of  M.  upon  the  firft  purchafe  w» 

within  this  ftatute  \  and  that  the  taking  the  coav^ance  with  render 

of  a  ftranger  for  100  years  made  the  eftate  void  by  this  ftatntCi 

Mo.  250.  Trin.  28  Eliz.  Piggot  v.  Palmer  &  al. 

Cro.  C.  6.  A.  had  4  daughters  B.  C.  D.  and  E.^— B.  was  married  to  J. 

244.  S.  C.    S.— A.  in  confideration  of  200  L  paid  by  y.  5.  the  hujbandj  and  rftbe 

be'hy^fov/^  marriage^  conveyed  land  of  14.0  L  value  (as  was  a£Eirmed  at  the  bar, 

nant  toji(md-  but  the  value  was  not  found  by  the  verdi(3)  to  the  ufe  of  jl.forBfi 

/eifedm        ^j  f^  p^^^^  ^^  ^^  f^  f}jg  ^f^cr  part  to  the  ufe  of  5^.  S.  and  B.  the  r#- 

lion  of  mo-  tnainder  of  the  whole  to  J.  S.  and  5.  and  the  heirs  of  the  body  ofB.i§ 

ney  and        be  begotten  by  J.  S,-^J»  diedy  J.  S.  died  leaving  ijjfue  by  B.'^B.  and 

marriage      her  fecond  hujband  fold  the  /isw^.— This  was  held  not  to  be  within 

^■eUrmtnt     ^'^  afl ;  for  the  cnief  and  principal  confideration  was  the  marriage 

^ftU  Hood    and  the  father's  love  to  his  daughter,  and  the  payment  of  the  money 

ijA.  and     ^q^  f^  much  regarded,  and  fb  the  chief  motion  of  the  aflurance  of 

th^^ibe'      ^^  ^^  moved  from  the  wife  and  her  father  \  and  fo  judgment  for 

was  no       the  defendant    Jo.  254.  Hill.  7  Car.  B.  R.  Copland  v.  Piatt. 

JQtntreis  ,  •  . 

within  this  (htute  |  for  Che  land  firft  moved  from  her  father,  and  the  preferment  of  the  blood 
of  A^Jbewtd  tbtmttMt  thai  the  wifes  mnd  mt  the  het/hatuTs  heirs Jb9uid  he  preferred. 

C<  C2  1       7"  B^u-on^^yyj  the  charges  of  the  conveyance  \  per  Manwood  this  (ball 
^  ^     -*  not  be  (aid  purchafe  within  this  a£U   Dal.  1 16.  pL  10.  16  £liz.  Anon. 

8.  If 
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8.  If  baron  makes  jointure  to'  his  wife  to  have  ajfurana  of  other 
hnds^  this  is  a  purchafe  by  the  baron  within  the  ftatute ;  per  Moun* 
fon.     Dal.  116.  pi.  10. 

9.  Feme  fole  makes  feofFment,  to  the  intent  the  feoffee  fhall 
re- enfeoff  her  and  him  whom  Jhe  Jhall  marry;  it  is  no  purchafe  of 
the  baron  within  the  ftatute.     Dal.  i'i6.  pL  lO. 

10.  If  baron  and  feme  exchange j  and  take  other  land  in  exchange, 
it  is  no  purchafe  of  the  baron.    Dal.  1 16.  pi.  lO. 

11.  One  hrothery  in  conftderation  of  marriage  had  between 'his 
brother  and  M.  his  wife,  covenanted  to  ftand  feifed  to  the  ufe  of 
himfelf  for  his  life,  and  after  to  the  ufe  of  his  brother  and  his  wife 
for  their  lives  s  this  is  a  jointure  within  the  ftatute  ii  H/  7«  as 
given  by  the  anceftor  of  the  baron,  and  alfo  within  the  27  H.  8« 
which  excludes  dower.  PL  C.  300.  to  309.  b.  Mich.  7  &  8  Eliz* 
Sharington  and  Pledall  v.  Strotten. 

'  12.  A.  devifed  lands  to  his  wife  in  general  tailj  the  remainder  to  a  Cro.  fi.  t\ 
Jiranger  infet^  and  died  j  flie  took  another  huft)and  and  had  ifliie  a  S-  c. 
daughter,  the  hufband  and  wife  levied  a  fine  to  a  ftranger ;  the 
daughter' as  next  heir  by  ix  H.  7.  entered.  It  was  agreed  by  the 
whole  court,  that  an  eftate  devifed  to  the  wife,  is  within  the  words, 
but  not  within  the  meaning  of  the  ftatute.  adly.  It  was  refolved, 
that  no  eftate  is  within  the  meaning  of  the  ftatute,  unlefs  it  bey^r 
the  jointure  dl  the  wife.  3dly.  refolved.  That  the  meaning  of  the 
fhitute  was,  that  the  wife  fo  preferred  by  the  hufband  fhould  not 

{Prejudice  the  iffues^  or  heirs  of  her  huiband  \  and  here  nothing  is 
eft  in  the  ifiues,  or  heirs  of  the  hufband,  fo  as  the  wife  could  not 
prejudice  them;  for  the  remainder  is  limited  oven  i  Le.  261.  18 
Eliz.  B.  R.  Fofter  v.  Pitfall. 

13.  If  baron  is  feifed  of  land  in  right  of  his  wife-,  and  they  levy  a 
fine,  and  the  conufee  grants  a  rent  to  baron  and  feme  in  tail^  and  the 
baron  leaving  ifliie  dies,  and  thsfeme  aliens  the  rent  I  this  is  out  of  " 
the  ftatute  of  ii  H.  7.  for  the  rent  cometh  in  lieu  of  the  land.     Cro. 
£.  2.  pi.  4.  cites  it  as  adjudged,- 21  Eliz. 

14.  A.  conveyed  a  manor,  and  reAory,  and  other  lands  to  B.  his 
Jon  and  heir  apparent^  and  M.  and  their  heirs  in  conftderation  &f  mar-^ 

riage  intended  between  them  \  the  marriage  was  had,  and  after  they 
re-'olfure  the  land  by  fine  to  A*  who  renders  to  B,  andM.  and  the  heirs 
of  their  two  bodies;  A.  died,  B.  died  leaving  only  three  daughters 
bis  co-heirs,  named  D.  £.  and  F. — M.  and  J.  S.  her  fecond  huf« 
band,  leafed  the  rectory  by  indenture  for  60  years  to  W.  R.  and  after 
by  indenture  granted  the  reverjioie  of  the  redfory  and  leafed  the  manor 
for  the  life  of  M.  to  O.  P.  to  whoni  W*  R.  attorned^  and  then  fuffered 
a  common  recovery ;  it  was  by  the  advice  of  Wray  and  Anderiba 
Ch.  J.  decreed  in  the  court  of  wards,  that  the  nrft  feoffment  by 
A  to  B.  and  M.  before  marriage  in  fee  funple,  was  not  an  eftate 
within  the  ftatute;  but  when  diey  re-^fturol  by  fine,  this  was 'a 
conveyance  by  each  for  their  moiety  to  A.  which  moieties  they 
took  oivided  before  the  marriagei  and  then  the  render  of  the  whole 
to  them  in  fpecial  tail,  was,  as  to  a  moiety  to  B.  which  he  gave  by 
the  fine,  the  gift  of  the  father  to  the  fon  and  his  wife  within  tliis 
lliatute  2  but  as  to  the  moiety  which  M.  gave  by  the  fine,  and 

which 
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Vrtitch  the  hthtr  rendered  in  ipecial  tail,  this  was  not  tiritbin  ihit 

.  fiatute,  but  that  the  recovery  of  the  feme  ss  to  this  bound  the 

ifTue;  and  fo  they  took  it,  that  thd'  M*  andher  fecond  hujhandcamk 

in  as  vouched^  and  not  as  tenants^  yet  fuch  recwery  is  a  recovery  fiif- 

fercdby  M.  vv^ith  her  fecond  baron  wiihin  ihisjiaiute.     Mo.  7I5« 

Mich.  32  &  33  Eliz.  the  Qaeen  v*  Savage. 

The  ha-  1 5-  A  jointrefs  married  again,  and  fhe  and  her  hulband  oiacie  a 

bendum  is  feoff)ne7it  in  fee  to  B.  G.  and  his  heirs  of  the  jointure  lands,  habcn* 

and  the  wfe  ^""^  '^  ^'^  ^^  ^'^  heirSj  to  the  ufe  of  a  Jir anger  kx  the  life  of  the 

isaAocber     wife  only;  adjudged  that  this  was  a  forfeiture  of  her  jcMntuiCy 

^Jj^*         for  the  eflate  and  the  ufe  of  lands  are  Jeveral  things^  and  here  by  this 

£gertoiM''  feoffment  the  fee  nmple^pafleth  to  the  feoffee,  ^id  the  remainder  of 

cafe. the  ufe  likewife;  tor  tho'  the  ufe  is  afterwards  limited  to  the  wife 

+c '  J*i*5*  for  lJfe>  yet  the  law  limits  the  remainder  to  the  ufe  of  the  feofiee« 
is^Pafch.   I  Lc.  125.  t  Pierce  y.  How. 

31  Eliz.  B.  R, 

*[ 553  3 

Lc!V^thc  ^^'  -'^  ^p^ffidj,  S.  and  T.  S.  of  the  manor  of  D.  td  the  intent 

name  of  ^^  ^l^ey  gtve  back  the  fame  to  him  and  M*  whom  he  intended  xa 

Ards  v.  marry,  and  to  the  heirs  mak  of  the  body  of  A^  They  convey  it  aecord- 

**cdW^*  ingly.  A.  and  M.  inter-marry  and  have  ijfue  B. — ^A.  dies«— A^  in  the 

Sijourned  ^i/^  ofM,  adtunc  tenens  liberi  tenement! f  ^e»  which  ihall  be  intended  br^ 

——Mo.  aijfeftn  (no  fur  render  or  forfeiture  being  ^\tgi^)  fuffired  et  canmtn 

ass- S.  C.  recovery  with  fingle  voucher  by  agreement  between  all  to  the  intent 

lumeof  that  the  recoverors  infeoff  L.  and  others  to  divers  ufes^  and  thai  M* 

Bkiscot  for  better^  ajfurance  jnould  releafe  to  them  with  warrantyy  which  war 

V.  Cham-  jQ,^g  accordingly ;  refolved,  that  this  is  not  within  the  meamng  of 

ad^ornatur/  ^'^  aft}  which  is  to  reftrain  women  from  prejudicing  the  heirs  in 

*— 2  And.  tail,  or  remainder->men   &c.    but  .not  from  corroborating  eftatet 

31.  s.  c.  made  by  fuch  heirs,  remainder-men^  &c.  which  {hall  be  intended  tor 

Chamb^er-  ^*^  ^^  ^^^^  benefit,  and  not  to  their  prejudice ;  and  fuch  warranty 

lAiKE  V.  in  fuch  cafe  is  not  reftrained  by  this  ftatute.    3  Rep.  58.  b^  60.24 

Lincoln  Mich.  37  &  38  Eliz.  C.  B.  LincoUi  coUege  cafe, 

V«0  L  L  E  C  E 

iNOxFoRDy  adjudged* 

b  How."*  '7"  ^'  ^^^"^ '"  ^^  infeoffed  J.  $.  and  W4  R.  uton  cmdition  tb^ 
den  asTd-  '^^  h  ^^^w  of  counfel  re-grant  it  to  him  and  m^  his  wife  in  ttdli 
judged  Mo.  remainder  to  the  right  heirs  of  A. — J.  S.  and  W,  IL  regranudii 
93-  pi-  %3i-  accordingly,  but  not  by  advice  of  counfel  \  A.  and  M.  had  iifiie  6« 
5o?b^s!'c,  ^  foj^i  A  dies  J  B.  levied  a  fine  with  proclamations  to  C.  in  fee; 
by  Che  '  M.  made  a  ieafe  to  J.  N.for  his  life^  and  afterwards  (he  died«  The 
name  of  queftion  was,  whether  this  were  an  eftate  tail  in  M.  widiin  tljc 
Browns's  "ft^tute?  becaufe  they  arc  donees  by  feoffees,  and  Jfo,  becanfe 
cafe,  fays  this  gift  Varies  from  the  condition  as  not  beine  done  by  advice  of 
the  Ieafe  by  counfel;  and  whether  a  Ieafe  for  life  only,  and  being  witbouiwenr^ 
J^r  ^^u  ^^"^  ^  *  difcontinuance  within  the  ftatute.  As  to  the  firft,  it  was 
—1  And/  f^d  that  there  was  no  great  doubt  but  ic  was  an  eftate  tail  widna 
44.  s.  C—  the  ftatute;  for  the  gip  by  the  feoffees  is  by  the  frsvifian  ofthi  hf^ 
refoivcr^  *tf»^  and  the  doing  it  by  advice  of  counfel  is  no  material  part  of 
3div,  t)i;it     the  condition!  but  is  wdl  enough  without  it.    2dly.  A  \aSt  fer 
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life  without  warranty  is  clearly  a  difcontinuance  within  the  intent  ,r^*^  ^^ 
of  the  fiatute;  and  the  words  alieny  iifcontinut^  nUafty  or  confirm  i^t^^ 
VDith  warranty^  &c.  do  not  intend  warranty  as  requifite  to  all.  diofe  he  mgU 
ads,  but  only  to  releafe,  or  confirmation^  which  without  warranty  have  en* 
are  no  bar  or  difcontinuance ;  fo  ruery  ^£1  which  is  a  difcontinuance  JuJJ^fo^^ 
of  itfe^iho*  without  warranty^  is  within  this  ftatute,     Cro.  E*  513*  tm  by  Um 
Mich.  38  &  39  Eliz.  B.  R.  Lynch  v.  Spencer.  exprefs 

puiriewof 
the  ad^ ;  for  if  ao  difconcinaance  had  been  made*  the  land  would  have  deicended  to  the  ifloey  ao4 
therefore  he  (B.)  by  tlie  exprefs  letter  of  the  adt  (hall  enter  upon  the  difcontiaaee  and  not  th« 
grantee  of  the  remainder ;  and  jdly.  it  was  refoWedf  thai  in  this  cafe  C  IhaU  enter«ipon  the 
difcontinuees  1  for  had  no  difcontinuance  been  made,  he  ihould  enjoy  the  land  af  ainil  B.  tad  aU 
the  heirs  of  his  body.  3.  Rep.  51.  a*  S.  C.  Cro.  £  .  514*  S.  C.'  ■■;»  And.  45.  S.  C— — S. 
C.  cited  by  Hobait  Ch.  J.  Huh.  258.  and  faid  that  C.  might  enter,  not  by  the  poffibility  of  bii 
eftate  arifmg  out  of  the  entail  (for  he  could  not  have  an  intereft  in  that»  becaiiie  the  whole  entail 
was  aftoally  without  change  in  the  mother)  but  by  the  fee  (imple ;  aod  thait  fo  is  Wi  mb  i  sh  aho 
Talboy*s  cafe ;  fo  then  the  tail  cannot  be  aliened  by  the  mother  bf  reafon  of  the  reftraint  of  tS 
H.  7.  nor  can  defcend  by  reafon  of  the  fine  by  the  ikue  in  uil  in  her  life.— -^Mo.  455*  S.  C.  Ciyi 
the  reafon  of  the  jodgmd^nt  was,  becaufe  the  lea/efor  3  lives  vtastmtmgreuAk t9  Aifi^iu$tf  \% if.  !• 
/«r  VHui  of  rej'i9-vi^n  of  rent  ami  hy  reafim  af  tbt  remauidet  i. 

j8.  So  if  the  anceftor  of  the  baron  makes  a  feoffinent  in  fee  upon 
condition^  that  they  give  to  baron  and  feme  in  uil,  and  me  aliens 
after  the  death  of  her  baron,  this  is  within  the  intent,  tho'  out  of 
the  words  of  the  ftatute;  for  they  «re  in  by  feofiment  and  not  by 
the  anceftor  of  the  baron;  and  this  was  adjudged,  as Plowden  re« 
ported.    Mo.  93.  pi.  231.  Pafch.  12  EHz.  0 

19.  If  thehulband  with  his  own  money  purchafes,  for  the  wife's    L554j 
jointure,  land  to  them  and  the  heirs  of  their  two  bodies^  remainder  in 

fee  to  the  wifiy  and  they  have  ifilie  two  fons  and  the  hufband  dies ; 
the  wife  funfers  a  recovery  to  the  ufe  of  the  youngeft  fon,  yet  the 
eldeft  ihall  have  the  land  by  the  ftatute  of  jointure.    Brownl.  30. 

20.  Gift  of  land  to  Thomas  and  to  Mary  his  coufin^  in  conjtdera*  Telv.  tox. 
tion  offervice  done  by  Thomas  and  for  other  coniklefations  him  mov«  waUhcw  S 
ing,  t&them  and  the  heirs  of  their  bodies ;  this  is  not  a  jointure  with*  c.— S.  C.  * 
in  the  1 1  H.  7.  the  donor  not  being  any  ancefior  ofThomasy  and  Tho-  cited  Cro. 
mas  took  nothing  by  that ;  but  it  was  a  voluntary  recompence  given  ^^^r^ 
by  the  bifliop  in  reward  of  the  fervice  paft,  and  the  ftatute  intended  Und  v. 

a  valuable  condderation.    Brownl.  137.  Pafch*   5  Jac.  Ward  v«  Pyatt.— 

WiUoughby.  The  court 

^     '  vanedm 

opinion  in  refpe^l,  that  no  confidtratlon  noas  expreffed  kujervice,  and  the  cmfangtiiiniy  it  fonJUUreaioM 
imfilUd^  and  Popham  feemed  to  think  that  no  confuleration  implied  would  raife  an  ufe ;  for  xi 
before  the  ll.uuce  ay  H.  S.  10.  one  had  enfroffed  his  ferrant  he  Ihould  be  feifed  to  the  ufe  of  the 
feoMhff  but  if  lie  expreflfed  the  confideration  to  be  for  fervice,  he  Ihould  be  feifed  to  his  own 
ufe ;  but  Williams  and  Yelverton  J.  contra.  If  one  enfeoffed  his  f^  the  confideration  is  implied 
Co  change  the  ufe  j  &ad  tlie  fame  on  a  covenant  to  Hand  feifed.    Mot  683.  Ward  v.  SuUmun* 

9.  Vtf« 

The  naming  Mary  Coufin  in  the  deed  is  not  nuKerialy  becaufe  it  does  not  appear  to  be  an7 

coofideratioo  of  the  deed  but  by  way  of  addition  to  her  name ;  but  fince  it  is  found  in  foQ  that 

Jbt  was  bit  coujin  and  that  a  nunrriage  was  intended  between  them  at  the  time  of  tlie  gift,  which  after 

took  elTo^ty  it  ihall  be  intended  the  caufe  of  the  gift  as  well  as  the  ferviie  of  the  baron  ;  but  Hy 

Tanfield  that  can  be  only  for  a  nmiety,  they  taking  by  moieties  as  being  purchafbrs  before  the  cover* 

tore,  fo  for  a  moiety  (he  cannot  be  jointrefii  within  the  ftatute.    Cro.  J.  173.  Ward  v.  Walthew.** 

^    5.  P.  by  Tanfield,  and  that  by  the  baron's  dying  firlt  ihe  comes  not  to  any  part  by  the  baron,  but 

^  far  Che  courfe  of  law  by  furvivorlhip.    Yelv.  loi.  in  S.  C.  but  he  (ays  qumre  of  this  conceit,  for 

rhe  tfber  joilices  did  not  allow  of  it. 

So  it -was  refolved,  13  Eliz.  in  the  court  of  wards  in  one  EDMuiiDt*s  cafe»  where  the  father  mg 

lands  to  thtfom  and  to  a  woman,  whom  be  intended  to  marry  in  tail ;  they  inter-marry  and  have  iuue  t 

the  baron  dies ;  the  feme  farviving  alicni  1  it  ww  adjudged  a  /•fftitttrt  hi  fir  a  moiety ;  but 

Vol.  XIV.  ,         X  X  Wkua. 


554  ^QtnttefiS  an9  Slointute* 

Willianu  J.  denied  it  to  be  law  aad  faid  in  fuch  cafe  it  was  a  forfeitare  (k  tha  wholcv    Cra,  Jt 
J  75.  in  cafe  of  Ward  v.  Walthcw. 

A.  feifed  in      21.  A.  On  marriage  of^^'^Bfr^-'^  TP^  ^'  *?  daughter  of  J.  S, 


fe^  levied  a  covcnantcd  in  confideraiiin'^^Kq  L  paid  fy  J,  S,  and  alf9  ^  the 
^J/^J^/t,  marriage  to  be  bad  between  B.  cmS'M.  to  convev  land  /«  the  vfe  ef 
ifty  andiu  ■?•  ^''^  -^-  ^»^  the  heirs  of  the  body  of  the /aid  M.  begotten^  remain^ 
tcrtothe  der  to  A/s  right  heirs ;  the  marriage  is  had ;  A*  dies  before  the  af^ 
^f*"-^.^'  furance\  hut  B.  in  performance  of  A.'s  covenant  made  the  affuraiue 
•ftu'hcirs  accordingly ;  they  have  iffue ;  B.  enfeoffed  W.  R.  and  after  B,  and 
fUbWe  e/Atr  ML  levied  a  fine  to  the  faid  W*  R.  the  iffue  entered  for  a  forfeiture 
^^un  f"  ^y  this  ftatute.  Refolvcd,  ill.  That  this  conveyance,  tho'  made  for 
^piJ^t\  money  paid  to  A.  the  father  of  B,  by  J.  S.  the  £iither  of  M.  the 
they  had  if-  wife  as  well  as  for  the  marriage,  is  a  jointure  widiin  this  ftatute ; 
^A  ""^  M  ^^  *^^'  "^^  found  exprefsly  to  be  fo,  yet  fhall  be  faid  fo,  2d!y. 
hv^dafi^  That  this  was  eftate  tail  in  the  feme,  and  only  for  life  in  B.  3dly. 
andfuffured  That  the  alienation  by  M.  with  B.  does  not  make  any  forfeiture 
a  cammmrt"  within  either  the  words  or  intent  of  the  ftatute ;  for  here  M.  was 
Sth'^died!^  ^^*fi^^y  ^or  was  the  alienation  with  an  after-taken  huflfandj  but  with 
'  This  was  the  fame  who  married  her  before  the  conveyance  j  but  Doderidge 
held  to  be  fajd,  that  if  the  conveyance  had  been  made  by  A,  to  M.  before  marr 
nuanttT""  ^^^Z'^  't  Would  have  been^  perhaps,  a  more  difficult  quejHop.  But  B, 
within  this  joining  with  M.  in  the  alienation,  they  held  it  to  be  out  of  the  in- 
ftitatctho'  tent  of  the  ftatute  j  and  ^is  Jl  at  ute  being  in  rejlraint  of  the  c§mmM 
SS letter"^  /«w  is  to  be  taken  Jiri£fly  \  and  the  intent  of  it  was  only  to  provide 
of  it,  but  againfl  difmherifon  to  the  heirs  of  the  hufband  contrary  to  his  in- 
being  vvith-  tent;  and  adjudged  for  the  defendant.  Cro.  J.  474,  Pafch.  16 
mif^ief  r  >c-  B-  R-  Kirkman  v.  Thompfon. 

alfo  within  the  remedy,  the  makers  intending  to  avoid  the  difherifon  of  heirs  provided  far  bj 
the  jointure,  and  this  was  faid  to  be  a  much  ftronger  cafe.    Co.  Litt.  365.  b.  ^.f). 

•   22,  Baron  and  feme  fold  the  land  of  the  feme^  and  purchafcd  otter 

land  with  the  money  to  the  baron  and  feme ;  this  was  agreed  Arg.  to 

be  a  jointure  within  this  ftatute,  becaufe  the  monev  is  a  chattel  vcft- 

cd  in  the  baron,  which  he  might  difpofe  of  at  his  pleafure ;  and 

r  r  r  r  ]  therefore  when  he  purchafed  with  it  other  land,  the  law  will  not 

'  conftrue  it  to  be  any  other  than  a  purchafe  by  the  baron,  and  fo  a 

jointure  to  the  feme.     Palm.  217,  2i8.  Mich.  19  Jac.  in  cafe  of 

Kinaflon  v.  Loyd. 

*  Remain-        23.  A  IS  feifed  of  land  in  fee^  having  ifliie  a  daughter,  the  Isnd 

d^ih^^*-     ''^^"g  of  the  value  of  20  A  per  ann.  upon  marriage  of  this  daugkter 

tail  general,  ^'^^  B,  in  confideration  of  this  marriage  and  115I.  paid  by  B.  to  A, 

lemaindcr    he  aflures  the  faid  land  to  the  ufe  of  B.  and  his  (aid  daughter  in  tail, 

r'^^^^^fhi^   *  ^^^y  ^^^^Y  ^^  ^^^^  ifCikt;  B.  dies;  the  wife  aliens  this  Ian  J  to 

other°         ^  ftranger  and  well ;  for  it  is  not  a  jointure  within  11  H.  7.  becadb 

daughter,     it  was  the  land  of  her  father.     Jenk.  319.  pi.  20. 

Palm.  213. 

Linafton  als.  Kinafton  v.  Loyd. Cio.  J.  624.  S.C.  accordingly,  Mich.  10  Jac  in  die  ex- 
chequer, Kynafton  v.  Loyd.— ^Jo.  13.  Mich.  18  Jac.  S.  C.  but  after  the  limitation  to  the  feM« 
in  tail  general,  reports  the  limitation  over  10  be  to  the  right  heirs  of  A.  the  father ;  and  it  vm 
refolved  by  all  the  baroos  una  voce  to  be  out  of  the  ftatute. 

If  this  fe-  24.  Baron  and  feme  tenants  in  tail  of  the  purchafe  of  the  baron 
cnid  feoff-   jj^yg  -ji^^  p^Q  yj^j.  (jjg  baron  makes  afeoffrmnt  to  the  stfeofbiaf^ 


^r  lifty  remainder  to  the  wife  far  lifti  remainder  t9  thefconifin  and  '^e  f«n« 
his  heirs ;  the  hufcand  dies ;  and  the  feme  enters  and  makes.  *feojf^  7o7ti^^we^ 
tnent  to  the  iffue  of  the  fecund  fon ;  the  eldeft  fon  enters  for  the  iorfei-  then  the  * 
ture  within  the  ftatute  ii  H.  7.  and  it  was  adjudged  without  any  «nrryofthe 
difficulty,  that  his  entry  was  hwful,  and  that  this  feoffment  by  the  ^ias^if^^ui 
feme  ( tho'  it  be  to  him  that  had  the  reverfion  in  fee)  is  a  forfeiture  as  for  a  for- 
within  the  faid  ft:itute;  fof  they  all  agreed,  that  by  the  entry  of  f-'iturehy 
the  feme  ihe  was  remitted,  and  that  there  is  not  any  difference  as  ^j^^^^l^^ 
to  this  between  eftate  at  common  law  and  this  eftate  limited  to  her  and  if  ic 
bv  the  ftatute  of  ufes,     Sid,  63.  Mich.   13  Car.  2.  B.  R.  Jones  wasno^T- 

V.'  PhilpOU  <^ti«uan,t 

'^  (as  they 

ht:ld  it  was  not  hcinir  nnadc  ^  ?^im  in.  whom  the  reverfion  in  fee  was  well  Iodised  by  thefirft  feofp. 
inent)  mir  forfeiic-d  thrn  the  eiitiy  «»f  the  eldeft  fon  is  knvful  us  heir  to  tbv  f.rft entail^  ihtfrji  dijcm^ 
tin'.\in:t  htvi^  pu:  ^rd  by  tbft  emitter  of  the  feme,  and  fo  quacunque  via  data  be  the  fecond  feoffment  by 
the  feme,  forfeiture  or  not,  the  entry  of  the  firft  fon  was  lawful.  Lev.49.  Jones  ▼.  Philpot.— • 
*  Infeulfed  the  fecond  (o\\  in  fee.     Lev.  49.  S.  C. 

25.  A  man  upon  his  marrjage  made  a  fettlement,  whereby  he 
was  tenant  for  life^  then  to  his  wife  infpectal  taiJj  of  lands  of  ^00  L 
f^r  ann.  value,  with  remainder  to  the  right  heirs  of  the  hufband ; 
the  hufband  and  wife  joined  in  barring  this  fettlement<i  and  a  new 
Settlement  was  made  in  this  manner,  viz.  to  J.  S,  and  his  heirs  in 
truj}  as  to  lands  of  i^oL  per  ann,  for  the  wife  and  the  heirs  of  her 
body  \  and  for  want  of  fuch  iffue  in  trufty^r  the  hufband  and  his  heirs ; 
the  hufband  died  without  iiTae,  and  the  wife  fuffered  a  recovery, 
and  devifed  the  lands  for  the  payment  of  her  debts  and  died  without 
iffbe ;  on  a  bill  brought  by  the  heir  of  the  hufband  againft  the  de- 
fendants, creditors  of  the  wife,  the  queftion  was,  whether  this  was 
fuch  a  jointure  made  on  the  wife,  fo  as  to  make  a  recovery  a  for- 
feiture within  the  ftatute  1 1  H.  7.  For  the  defendants  it  was  object- 
ed, that  a  court  of  equity  ought  not  to  give  any  aiHftance,  becau(e 
the  ftatute  makes  the  recovery  a  forfeiture  of  her  eftate,  and.  gives 
a  remedy  by  way  of  entry ;  and  in  this  cafe  flie  has  only  a  truft, 
and  no  eftate  to  forfeit ;  it  was  likewife  urged,  that  this  cafe  was  out 
of  the  words  and  meaning  of  the  ftatute;  for  the  limitation  here  is 
tc)  the  v/ife  in  general  tail ;  and  on  failure  of  iflue  of  that  marriage, 
the  iflue  by  any  other  hufband,  would  have  had  the  land,  and  mi^ht 
without  doubt  have  fuftered  a  recovery,  and  barred  the  remainder 
suid  the  ftatute  only  intended  to  provide  for  the  iflue  of  the  hufband, 
whofe  the  lands  were ;  it  was  urged  that  thefe  lands  could  not  be 
faid  the  hufband's ;  for  the  wife  by  parting  with  her  former  fettle^ 
ment  which  was  400/.  per  ann,  for  this  of  i^ol.  per  ann.  was  a 
purchafor  of  thofe  lands ;  and  if  the  wife,  m  confideration  of  this 
fettlement  had  fold  lands  of  inheritance  of  her  own,  it  would  not 
have  been  within  the  ftatute.  On  the  other  fide  it  was  faid,  that 
this  was  to  aid  a  forfeiture;  but  as  xht  Jlatute  makes  the  fi^fFering  f  ^^5  1 
a  recovery  a  forfeiture,  and  gives  an  entry  to  the  perfon  that  has  L  J  j  J 
the  next  eftate,  fo  in  another  place  it  mak.  s  all  recoveries  fuffered  by 
ajointrefs  void;  and  upon  that  claufe  it  is  proper  to  come  into  equi- 
ty, to  have  an  execution  of  the  truft ;  and  this  cafe  is  within  the 
words  of  the  ftatute,  for  the  flatute  fays  any  eflate  limited  to  the  wife 
fr  to  her  ufe}  anditus  ftatute  was  before  the  ftatute  of  H.  8.  of 
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ti&S|  at  which  time  z  life  was  die  fame  diin^  that  a  tnA  is  now} 
pott  the  flatute  &VS|  Ifmtid  fir  lifi  #r  fir  tadi  now  a  general  tail 
^s  as  much  ^  int^il  ;is  a  Special  one,  and  as  much  within  the  words 
f£  the  ftatute,  and  the  ftat^te  intended  to  provide  for  the  remainder* 
man  as  well  as  the  ifijiei  (he  ofaje&ion  (tfher  being  a  ini^rchafor,  is 
guite  tp  take  away  the  ftati^te ;  for  fo  is  every  jointrefi,  and  if  flie 
I»d  kept  her  former  jointure  that  hid  been  under  the  iame  leftric* 
tions }  and  of  the  fame  opinjoii  was  my  lord  keeper,  and  decreed 
accordingly.  Trin;  1700.  Abr.  Equ«  Cafes  220|  221.  Symfoo  Vt 
Turner*  •» 

24S.  At  on  marriage  of  B,  bis  fon  with  M.  fettles  lands  to  the 
)iieof  B.  for  life,  i-emkinder  to  M«  for  life,  reipainder  to  the  heirs  of 
their  2  bodies,  remainder  to  B.  in  fee*  B*  and  bts  toifr  by  deed  and 
fine  nioftgagi  infte^  and  fubjedi  to  the  mortgage  the  lands  are  rtt 
Jittkd  U  the  ufeofB.  fir  lifi^  and  afi^r  bis  and  bis  fuifi's  Jeaah  t» 
tbi  biirs  6f  her  t^  by  bim  begotten,  remainder  to  his  right  hoisi 
A*  dies;  M.  fufters  a  common  recovery;  Lord  Keeper dcNibced| 
whether  M/s  eftate  for  life  by  the  firft  fettlement,  and  the  }imitatioi| 
to  the  heirs  of  her  body  by  me  fecond  did  not  confdidate,  and  dm' 
^y  feveral  deeds.  He  kiid  that  the  authorities  are  only  in  the  z&i'^ 
inative,  yiz.  that,  if  by  the  fame  deed,  it  foall  confolidate,  but  not 
|i^gative|yi  viz.  that  theylhould  not  if  by  different  deeds ;  and  ^d 
|hat  in  the  cafe  of  Pybus  v.  Mitforp,  where  is  no  cxpreis  effate 
^r  life  Iimiteid  but  arifcth  by  implication,  it  is  held  that  the  eftate 
was  poniblidatedf  The  court  would  advife.  2  Yemr  4^^  4^9* 
pill.  I TO4- Clifton  y.  Jackfon. 
_  27.  Xord  Wright  was  of  opinion  that  a  trujt  or  equity  ^redim^- 
fi9n  was  within  me  ftatute  of  ;  i  H*  7.  which  exprefsly  extends  to 
ufes ;  but  if  it  be  a  penal  ftatute  as  the  ftatute  of  Gloucefter  the  heir 
ihall  not  be  aided  pr  affifted  in  equity.  HilL  1704^  2  Vem.  489^ 
|n  cafe  of  Clijfton  y.  Jackfon, 


(K)  Forfeiture  by  ?  1   H.  7.  20,  waived  by  what 
Ad|    and  who  mufl  t«ike  Advantage  of  the 

Forfeiture, 

-^JV^  !•  If*  jointrefs  commits  a  fyrfeit^re  by  ^c  11  H.  7.  aa  an4 
rj^^  ^^  fj*?^  fprfciture  committed  tbi  remaindnr^mam  fiffi^  a 

liJkrr  ctti/ri  tHWity  by  hts  own  ^Frament  again/l  bim^  and  fo  diiables  hii&felf  to 
«W5  if/^#i  take  bdnefit  thereof,lb/j  ijfui  afier  bis  deatbjbatt  Mt  take  benefit  dt 
f //Jt«i  i^*  |)eca|ife  his  father  was  in  effe  at  the  time  of  the  forfeiture,  and 
widC.  bu  pould  not  enter,  af^  a  perfon,  that  is  not  in  renim  natura,  or  thsc 
Ir^ To'*  •  "^^  ^*^  immediate  interejt  at  fbe  time  oftbefirfeitttre^ncY^  flnll 
iitcTOifri.  P^^  benefit  of  this  ad  when  there  was  (pne)  in  cflc  at  the  time  of 
ed,  and  the  &e  forfeiture,  and  whq  could  not  enter,  and  yet  had  power  to  bar 
iMryf^umdoH  hy  fine  or  recovery  fuch  perfon  as  would  claim  the  benefit  of  this 


1^5.^    ?f*:     3  Re|).  ^j.  ^d  refolutioh  in  Lincob  College 

ibm  timu    Afterwards  B.  dies,  leaving  iOue  D.  a  foD.    C  married  £.  aii4  Oie  wldi  hm  fccao4 
huibanA  enfeoflbd  J),  the  Ufue  in  uil.  and  then  B«  «ul  C.  the  feme  re^entred  iD*'  '     ' 


3[0lntr^l  and  Solntttte;  *s^7 

€9j»fMce  etf  irmt  to  J.  S,  and  after  ttdered  i^oi  C,  the  fern  for  the  fmfatwrt  Vf  thil  ilatute ;  but  vA* 
judged  for  the  feme ;  becauft  Ji,  the  fon  bad  Urred  himfe/fi»  tak$  temtfito/t  the  forfeitoft  \ff  thit 
Aacute,  by  bis  levying  a  fine.  And  J.  S.  the  cmmfu  fiaU  net  tike  hemfii  of  the  fc^rfeitufe ;  /«r  ii  was 
a  Jim  iy  ykfpd  tmtf  and  no  intereft  pafled  by  it. '  In  the  cafe  ;n  3  Rep.  be  that  leried  ihe  fine  had 
a  real  remainder  in  him.  But  in  the  {iridcipal  cafe,  D.  had  onh  a  dry  right  to  an  diau  tail  aftn  tb§ 
deatbof  th feme  bit* mtber.  And  fo  riote  Che Hiflerence.  And  jodf^ent  was  girefl  againiltbd 
plaintiff.    N6y.  xit.  Ward  ▼.  Mathew. 

S.  C.  Cro.  J.  174.  Trin.  5  Jac.  B.  R.  reports  that  after  £.'i  death  C.  re«eot4fred|  aiid  afterwatds 
D.  levied  a  fine  come  ceo,  &c.  to  the  defendant,  and  C.  after  thia  enfeoffed  O.  her  younger  fon^ 
and  that  afterwards  13.  entered  and  enfeofled  the  defendant,  and  then  one  R.  S.  ooulin  and  beir  of 
A.  Che  donor  entred,and  let  to  the  defendismti  and  the  youngef*  fon  enter^  upon  him.  It  was 
relblved  chat,  admittiag  this  a  jointure  within  this  flatutej  which  ic  is  not^  yet  here  neither  the 
beir  nor  conufee  fhadl  take  advantage  of  the  alienation  ;  for  the  feofffneniby  C  and  fi»to  defeat- 
ed  by  her  entry  afUr  E.*s  death»  and  the  fine  by  tt.  gave  no  intereft  to  the  defendant  but  only  by 
eftoppel ;  becaufe  D.  had  nothing  at  the  time  of  the  line,  nqpr  the  dmufee^  yet  0.  bad  given  his 
riglit  to  Che  entail,  and  concluded  bimfelf^  that  he  cannot  enter ;  and  the  conufee  cannot,  becaufe 
be  has  nothing  but  by  eftoppel,  and  no  revetjm^  whereas  in  Sir  G»o.  Brow's  casI,  cfa^'bcir 
in  tail  had  a  revajion  in  fee  exftSemt^  and  by  his  fine  |ave  that  rever&tfil  to  tlie  ctfnufec* 


(L)  Equity. 

Z*  jD  ARO>N  fettles  in  jointure  lanii  In  mortgage  mA  iid  Intef^ 
•"  taU;  fhe  got  adminiftration,  but  decreed  to  account  fbr  the 
pedbnal  eftate,  and  that  to  be  applied  towards  the  discharge  «l  the  mort^ 
gagei  but  rents  of  the  jointure  lands  fince  her  hufixuid'ft  deeeafe 
not  to  be  brought  into  the  account,  but  to  be  made  good  by  the 
defendant  (the  heir  at  law)  with  intereft,  and  the  plaintiff  to  enjor 
the  land  during  her  life,  and  after  the  account  the  defendant  to  ele^ 
lyithin  a  limited  time  to  redeem  or  not,  and  eive  notii^e  to  the  plain-' 
tiff  to  redeem  on  payment  of  principal  intereft  and  cofts,  and  the  de<* 
fendants  the  mortgagees  to  affigti.  Fin,  R.  97.  Hill.  25  Car*  3« 
Atkins  V*  Nunn  &  aJ. 

2.  Jointrels  paid  off  a  mortgagi*  She  was  decreed  to  holdoifir  *tiU 
ihe  or  her  executors  be  fatisfied^  and  intereft  to  be  allowed  her* 
Ghan.  Cafes  271.  Trin.  27  &  28  Car.  2.  Corniih  v.  Mew. 

3»  Hufband  after  marriago  gives  a  voluntary  bond  to  fettle  ft 
jointure  of  loot  per  ann.  znAJettUs  lands  aecordingty.  The  bond 
is  delivered  up  to  be  cancelled.  The  hufband  dies,  the  jointrefe  19 
evi^ed.  The  wife  took  out  adminiftration*  Decreed  per  Mafte^ 
of  the  Rolls,  that  fince  (he  was  now  intitledto  dower^  (be  ihoiild  re* 
coyer  it  at  law,  and  what  diat  fell  ihort  of  the  jointure  i&  vsiliie 
ihould  be  retained  by  her  out  of  the  perfenal  eftate,  notwithftandtng 
die  bond  was  after  marriage  and  voluntary,  and  d^liveml  up  to 
be  cancelled  ;  for  an  agreement^  dio*  voluntary  under  band  and  fealf 
ought  to  be  decreed  by  this  courts  and  the  delivery  up  of  the  bond 
by  a  feme  covert  could  no  way  bind  her  intereft.  Venu  427^ 
Hill.  1686.  Beard  v.  Nutthall. 

4.  If  there  be  a  jointreis,  and  a  covenant  that  hox  joinhtn  Jball  bi 
effuch  a  yearly  value^  and  it  fells  ihort ;  tbo'  her  eftttf  be  not 
without  impeachment  of  waft^  yet  ihe  may  commit  VMfi  fi  fi^  on  ta 
make  up  the  drfeei  of  the  Jointure,  and  equity  wtU  not  pmibiit  it* 
i^licb.  1698,  Abr.  Equ.  Cafes  2az,  222,  Qoxm  v«  Carew« 
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*««(c-»)  (A)    fTiat  it  is,  and  Proceedings. 

S.  p.  And  t-  A  Writ  newly  brought  by  journeys  accounts  is  quedam  mtdi 
therein  the  £\^  a  tantinuance  of  the  firft  writ;  reiblved  6  Rep.  10.  b. 
^.^.  «'"•  45  Eli».  C.  B.  Spencer's  cafe. 

any advwit^tfref  butfu^h  at  bt  Mat  the  tim tfthtfrji  wni*     Per  tot.  Cur.  Cro.  J.  590.  Mich.  iS  Jac. 
B.  R.  in  cafe  of  Walthal  v.  Aldrich. 


And  there-  2.  A  Writ  by  jonrneys  accounts  is  a  taking  up  and  puiiking  the 
ma^dlm/*'  ^'^  adlion  in  a  reafonablc  time,  which  is  to  be  difcufled  by  Ac  dif- 
muftai.  cretion  of  thejuftices;  per  Lee  J.  Gibb.  290.  cites  6  Rep.  Spen- 
ways  niew   cer's  cafe. 

certainly 

the  time  o(  abatement  of  the  firft  writ,  fo  thit  it  may  appear  to  tite  court,  if  the  lait  vrric  ins 

brought  by  joumeyt  accounts.    6  Rep.  x  r.  a.  in  a  nota  of  the  reporter  in  Spencer's  caiie. 

3.  When  a  writ  is  purchafed  by  journeys  accounts,  it  is  iaid  in 
the  npHcaiiony  (rtciting  the  former  writj  and  that  it  abated^  md 
Jheviing  all  in  certainty)  Jiiper  quo  the  demandant  per  dietas  cvnpvtsi. 
ifecenter  tulit  quodJam  ahud  hreve^  fcfr.     For  the  allegation  of  jour- 
neys accounts  is  always  either  by  way  of  counterplea  to  ouft  the  te- 
nant of  voucher^  or  by  way  of  replication^  as  it  moft  commonly  is  U 
•Orig.        9u^  tne  tenant  of  the  plea  oi  nontenure  ox  jointenancyy  or  any  other 
^cad^  '?•     P^^  accruing  *  upon  matter  after  the  date  of  the  firft  writ.     6  Rqk 
(fur)  as  it      \^*  ^*  *'*  ^  "°^  ^7  '^^  reporter  in  Spencer's  cafe^  cites  Lib«  Intrat* 
feems.  tit.  Journeys  Accounts,  fol.  382.  b. 

4*  In  journeys  accounts  you  fball  never  change  your  count ;  and 

the  old  way  of  journeys  accounts  %uas  to  pray  a  new  writ,  and  then 

to  proceed  on  the  former  roll.     Dieta  is  iter  unius  cUei.     12  Mod. 

229.  Mich.  10  W.  3.  in  C.  B.  Anon. 

<Rep.  II         5«  Fifteen  days  was  the  time  allowed  by  common  law\  hut  if  it 

by  the  re-     were  a  cafe  where  an  attorney  might  be,  there  muft  have  bcca 

18  e!  3."su^  ^^^V^  time,  becaufe  he  muft  give  notice  to  his  principal  of  the 

and  322.3.  abatement  of  the  writ;  but  the  judges  upon  examination  of  cir* 

lit.  Jour,      cumftances  are  judges  of  reafonabfe  time,   Arg.  Mich.  13 'V^''.  3. 

coLfiV    12  Mod.  575. 

— » Inft.  567.  fays,  the  reafon  of  fixing  fifteen  «lays  was^  that  the  fame  was  accounted  a  re». 
fonnbie  time  for  the  party  fuctKnonedy  &c.  to  appear  in  court  from  any  part  of  England. 
Writ  brought  wil'm  30  .iTvx  after  abatement  of  the  fiiil  is  a  recent  proifecution.    i  Sulk,  lot. 
Mcb.  9  W.  3.  C.  B.  iOlobb  v.  T^oroughseod. 


(B}/« 
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(B)  in  ns)hat  Cafei.  SwFinet 

ti  T  T  lies  in  no  cafe  where  a  foU  plaintiff  or  demandant  dies  y  there  a  %vrit  by 
-*•   his  heirs  or  executors  fllall  never  have  this  writ,  though  in  journeys 


accounts  IS  * 


a  quare  impedit^  where  the  death  after  the  6  months  is  peremptory.  ^J^" 
6  Rep,  10.  b.  in  Spencer's  cafe,   cites  lo  E.  i.  tit.    Darrien  Prfe-  Z^abe 
fentment,   2i.  F.  N.  B.  32.  (C)  10  E.  3.  i6.    Dionife  de  la  wrinsahat* 
River's  cafe,  idbytbe^k. 

ctajt  tf  0119 
•fthc  plaintlffi  or  d^f aidants^  or  by  reafon  ofmif^rifion  m  tbefirjt  wit,  m-  hy  fame  default  or  milprifion  M 
#Atf  cleikf  0"  other  Iik€  caufe  which  ought  to  be  mumftfltdin  tbt  fecondvirit.    Afg.  Cro.  J.  590.  Mich. 
iS  Jac«  B.  R.  in  cafe  of  Walthall  v.  Aldrich. 

2.  Pracipequod  reddat^  the  tenant  pleaded Jointenancy^  the  deman^'  V  r  eg.  1 
Jant  averred  that  at  another  time  he  iroughtfuch  another  writ  againjt  i^^^  pra,, 
the  tfnanty  which  abated  for  falfe  Latin^  as  (dicunt)  for  (dicit)  and  ctpe  be  a- 
hc  purchafed  this  writ  by  journeys  accounts,  and  the  day  of  the  firft  ^^ted  by 
writ  purchafed,  the  tenant  was  fole  tenant;  and  the  tenant  dared  ^iFThTiMrt 
not  demur  but  vouched,  and  therefore  it  feems  that  it  well  lies  by  of  the  te- 
journeys.    Br.  Journes,&c.  pi.  lo.  cites  38  E.  3.  4.  nant,  be- 

joincenant  is  feifed  per  my  &  per  tout,  and  may  occupy  the  whole,  he  (hall  have  new  writ  by 
journey.'s  accounts.  6  Rep.  lo.  a.  ReiblvAl  in  Spencer's  cafe>ii  »and  cites  17  E.  3.  39.  38  £.  3* 
i6.  33  H*  6. 9k.  41  £.  3. 4.  . 

3.  Pracipe  quod  reddat  by  feme  againji  two  5  the  one  faid^  that  he  J*"^^'  90- 
nuas  tenant  of  the  whole  the  day  of  the  writ  purchafed^  &c.     Abfque  ^    '^^'   '   * 
boc^  that  the  other  any  thing  had  and  vouched^  &c.     The  demandant 

faid^  that  the  baron  and  this  feme  brought  another  fuch  aSlion  againjt 
thofe  two^  and  they  pleaded  jointly  to  the  aiJion  and  the  baron  died^  and 
the  feme  haa  frefhly  purchafed  this  action  within  8  days  after  the 
death  of  the  baron,  judgment  if  he  fliall  be  received  to  plead  feveral 
tenancy,  &c.  and  the  writ  awarded  good  ^  quod  nota.  Br.  JourneSy 
&c.  pi.  5.  cites  43  E.  3.  16. 

4.  In  dower  tht  tenant  pleaded  non-tenure^  2Lnd  the  demandant  faid,  Jcnk.  90. 
that  at  another  time  he  brought  fuch  another  writ  againJl  him  and  P^  '^^'  ^''^ 
another^  and  named  him  y.  W.  who  pleaded  that  his  name  was  y.  S. 

end  found  for  him^  by  which  the  writ  abated,  and  he  brought  this 
writagainft  them^  zi\d  averred^  that  they  were  tenants  the  day  of  the 
firji  writ  purchafed  by  journeys  accounts^  and  the  opinion  of  the  court 
was  againft  him,  and  that  he  cannot  have  it  by  journeys  accounts  ; 
for  mifnofmer  is  his  own  default.     Br.  Journes,  &c.  pi.  9.  cites  14 

H.  4.  23. 

5.  But  where  the  writ  abates  for  falfe  Latin,  he  (hall  have  a  new  s.  p.  Ibid, 
writ  by  journeys  accounts.     Br.  Journes,  &c.  pi.  9.  cites  14  H.  pi.  6.  cites' 

4-  23.  f  s%V  "^ 

lbid.pl.  y4  cites  21  H.  6.  8. »  S.  P.  :\nii  fo  for  v>tf  ianre  or  nuanteffarfH ;  Ii^csufe  this  was  the 

default  of  che  clerk,  in  Cttancery,  and  not  of  the  demaudanc ;  reiolved  6  Rep.  10.  a.  Hill.  45  Ellz* 
C.  B.  in  Spencer's  cafe.-«And  for  che  like  reafon  where  tiie  writ  abates  far  default  ofgoodfummcnsp 
which  is  the  default  of  the  Iheriff.  Ibid.  Spencer's  cafe.— —If  the  firft  wric  ahate  through  the 
Jaub  of  the  plaintiff,  there  fhall  not  be  a  new  one  by  journeys  accounts;  but  where  it  abate*  h^jmltof 
/A#(irrA  there  fiiaU*  za  Mod.  576.  Arg. 

X  X  ^  ^.  So 
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S.  p.  Jenk.  5,  So  if  it  be  brought  ugainft  two  and  tbi  mi  £is^  he  fliaU  \xa% 

lor  m  ttus  ^^  ^y  joumevs  accounts  againft  die  other  $  per  Skrene^  quod  noa 

cafe  it  negatur.     And  fo  per  Cur.  he  ought  to  Avrr,  tbat  tbey  were  tenants 

abates  ^/£e  the  day  of  this  writ  purchafed  \  quod  nota.     Br,  Jounies,&c.  pL  9. 

f^.Sf  cites  14  H.  4. 23. 

H^nft  two,  if  one  dies,  the  writ  (hall  abate,  >iit  the  fomvor  ihall  hafeaffife>y  joarneys  accBoats. 
Jeuk«  130.  pL  64*  cites  4  E.  4. 9* 

7*  yudicial  writ  ihall  never  be  purchafed  byJourncTS  accounts. 
6  Rep.  ID.  a.  in  Spencer's  Case,  cites  22  H.  6.  62.  27  £•  3. 
84*  and  45  £•  3.  tit.  Journeys  Accounts  10.  And  the  reafon  is, 
becaufe  a  judiaal  writ  ihall  never  abate  for  ibrai|  cites  4  H.  6« 

3-4- 
Pt/ where  8*  In  quare  impeditj  by  the  baron  andfeme^  the  writ  abated  by  the 
the  plainuff  dootb  of  the  fime^  and  the  baron  brought  another  writy  and  fienarty 
jomed^was  "  p^aded  in  har^  he  may  aver^tbat  the  ehureh  was  void  within  Jbf 
mcuUahigk  mouths  before  thefirft  writ  pureha/edi  for  it  is  abated  there  by  the 
fem&igthe  a£f  ofGod^  and  not  by  the  folly  of  the  par^ ;  per  Newton.  .  Br. 
rt^ugh?***^  Journes,&c.  pi.  12.  cites  7  H.  6. 16. 

that  Inafmuch  as  this  ihall  be  accounted  his  mwn  defimit,  he  IhaU  not  havea  writlvy  joonicTsae. 
countc,  and  agreedj  that  the  books  are  clear  that  the  writ  (hall  abate,  f  IX  55.  a.  b.  pL  7.  Palich. 
34^  35  H.  8.  Anon.  Br.  Qoare  Impedit.  pi.  75*  cites  7  H.  6. 14^  15.  Bmit  (eemc 

bf  the  ether  part  of  the  cafe^  (though  not  cleariy  exprefled)  that  if  this  being  made  a  knight  w« 
not  the  aa  of  the  elaintiff  himfelf,  bat  that  he  had  been  cvufdU  ihr  fir  iat^  t9  U  maA  m  tt"^^  fas 
any  man  having  lands  of  a  certain  value  was  compellable  to  be  at  that  tiine»  ontiU  the  la  Car.  u] 
then  he  might  have  *  had  this  writ.  Vid.  Ibid.  [And  after  this  cafe  it  was  cna61ed  by  1  E* 

>idd 


6.  cap.  7.  that  making  a  phuntilF|  lcc«  koighty  4sc  ihoukl  not  abate  the  fnit.]        f  S.  C. 
Rep.  10.  b.  in  Spencer's  cafe. 

9*  Dower '^  the  tenant  £esj  the  demandant  brings ^anaiherwrti  of 

dower ;  ihe  fliall  not  have  advantage  of  journeys  accounts  in  the 

new  writ.    Br.  Joumes,  &c.  pi.  13.  cites  7  H.  6.  34. 

S.  P.  F(ir  10.  This  writ  ihall  not  be  brought,  but  where  thefirfi  writ  was 

the  time  of  ferved  and  retunud  $f  record.    6  Rep.  10.  b.  in  Spencer's  cafe,  dtes 

!L"*'^Lm   H  H.6,  7. 

mna  wgbt  to       ^  I 

m^ear  to  the  courts  that  they  may  thereby  fee  whether  the  fecond  writ  be  fued  oitt  in  convcakot 

time.  Arg.  12  Mod.  ^74.  dtes  14  H.  6. 7.  6  Rep.  10.  b.  9  Ed.  4. 6. 

S.  P.  In  1 1,  Pracipe  quod  reddat  is  abated  by  wager  of  law  rfnon^fummns^ 

"todnSi  the  demandant  brought  another  writ,  the  tenmit  pleaded  non^tenure^ 

avoid  mc/m  the  demandant  alledged  this  matter,  and  that  he  has  brought  this 

/r^wntf*,  new  writ  by  journeys  accounts,  and  that  the  tenant  was  tenant  the 

fcoflSicnts  ^y,  ^^  *®  ^^^  ^"^  purchafed ;  and  per  Newton,  a  man  ihall  ha*  tf 

the  tenant  writ  by  journeys  accounts  by  ♦  abatement  of  writ  by  ley  gager  ef\ 

t^ouid  have  funonons.    Br.  Journes,  &c.  pi.  15.  cites  22  H.  6.  41. 

vouched  in 

delay  of  the  donaadant.    Br.  Jonmes,  Sec.  pi.  zz.  cites  1 1 H.  6. 34* 

12.  Praecipe  quod  reddat  is  brought  againft  the  baron  emdfi    , 

and  the  writ  abated  by  death  of  the  feme ;  the  demandant  ihall  hare 

a  new  writ  by  journey's  accounts  againft  the  baroee.   Br«  Jour* 

nes,  &c.  pi.  19.  cites  21  H..6.  42.  b. 

S.  p.  Jenk.       1 2.  If  ^rit  abates  by  defaidt  of  the  plainfljl  as  if  he  name  the  ir- 

^'  ^  Rep.  ft^f^nt  efquiroy  where  he  is  a  knight^  &c.  of  which  he  may  hare 
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eonofimcei  he  fliall  not  have  a  new  writ  by  jourAeys  aceottnts  %  'o.  s.  f« 
r9nira  whan  be  canmt  have  cmufance  thereof  as  of  jointenancy)  hSl^Ic 
&c.    Note  die  Aference.    Br.  Jonmesi  &c.  pi.  22.  cites  32  n.  Kiie.  c!  s. 

^  cafe i 

And  cites  32  H.  6*  i3*  but  it  feexns  mifprioted  {«S]  for  [h]* 

14.  It  was  fald  for  law,  that  if  the  tenant  in  precipe  ptod  reddai  If  thetviic 
fUads  mn't^nure^  and  the  demandant  confejfes  tt^  that  he  mall  have  a  ^^^^'^^ 
hew  writ  by  jeumejrs  accounts.   Br.  JourneSi  2cc.  pL  i.  cites  33  ^i^t!ti^ 

H.  6.  2«  mandaqt 

fliaUaot 
tiave  a  new  writ  by  journeys  aocoonts ;  becaofe  t^xtfrfi  writ  was  commmeeM  wkb^u  ea^e  9r  €h^  pr^m 
lahti  mhmr  of  canfe.  RefolTetly  6  Rep.  10.  a.  in  S  p  encb  r's  Casz,  cites  33  H.  6.  &tt  a  prac^K 
,  of  a  manor  being  abated  by  tieii'timrtvfparttl,  he  (bail  have  this  writ ;  becaufe  the  tenant  was  te^ 
nant  of  the  refKlue»  for  which  the  new  writ  is  broug^ht^  and  it  may  be  an  hardfliip  to  compel  him  to 
know  in  whom  the  eftateof  every  part  of  the  manor  confiib.  ftid.  ekes  4  E.  3.  i594«-.-»£Thei» 
is  np  fuch  page,  but  it  feeaasas  if  it  means  [i  j.  b^j 

1$.  Femudeni  the  tenant  at  thefirft  day  eenfeffed  the  a£iionj  and 
it  was  alledged  for  the  king,  that  this  land  belonged  to  the  ward  ef 
the  Urngj  and  prayed  that  by  the  conieffion  of  the  tenant  himictf  he 
inall  be  fined,  becaufe  he  had  usurped  upon  the  poffeffion  of  the  ' 
king;  and  of  this  it  was  doubted^  and  the  deenandant  up§nikisfaU^ 
that  the  defendant  badnatbing  in  the  landj  and  prayed  leave  U  inquieft 
a  better  vnrit^  and  it  was  awarded  that  he  take  nodiing  by  his  wril^ 
but  he  (hall  not  have  leave  to  inquire  a  better  writ,  for  this  weu 
not  the  aii  of  God  but  the  foUy  of  the  party  himfelf.  Br.  Joumes^ 
&c.  pi.  3.  cites  33  H.  6.  34. 
^    16.  Journeys  accounts  Ues  on  death  of  teftator  in  fuare  impe£tm  The  oooic 

•xecutor  take  care  if  it  iies  or  not,  and  in  what  form  the  writ  (hall  be.    Cro«  E.  174.  Walcer 
Jkloyle's  cafe.—- «-6  Rep.  10.  b.  Contra  in  Spencer's  cafe. 


17.  A  fuond  writ  of  journ^  accounts  will  not  be  allowed.   7  f  r6l  1 
Rep.  (45)  b.  Mich.  4  Jac.  in  Kenii's  cafe.  ^wiebe 

mBH'fuited  u^  thifirji  be  never  fliall  have  another  writ  by  jovmeys  accounts.  Arg*  ^t  Mod.  57|« 
175.  cites Fit£.  Joum.  Ace  13. 16.  and  Hugh.  Ab.i77. 

18.  A«  and  B.  were  jointenants  for  years.  B.  fuffered  C.  to  oe- 
cup|^  his  moienr  with  him,  and  A«  brought  a  writ  of  partitiom 
agamft  B.  and  C.  fuppofmg,  that  B.  had  granted  a  part  of  his  moiety 
to  C.-— C.  (hews  that  he  was  tenant  at  will  to  B.  whereupon  the 
writ  abated  Refolved  that  A.  might  have  another  writ  of  parti« 
tion  againft  B.  by  journey's  accounts ;  for  the  pojej/ion  of  C.  was 
good  colour  for  bringing  the  writ  againft  him,  and  A.  could  not  take 
notice  what  cftatc  C.  had,  &c.  Cro*  J.  21 8.  HiU.  6  Jac.  B.  R. 
Beedle  v.  Clerk. 

19.  If  zn  aj/ife  he  within  20  years  9ft6r  a  difleifin,  and  before 
judgment  20  years  pafs^  and  then  the  demandant  dieSj  the  heir  can* 
not  have  another  affife,  but  he  mu/I  have  a  writ  of  entry ;  and  it  will 
be  hard  to  prove,  the  hieir  can  proceed  by  journeys  accounts  in  thajt 
cafe  i  for  it  is  another  writ  he  is  intitled  to  now  ny  the  death  of  his 
anceftor,  yet  ftill  he  may  be  out  of  die  ftatute  of  limitations ;  p^- 

mit 
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Holt  Ch.  J<  12  Mod.  S7a»  573.  Mich.  13  W.  3«  m^eof  Hay* 
ward  v«  Kinfey. 

[  Sec  (D)  ptt  tot.  J 

\  (C)  /^/^^  fhall  have  it,  and  againji  wioffti, 

tcwrncys  I.  T>  EGULARLY  it  lies  not  but  between  tbofe  that  weri 
accounts  t»  ^^  parties  to  the  firji  writ ;  as  where  one  of  the  plaintifis  or  one 
aiwayibe-    ^f  the  defendants  dies.    6  Rep.  10.  b.  in  Spencer's  cafe* 

tweeothe*  . 

fumtpartifs.  If  a  quart  impeSt  be.  well  commenced,  and  the  plaintiff  dies  afcer  the  fix  moDths^the 
heir  cannot  bring  a  new  writ  by  journeys  accounts  ;  per  Powel  [•  Coci^b.  42 S.  Tiio.  9  \V.  j. 
B*  R-*  Bftobb  V.  Thoroughgood.— -Br.  Le6l.  Stat.  Limit.  I55.  Nor  by  conftrudlion  will  it  Ue 
againft  his  companion  which  was  party  as  a  jointenant.^  ■»  la  Mod.  i%^  S*  P.  Anoa.  Per 
Holt.  Ch.  J.  X*  Mod.  57*.  in  cafe  of  Heyward  y,  Kinfey. 

2.  Formedon  byfemi  \  the  tenant  pleaded  nen^tenuri  the  day  of  the 
writ  purcbajed  nor  ever  after  \  the  demandant  jaid^  that  A.  govt  t§ 
her  father  tn  tail  who  bad  iffite  the  demandant  and  Aiice^  and  i^fa* 
ther  died '9  the  daughters  brought  formedon^  and  Alice  diedy  by  which 
the  writ  abated,  and  this  defnandant  brought  thii  writfrefify  by  jour* 
fieys  accounts,  and  averred  that  die  tenant  was  tenant  the  day  of  di 
fixvt  writ  purchafed)  judgment^  &c.  Per  Newton  die  writ  is  good» 
becaufe  the  demandant  claims  as  heir  to  the  whole  immediate  to  her 
father^  and  not  the  moiety  as  heir  ofherf%fter\  for  then  it  (hall  not 
lie  by  journeys  accounts.  And  after  the  writ  was  awarded  good 
for  all  the  firu  action  \  quod  nota.  Br,  Journes,'&c.  pi.  12.  cites 
7  H.  6.  i6. 

3.     If  a  man  brings  aEiion  and  dies^  by  which  the  writ  abates^ 

his  heirfiall  not  have  a  new  writ  by  journeys  accounts  *y  for  it  feems, 

that  none  Jhall  have  a6lion  by  journeys  accounts,  but  one  who  wm 

party  to  the  firjl  writ^  and  againfl  him  who  was  party  to  the  firil 

writ;  per  Newton.  Br.  Journes,  &c.  pi.  12.  cites  7  H.  6.  16. 

"But  if  two         4-  ^^*  *f  ^w^  parceners  bring  a^ion,  and  die  one  diesy  the  other 

coparceners     fliall  havc  z  ncw  Writ  by  journeys  accounts;   per  Chaunt.    Br. 

bring pro!^     Joumes,  &c«  pi.  12.  citcs  7  H.  o.  i6. 

cipe  quod         J  '  t^  f 

reddat,  the  one  Ln  ifftu  and  tHgs ;  the  other  whofurvives  and  the  ijjitt  of  Che  Other,  flail  not  hare  a 
new  writ  by  journeys  accounts  ;  and  where  the  tenant  in  thtficomdaffhn  pkjJs  nfm-temn^  *  he  need 
not  aver  that  he  was  tenant  the  day^pf  thc;ftt-l^i^t  pUrcliafcd ;  for  the  title  of  the  one  is  defceoiled 
after  ;  per  Rolf«-"  But  Chant  Icontra.  Br.  Journes>  &c.  pi.  x2.  citet  7  H.  6.  i6.-^*Ong.;it 
daverr  ) 

[f*/^ '9  1        S*  Soifz  man  brings  pracipe  quod  reddat  againfl  twoj  and  the  one 
5^^  J   dieSy  he  may  have  another  aflion  againft  the  other  by  journeys-  Br. 
Mn^^^^     Journes,  &c,  pi.  12.  cites  7  H.  6.  16.  Per  Newton. 

brought  agamft  tbrte  executori,  and  om  dicdy  by  wbicli  the  writ  abated ;  but  upoa  plaintiff's  f/e* 
mife  of  this  to  the  court,  and  praying  a  ncw  writ  by  journeys  accounts,  it  was  granted  him.  Le. 
44.  pi.  57.  Mich.  28  &  29  £hz.  C.  B.  Knight's  cafe. 

Br.  N.  C.  6.  ^uare  impedit  by  A.  againft  B.  incumbent^  who  was  in  by  tie 

cll6*Re  .  P^4^^^^o^  rf  '*'  *'"^»  ^"^  therefore  die  writ  was  broueht  ijgainft 
10.  b.  in  ^'  nim  alone,  and  pending  the  writ  of  quare  impedit,  the  pLunt^£ei 

spencer's  ofiiT 

cafe. 


m 

t^er  tht  Jipc  months  -  paft,  and  he  had  only  the  next  prefentatton  by 
grant;  ana  by  the  juftices  of  C.  B.  where  the  plaintiffdiesythe  ex^ 
tcutorjhail  not  have  writ  by  journeys  accounts ;  but  contra  in  fome 
cafes  where  the  defendant  dte^  pending  the  writ  y  and  this  writ  was 
brought  by  the  executor  after  the  iix  months  were  paft,  and  the  ex- 
ecutor intended  to  have  faved  the  matter  by  the  journeys  accouhts, 
but  was  not  allowed.  Br.  Journes,  &c.  pi.  23.  cites  4  £.6.  Ogle 
V.  Harrifon. 

7-  In  debt  againji  an  heiry  vfho  pleaded  riens  per  dlfcent  the  day  of  IbW.  fays, 
they  &ff .    The  plaintiff  pleaded,  that  heretofore  hefued  another  wrtt  ^^^^^ 
of  debt  againji  the  fame  heir^  upon  the  fame  bond,  in  this  court,  and  pieadeiT" 
the  defendant  was  outlawed  \  which  outlawry^  for  the  infuffciency  of  againft  the 
the  proclamations,  was  reverfed\  and  that  he  freflily  brought  this  «*««'<»>  but 
writ,  ahd  avers,  that  the  defendant  had  aflets  the  day  of  the  firft  writ  juUgmttit 
purchafed ,  whereupon  the  defendant  demurred.  Hob.  248.   Hill,  hath  been 
12  Jac.  Spray  v.  Sherrot.  pvenin 

fes.  ■  A  precedent  was  (hewn  to  the  conrt  of  this  cafe,  and  that  upon  ififue  joioed,  whether 
affets  Che  day  of  the  firft  writ  brought,  the  plaintiff  had  verdict  and  judgment.  Cro.  J,  j8^,  _, 
And  there  In  ^tkAagci'mft  an  arhmnifiraffir  tbtratde  muwri  cctate,  6sfr«  wiio  pleaded  nens  the  .day  of  the 
writ,  and  the  pbintifif  fhewed  outlawry  and  reverfal  as  above,  and  that  he  brought  another  writ 
frefhly,  and  upon  like  ilTue  joined,  vcrdi^l  and  judgment  was  given  for  the  plaintiff ;  and  upon 
error  brought  in  B.  R.  the  judgment  was  affirmed  ;  and  all  the  court  held  the  writ  well  brought 
by  journeys  accounts ;  for  when  he  purfoes  till  defendant  be  outlawed,  the  firft  original  is  deter* 
mined ;  and  when  the  outlawry  is  afterwards  difclurged,  there  is  not  any  ds  fault  in  the  plaintiff,  Cro* 
J.  588.  Mich.  18  Jac.  B.  R.  Wahhal  v.  Aldrich.— S.  C.  cited  and  affirmed  to  be  good  law; 
becauftt  otherwife  the  defendant  himfelf  would  take  advantage  of  his  own  iU  plea,  which  tfae  laiv 
win  not  ftiffier.    Winch.  %x,  Pafch.  22  fac.  C.  B.  Anoii« 

8.  A  writ  may  be  brought  by  journeys  accounts  againji  an  exe^  And  io  ' 
cut  or 'y  per  Doderidse,  who  faid  it  was  fo  adjudged  in  C.  B.  in  mayawnc 
Sharpeley  and  Englil^'s  cafe.  '"  ."^^^^^c 

,  of journeys 

accoiuits  be  brought  by  an  executtr,  but  it  fhould  be  within  a  year,  unlefs  a  reafonable  caufe  is 
fiiewn.  Gibb.  290.  Trin.  5  Geo.  2.  B.  R.  Wilcox  v.  Huggins.— It  will  not  lie  for  th«  execu- 
tor ujxm  abatement  of  bis  fe^ator's  writ,  Z2  Mod.  229.  Anon. 

9«  If  teftator  makes  A  executor  with  condition,  that  if  he  do  fuch 
aSt,  then  B.  Jball  be  executor  i  in  this  caic  A.  is  abfoluce  executor, 
unlefs  he  determine  his  office  by  his  own  a£t ;  and  then  B.  is  not 
privy  to  have  journeys  accounts,  i  Salk.  393..  Mich.  9  W.  3. 
C.  B.    Eftobb  V.  Thoroughgood. 

10.  An  infarrt  exte4itoK,Smntiff'  cannot  take  benefit  of  a  fuit  But  of  a 
commenced  by  adm i niftrator  J uraift't?*!! i'im»tii;>aBr^te,^ to  avoid  the  fuitb^ex* 

ff^fijf^  nfli'mi*ntin*tf.    Clnmh     >loR.    VftnKK  v.   "T hnrni i o-h o^^*^*'^'^ «gbW diu 


Jlatute  of  limitations.  Comb.  428.  Eftobb  v.  ThorougngooSt'r 

htate  of  tlie  infaut  executor  he  may.    i  Salk.  393.  S.  C* 

(C.  2)    In  what  Courts  and  at  what  T«^  [  5^3  ] 

See  (A). 

!•  ^^  O  T  E,  that  a  feme  jhall  not  have  advantage  of  journeys  ac-  6  Rep.  lo.  ' 
•*'^    counts  but  in  the  fame  court  in  which  the  fir Jl  aSiion  wasy  ^'  *»«  Spem- 
for  if  the  one  adtion,  as  affile  of  frefli  force,  be  in  the  franchife,  which  ^^^  \  g  ** 
is  there  abated  by  jointenancy,  and  the  other  afHfe  of  novel  difTeifin  and  x8  £.a«' 
is  brought  in  the  guildable  before  the  juftices  of  afSfej  this  cannot  £^oppci, 


be  hy  journeys  accounts ;  for  ^tfirft  record  is  fui  then,  Br.  Jour* 

nes,.&c«  pi*  20.  cite8  8  AiT.  8. 

Wt.  Jomcs        2.  In  forniedon>  where  writ  is  abated  ty  jeintetumcy  pbaded  and 

^^^^^    confefled  by  the  demandant,  and  he  purciafes  onMer  hearisig  tijle 

St^^'c;     ^^  ^^  nufne  between  tbefaft  day  and  the  fourth  dm  eftkt  retmrm  of 

tbefirji  writ^  this  is  goo^  and  mall  not  be  intended  purdaicd  pcnd- 

infi;  the  firft ;  for  the  tenant  may  appear  at  the  firft  day,  and  receive 

ju^gpient  immediately,  and  then  the  writ  is  not  pending  tOI  the 

fourth  day.    Br.  Brief,  pi.  20 1.  cites  24  £.  3. 28. 

3*  A  writ  of  quare  in^edit  was  abated,  and  another  writ  was 
brought  a  year  after.  Bn  Joumes^  &€•  pi.  25.  cites  Fitsh.  Qoaic 
Impedit,  32. 
lot  wheet  ^  Where  in  debt  the  defendant  was  outlawed^  and  alier  tbe  oett* 
tteaaioa  l0fif;jy  jgf^s  reverted^  the  plamtiff  ought  to  brin^;  Ms  writ  of  jonmeys 
brought  bf  accounts  immediately  aner  the  reverlal  of  the  judgment  in  the  oitt- 
joorneys      la^mr,  if  he  will  takp  advantage  of  it  Winch*  82.  Pafch*  22  Jac. 

aAn-  the  ondawiy  was  dddared  void,  and  dtfcbarged  by  plea,  yet  judgment  in  C«  B.  w«  afifiM4 
TBpoo  error  brooglit  in  B.  R.  Cro>  C.  ^94.  Hill*  8  Car.  B.  R.  Finch  r.  LamW 

S^  (D)  Pkadingt  in  a  fecond  Writ. 

(C.  b)  pL  f  * 

?*  9»  l»  T  N  all  cafes  where  the  writ  is  abated  hy  plea  of  the  temami  ox 

*-  officio  Curiae  writ  iball  lie  by  journeys  accounts*  Br.  Jour* 
nes,  &c.  pi.  6.  cites  46  £•  3.  14. 

2.  Pracipe  quodreddat  abated  by  jointenancy^  that  the  haran  hdd 
widi  the  feme  not  named  in  the  writ,  and  the  demandant  broii^ 
anodier  by  journeys  accounts,  and  the  baron  and  fane  wouU  hare 
pleaded  non^tenuroy  and  could  not;  per  Thoip*  Br.  Joume$>  loc* 
pi.  II,  dtes  38  £.  3.  13. 
B.  P.  Per         3»  Pracipe  quod  reddat  is  brouefat  againft  A.  who  abated  ibit  writ 
am^Port.      by  jointenancy  pleaded  with  K.  and  he  brought  a  new  writ  by  jour* 
Ibid.  pi.      neys  accounts  frelhlv  aeainft  both  ;  thermay  pleadjoinienamcy  ageum 
26.  cites      ftfitb  JV.    For  K#  (half  not  be  eftopped  ;  becaufe  he  was  not  partf 
Biv*^o^    to  the  firft  writ)  nor  by  confequence  A.     For  thej  ought  to  join 
p«t*  pi.  J19.   in  plea ;  by  which  the  demandant  replied  and  faid^  that  the  day  of 
cites  41  £.    thefirjl  writ  purcbafedy  A.  and  K.  wert  tenantSy  abffua  hoc  that  tbe 
3*4*  tbirdy  in  whom  the  tenancy  is  alledgedy  any  thing  badi  and  per  lot» 

Cur.  this  is  a  good  plea,  as  well  ajpunft  K.  who  was  not  party^ 
to  the  firft  writ,  as  a^inft  A.  who  was  party ;  quod  nota ;  odier- 
wife  it  would  be  if  this  fecond  writ  had  not  been  purchafed  by  jour* 
neys  accounts.    Br.  Journes,  &c.  pi.  4.  cites  41  £•  3. 4. 
•  Thete-         4,  Precipe  quod  reddat  ^  the  toTumt  aUedged  n$n'4enttrei  the  de^ 
J^^^  mandant  faldy  that  at  another  tune  he  brought  facb  another  writ 
mre,  but  '*    agoin/l  the  tenanty  which  was  abated  hy  ley  gager  of  non^mmmons^ 
duirbe  ef.    and  this  writ  brought  by  journeys  accounts ;  judgment  if  he  (hall 
^^^  ^f     plead  *  non-'tenurey  &c.    And  ttiere  it  is  agreed,  that  writ  lies  bf 
eager  f  per  Jfoumeys  accounts  ^  and  after  die  tenant  was  compelled  to  take 
Pnioc  aod     iffiie>  that  be  was  not  tenant  the  day  of  thefirjl  writ  purcbefedy  and 

chc 


3lottmesi  9ccounti[r#  564 

iint  ckrkt  would  have  added  thefe  words,  mc  wwumpofiiaj  and  DanVf 
this  addition  was  oufted  by  the  juftices,  &c«    Br.  joumes,  &&  pi.  cieaity.  Br. 

6.  cite,  46  E.  3.  14.  &.. 

cites  IS  H.  i.  31^ 

5*  HAt  was  brought  as  againft  executor^  which  was  abated,  be-  ^  P-  ^^ 

caufis  the  dejindamjatdj  that  he  was  adrmnijtrattrj  and  by  journeys  rct?!^  v.' 

accounts  the  plaintiff  brought  a  nav  writ  again/i  him  as  admntfira^  Spmcer's 

tSTy  and  Ac  difindantfaid^  tbatfuUy  adminijhed  the  day  of  the  writ  cafe— An* 


purchafedi  and  per  Wych,  he  jhall  fav,  fully  adminiftrcdthe  day  of  ^"  ^ 
theprft  writ  furfbafedy  by  reafon  of  tne  journeys  accounts,  which  h.  4.tiu 
feveral  agreed  $  and  after  the  ifltie  was  taken,  that  fully  tdminiftred,  Execmim^ 
Frift;  and  die  others  e  contra.    Br.  Journes,  &c.  pi.  7.  cites  48  !'^  ^^ 

6.  In  diht  againft  an  executory  die  defendant  pleaded  fuBy  ad- 
miniftredy  and  the  plaintiff faidy  that  at  anether  time  be  brought  fuci 
another  writ  againft  the  defendant^  and  it  was  abated^  and  did  not 
Jbew  the  cau/e^  and  that  be  bad  ajfets  the  day  of  the  firft  writ  pur-^ 
ebafidi  ana  the  defendant  was  compelled  to  anfwer  to  it,  though 
die  firft  writ  abated  by  the  proper  default  of  the  plaintiff  or  not; 
quod  nota;  and  jet  in  this  cafe  the  plaintiff  cannot  have  journeys 
jKCounts,  as  it  feems.    Br.  Journes,  &c.  pL  8.  cites  2  H.  4.  21. 

7*  Where  tenant  in  tail  has  ijfue  two  fins  anddiesy  and  A.  abates*,  OntravAtrt 
|he  eldeftfin  dies^  and  the  youngeft  fon  brings  formedony  and  makes  ^il^^lfL 
bin^et^betr  to  bis  brother  efter  feoffment  made  by  the  abator  to  the  totJfathtri 
t^e  of  the  abertoTy  die  writ  tbsm  abate.    Br.  Journes,  &c.  pi.  12.  perNew- 
^ites  7  H.  6. 16.  per  Newton.  V^"»  ^^* 

*  *  Journes^ 

Sfcc.  pL  ts.  cites  7  ti.  6«  i6« 

8.  Pracite  quod  reddat;  the  ttmnt  pleaded  non-tenure  \  the 
plaintiff  repliedy  that  he  brought  preecipe  againft  this  tenant  and  A 
find  at  the  grand  cape  A.  made  defaulty  and  this  tenant  appeared^  and 
fmdy  that  he  was  tenant  of  the  whoUy  and  tendered  to  wage  his  law  of 
non-fummansy  and  the  defendant  maintained  the  writy  and  at  the  day 
pftBe  ven^fac.  the  demandant  eonfeffed  that  the  tenant  was  tenant  of 
the  wboloy  and  prayed  leave  to  pur  chafe  a  better  writy  by  which  the 
writ  abatedy  and  this  writ  is  purchflfed  by  journeys  accounts; 
judgment,  &€•  .and  the  writ  awarded  good  upon  this  matter,  and 
the  tenant  compelled  to  anfwer  over.  Br.  Journes,  pL  i6»  cites  • 
^2  H.^.  54. 

^.  jtt^d  in  ancient  times  if  the  tenant  pleaded  jointenancyy  and  tbo 
,writ  abated  by  iffue  tried  of  this,  he  (hould  have  new  writ  by  jour« 
neys  accounts,  as  well  as  if  he  had  confefled  the  exception,  and  taken 
^  new  writ  by  journeys  accounts ;  per  Brown.  And  fo  it  fetms 
diat  at  this  day  a  man  (hall  not  have  another  writ  by  journeys  ac« 
.counts,  but  where  he  corfefjes  the  exception*  Br*  Journes,  &c.  pl« 
l6.  cites  22  H.  6.  54. 

10.  If  it  does  not  arajear  whether  the  (econd  writ  was  by  jour-* 
Kys  accounts,  yet  per  JBilling  juftice,  the  plaintiff  may  averr  it  well 
^ougb.    Bn  Journes,  &c.  pi.  18.  cites  9  £.  4. 5. 

1 1.  The  tenant  cannot  voucjb  without  eaufe  after  the  firft  writ. 

2  ]^ef9lTed« 


sHt  3[oumei?tf  9ccount)ef. 

Refolyed.  6  Rep.  lo.  b.  Hill.  45  £liz.  C.  B.  Spencer's  ca&.« 
Apd  after  by  aiTent  the  tenant  pleaded  in  bar.    Ibid. 
CroluJ.  12*  A.  brought  caje  by  writ  original  againft  B.  in  C.  B.  and 

conceiv^y  cQunUd  upon  ajfumffit  made  1 8  yac.  The  original  was  brought  the 
Outlawry*'  ^9  J^*^*  ^^^  ^^^  tchthe  damage jf  yxA.  The  a£iion  was  laid  in  i. 
was  not  re-  and  difendant  was  outlawed*  i  he  outlawry  was  reverjrd  in  C.  B. 
verfcd  by  foj-  ^iot  returning  the  exigent ;  and  a  year  after  reverfai,  A.  brought 
avowUby  ^^^^  a^ion  there,  and  laid  it  in  Suffolk^  by  order  of  the  court,  tothe 
plex,the  damage  of  600/.  and  he  recovered  upon  non  aiTuuiplit  pleaded 
ftfft  origi-  300/.  B.  affigned  error,  that  the  fecondwrit  was  brought  after  the 
determi-"^  //m/  limited  by  the ftatute  of  limtaUons  af  ^\  Jac.  cap.  16.  A.  re^ 
r^ ;  but  plied^  that  the  fectmd  aiiion  was  brought  within  a  year  after  the  out-' 
that  A.  lawry  reverfea^  and  averred  that  it  was  for  th^famepromife.  B.  de- 
iToceelled*  niu^^^cd  \  it  was  agreed,  that  if  aflion  be  brought  within  the  time, 
thereupon ;  and  *  the  defendant  be  outlawed,  and  the  time  lapfes,  and  then  the 
ana  that  to  outlawry  is  revcrfcd  in  C.  B.  for  default  in  the  exigent,  a  new  writ 
*'^*nal"**^  brought  within  a  year  after  is  good  by  the  ftatute.  Secondly,  it 
and  in  ano-  was  re/blved,  that  not  with  (landing  there  is  a  variance  betxveenthe 
thcvcoun-  frjJ  andjecond  aiiion^  the  firft  being  in  L.  and  the  fecond  in  S.  and 
*h'  ^'wfthin  ^^  damages  in  the  firft  being  500  /.  and  in  the  fecond  600  /.  yet 
the  words  becaufe  is  was  averred^  that  it  was  for  the  fmne  ajfumpjity  and 
or  intent  of  this  confejfed  by  the  demurrer ^  it  was  good,  and  the  firft  judg- 
1?  *' J^*^'   ment  was  affirmed.    Jo.  312.  Hill*  8  Car.  B.  R.  Lambe  v.  Finch. 

16.     But  .f       ^  * 

the  other  three  j«fti«es  held  tbefe  ▼nrip.nces  not  material  ro  the  unh^f  being  tranftor^,  nnd  aveiTed 
to  be  for  the  fame  caufe;  and  tbo*  tlie  outlawry  is  not  reverfed  by  erroo  I'Qt  avoided  by  plea,  ic 
is  all  one  within  the  inte:ic  of  the  ftatute  ;  for  the  dacure  is  not  where  the  outlawry  is  reverfed 
by  error,  but  where  the  outlawry  is  rcverfcJ,  fo  thjt  it  be  by  any  nutans  ;  ami  thereupon  judg- 
ment w.19  aftirmtd.  Cro.  C*  294.  Finch  v.  Lambe.— S.  P.  as  to  the  increafe  of  damages  w^s 
mu^h  debated*  and  Roll.  Ch.  )•  at  firft  thouj^ht  it  could  not  be,  but  afterwardf  changed  hit 
opinion,  and  fatd,  it  appears  to  be  one  and  the  lame  party,  and  we  muft  maint^iin  ad^ions  againft 
the  l^aiute  of  limitations,  becaufe  by  that  ftatute  tiic  benefit  of  the  law  is  t;(||Len  away  in  ^rt,  and 

therefore  affirmed  the  judgment.     Sty.  4^0.  Hill.  16^5.  Boyle  v,  Scnrborough, Lmw.  2S7. 

GiFroRD  V.  Ypvnc.  Same  points,  bnt  the  judges  differing  in  opinion  as  to  the  fecond  aAion*t 
being  brought  in  time,  it  being  more  thiin  a  year  after  the  ajiacem^nt  of  the  firi^  writ«  no  judg* 
meat  or  further  piocecding  was  had  in  the  gai^fe« 

(E)  judgment.     And  what  fliall  be  recovered. 

I.  T  N  fornudon  it  was  agreed,  that  a  man  fliall  have  a  new  writ 
-^  by  journeys  accounts,  after  the  firft  is  abated  by  ley  gager  of 

non'fwmnons^  and  {hall  avoid  mefne  feoffments  by  which  feoflinents 

the  tenant  would  have  vouched  in  delay  of  the  demandant,    Br« 

Journcs,  &c.  pL  21.  cites  ii  H.  6.34. 
•  S.  P.  6  2.  Ajffe  by  two  \  the  one  dies^  by  which  the  writ  abates ;  die  other 

Rep.  10.  b.  irings  another  ajjife  by  journeys  accounts,  and  recovers,  he  fhall 
J'fe,\ttcs  *  have   the  *  cojls  of  the  firji  fuit.    Br.  Journes,  &c.  pi.  18*  cites  9 

the  book  of  £«  4.  5. 
entries, 

3S2.  b.  If  writ  of  cojtnage  be  brought  a^^jiftfi  one  tvho  fle^As  jwntenaney  wkh  a  fir^n^a-f  asd  afkcf 

the  pl.inlijf  biin^i  a  nr^v  writ  by  journeys  acf aunts  ti^ainff  totb  and  recovers  againft  them  5  now  tiw 
qucftion  is,  whether  he  (houlii  recover  cofts  for  h»s  fiiii  in  the  firft  writ }  and  it  was  argued  that 
he  flK)uld,  bccaufc  tho*  at  fuft  he  did  not  bring  his  writ  well,  viz.  againft  both,  yet  the  law  givei 
him  fuch  adviitir  ige,  that  he  (hall  have  a  new  writ  by  journeys,  &c.  Por  fuch  feo/Tmeuis  >iiiay  be 
ni:.dc  fo  privntely,  and  10  fo  many  niCDi  that  a  inan,  by  common  f  refumptionj  Citnnot  have 

ccgnixance 


W^  iTafto.  s6^ 


pignimnee  who  ar^  tenants,  aind  therefore  he  Ihall  have  the  advantage  hy  jonmeys  aceonnts* 
A»d  then  it  follows  well,  that  he  ihall  have  the  cofts  of  the  fiiil  writ  j  for  hy  journey's  accounts 
he  fhall  have  the  fame  advantage  as  he  fhould  luve  in  the  fir  ft  writ.  And  fo  in  this  c^fe,  the 
«>(h  ihall  he  fevered  in  fuch  manner,  vie.  chat  he  Aiail  recover  the  cofts  of  the  (irft  writ  againft 
him  who  allef^edthe  joir.rcnancy,  ;md  the  cods  of  the  fecond  writ  againft  them  both;  ati^  fa 
hecaufe  the  law  adjudges  in  him  no  default  to  fuch  intent  that  he  ihall  have  the  advantage  of 
jdurneys  accounts,  it  ffusxrii  he  (ball  haye  the  fame  -idvantage  as  heought  to  have  had  in  the  firft  writ. 
But  6f  the  other  part  it  was  faid,  that  it  is  not  re.ifonablc,  that  he  (hall  h:ive  tlic  cofts  of. the  firl^ 
wnt;  becauftf  the  wfit  cotumi'oced  to  be  ill  on  the  pan  of  il^  demaoU^nt ;  aad  to  caufe  the 
tenant  to  reconi|)ence  him  fuch  writ,  nhich  he  hinWelftiad  ill  hronsht,  is  not  reafonahie;  bu( 
otherwi(e.it  is  ij'here  thp  -writ  is  al>atcd  hy  the  death  of  onp  of  the  defendants;  for  in  this  caf« 
the  deCauU  is  not  in  tl;e  plaintiff,  and  thersfore  in  this  cafe  he  (hall  have  cofts  ii  the  fecond  wnt* 
.And  if  a  writ  be  bryight  hy  twof  and  tht  on*  wiflnot  fue,  fo  that  he  that  would  fue  has  a  writ  of  fura* 
muns  ad  fequend'  fmiul,  and  after  the  other  is  fumrooned,  and  the  one  fu'is  forth  and  recovers,  h« 
fiiali  not  have  cofts  for  the  fuit  between  the  two  pUintitfs,  becaufe  no  default  was  in  the  tenant 
for  this  fuit,  and  fo  in  the  cafe  here,  becaufe  the  writ  was  ill  hrouchc  py  the  adtof  ihcplaintifl^ 
'  it  is  no  reafon  that  the  tenant  (hould  be  charged,  and  it  is  ROt  agninft  r^afqn  tho'  he  (hall  have 
advantage  to  fome  intent  by  journeys  accounts^  and  to  other  intent  not,  &c.  I^eliiy.  427.  h$  11L 
91.  ^-ntjn. 


■'■  ff  •     -.-■'     "y  '  T-     1'    f  ?'      '  .«'   ■    '    *"». 


(A)  gpfo  iTacto.  f  566  ] 

See  EnfauL, 
*     .  .  .     •-•Eftate  — i 

1.  13  Ellz,  12.  makes  the  church  void,  for  mt  reading  the  arti-  pinralitic*. 
fles'j  adjudged,  that  there  needs  no  deprivation,  but  it  becomes  void  -r-ard  other 
prefently  by  not  reading  the  articles.     CfQ.  E.  679.  Trin,  ^i  Eliz.  r^<>P«»*f>- 
B«  R.  Balccr  v*  Brent  and  Robinfon.  ^^'     , 

o  Kep.  29. 
h.  Green's  cafe.    S.  C- Yelv.  7.  Grendit  y.  Baker, S.  C.  hut  not  S.  P. 

2.  Upon  an  indiftment  for  /peaking  againji  the  hook  of  common 
frayer^  Fenner  J.  doubted,  whether  the  juftices  of  oyer  and  termi- 
ner may  give  iudgnient  of  deprivation,  too'  the  ftatute  fays,  that  the 
offender  iiiall  be  deprived  iplb  fa£lo,  no  more  than  the  ftatute  5  E. 
6.  4.  Alfo  it  docs  not  appear,  whether  the  defendant  be  (uraU  of 
the  parijh  when  he  refufed  to  fay  divine  Jervice  y  and  if  he  be  not, 
then  he  is  not  puuiftiable  by  the  ftatute.  Goldfb.  162.  pi.  95.  Hill. 
43  Eliz,  Home's  cafe. 

3.  In  cafe  of  a  deprivation  ipfo  fafto,  there  ought  to  be  a  fentence  5  e,  6. 4, 
declaratory  of  the  deprivation,   to  give  notice   to  our  law;   per  fays,thnth« 
Poph^m  Ch,  J. Coldft).  166.  Hill.  4.3  Eliz.  '^'^'  ^:'''^« 

^  ■    •'  "^  in  a  church- 

yard Ihail  be  cxctfrtmunicnted  ipfo  faCto,  yet  tliat  is  to  bc  intended  nftcr  a  fentence  declaratory,  or 
cortvi<ftion;  oilier  wife  there  can  be  no  abfolution.  Cro.  E.  919.  Hill.  45  Eliz.  B.  R.  Sonham  v. 

Trundle. S.  P.  Arg.  Cr«).  E,  680.  cites  D.  iS  Eliz".  275.— He  does  not  ftand  excommunicated 

until  he  be  thereof  convi6led  at  la\\ ,  and  this  tranfraitted  to  the  ordin.iry,  tho'  it  takes  away  the 
nccciTity  of  any  fentence  of  excommunication.    Vent.  146.  Trin.  23  Car.  z.  B.  R.  Dyer  v.  Eaft. 

4.  Where  z  judgment  in  an  inferior  court  (hall  not  be  ipfo  fadto 
voidi  though  declared  hy  a  private  a^  of  parliament^  that  it  fhall  be 
void.  See  Trefpafs  (G.  a)  Prigg  v.  Adams. 

5.  Where  a6b  of  parliament  relate  either  to  matter  of  record  or  xo  Mod. 
fpecialttes^ni^ieA  into  with  fome  ceremony,  tho'  the  ftatutes  make  ^5  Ajg. 

mem  void,  yet  it  muft  be  underftood  in  a  proper  manner ;  and  a£ls  '^^  ^' 
of  parliament  do  always  fuppofc  neceflary  incidents  j  but  where 
X  ilicy 


S^^  3telattir. 

th^  relate  U  matfirs  in  ^h  as  (in  the  principal  cafe  it  did)  tom 
dcaion  into  a  corporation,  it  is  very  different ;  per  Eyre  J.    so 
'Mod*  iSo,  Trin.  12  Ann.  B.  R»  the  Queen  v.  Buddngham  Cor- 
poration. 


3lrelanii. 

(A)     Ho\^  fit  bound  by  the  Statutes  here, 

Aatiffar*    !•  n  Y  an  ad  of  parliament  (called  Popiing^s  law)  hoUen  in  Ire* 

i^E^i^  ^^"^  *"  ^°  ^•7'  ^*  ^'^  enafled,  that  aB^ftaUiUs  made  in 

>f«?he  England  before  that  timejbould  hi  rf  force  and  be  put  in  ure  in  the 
aA^ofthe  .  n^  rf  Ireland.    Co.  Lit.  141.  b. 

10  If.  7.  ill 

9t$  bind  them  in  Ireland  \  but  all  a^  made  in  England  htfon  10  H.  7.  do  bind  thoB  io  ircbod 
hj  the  faid  aft  made  in  Ireland.    10  H.  7.  cap.  ai«  ix  Rep.  iir.  Hill.  10  Jac 

%  Infl.  2.  fays*  that  b/  this  law  [but  there  cites  it  as  made  1 1  H.  7.J  Magna  charta  eseods 
into  Ireland.^— —-——4  Inft.  351.  recites  the  ftatute  more  fnllyy  and  fays,  chat  aSs  of  parlianient 
made-  in  England  Jince  that  time,  wherein  Ireland  is  not  partiatUtrfy  mnmd  or  gtmroUy  iwehdtd^ 
extend  noC  thereunto ;  *  for  though  it  be  governed  by  the  fame  law«  yet  it  /x  a  £J&3  nahm  v  iz^^- 
Sm^  and  hath  parliaments  there.*— 'S.  P.  Arg.  Cart,  i  So.  198.  cites  And.  161.  Orork's  cafe.— « 
%  YenU  4>  ic  c.t— *7  Rep.  23.  in  Calvin's  cafe.     ■      Jenk.  164.  pi.  14.  In  a6b  of  porlia. 

ment,  Ireland  ihaU  not  be  bound  without  exfrefi  worJf,  thoi^h  tU  nature  and  reafon  of  the  aft 

fxtetub  to  Ireland.    Skin.  519.  Trin.  6  W.  Sc  M.  B.  R.  in  cafe  of  PhilKps  ▼.  Bury. Though 

IrelAnd  has  its  own  parliament,  yet  it  is  not  abfolute,  Ic  ful  juris  ;  for  if  it  were,  England  has  ao 
power  over  ii>  and  it  would  be  as  free  after  conqueft  and  fabjeftion  by  Englaody  as  before* 
iind  that  it  is  a  conftercd  kingdom  is  not  doubted,  but  admitted  in  Calvin's  Case  feveral  ciaes» 
&c  Vaxigb.  292.  Hill.  2 1  Ic  22  Car.  s.  C  B.  per  Vaughan  Ch.  J.  in  cafe  of  Craw  v.  lUmfey.»-«» 
And  ibid.  300.  he  fays,  it  is  a  domimoH  belonging  to  tbt  crvum  cf  England.  And  Ibid.  301.  That  its 
hairing  a  parliament  is  gratia  regis^  fubje^l  to  the  parliament  of  England.  It  is  to  be  confider* 
Oii  as  a  ftrovlmia!  gavernmint,  Juh'^'dlnate  to,  but  nut  fatt  of  the  realm  of  Enrlimd^'  MJCh.  II  Geo^ 
2.  in  cafe  of  OtWAy  v.  Ramfey.  Anj  by  itatute  6  Geo.  i.  tap,  5.  yf  i.  tbt  kingdom  of  Ltimi 
^ght  to  be  fubordittate  unto  atid  H.  Pendant  up^n  the  imperial  cr9vm  «f  Great  Bntmitf  at  being  inftparakff 
mnited  tbet tto.  And  the  King*s  Mnje^y,  ruitb  the  eotjent  of  the  krds  and  mmmimx  ^  Gteai  Britain  m 
farliumrntf  haib  fewer  to  make  laws  ta  bind  the  people  of  Ireland, 

1 5^7  J      2.  Lands  in  Ireland  zxt  not  bound  hy  a  ftatute  in  England,  bot 
Jenk.  164,  ^^Ij,  perfons  are.    Cart.  186.  Arg.  Pafch.  19  Car.  2.  C.  B.  ekes 
'  7  Rep.  22.  Calvin's  cafe.  and  Mo.  796. 

3.  Ireland  is  berond  fea  as  to  ihe  Jlatute  rf  limiMimu*    Arg^ 
HiU.  2  W.  &  M.  Show.  197.  (avs  it  was  ruled  <b. 
See  Inter-       4*  -^^^^  executed  in  England  for^  a  debt  in  Ireland  {hall  canr 
•ft.  (I ).    but  Englijh  inter efi.    Mich.  1700.  2  Vcrn,  395.  Lord  Randagh 
V.  Sir  John  Chanlpante* 


(B)     Writs.     What  Writs  may  go  iw/tf  Irelani. 


I.    A  writ  of  error  was  brought  upon  a  judgmeiit  given  in  If 
-^  land.    It  was  held,  that  a  day  ought  to  be  pven  bjr  nile 


Ire- 
^  _  ^  ^  rf 

court  to  the  plaintiff^  to  affign  his  aTors>  or  elfe  i»  noniuit  bim  % 


} 


for  tbe  defendant  could  have  no  fcL  fa.  into  Ireland*  Vent  $%. 
HiH.  21  and  22  Car.  2.  B.  R.  Anon. 

2.  In  error  of  a  judgment  in  B.  R.  in  Ireland,  it  was'fuggefted 
that  the  plaintiff  was  in  execution  on  the  judgment  in  Ireland. 
The  court  feemed  to  be  of  opinion,  that  a  habeas  corpus  might  be 
fent  thither  to  remove  him,  as  writs  mandatory  had  been  awarded 
to  Calais^  and  now  to  Jcrfey^  Guemfeyy  i^c*  Vent  357,  Mich.  33 
Car.  2.  B.  R.  Anon. 

3.  If  a  writ  of  ^rr^r  be  brought  of  a  judgment  in  Ireland,  and 
judgment  affirmed  in  B.  R.  here,  no  capias  can  be  in  any  county'  of 
England)  becaufe  the  caufe  of  adion  arifes  in  Ireland,  and  tnere 
the  venue  is  laid ;  and  therefore  the  original  capias  ought  to  iffue 

in  Ireland,  but  no  capias  could  iiTue  out  of  B.  R.  in  Ireland,  and  , 

therefore  not  here;  neither  an  original  nor  teftatum.  But  thi 
method  isXo  fue  out  a  wr/V,  reciting  all  the  proceedings  here^  dire£ied 
to  the  Ch.  yuflice  of  B,  R,  in  Ireland,  and  there  execution  Jha II  hefued 
out  for  all\  for  though  the  judgment  be  affirmed  here,  yet  the  law 
fuppofes  the  party  commorant  in  Ireland ;  for  the  coils  are  but  ac- 
cefTory  to  the  judgment,  and  fuch  mandatory  writ  determines  the 
writ  of  error  here,  and  rejiores  the  caufe  in  Ireland  %  per  Holt  Ch» 
J.  •  12  Mod.  225.  Mich.  10  W,  3.  (Joot  v.  Lynch. 

(C)     Power  of  Englijh  Courts  over  the  Lands  in 

Ireland. 

I.  .A  demurrer,  becaufe  the  lands  lie  in  Ireland  and  there  to  be 
-^  determined,  over-ruled.     Toth.   138,  139.  .cites  8  Car. 
Leake  V f     AO  7 

2.  Exchange  lies  of  land  in  England  for  land  in  Ireland.    Jcnk%  L  5^^  i 
41.  pi.  78.  Cart*  187, 

3.  Upon  a  fuit  in  England,  voucher  does  not  lie  in  Ireland,  -^.rg.  s.p. 
Jenk.  41.  pi.  78. 

4.  Cuftoms  of  Ireland,  as  for  the  widow  of  one  dying  without  \ffiik 
to  have  a  moiety,  is  not  allowable  here.  Tr.  1670.  3  Ch.  Rep.  53 
Moor  V.  Morgan. 

5 
perfc 

to 

here;  for  a  commiifion  cannot  be  awarded  into  Ireland :  and  a  bill  — S.p.  n^  i 

for  partition  is  in  nature  of  a  writ  of  partition  at  the  common  law,  ^^f^^r.a-^^ 

which  lieth  not  in  England  for  lands  in  Ireland.     Hill.  27  &  28  ininfis   ^^ 

Car.  2.  Per  Ld.  Chanc.  2  Chan.  Cafes  214.  Cartwright  v.  Pettus.    there,   z 

Chan.  Cn(i:i 
389.  Mich-  t  Jac.  2.  Lord  Kildare  v.  Sir  Maurice  EufUce.— >But  an  account  of  jtroftt  W4& 
decreed.    Vem.  421.  cites  Pecit*s  cafe. 

6.  Chancery  in  England  cannot  award  a  fequejlration  againfl:  See  Sequef. 
lands  in  Ireland.    Arg.  Mich.  1682.  Vcrn.  76.  Earl  of  Arglafs  tration.— 
V.  Mufchamp.  'cli^^T 

Mich.  £  Jac.  2.  S.  P.  in  cafe  of  Ld«  Kildare  v.  Sir  Maurice  Euflace.— ^The  Mailer  of  the  Ru!!s 
thought  a  fefieftratifm  cannot  be  granted  here  of  lands  in  Ireland  for  a  contempt  of  this  court ; 
/or  (liatthe  procefsof  thi$  court  caiuioc  iJQfcdi  any  lands  iblrelaad,  the/ro^fi  in  fucb  ct^a  beint; 
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to  make  affi/{avit,  that  the  pet  fon  fbndinir  in  contempc  is  here  in  England,  and  betns  aftemrtli 
taken  upoa  proceft,  the  court  tvill  oblige  him  to  give  bail  to  abide  and  perform  the  decree.  HiO. 
IX  Geo.  9  Mod.  114.  Fryer  v.  Vcriion, 

S.  P.  Aad  tJiat  the  obliging  him,  if  found  here,  to  give  fecoritf,  is  a  pbin  proof  Chat  he  isfioc 
amefnable  to  this  court ;  for  if  ho  was,  that  precaetion  wooKI  be  unnec^Gry ;  and  fo  a  femticaiar 
fefugflraticn  was  fUtufri,  but  A  general  one  granted  of  courie.    Set  Ch.  Caies  ia  Ld«  Cinq's  tioM. 
5.6.  Hill.  XI  Ceo.  i.  S.  C. 


(D)     Power  of  Englifh  Courts  over  the  Per/bns  of 

Irifli  Men, 

r 

s  c^^^ii  ^'  A  ^^^^  l^^Md  here  fhall  not  bind  a  man  in  Irdand  j  for  he  is 
ift  Caivm'i  '  "^  within  the  words  of  the  ftatute^' which  provides  for  perfbns 
cafe. —     out  of  the  land.    PI.  C.  375.  Mich.  4  &  5  Eliz*  Stowell's  c^ 

Cart.  187. 

Arg.  s.  P.        ^^  ^  ^^^  in  Ireland  cannot  be  voiuhed.    2  Vent.  4  H3L  21  Ic 

22  Car.  2.  C.  B.* 
See  Vera.         3*  Chancery  in  England  will  relieve  againft  fravimUnt  cmwy* 
406.  ances  gained  of  lands  in  Irelandy  when  the  defendant  is  in  England. 

Mich.  1682.  Vern.  75.  Earl  of  Arglafs  v.  Mufchamp. 

4.  Bill  as  to  land  in  Ireland,  the  title  whereof  was  under  the  ad 
of  fettlement  there,  was  exhibited  againft  the  defendant  here  on  his . 
coming  to  England,  and  a  ne  ixeat  regno  granted,  and  be  was  put 
to  anfwer  a  contra^  made  for  thofe  lands  in  Ireland,  and  when  be 
departed  to  Ireland  without  anfwering,  he  was  fent  for  over  by  a 
fpecial  order  from  the  King,  and  made  to  anfwer  tlie  contempt, 
and  to  abide  the  juftice  of  this  court.  Per  Finch  C.  .Mich.  i68a» 
Vern.  77.  cited  in  the  cafe  of  Earl  of  ARGtASS  v.  Muschamf, 
as  the  cafe  of  Archer  v.  Prefton. 
t  Chan.  5*  Bin  lies  here  for  relief  as  to  a  trufi  of  lands  in  Ireland,  dcfen* 

Cafes  iZ%.  dant  being  in  England ;  per  JefFeries  C.  Vern.  405.  Mich.  i686w 
*•  ^-  Earl  ci  Kildare  v.  Sir  Maurice  Euftace. 

But  if  he  6.  A  fubpcen<7  may  iiTue  out  of  the  chancery  in  England  retunu* 
will  not  ap.  ble  in  the  chancery  in  Ireland  j  per  Jeflferies  C5.  Vern.  406.  Micb. 
^'"^'^    .  i6865iA  the  cafe  of  the  Earl  of  KUdare  v.  Sir  Maurice  Euftaoe. 

can  proceed  ' 

no  farther,  nor  take  attachment  upon  it.    Ibid.  410. 

f  r5o  1  7*  T^^over  will  lie  in  England  againft  tenant  by  the  corteiy  of 
a  c  ited  ^'^  '^^  Ireland,  for  a  converlion  of  timber  in  Ireland ;  becaufe  'tis 
s'Mod.3«i.  A  tranfitory  a^Uon ;  but  otherwife  of  local  a^ons«  I.  Salk.  290. 
Mich.  T  I.     Trin.  7  Ann.  B.  R.  Brown  v.  Hedges 

Oeo.  I.  in 

the  cafe  of  Walrond  r.  Van-mol(«. 

4 

t 

t  Vent.  8    A.  man  may  be  tent  over  to  Ireland  to  he  tried  for  a  crims 

i?^  caf  "    ^^^  committed,  notwimftanding  the  daufe  in  the  babeas  cmrfsu  mM. 
*     Gib.  III.  Mich.  3  Geo.  2.  B.  R.  the  King.  v.  Kimbcrly* 
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(E)    Judgments  in  Courts  there.    How  fax  lia&k^Jt^ 

to  Courts  Here,  f°'V^r!? 

'  Co  IreUna. 

t.  !>  Ri  in  England  rtay  reverfe  judgment  given  In  B.  R.  in  Ire^  The  ffj^* 
-"•  land.    Bn  JuriTdiaion,^!.  1169.  cites  34  Aff.  7.  Wc^J^i' 

thangetbe  law  of  havftig  jvdpnencs  ch«re  reverfed  for  error  in  England;  per  Vaughaa  Ch.  J. 
Vaugb.  «9a.  HilL  2 1  3c  ta  Car*  2.  C.  B.  in  cafe  of  Craw  ▼.  Ramfey. 

And  by  the  ftaCuteof  (SGm«  i.  taf,  5./.  ft«  tbi  Houfi  0/ Lords  in  Ireland  bavt  mtt  a/n  jurifdl^em 
H  a  firm  or  reverfe  any  judgment  or  deeret'made  in  any  court  within  the  /aid' kingdom  {  aad  alt  froceeSfigS 
ttfore tbejaid S^e  ef  Lerdsf  ufon anyjudgmtni «r  dteree, are' 


2.  A.  torit  oferrtfh  in  Bi  R.  here^  of  a  judgment  given  in  B*  R. 
in  Ireland,  is  a  Ju^rfedeai  to  ftay  execution  there*  Cro.  J,  $34* 
PaTch.  17  Jac.  B^  K.  the  Bifliop  of  OflTerie's  cafe. 

3.  A  writ  of  error  Was  brought  to  reverie  a  judgment  given  in  5^  Tnaf. 
Ireland^  and  an  error  in  fa£t  was  affiraed)  and  trieain  the  countv  (La.)  ,L8« 
next  to  Ireland.    The  Court  ruled  the  venire  to  be  well  awarded. 

Vent.  59.  HilU  21  &  21  Car.  2.  B.  R. 

4*  Judges  in  Ei^and  are  proper  expofitors  of  the  Irijb  laws. 
Per  Jefferies  C.  aflmed  with  Judges.  Vem*  422.  Mich.  i686« 
Earl  of  Kildare  v.  Sir  Maurice  Euftace. 

5.  An  afiion  ofdebt^  was  brought  in  the  court  ofQB.  in  Ireland^ 
Againfl  an  adminiftratrix,  upon  a  judgment  in  the  court  of  B*  R.  in 
England.  The  defendant  pleaded  m  bar  a  judgment  had  againft 
the  inteftate^  in  an  a£i;ion  of  debt  upon  bond  in  die  court  of  exche- 
duer  in  Ireland;  and  upon  demurreri  there  was  judgment  for  de- 
fendant in  C»  B.  and  affirmed  in  B.  R.  Upon  a  writ  of  error  in 
the  court  of  B»  R.  in  England^  the  principal  queftion  was,  whether 
debt  lies  in  Ireland  upon  aiudgment  obtained  in  B.  R.  in  England; 
and  all  the  Court  inclined  ftrongly  that  it  does  not  lie ;  diat  Ireland 
is  to  be  canfideted  as  a  provincial  government,  fubordinate  tO| 
tut  not  part  of,  the  realm  of  England ;  that  a£b  of  parliament  made 
here,  extend  not  to  Ireland,  unlefs  particularly  named,  much  left- 
judgments  obtained  in  the  courts  here ;  nor  is  it  poffible  they  fliould»  * 
becauie  we  have  ho  officers  to  carry  them  into  execution  there; 
for  though  mandatory  writs  iflue  thither,  yet  writs  of  ordinary 
remedy  do  not,  as  appears  in  Vaughn  290.  Befides  debt  on  a 
judgment  is  "a  local  ahion^  and  muft  be  brought  in  the  fame 
county  where  the  judgment  was  obtained;  a  fortiori,  not  in  a  dif- 
ferent kingdom*  Accordingly  the  court  were  of  opinion  to  affirm 
the  judgment;  but  the  caufe  ftood  over  for  another  argument. 
Mich.  1 1  Geo.  2.  Otway  v.  Ramfey.— ——In  Eaftcr  term  follow- 
ing, the  plaintiff  in  error  declining  to  (peak  to  it  again,  judgment 
was  affirmed,  nifi  &c. 

X  See  (Scror)  Crfal}  and  other  proper  titles.  } 
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(^  KO).  ^"^^     ^^^''^  ^^  Words  (Iflue)  or  (Heirs' of  the 
'  Body)  gwe  Eftate  hy  Furcbafe,  or  Defcent  ij 

mil. 

I.    A      Seifed  in  fee  of  Black  Acre^  Green  Acre,  and  White  Acre, 

-^^  •  has  iffiie  a  fon  and  two  daughter Sy  and  devijes  Black  Acre 

to  the  fon  and  his  heirs,  Green  Acre  to  the  eldelt  daughter  and 

her  heirs,  and  White  Acre  to  the  youngeft  daughter  and  her  heirs^ 

and  if  any  of  his  children  die  without  ijfue  of  his  or  her  bodj, 

then  the  other  furviving  JhalL  have  totam  tllam  partem^  &c.  between 

them  equally  to  be  divided.     A.  dies.    The  eldefi  daughter  dies 

leaving  ijfue^  and  then  ih^fon  dies  without  iJfue*    The  words  totam 

illam  partem  give  only  an  eftate  for  life.  And  per  Gawdy  J.  diough 

it  was  objected,  that  fuch  eftate  for  life  in  the  furviving  youngeft 

fifter  is  drowned  by  defcint  of  the  fee^  fo  as  now  die  eftate  limited 

by  the  will  is  void  ^  it  may  be  anfwered,  that  diough  now  upon 

the  matter  it  be  void,  yet  ab  initio  it  was  not  fo ;  for  it  became  void 

bv  matter  of  later  time,  viz.  by  the  deicent  of  the  fee  fimple.    For 

if  one  of  the  daughters  had  died  without  ifliie  in  the  life  of  die  (on, 

fo  as  her  land  had  come  to  the  fon  and  the  other  fifter,  there  is  no 

coparcenary;  for  the  fon  has  all  the  fee,  and  the  moiety  of  die  fime 

is  executed,   and  the  other  moiety  expeflant,  and  die  ftftcr  has 

a  moiety  for  life,  aftd  then  the  devife  not  void.     And  per  Shute  J. 

If  both  daughters  had  furvived  the  fon^  they  fliould  have  fee  Uk 

Black  Acre,  but  not  by  the  will,  but  by  defcent  in  o^arcenary.    2 

Le.  129.  Mich.  29  Eliz.  B.  R.  Hawkins's  cafe.— Als.  Pettywood 

V.  Cook. 

2.  Devife  of  a  term  to  J.  for  life,  and  after  to  the  ijfae  of  A, 
^   find  for  want  of  ijfue  of  A,  to  B.  was  adjudged  a  good  remain* 

der  to  B.  in  B.  ^.  lately,  but  reverfed  in  Qun.  Scacc.  and  a  differ* 
fence  taken  between  fuch  limitation  to  children^  and  to  the  ifliie;  per 
Ld  Keeper.  2  Chan.  Cafes  210.  Mich.  27  Car.  2.  in  cafe  of 
Warman  V.  Seymour,  cited  as  the  cafe  of  Peers  v.  Reeves. 

3.  A.  devifes  a  term  to  his  wife  for  life,  and  after  h&  dfceak  it 

$he  heirs  of  her  body,  and  for  default  to  J*  S.     The  executor  ancnts 

(o  the  legacy ;  the  wife  oies  without  imie ;  per  Finch  C.  A.  means 

an  in  tail  to  the  wife  which  cannot  be,  becaufe  then  there  (houU  be 

a  perpetuity  of  a  term,  and  though  there  be  difference  in  words 

B'hen  land  of  freehold  is  devifed  to  one  for  life,  remainder  afterward^ 

to  his  heirs  mediately  or  immediately,^  and  where  a  term  is  fo  de\'i<* 

kdy  the  difference  is  in  words,  the  teftator's  meaning  is  the  iame, 

and  now  eftates  jointures  and  fetdemen^  are  of  long  terms,  and  a 

fimilitude  is  between  iJti^a^  ^  Mifib?  ^9  Cm«  ^  4  Chap-  Cu'es 

ajO,  Bray  y.  Buflklit 

4.  4^nd 
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4*  And  afier  their  *deceafe  to  their  children^  arc  words  of  pur-  B»t  had  it 
chafe,  becaufe  they  work  by  way  of  remainder,  and  carry  but  an  ]^\i 
eftate  for  life;  for  in  law  the  word  iiFue  or  child  imports  ho  more,  woaid  have 
Fin.  R.  280,  in  the  cafe  of  Warnum  v.  Seyman  &  al.— cites  it  beenam- 
as  adjudged  fo.  6  Rep.  16.  Wild's  cafe.  ^'^^^^^ 

Iimtt<uion  and  not  of  purchafeidnU  fo  per  Rainsford  J.  it  was  faid  to  have  been  adjudged  lately  ia 
Cam.  Scacc.  and  a  judgment  in  B.  R.  ^iven  to  the  contrary,  reverfcd  upon  the  authority  of  Wild*s 
cafe.  Fin.  R.  282.  and  by  Ld.  Chanc.  to  the  fame  purpofe.  Hill*  29  Car.  2.  283.  uta«te. 

5.  Ifliic  in  a  will  is  as  much  as  heirs  of  his  body,  yet  fometimes  it  f  C7 1  1 
is  a  word  of  purchafe ;  as  if  a  ikvjfe  be  to  a  man /or  life  and  after  to 

bis  iffue^  and  to  the  heirs  offuch  ifjue^  in  fuch  cafe  iffue  is  a  word  of 
purchafe ;  the  fame  law  of  heir.  Sidn,  ^59.  Mich.  6  W.  &  M. 
B.  R.  In  cafe  of  Moor  v.  Parker. 

6.  A.  devifed  lands  to  hisfecondfon  and  his  heirs  for  ever,  and  for  ^*  £'?*'*** 
want  offuch  heirs  then  to  the  right  heirs  of  A, — A.  died,  the  fecond  ^  "  ^'* 
Ion  died  without  iffue,  living  the  eldefl:  fon;  adjudged  that  the  fe^ 

cond  fon  had  eftate  tail  and  no  more,  becaufe  the  words  (and  for 
want  of  fuch  heirs)  are  void  in  point  of  limitation,  and  import  no 
more  than  want  of  iiFue  ^  becaufe  the  fecond  fon  could  never  die 
without  heirs  fo  long  as  his  brothers  or  any  heirs  of  his  father,  were 
living.  Therefore  the  heir  at  law  in  this  cafe  (hall  take  by  defcent, 
and  Tiot  by  the  will,  i  Salk.  233.  Trin.  12  W.  3.  B.  K.  Not- 
tingham V.  Jenner. 

7.  Devife  of  lands  to  A,  and  B.  in  trujlfor  Cfor  Ufe  with  power  Wms's 
to  make  leafes,  and  after  C.'s  deceafe  in  truft  for  the  heirs  male  of  \^^'^^[ 
the  body  of  C— •Cowper  C.  decreed  only  an  eflate  for  life  to  be  con-  £.  313. 
veyed  to  &  and  to  his  firfl,  &c.   fons  in  tail  male.     But  Har-  clerk  v.  j 
court  K.  reverfed  that  decree  and  decreed  an  eftate  tail  j  though  he  ^^J* 
admitted  that  on  marriage  articles  founded  on  the  agreement  of 
parties,  the  hufband  in  fuch  cafe  might  be  only  tenant  for  life,  but  in 

a  will  you  muft  take  the  words  as  you  find  them.  Pafch.  1711.  2  0 

Vern.  670.    Baile  v.  Coleman. 


(B)  Where  the  Words  Iflue,  or  Heirs  of  the  ^  Hcir^ 
Body,  give  Eftate  by  Purchafe,  or  Defcent  by  Remainder 
Deed.  '^^' 

Ji.  \KT  HERE  the  heir  takes  any  thing  w;hich  might  have  vefted 
^^    in  the  ancejior^  he  fhall  be  in  by  defcent.    Arg.  i  Rep, 
98.  Pafch.  21  Eliz;  in  Shelly's  cafe. 

2.  The  word  heir  does  not  ferve  for  a  name  of  piu'chafe  if  he  be 
liot  legal heir^  nor  the  word  iffues.  The  word  fon  or.daughter  will ; 
or  reputed.  So  in  cafe  of  feoffment  and  wiU>  though  they  are  baf-* 
tards.  Jenk.  203.  pi.  27. 

'    3.  An  ufe  of  a  term  for  years  in  truft  to  hufband  and  wife^  and  af-  %  chan. 
ter  to  their  iffue^  they  then  having  none^  is  all  one,  as  if  limited  to  Cafes,  1 14. 
them  and  the  heirs  of  their  bodies,  and  the  iftue  take$  nothing  as  a  f^^^f^o 

Y  y  3  purchafor  j     * 
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c.  And  it    pnrcbafor }  per  Ld.  Keeper.  Chan.  Cales  226.  Midi.  2«  Car  1. 

S[J5,'"^Bunockv.  Knight.  ' 

hufband  Ihonld  recei>re  the  profits  during  his  life,  and  afterwards  that  the  wife  froaU,  «id  aAcr 
»ai  ihtifut  ofghtir  UMttJhoKldlrec€iv$  thifrvfUs,  U}  long  as  auy  ifloe  of  their  bodies  flKmld  cn&. 
tinue. 

^""^^^  4,  A.  poflHted  of  ateim  ibr2000/etfri,mconiideridoaof  inar<» 
Kmi^tiL^io  ^^^  ^c«  with  M.  demfid  to  truftees  for  1700  years  part  of  the 
tbt  ijfue  of  2000  years,  out  of  whicn  1700  years,  a  term  of  99  years  was  par^ 
^*  is  a  void  ficulariy  limited  to  J.  for  life  and  the  r^maimimg  tmt  rf  tbt  170Q 


ofa  tSm*  y^^^  ^^^  declared  to  be^&r  a  frovijion  tf  A.  and  aL  and  their  cbU^ 

Ibr  if  it  be  dren^  if  J.  and  M.  or  any  of  their  tffiie  flmuUfi  long  Ihe^  remamder 

uken  as  a  to  tbe  neirs  of  the  body  of  A.  on  MT   Tbey  both  £ed,  leavii^  iiiiie 

bTsl'tS^a  three  daughters,  B.  C.  and  D.--C.  and  D.  «>t  an  affignmeK  gf 

B.  cannot  the  whole  term,  and  took  admtniftration  to  A.-^.  brougtt  her  bill, 

takeit  till  And  the  queftion  was,  if  (he  (hould  have  a  third  pan  with  C.  and 

iff^^/illr  ^*    And  though  it  was  tnfifted  for  them,  that  the  traft  of  tbe  wImIc 

and  their  ^^^m  vefted  in  A*  and  was  executed  in  him,  a^d  that  the  dau^itas, 

iffnes  be  aL  though  heirs  of  his  body,  could  not  take  in  this  cafe  $  yet  the  Maf* 

Mbin^  ter  of  the  Rdls  conceived,  that  in  regard,  a  pacticdar  terai  of  09 

dudes  ally  y^ars  was  takeq  oat  of  th^  1700,  and  particulairly  limited  to  A.  max 

and  is  no-^  the  truft  of  the  whole  term,  as  to  the  1700  years  was^  not  cxecvlBd 

1^^^'.  to  A.  and  cited  the  cafe  of  O  akes  v.  Chafo&d,  and  of  TiLAiif&ir^ 

1^  Ld?™ '  V.  CoMPTON|  and  the  cafe  of  Warman  v.  Seymour,  where,  by 

Keeper.  %  advice  of  judges,  an  adienation  being  to  one  for  life,  and  then  to  ha 

^  ^NTdu  ^^^  '^  ^^^     '^^  ^^^  ^^  ^^^  ^^  ^  purchafe^  and  ii&ie  w^  nst 

S7^ar.  X.     taken  to  be  a  word  of  UmitaticMi  to  veft  the  wime  ^erm  in  tb^mo^ 

Warman  v   ther.     And  yet  in  legal  underftanding,  ifltie  is  a  word  of  lianitatioB, 

Seaman.       ^ j  ^^^  ^f  p^rchafe ;  and  thereibre  cengeived  ifaat  though  in  the 

'157^  J  principal  cafe,  the  word  Theirs  Vis  not  properiy  a  word  of  purckafe, 

yet  there  being  a  particular  eitate  for  life  during  a  particuiar  teim 

limited  to  A.  the  limitation  to  the  heirs  of  his  body  afterwards  oi| 

that  marriage,  would  carry  it  to  all  the  children  equaOy ;  and  tbe  ni« 

ther,  becaufe  it  was  declared  in  the  deedy  that  after  AJs  deaths  the 

trujleesjbould  execute  eftates  U  the  perfon^  and  perfias  re^eQivdj^  that 

Jhould  be  intere/led  according  to  their  re^&ive  Jmsres  theteiB ;  which 

fhewed  that  the  children  (hould  al}  take  their  feveral  fhares,  2  Venu 

23.  Pafch.  1687.    Ward  v.  Brsdley. 

In  tins  cafe       5.  A.  pofleifed  of  a  tem^  for  years  fetdes  it  in  truft  on  manritte 

"ic^tw,  /^r  ^H^VfirUfe.  remainder  to  }^\^/ff^r  life,  remainda-  to  $c 

tbjc  he         hetrs  of  tbe  bodjyihe  wtff  by  tbebuftand;  A  dies,  leavii^  o.  a  loq; 

wouM not    per  Somers  C«    Ihe  cafe  of  Pbacock  v.  Spoon eR)  fettled  in 

^  ^e  p'Je-  ^^-  P"^-  November  1689,  muft  govern  this  cafe.    There  the 

cedent  of      like  limitation  ynA  adjudge$i  as  words  of  purchafe  and  opt  of  Knka- 

Pbacock     tion,  and  that  on  view  of  that  precedent,  his  lordfliip  had  lately  dt^ 

sft^inKT"    creed  accordin^y  in  a  like  cafe,  and  faid,  it  wculd  be  in  vain 

could  find     ^o  make  a  decree  to  be  reverfed  on  an  appeal,  and  therefore  dit 

anydtf.       mifled  the  btlL    Trio.  1699.  %  Vem.  R.  y)2.  Daibrp  v.  Good* 

t^el"     "an  and  Bolt, 


Ch.  Prec  96.    Dafibm  v.  B<4t.<^-^Wms'a  Rep.  37it  37s*  cttv  $•  C  and  Uji  k  was  dea«e4 

that  %iM  was  a  good  defchptiou  of  the  perfon. 

6.  A; 


Wit*  572 

6.  At  common  law  ij/iu  is  not  a  word  of  limitation  in  deeis^  %  0\hh.  »», 
Inft.  334.  the  fame  lawm  cafe  of  an  ufe;  for  if  a  feofFment  is  made     '    ' 
to  the  life  of  J.  S.  and  his  iffue  male,  this  doth  not  pafs  an  eftate 
tail.     But  in  wills  it  is  fometimes  a  word  of  limitation,  and  fome- 
times  a  word  of  purchafey  according  as  the  teflators  intention  appears 
in  the  will*  8  Mod.  383.  Pafch.  i  Geo.  2.  Shaw  v.  Weigh. 


(C)  JFbere  the  Words  Iffue,  or  HeFrs  of  the  Body,  ^^JJ^'*. 

arc  only  a  Dejignatio  Perfona. 

» 

I.  tN  marriage  articles,  diere  was  a  limitation  ^oy/.y^r/^«;/V£-  r^"*?^?' 
-'*  9ut  in^achnunt  ofwaft^  and  then  to  the  uje  of  the  heirs  male  of  ^^Jj,^  ^^ 
the  body  of  A.  to  be  begotten,  and  of  the  heirs  male  of  the  body  offuch 
heir  male.  The  firft  words  (heirs  male)  are  only  a  dcfcription  of 
the  perfoos  who  are  to  take,  viz.  the  firft  and  other  fons  y  and  the 
fubfequent  words  denote  what  eftate  they  were  to  take,  viz.  to  the 
heirs  male  of  th^r  bodies.  MS.  Tab.  cites  5  Feb.  1719.  Trevor 
T.  Trevor. 

2.  A.  on  the  marriage  of  J.  S«  with  M.  bis  niece^  artidedj  that 
for  the  better  advancement  ofj.  S.  and  his  intended  wifey  and  th^ 

'  iff^  of  the  marriagey  he  would  at  the  time  of  his  death  leavey  devife,  or 
Ptherwife  convey  lands,  &c.  of  30 1.  a  ye^r  to  the  heirs  tf  the  body  of 
M»  his  niece  by  her  faid  hufbandy  and  to  their  heirsy  provided,  that 
if^ific  ihould  be  more  than  one  childy  A.  might  dijpofe  thereof  tofucb 

>  of  the  children  as  be  Jbould  think  fit.  A.  died,  living  J.  S.  and  M. 
who  had  feven  children,  and  demanded  the  30  /•  a  year  with  the 
arrears  from  A.'s  death.  It  was  obje£ked,  that  this  30  /.  a  year  be- 
ing to  be  left  to  the  heirs  of  the  body  of  M.  by  J.  S.  it  could  not 
commence  until  M.'s  death ;  (for  nemo  eft  haeres  viventis)  and 
that  then  all  her  children  might  be  dead,  or  otherwife  it  was  uncer-  [*  't'j\  1 
tain  which  would  then  be  heir  of  her  body.  But  Ld.  C.  King  *■  -^ '  -^  •* 
^aid,  that  the  court  of  equity  h^  a  greater  latitude  in  conftrudion 
of  articles-than  of  limitations  of  eftates.  And  that  here  the  words 
(heirs  of  the  body  of  the  niece,  by  the  hufband)  ihall  be  conflruedy 
(children)  and  the  rather,  bfcaufeit  isfaidjuit  afterwards  and  to  their 
heirsy  whereas  if  there  be  a  fon  of  the  marriage,  it  muft  be  his  heirs 
ftlone  that  muft  take ;  and  though  in  cafe  of  daughters  only,  the 
words  Ctheir  heirs)  had  been  proper,  yet  here  are  fons,  and  it  can- 
not be  intended  that  the  provifion  was  for  daughters  only,  when 
not  fo  expreiTed ;  and  the  provifo  for  preference  of  any  of  the  chiU 
.  dren,  ibews  that  all  the  children  were  to  take,  unlefs  A.  fhould 
make  an  appointment  to  anv  one  \  and  the  preamble  being,  that 
the  iifue  fliould  be  advanced  as  well  as  the  hufband  and  wife, 
all  the  iflue  born  at  A.'s  death  ought  to  take,  and  are  intitled  to 
the  arrears  from  that  time.  HU1«  ly^i*  2  Wms's  Rep.  341.  Tho- 
m9s  V.  Bennet. 
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(H)^i!t    ^^y  ^^  ^^^^  ^^^  *^^y  "^y  ^^  Judges.     [In  their 
-*incs  (C)  own  Caif/e.] 


Br.  Patents, 
pi.  15.  cites 
S.  C.  per 

Iilartlu« 


F0I.93. 


S.  P.  Br. 


[  I.  T  F  a  /In^  be  levUd  to  a  juftice  of  bani^  he  binftif  camigi 
X  take  the  conufance\  for  he  cannot  be  his  own  judge*  8  H. 
6.  21.] 

[  2.  lizfine  be  levied  by  ajuflice  in  hank^  his  nana  (hall  not  be  in 
the  fine.  11  H.  6.  49.  b.  ] 

[  3*  So^  if  2L fine  be  levied  t/f  a  juftice  of  bank,  his  namejballntti^ 
in  the  fine  I  becaufe  he  (hall  not  be  judge  in  bis  own  caufe.  11  H« 
6. 49.  b.  ] 

[  4«  So  J  if  a  jujiice  of  bank  hefued  in  bank,  he  cannot  record  i^ 
but  it  (hall  be  recorded-hy  the  other  juftices.     11  H.  6.  49.  b.  } 

[  5.  Soy  if  a  juftice  of  bank^^x  there^  he  cannot  record  it,  but  it 
(hall  be  recorded  by  the  other  juftices.     1 1  H.  6»  49.  b.] 

[h,  IS  the  Chief  ytiftice  of  bank  be  to  fiie  a  writ  there ;  the  writ 
JuO{;es,  pi.  flyall  not  be  in  his  name^  but  in  the  name  of  the  fecondary.     8  H.  6. 

6citesS.C.    I       b.l  y  y  ^  « 

per  Mai  till.       <        ■* 

■  S.  P.  per  Babmgton.  Br.  Judgment,  pi.  116.  cites  S.  C— -Br.  Conufance,  pi.  17.  citei 
S.  C,  per  Babb.—- If  the  Chiefjujlice  ofC,  B,  bri»g  an  afiion  m  C.  B.  as  it  is  his  priTiiege  10  <hx; 
yet  tliere  he  muH  not  it  mmeei  in  the  vyhole  proceedings  hut  as  pLtintiff^  and  not  fo  niuch  as  the  pla- 
ciia  fhall  be  faid  to  be  before  him  ;  for  then  it  wowld  be  error ;  and  the phcitaJt^MlU  t-srum  Ei'« 
N evil  1,  Joanne  Powell  &  Joanne  Blincow,  \the  other  juji'.cf^']  and  if  he  take  out  the  w/ *>,  it  mtS  a  i 
hi  (o  much  as  tcfted  in  bis  own  Kaine,  htt  in  the  name  of  tbf  ntxt  fttdor  judge  j    pes  Hoh.  Ch.  J.  xi 

Mod.  988.  Hill.  13  W.  3.   In  cafe  of  the  City,  of  Loadon  v.  Wood. S.  P.  Per  UoltCh.  J.  x 

Salk.  607.  in  Foxham  Tithing*s  cafe. 

Br.  Patents,  [7«  If  an  aSiion  be  fued  in  bank  againji  all  the  judges  there \ 
pi.  15.  cites  in  fiich  c?ik  for  necejfftty  they  fliall  be  their  own  judges.    8   H» 

l^^lZ     6.i9.b.] 

$;ibinpton  contra.— -S.  P.  Br.  Judges,-pl.  6.  cites  S.  C.  per  Rolf.  But  Babb.  Ch.  J.  coatra^ 
8.  P.  Per  Powell  J*  1 1  Mod.  164.  If  a  real  adlion  be  fued  againft  all  the  judges  in  C.  B. 

Arg. .  [8.  None  may  ^^  judge  in  his  own  caufe,     8  H.  6u  19.  b.    vide 

BndgnuM,.  Herodii  dir^aa,  lib.  2. fol.  1440.]  . 

For  ic  is  a  manifefl  contradiction  *  that  a  man  can  be  agent  and  patient  in  the  fame  thingj  sod 
^vhat  my  Id.  Coke  fays  in  Dr.  Bon  ham's  Case,  is  far  from  any  extravagancy ;  for  it  is  a  rcry 
re^fonable  and  true  faying,  that  if  an  a?  of  farUanunt  (hoold  ordain  that  the  fame  perfon  ihocld  he 
party  and  judge,  or  as  is  the  fapie  thing,  judge  in  his  own  caufe,  it  would  be  a  void  ad  of  pariia- 
nient ,  per  Hdt  Ch.  J.  la  Mod.  687.  in  cafe  of  the  City  of  LondoQ  v.  Wood* 

"'[574] 

[9.  This  is  a  ground  in  the  feudal  law  alib^  as  appears  in  the  Pre- 
le£tions  ofWefenbech,  cap.  17*  foL40i.3 
s.  P.  Per  [10.  If  2  fine  be  levied  to  a  jujiice  rfbank^  if  he  himfelf  takes  tki 

^:fZ^'  conufance  the  fine  is  void.  8  H,  6.  21.1 

Judgment,  J  ,  v  j 

pL  116.  cites  8  H.  6.  Z9> 

[II.  if 
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[il.  If  the  Lord  Chancellor  makes  a  ^^rr^r  between  two  ftran** 
gers  in  a  thing  which  concerns  hin^elf  in  intereft,  and  for  himfelf,  it 
is  void ;  becaufe  he  cannot  he  a  judge  in  his  own  caufe.  H.  1 1  Ja» 
in  chancery,  between  Sir  John  £gerton,  and  the  Ld.  Darby,  and 
Kelly,  refolved  by  the  Li  Chancellor,  Coke  and  Doderidge.] 

[i2.  \^  one  of  the  juftices  of  B.  or  B.  R.  brings  aSfion  in  his  own 
courts  and  there  recovers,  this  is  a  good  judgment,  though  the  iudg- 
ment  is  given  by  the  court  an9  fo  by  himfelf,  but  not  by  him 
alone.  H.  4  Ja.  B.  R.  Per  Curiam,  in  the  Baylies  of  Newcaftle's 
cafe.] 

[13.  5^,  if  one  cfthe  coroners  brings  his  adion,  and  after  the  coro" 
ners  give  judgment  upon  the  outlawry^  it  is  not  erroneous.  H.  4  Ja« 
B.  R.  in  the  faidcafe,  per  Curiam.] 

[l4«  If  ^  man  brings  action  before  the  mayor j  bailieSy  andfieward  This  cafe  U 
cfa  v///,  and  after  the  mayor  is  removed,  and  the  plaintiff  is  made  J^^r"^ 
mayor 'i  and  after  he  there  recovers,  this  judgment  is  not  erroneous  ;*  reafon  here 
for  the  judgment  is  given  by  the  court,  and  not  by  him  alone,  givco,    x 
H.  4  Ja/  B.  R.    Per  Curiam,  the  Bailies  of  Newcaftle's  cafe.]    ^^"^ 

the  MayoFy  fcc.  of  London.  '  It  is  plain  this  reafon  is  a  fenfelcfs  one,  but  the  truerecfon  is  to  be 
feen  in  a  H.  4.  40.  If  A.  fue  in  the  court  of  mayor  and  bailifiS)  A.  is  made  maf  or,  and  it  is  Mt 
Jaid  in  the  record,  that  he  was  made  mayor,  or  \t  do  not  appear  in  the  recur d  that  he  was  made  mayar^ 
there,  if  the  defendant  do  not  come  to  the  court  below,  and  plead  this  error  in  faift^  he  (hall  never 
after  aifign  it  for  error ;  but  if  he  had  pleaded  this  error  in  fa^,  and  had  been  over- ruled  in  it,  he 
might  have  a  writ  of  error ;  per  Holt  Ch.  J.  iz  Mod.  689.  Hill.  13  W.  3.  in  cafe  of  City  of  Loo* 
don  V.  Wood.  ■  ■  ■*$.  P.  Becaufe  he  was  vot  fole  judgs ;  for  the  court  was  held  before  the 
plaintiff,  who  W9S  the  mayoo  and  two  bailiffs,  and  the  recorder,  and  fp  (heir  a£t ;  per  Barkfdnle 
}e<Slurer,  *D.  220.  Marg.  pK  14.  cites  Hill.  4  H.  4.  Rot.  39.  Wilcht'or  1  v.  Wiggan.— -  A^oa 
cannot  be  brought  by  mayor  and  commonalty  in  a  court  held  brfofe\\\t  mayor  and  alderman  ;  for  though 
the  mayor  be  not  fole  pUintiff  nor  fole  judge,  yet  is  be  effentially  plaintiff  and  judge ;  .per  Hacfeii 
I.  12  Mod.  672.  in  cafe  of  City  of  London  v.  Wood. 

Error  out  of  C.  B.  The  Mayor  of  London  brought  aftion  on  the  cafe  on  a  by  law  ia  ihejheriff's 
c<ourt  in  London,  and  had  judgment ;  the  defendant  brinp  error  in  the  bujlings  according  to  the  cuftom 
of  London,  and  was  bound  in  a  bond  to  the  mayor  to  profecute  it  with  effe^  The  mayor  brougfit  debt 
\\\  C  B.  and  writ  of  error  now  in  B.  R.  and  the  queftion  was,  whether  the  defendant  was 
obliged  to  profecute  the  writ  of  error  in  the  huftings,  the  mayor  being  judge  oli  the  courts  and  fo  judge 
and  party  ;  Holt  Ch.  J.  held  the  bond  void.  But  Powell  contra ;  he  agreed,  that  regularly  a  man 
cannot  be  judge  Tand  party  ;  but  in  cafes  ofneceffity  he  may.  As  if  a  real  action  be  brought  againft 
all  the  judges  of  C.  B.  But  this  cafe  differs  from  that ;  for  the  bt/Hngs  may  be  held  before  6  aldermen 
without  the  mayor,  and  then'  xtjhall  be  upended  that  the  mayor  was  abfent,  becaOfe  it  does  not  appear  of 
irecord.  If  the  plantiff  in  hu  replication  had  replied  that  the  mayor  gave  the  judgment y  I  Ihould  have 
been  of  another  opinion  ;  and  it  does  not  appear  that  the  mayor  is  ^.necejfary  part  of  the  court.  Powis 
and  Gould  were  of  the  faice  opinion,  that  the  writ  of  error  was  well  brought,  and  fo  the  bond 
-good  ;  and  the  judgment  given  thereon  in  C.B«  affirmed,  ii  Mod.  164.  the  Mayor  of  London  ¥• 
Mackreith. 

15.  Praecipe  quod  reddat  againji  the  abbot  of  B.  who  demanded 
conuiance  of  the  plea  and  had  it,  notwithftanding  he  was  party,  and 
there  he  prayed  aid  of  the  king,  by  which  the  demandant  fued  re-^ 
fummons  for  failure  of  right ;  for  the  king  will  not  fend  a  proce- 
dendo, but  to  his  own  juftices*  Wilby  Gtid^  thofe  of  the  franchife  are 
the  king's  juftices  in  this  cafe,  and  fo  he  may  write  to  them, 
by  which  the  abbot  demanded  cpnufance  again,  and  the  parol  > 
.was  remanded  imto  the  franchife.  •  Br.  Conulancci  pi.  24.  cites  21 
E.  3.  38. 

i6.  Where  the  mayor  and  commonalty  of  jD,  have  conufance  of  Br.  Cono- 
pleas  and  affife,  yet  in  affife  againft  the  mayor  and  commonalty  "and  J*  o.  ^^^^^:  P^- 

tfacjr  ftiall  not  have  conuiance  5  becaufe  the  mayor  and  common-  J^*  ^^^ 
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alty  \%partj^  quod  iiot%  per  Birton  J*  Br.  V^istib^ pi.  xo6,  dm 
31  Ait  19. 

17.  Trrfpafs  by  the  if^v  irn^  chapter  rfD.  againft  J.  JL  flMrjMr  ^ 

D.  and  others^  and  the  bailiffs  ond^ittTuns  rfD.  came  and  Jemamdid 
CMufarue  by  grant  of  king  H.  and  the  opinion  of  the  court  was,  that 
they  fluU  not  have  conmance,  becaufe  the  mayor  is  party,  and  fliall 
be  nis  own  judges  quod  nota.    £r»  Conulance,  pL  22.  cites  3S 

E.  3,  15. 

soent^plr  iS*  In  affife  i;/  two  befort  two  jujlices^  and  pending  the  afftfe  uu 

116.  cites    jufiice  diedy  and  one  of  the  plaintiffs  was  ajjiciated  to  the  ether  jufiicei 

\  ^xT^  ^^  ^"^^  awarded,  that  be  cannot  be  judge  and  party,  and  one 

76?citer      j"^  cannot  take  die  affife  without  a  companion  \  by  which  the 

S,  C,  judge  would  have  been  nonfvited,  (q  that  his  companion  might 

have  proceded  in  the  affife  for  the  moiety ;  &  non  sulocatur ;  be* 

caufe  be  himfelf  cannot  record  bis  own  nonfiiit^  ner  the  other  judge 

cannot  do  it  without  his  companion  \  wherefore  it  was  advifisd,  dut  one 

who  is  plaintiff  and  judge  cannot  hold  diis  plea*     And  that  an  ef* 

peciaJ  Ojffife  ought  to  be  awarded  before  ether  juftices.    Br.  Affife^  pL 

372.  cites  45  AiL  3. 

Br.  Caufo,         ig.  Parol  was  removed  by  writ  of  the  chancery  out  of  Lincoin, 

S.  cilfL*  becaufe  one  of  the  baiUffsj  who  was  jud^Cy  was  plaintiffs  and  this 

Br.  Error,    matter  was  mewn  to  the  oourt.    Thtrning  (aid,  they  zx^  judges  ^ 

pi.  3a.  cites  record  in  Lincoln,  and  therefore  they  ought  not  to  furceafe  by  fup* 

Tt^jf  DO     P^  *  ^"^^  favet,  as  in  a  bafe  court,  and  if  they  err,  writ  dt  error 

thor,  un|«fs  lies,  and  if  the  defendant  at  Lincoln  takes  exception^  that  the  pl^n- 

^.  ha<rex.    tiff  is  one  of  the  bailiffs,  die  plea  Jballjlay  tiu  this  court  has  dHer^ 

^^the  '**'*'   nunedit  \  and  if  they  will  not  dlow  the  exception,  this  is  error ;  by 

court ;  and '  which,  by  die  affent  of  all  the  juftices  of  C.  B.  the  parol  was  re* 

if  it  was       manded.    Br.  Parol  ou  pie.  pi.  a*  cites  2  H.  4.  4* 

Chete,  then  it  bad  been  error ;  but  if  he  admits  him  to  be  his  own  judge  it  is  not  error.  Cro.  XL 
jao.  Paicb.  36  £liz.  B.  R.  in  cafe  of  WaUh  v.  CoUinger.— — •  Orig.  quar  favitj 

Br.  Amer«  20.  In  trefpafs  it  was  faid,  that  by  the  law  a  man  ibal]  not  1>e  «nir« 
"rSes  S."  ^^ '«  ^^^  ^^  '®^^  i^^  lord  for  a  tr^fs  to  the  lord-,  yet  by  eu/hm 
C^^.  P. '  ^is  may  be  goody  and  dpecially  where  the  trefpaffor  pap  the  amer* 
Br.  Court     ciament,    JBr.  Cuftoms,  pL  i6.  cites  12  H.  4.  8. 

Baion,  pi. 

4.  cites  17  H.  4.  8.  but  it  (hoiild  be  1%  H.  4.  8.  pi.  %$' 

Br.  Conu*.        2l«  Treijpafs  of  goods  carried  away  againft  T*  C«  who  &id,  diat 

^r'l'litlts.    ^^  ^s  Chancellor  of  Oxon,  and  dut  fcug  R.  2.  had  granted  to  J.  K. 

C.^Bi .  Ju.  Chancellor  of  Oxford,  and  his  fucceilbrs,  that  they  uoutd  luwe  conm* 

rifdid^ion,    fance  ofallpleas  moved  in  the  hinges  courty  whereof  the  one  peaty  uMf 

pi.j9.  Cites  ^^^^  ^  ^^^  umverjity  and  abiding  there^  and  iaid  that  he  is  a  derk* 

•  wiicre      viz.  do6lor  of  divinity,  and  abiding  there,  and  prayed  the  conufiincei 

the  king      and  by  the  opinion  of  the  court  he  (ball  not  have  it,  becaufe  he  i( 

^^c^ufaiJ'  B^^y^  ^^^  cannot  be  an  iodiiiecent  judge  in  his  own  caufe>  and  per 

uil/eat     Martin  and  others,  the  grant  is  not  good  unlefs  it  were  *  licet  idem 

'■€  belH  bt'  cancellurius  fuerit  parsy  and  if  it  had  thofe  words,  vet  it  is  not 

^fi^f^  ^  fP^  gr^^  u^^s  the  grant  extends,  that  then  he  may  depuU 

.  this  is    ^^  conftitute  another  man  to  be  judge ;    for  he  hiaifelf  cannot  be 

4        judge   s^d  party   by   thcfe  Wo^ds^  licet  fuerit  pars^    and  the 

other 


flriier  niftioes  were  in  the  fiune  cminioil.  Br.  Patents*  dt.  15,  c/te»  snnt  1  per 
If  ti.  t>.  19.  ^^^^^  If 

k  WAS  to  be  heM  hefirt  himfelfi  for  a  man  by  juibco  caiuioc  be  his  own  j«dg«.  Br.  Patents^  pi.  7 1* 
cites  21  £.  4.47.1  I  I  ■  Where  comfanu  o/fUas  it  granted,  if  the  grantee  be  partyt  they  fliall  not  have 
conrfanfe  withoot  exprefr  wordsi  quoa  licafmritpmrs.  Kelw*  90.  b.  pt  14.  R«  *z  H.  7*  in  the 
cafe  of  tbt  Cinque  Ports.— If  conufance  of  pleas  is  granted^  and  the  dtfemism  bia^tlfii  brnGfoMi 
boUi  ihtpl€Mf  it  is  error.  BnError,  pi.  189.  cites  35  U.  6.  54.— Cooniaiice  of  pleas  granted  to 
be  held  before  ihtifieward  of  the  grantecj  though  the'grantee  was  party.  Vent,  y  cites  Hob.  Sy* 
(and  adds)  fed  9ide  ibid,  in  pede;  that  eTcA  an  aA  of  parUxmenttomalce  a  manjudfeiBtiilowa 
^<tf  woirid  be  void.  Vcot.  %•  Mich,  ao  Car.  a*  B«  R« 

7%  In  debt  againft  tbt  mayor  ofthifla^Ufor  {\jtSkx\ns  J.  N,  con* 
denuied  in  100  L  to  efizapei  the  defenoant  demandedjudgment  if  .       ^  . 
die  court  wpuld  take  conufance)  becaufe  hjftatutt  tbt  majT  rftbt  L  57^  J 
'  flapUfiiaUbavt  conufance  of  all  pUas  touching  tbijiapli\  &  non  alio- 
catiir ;  for  it  is  of  an  tffince  dsm  hy  iindelf^  and  dus  mt  touch  tbejia^ 
pk.    Bn  Jurifdidion)  pi.  |.  cites  9  H.  6. 19. 

23.  The  Urd  of  <7  court  baron  may  have  a^on  of  debt  in  bit  oun^ 
jcourtj  becaufe  the  Juitors  are  judges  there,  and  not  the  lord  himfelf 
por  his  fteward.    JBr.  Jurifdidion,  pi.  117.  cites  Fitzh.  Det.  177. 

24.  A  prefcription,  diat  if  any  cattle  are  upon  the  demeihes  of 
d^e  manor  doing  damage,  tbe  lord  may  diftrein  them,  and  retain  the 
faunc  till  fine  made  at  his  will,  this  is  void  $  for  none  (hall  be  judge  iQ 
lus  own  cafe.  Co.  Litt.  f.  21^. 

25.  The  chamberlain  of  Che/tery  being  fole  Judge  of  equity,  can* 
|iot  decree  2iny  thing  wherein  himfelf  is^tfr/;^ ;  tor  he  cannot  be  judge 
in  propria  caula ;  but  injucb  cafe  the  fuit  fhall  he  heard  here  in  chan* 
^ery^  conun  domino  rege.  12  Rep.  113.  Hill*  i\  Jac.  Earl  of 
Perby's  c^fe* 

26.  Tre^afs  for  taking  of  a  bag  of  pepper;  the  defendant  juilified  Ibid.citet4» 
05  fervamt  of  the  mayor  and  commonalty  of  London  for  wharfage  due  to  ^^'^'  ^' 
them  by  the  fullom  of  London^  and  that  the  plaiqtifF  refufed  to  pay  it.  dale's'"* 
The  plaintmfaid'i  that  the  cujiom  does  not  extend  to  him,  becaufe  be  is  cafe. 

z  freeman  of  the  city,  and  ou?ht  not  to  pay  whar&ge  )  to  which  the  ^^5"*  *• 
mtfendamt  r4plUdi  that  the  cmpm  eietende  to  him  as  well  as  toftrangers ;  fnJ^ifTu^ 
and  upon  this  ii&ie  was  taken  j  and  the  queftion  was,  if  writ  ihaU  upon  a  waf 
iiTue  to  the  mayor  )uid  aldermen  to  certify  the  cuftom  by  t|>e  mouth  ^^  Canter* 
of  the  recorder,  as  is  ufual,  or  that  it  fiiould  be  tried  per  pais.    And  venffa^ 
upon  long  debate  and  argument,  it  was  refolved,  that  the  trial  ihould  did  not  ilTae 
nothfi  by  the  mouth  of  the  recorder  i  becaufe  he  was  to  certify  what  *^  the  offi- 
|he  mayor  and  alderman  required  him,  and  they  are  parties,  and  the  l^^  thoudi 
caufeis  their  own;  wherefore  the  trial  (hall  be  per  pais.    Refolved  they  have  . 
aifo  that  the  venire  .facias  fliall  not  iflue  to  the  flieriffs  of  London  the  trials  of 
nor  Middlefex ;  becaufe  the  trials  there  are  by  the  fireemen ;  but  it  JnJTwiSJn* 
ihaH  be  to  the  county  adjoining,  (viz.)  to  the  iheriff  of  Surry,  the  city,  ba| 
Mo,  671.  Trii>  12  Jac.  ♦  Day  v.  Savage*  it  iffued  to 

the  Iheriif 
0f  the  county  of  Kent.— ^-*  8.  C.  eited  a  Sid.  laob  per  Gtin.ia  cafe  o£  BUqrer  v.  Archer. 
Say.  5r.pL  aoS.  S.  P. 

27.  The  admiral,  in  his  patent,  has  granted  to  him  bonapiratar' ; 
xeibjved  by  all  the  judges,  that  the  goods  of  pirates  pafs  by  this 

^raat ;  and  «?/  pirqfical  goods.    In  this  cafe  the  admiral  ought  to 

fUQ 


57^ 


3(utigejSf. 


fae  at  coinmon  hm^  and  not;  in  the  Admiralty  Court    Jenk*  325. 

pi.  40. 

28.  Judgment  given  by  a  judge,  who  is  party  intbefuftwith  an^ 

9tberj  and  lo  entered  of  accord,  is  error,  although  federal  otberjud- 

ges  fit  there  and  give  judgment  for  the  judge  who  is  party.    Jenk* 

90.PL74. 
rtitJUward      29.  Where  a  judge  has  an  intcreft,  neither  he  nor  his  deputy 
«f  a  court,    can  determine  a  caufe,  or  fit  in  court  -,  and  if  he  does,  a  probibitiai 
who  has  a    Yits.  Mich.  20  Car.  2.  Hard,  503.  Brookes  v.  Earl  of  Riveis. 

tttputy^  can* 

not  uie  in  Che  court  before  his  depttty ;  and  a  deputy  ach,  and  of  right  amgU  toa3  'mshe  n^mt  •fhis 

frituipaL  1%  Mod.  690.  Hill,  i^  W.  3.  In  cafe  of  City  of  London  v.  Wood. 

The  mayor  of  Hereford  wa»  laid  by  tU  heeJs  for  fitting  in  judgment  in  a  caufe  where  faimlctf  wai 
]f  flor  of  the  plaintiff  in  eje^ment ;  though  by  the  charter  be  was  fole  judge  of  the  conn.  Per 
HoItCb.  J.  I  Salk.  396.  Mich.  10  W.  3.  B.  R.  Anon.<— >Farr.  i.  S.  P.  Anoo. 

And  to  fay  30.  Mayor  and  aldermen  of  London  mzyfet  a  fine  fir  rcfufag 
htToT^  /Aif  office  offierifhy  a  freeman,  though  they  are  to  have  it  themfelvcs. 
tJforJom  Vent.  180.  Hill.  23  &  24  Car.  2.  B.  R.  m  Har wood's  caie,  cites 
Ihouid  not    Eaftwick  V.  Langlom. 

be judge, 

becaufe  he  is  to  havejbart  of  the  penalty,  16  as  ridiculous  as  groaadlefs :  and  fioce  this  objeftioii  has 
liad  fo  little  regard  with  us  in  B.  R.  I  wonder  it  Ihould  be  fo  much  iniifled  on  now,  efpccially 
&ice  it  has  been  alforeje£led  in  C.  B.  Per  Holt.  Ch.  J.  12  Mod.  686.  in  cafe  of  City  of  London  ▼• 
Wood.*— ^ff</  he  agreed,  where  the  city  of  London  claims  any:  frftdom  crframhifs  to  itfelf,  there  aaoe 
of  London  *  fliali  be  judge  or  jury ;  for  there  ihey  claim  an  iniereft  to  thcmfelves  againft  the  reft 
of  mankind.  Per  Holt  Ch.  J.  ix  Mod.  687.  Hill.  13  W.  3.  in  cafe  of  City  of  LoodoQ  ▼. 
Wood. 

*[S77] 

31.  In  feveral  cafes  the  parties  may  try  tbeir  w}n  jurifSUiim^  as 

in  the  cafe  of  the  Chancellor  of  Cambridge,  &c.  Cumb.  08.  Mich. 

3  Jac.  2.  B.  R. 

S.P.  But  if      V--  ^  hiftxtp  fues  for  a  penlion  before  his  own   cmraAffaryi 

it  bad  been    and  a  lord  before  hh  Jleward\  and  good.     Cumb.  131.  Tnn.  I 

held  before    W.  &  M.  B.  R. 

the^//Zv^ 

timjiilfj  it  bad  been  iU.  Vent.  3.  Lincoln  (Bp.)  t.  Smith. 

Jenk.  46.         3  J.  Mayor  and  commonalty  of  London  may  limit  penalties  oF 

I  Mod."  by-laws  to  themfelves,  but  they  cannot  be  fued  for  in  the  mayor^s 

303^n^  court,  unlefs  the  mayor  could  be  fevered^  and  the  court  held  bcfcre 

fermaiion  the  aldermcn.    i  Salk.  397.  2  March,  1701.  *  Wood  v.  Mayor  of 

^T.,.  London,  &c. 

dtrmtHj  though  an  alderman  be  grieved  1  otherwife  of  the  mayor ;  for  he  is  an  int^^nd  pent,  w^b- 
out  which  the  court  cannot  be  held ;  but  the  other  nay  be^frtfJandbe  muft  not  lit.  s  Salk.  426. 
TriR.  2  Ajui«,  B.  R.  in  cafe  of  Queen  v.  Rogers. 

34.  A  jujtke  of  peace  was  furveyor  of  die  highway,  and  a  mat- 
ter concerning  his  office  coming  in  queftion  at  the  feffious,  he 
joined  in  making  the  order y  and  his  name  was  put  to  die  capdoa. 
Per  Holt  Ch.  J.  it  ought  not  to  be.    2  Salk.  607.  HilL  3  Anoae^ 
B.  R.  Foxham  Tithing's  cafe« 


(B) 


SfttOsejBf*  5^ 


» 


(B)  Their  Demeanour.  The  adding 

fi,  I.  H.  ^Rot.ParUamenti^numero<yj.  The  cmmns pray  ^t  aQd(D) 
the  lords  fpiritual  and  temporal,  nor  the  juftices,  be  not  received  feemsa 
hereafter  for  their  excufe  to  fay,  that  they  dare  not  do  nor  fay  the  JJ^I^^ 
iaw^  nor  their  intent^  for  doubt  afdeath-^  or  that  they  are  not  free  of  under  thofa 
themfelves ;  becaufe  they  are  ^more  bound  of  reafon  to  Jcecp  their  letters  be- 
oath,  than  to  doubt  death,  or  any  forfeiture.]  lo^^iJ  tidl 

of  (B)  but  the  fame  are  left  here  as  found  in  the  original ;  and  what  is  added  here  belongs  tp  th« 
iud  letters  of  (B)  (C)  and  (D). 


(C)   Anfwer, 

f  I.  The  king  holds  all  his  lords  and  juftices  for  good,  fufficient, 
and  loyal ;  and  that  thejrwill  not  give  other  counfel  nor  advice,  but 
ivhat  is  honeft,  and  juft,  and  profitable  for  him  and  the  realm ;  and  *  On;, 
if  any  *  will  complain  in  efpecial  time  to  come  of  the  contrary,  the  voc?*"^  ? 
'  king  will  caufe  to  reform  and  amend.]  plendn.}* 

[2.  2  /f*  4.  numero  37.  John  Holt,  and  William  de  Burgh,  fo 
cxcufed  themfelves.] 

[3.  I  H.  4*  Rot,  Parliamenti^  numero  99.  The  commons  pray,  that 
the  chancellor,  treafurer,  clerk  of  the  privy  feal,  juftices  of  the  ben- 
ches, baroiis  &c.  Jhall  not  take  brokage^  prefentSy  nor  gifts  what- 
foever,  but  fhall  be  content  of  that  which  they  have  of  the  king.] 


(D)  Anfwer.  Fol,94. 

[  I.  If  they  take  difhoneftly  they  fhall  be  punijhed^  ]  .  if  a  judge 

taker  trihts,  he  (hall  be  indited  for  it ;  and  if  he  be  convi^d,  he  fliall  loie  his  oiGioeyand  be  fined 
and  imprifoned.  Jenk.  i6z.  pi.  7.  cites  27  £.  3*  F.  N.  B.  243. 

2.  By  2  £.  3.  cap,  8.  no  command  Jhall  be  made  under  the  great  f  r78  1 

or  little  feal'^  to  diffurb  or  delay  common  right  \  and  the  jti/lices  Jhall  . 

proceed  to  do  right  notwithflanding  fuch  comiTiands,  ma*if"*d 

his  letter  iojiay  hit  (wnfuit,  but  not  the  fuit  of  another  perfon^  and  that  by  reafon  of  this  itatute*  Br. 
Prerogative,  pL  15.  cites  11  H.  4.  37.—— 5  Rep.  40.  b.— But  notwiiliftanding  thIs'lUtute  the 
king  may,  where  he  himfilfii  party y  JireS  a  wtitto  tbejufiiegs  to  cwiinue  tbtfuit,  and  fo  he  did ;  but  the 
tonirary  is  faid  to  be  in  plea  b^hMtn  two  common  ptrfons,  Br.  Prerogative,  pi.  1 17.  lAnd  if  the  party 
thinketh  in  his  confcience  that  fuch  command  will  be  made,  he  may  jut  forth  a  writ  upon  ttiis  fta- 
^ute,  e$mm^in£ng  them  to  proceed  notwithftanding  fuch  command.  And  this  is  called  a  writ  depr$» 
€ed(/uio  aJJutUcium^  F.  N.  B.  340.  (D}« 

3.  By  18  £•  i-flat,  4*  the  oath  to  be  given  to  juflicesy  when  they 
take  their  places^  is  to  this  effe£iy  viz,  to  ferve.  the  king  in  their  off-- 
cesy  to  warn  him  of  any  damage^  doju/iice^  take  no  bribe^  give  no  coun^- 
fel  where  he  is  a  party^  maintain  no  fuity  nor  deny  right  (though 
by   fomnwnd  from  the  king)  to  procure  the  king's  profty   and 

to 


i#  ii  dnffOirAh  U  thi  ting  in  hdfy  lanisy  and  gUdh  iffi^  tM 
,  default, 

4.  20  Ei  3.  cap.  I.  enaAs  diat  th  ktnfsjufticis  fimU  df  ngii 
to  all  wtfhmt  rejpe^  rf  perfrm^  noiwithftanding  the  kinfs  Utters  at 
€9mm^nds  t$  the  i$nirarfi  and  ifanyjneb  bt^  itfty  JbaM  ac^naint  tbi 
Ung  emd  his  c^umil  therewith  1  they  JbaU  take  mfee  ha  efthe  kiag^ 
Mrwive  cmettfel  where  he  is  a  party  %  and  ifihey  d$  andfs^  they  JbaU  hi 
St  the  hinges  will  in  hotfyj  lands^  and  g^ods* 

5*  Bjr  20  B,^cap,  2.  tba  like  is  command^  t$  the  harem  efthe  ea* 
ihefuerj  and  to  fijpatch  bufinefs  before  them  wkhemt  delay4 

6«  20  £•  3»  tat.  3*  enadb  ^tatjuftices  aJJ^ned  by  cnaeeufam^  aad 
ifaffUe  and  gaol  delivery^  and  their  ajjhciates^  fheM  make  puh  •ath  as 
.  fikmbe  enjoined  them  by  tbekin^s  eouneity  or  the  chancery^  b€fore  their 
aommiffms  be  delivered  unto  thenu 

'  J.  "The  juftices  have  fuch  pre-eminence,  duit  Acy  ought  net  ta 
give  nor  exprcTs  their  opinions  before-bandj'lmt  only  when  it  comes 
before  them  by  due  original  in  due  form  of  law  i  quod  noCa.  Br« 
Judgment,  {d.  157.  cites  i  H.  7.  26. 

8*  The  court  will  not  give  a  judgment  which  they  know  waoidd 
be  againfi  the  laWf  although  the  plaintiff  and  drfendani  do  ^ree  t» 
have  fuch  a  judgment  nven  ^  for  the  judges  are  to  do  equal  luiBce 
according  to  thdr  beft  fldll,  and  not  to  err  wflftiD^,  and  a|;ainn  dicir 
knowledge^  to  pleafe  die  parties.  2  Lr*  P»  R*  98.  ates  Tnn.  23  Car. 
B.  R. 


(E)  What  Things  arc  toe  High  for  the  Judges  to  de^ 

termine. 

I.    31  H.  6.    When  it  was  in  queftion,  whether  Thorpe,  the 

JPeaker  of  the  houfe  of  commons  of  parliament^being  taken  in  exeat  \ 
tion  between  two  Jeffions^  ought  to  DC  delivered,  of  which  complaint 
was  made  by  the  commons  to  the  lords,  who  demanded  of  the  jud« 
ges,  whether  in  this  cafe  the  Speaker  ought  to  be  delivered  by  pHvi^ 
lege  of  parliament^  the  judges  anfwered,  that  they  ought  not  io  deter- 
mine die  privilege  of  the  (aid  high  court  of  parliament  j. 

[  2.  25  £.  3.  cap,  2.  jfnd  becaufe  that  many  other  cafes  ef  Eke 
treafon  may  happen  in  time  to  comcj  which  a  man  cannot  think 
nor  declare  at  this  prcfent  timcj  it  is  accorded  that  if  any  other  ci^ 

fuppofed  treafon  which  is  not  above' Jpecifed^  doth  happen  before 
any  juftices^  the  juftice$  fhaU  tarry  without  any  going  tojndg^ 
ment  of  the  treafon  'till  the  caufe  be  fhewed  and  declared  before  the 
king  and  his  parliament^  whether  it  ought  to  be  judged  treafon  or 

felony."] 
[  S79l^      [3-  *'  ^-^'^f?-  12.  The  Lord  William  Tbiming,  Chief  Jttftice 
of  the  conunon  bench,  being  demanded  whether  certain  things  done 
by  the  parliament  were  treafon,  anfwered,  liiZtA^  declaration  ^trea^ 

fon  not  declared  belongs  to  the  parliament.  And  fo  £ud  Ricnil  and 
Clopton.  1 

9  f4-i«A 


..  {4«  IS  R*^.  cap,  ^.l^fitK  it  in (dii^amdtbct^i thai Mpirsp$inii 
ie  declared  for  freajin  in  this  parUanuntj  ether  then  were  Glared  if 
Jlatute  lefire^  thai  nojuftice  have  power  to  give  judgmeta  tf  other  cajes 
oftreafonj  nor  in  other  manner  then  they  had  before  toe  beginning  rfthit 
parliament,'] 

5.  I  H.  4.  cap.  10.  Where  in  the  parliament  of  21  R.  i.  diverit 
pains  of  ti'eaibn  were  ordained  by  ftatute,  inafmuch  as  that  there  was 

no  man  which  did  know  how  he  ought  to  behave  himfelf  to  dO)  fpcak^  / 

or  laji,  for  doubt  of  fuch  pains ;  it  is  accorded  and  a^Bented  by  the 
king,  the  lords  and  commons,  that  in  no  time  to  come  any  trea- 
Ibn  be  judged  otberwife  than  it  was  ordained  per  Ie  ftatute  de 
Ed.  3. 

6.  In  the  time  of  H.  i.  the  juftices  of  gaol^delivery  would  not  pro^ 
oood  in  eaje  of  the  death  rfaman  without  the  king^s  writ*  2  Inft.  43* 
and  fays,  that  in  the  record  (which  he  had  there  bdRMre  recited)  it 
appears  that  W.  R.  indi£bttus  de  morte  W.  £•  non  Cttlit  breve  regit 
die  bono  &  malo,  ideo  retornatur  gaolae,  &C 

(F)  PuniJhabU  for  what* 

J.  T  T  was  prefented,  that  where  comnuffion  iffiied  to  J:  N.  and 
•*  another^  that  J.  N.fatahne  without  the  other j  and  laid  fines  on 
people  i  and  becaufe  it  founds  in  error,  and  to  be  reverfed  oy  writ 
of  error  for  the  error  in  judgment,  therefore  it  was  held  that  tne  in-* 
didfanent  was  void.  Br.  Indiffaneot,  pL  17.  cites  27  Afil  23. 

a.  Thorpe  judge  of  Bi.  R.  was  at  the  will  of  the  king,  for  his  body, 
lands  and  goods,  becaufe  he  had  done  a  thing  contrary  to  his  oath 
2  L.  P.  R.  90.  cites  40  E.  3. 

3.  A  juftice  cannot  rafe  a  record  nor  imbefel  it,  nor  file  an  indi£l^  Br.Cottmc^ 
ment  which  is  not  founds  not  give  judgment  of  death  where  the  law  P^'73-c»tct 
does  not  give  it ;  but  if  he  does  this,  it  is  mifprifion  and  he  fliall  lofe  io\c  '' 
h)s  office,  and  fhail  make  fine  for  mifprifion ;  but  it  is  not  felony,  and  p.^d 

Br.  Judges,  pi.  33.  cites  2  R.  3.  9.  thathelhaii 

and  arraigned Judge  Ingham  was  in  mfirictrSa  regis  for  eaofing  a  record  to  be  rafed 

And  faaking  an  amercement  of  a  poor  roan  fci  at  6  f.  8  i  to  be  bw  2  f.  4</.  a  L.  P.  R.  «o.  cites 
•  Rep.  39.  '  ^'^' 

Where  a  bill  of  indiamefit  of  felony  was  f«nind  ignoramus^  a  judge  of  record  procured  it  to  be 
fafed,  and  to  be  mdorfed,  biUa  vera  ;  this  offence  is  not  punilhable  by  tlie  law  i  for  that  would 
send  to  falfiiy  and  avpid  a  record.  Jenk.  1 6a.  pi.  7.  /  1         i«w  wouia 

m 

4*  No  ailion  on  the  cafe  will  lie  againft  a  jiKbe  for  what  he  does  » Salk.397, 
as  a  judge.  Arg.  2  Roll  K.  199,  c^tes  26  EHz.  &  27  Affi  73.         '  s.  p 6 


5.  A  judge  ignorantly  condemns  a  man  to  dt^Ai  for  felony^  when  it  JJJ^m  I 
is  not  fefony,  in  a  manor  court,  which  has  the  feanchife  of  infeng-  S^g. 
thief;  for  this  offence  the  judge  fliall  he  fined  and  imprifonedy  and 

hfe  his  officer  and  the  Lord  fliall  lo(e  his  franchife.  Thefe  points 
were  rdolved  in  the  Star-Chamber,  upon  an  aflembly  of  all  the  jud* 
ges  there,  by  the  command  of  king  Ric.  3.  Jenk.  i M.  d.  7. 

6.  Where  judges  ze^UmUd  to  the  fubyea  matter  of  their  jurifiiic^ 
don,  and  thejr  excad  the  limits  Of  their  juxifdiaion»  adion  lies  againft 

themi 
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them ;  per  Powel  J.  2  Lutw.  1565.  Mich*  4  W.  &  M.  dCes  Hlrd* 
480.  Terry  v.  Huntington. 

7.  If  plea  to  tbejuriJdi^Un  of  an  inferior  court  be  ofiered  as  it 
ought  to  be  before  imparlance^  and  upon  oatby  all  proceedings  after 
ttmi  be  void,  and  the  judge  and  oflSicer  fhall  be  liable  to  a^ns.  Per 
Powell  J.  %  Lutw.  1567.  cites  ftat.  W.  i.  35. 

S.  Judge  is  not  anfwerable  to  die  king>  or  the  party,  for  mil^ 
takes  or  errors  of  his  judgmtnty  in  a  matter  of  which  he  has  jurif- 
di<^on.  I  Salk.  397.  Trin.  12  W.  3.  B.  R.  Greenvdt  v.  Bur- 
well. 

9.  All  mifJemeanors  of  judicial  officers  are  a  contempt  o(  the 
court  of  B.  R.  I  Salk.  201.  Pafch.  i  Annae,  B;  R.  Anon. 

10.  Among  die  laws  of  King  Edgar  is  this,  viz.  judex,  qui  in* 
juftum  judicium  judicabit  alicui,  det  regi  CXX's,  nifi  jurare  audeat^ 
quod  redius  judicare  nefcivit.  Decern  fcriptores  Ai^licani  872. 
1.  3.— -The  iame  among  die  laws  of  Canute.  Ibid.  924. 1.  2.  adds» 
that — ^Et  dignitatem  fuse  legalitads  femper  amittat,  fi  non  cam  re- 
dimat  erga  regem,  ficut  ei  permittetur.  In  Denelaga  Lahstithes 
reus  fit,  11  non  juret,  quod  melius  nefcivit.  Chronicon  Johanots 
Bromton. 


(G)  What  a  Judge  may  do  'Extrajudicially. 

Tbe  con-      j.    A^uc^e  may  fairly  mediate  an  accommodation^  but  not  put  term$ 
wtfticsain-  on  pronouncing  fentences,  or  giving  judgments  i  per  Ld. 

Dot  give  a    Wright,  Pafch.  Ij^s*  Vern.  479.  in  cafe  of  Attorney  Geiaeral  ad 
juriidiaion   relationem  Coflart  and  Dutry  v.  oochon. 

to  that 

court  wtuch  they  had  not  befoce*  Arg.  Sti.  439.  HiU.  1654.  B.  R.  in  cafe  of  Cooks  ▼•  Cham* 

bers. 

• 

fonnfenr      (H)  f^Hf  fliall  bc  ^d  to  iavc  Judicial  P(wer. 

Nwcoftbtm  I,  By  3  H.  7.  cap.  x.  the  lord  chancellor^  treafurety  or  trtvyffal^ 
this' matted  «r  any  two  of  tbenh  calling  to  them  a  bijhopy  a  lord  of  the  council^ 
hatbeiban^  ond  the  two  chnjufttceSy  (or  two  other  ju/lices  in  their  abfnue)  upom 
telhr\  trea*  bill  of  information  put  to  the  chancellor  for  the  king  or  any  otberyfir 
^Udt^  mtfi»/«f<7«r/,  retainers^  embraceries^  untrue demeanings  ofjberiffiy  tak^^ 
/w,bythofc  ing  money  by  juriesy  great  riots j  or  unlawful  affemUieSj  have  autho^ 
words,  for  rity  to  call  before  them  by  writy  or  privy  fealy  the  faid  mifdoersy  emi 
^^^  b!uZf  ^^^^  ^^  others  to  examiney  and  to  punijh  them  according  to  thejiatut^f 
ffiontsy  uid    in  that  behalf  made^  in  like  manner  as  if  th^  were  convict  by  ebu  ordiT 

yetifthof     of  law • 


are  not 


Rr. 


called  it  is  enror,  becaufe  the  Ibtute  appoinb  them  to  be  caUed  to  it.    By  aU  the  joftioes. 
JudgRienty  pL  ^af.  citet  8  U«  7. 15.  So  of  tbe  *  ftatute  which  wiUs,  thai  iht  cboKtihr 

ireafitnr  caUug  M  them  t%vo  jt$dgeSgfiaH  rtverjk  %rt»  n  iht  uuhcfurf  there  tbe  chancellor  and  treafmr 
are  judgeSf  and  the  others  art  bqc  affiftaots }  by  all  Uie  jufticea*  Br.  Jodgoieot,  pL  ia5.  dtes  S  II» 

(Hri) 


(Mf.  2)  JuJge  or  O^cer^  In  what  Cafes  othet  Per- 
sons, than  Judges  of  the  Courts  at  Weftminftcr, 
as  Bi/hop,  Sheriff y  &c.  fhall  be  faid  to  aft  as 
Judges,  or  only  as  Miniflers. 

t.  np  H  E  fiarijftn  writ  if  enquiry  of  waft  is  \  judge  and  oflScer,  Br.  Waft, 

*    and  challenge  fliall  be  taken,  and  if  he  denys  it,  error  lies,  f'^^'  ^^'°* 
and  attaint  lies  of  the  verdi£L  Bn  Office  and  Officers,  pi.  4.  cites  2  f  Br.Of* 

H.  4.  2«  fice  and 

Officers, 
pt.  9.  cites  It  H.  4.  8z.  S.  P.— Br.  Return  de  Brief,  pi.  38.  cites  xx  H.  4.  82. S.  P S.  P« 

and  if  the  land  be  ^  inafrancbife  the  (herlff  (.vw«o/  mah  manditvi  haltivo,  ftc*  For  he  cannoc  grant  over 
his  judicial  power,  but  ous;ht  to  enter  the  franchife  and  ferre  the  writ,  and  if  he  does  otherwifo 
at  is  error  ;  for  there  he  i:>  a  jodgo  of  the  record.  £r.  Office  and  Off.^  74*  cites  zi  H.  4.  6.  and 
Yi  H.  4.  94^  accordingly,  ri  1  So  where  aativo  babendo  iffites  lotbejberiftv  Jboid  pita  of  the  mat- 

ter, tliere  he  is  'judjre  and  officer,  lut  where  the  nntivo  habendo  U  dirfdied  to  him  rttumabU  in  baikp 
there  the  (heriifis  officer  and  not  judge,  note  the  diverfity.  Br.  Office  and  Off.  |rf.  36.  cites  11  H. 

'»'^-  *[s8i] 

a.  Thifame  law.  "in  *  rt£ffelfin^  and  &  he  (hall  make  the  panael)  •  s.  p.  Br* 
and  yet  ihall  judge  it  to  be  quaihed  if  cauie  l>e4  ^uart  tftbe  arrmf  Office  and 
bi  challenged f0r  partiality  in  the  fbcriff  himfelf.  Ibid.  .      9^Pj;  34r 

4.  6.  and  XI  H.  4.  94.  accordingly.-*  ■*  S.  P.  and  If  be  mfdoes  hi  jt^  ihspanf/hali  not  hav§ 
chatUagt  to  tlie  return  of  the  jurjr.  Ice.  but  he  fiiaH  have  ^rk  of^rmr  thereof.  Br.  Office  and  Off. 
pi.  37.  cites  8  H.  6.  ti.  ■  ■  In  this  cafe,  and  in  writ  of  enquh-y  of  waft,  the  iheriff  is  judge 

and  officer  of  record,  and  therefore  if  he  rttums^  that  be  came  to  the  laiidy  the  other  cannot  affign  for 
errori  tliat  he  did  not  come  to  the  land  accoi^ing  to  his  tttum  \  for  he  cannot  cooti^^  tihe  re« 
cord.  Br.  Office  and  Oti.  pi.  42.  cites  7H.  y.  4. 

.    J.  Wkere  it  is  written  to  the  hi/h9p  to  certify  haftariy  qt  mu&erty^  Sut  hjurt 
tr  matrimony^  &c.  he  is  only  a  minifter  or  officer.  &.  Office  and  p^vumms. 

Off.  pi.  1.  cites  3+ H.  6.  38,  39-       .  ThK, 

iitigioDs,  he  is  fudge,  lUJte  the  difivrense.  Ibid.**-^r.  <^ce  IiDpedit,  pi.  la.  «itet  S*  C^^i^Br.  CoAs^ 
pi.  a.  cites  S.  C. 

4.  In  fuppUcavlt  of  the  peace^  t\it  fieri fftsaaLj  toake  precept  to  talce 
the  body  \  for  it  is  not  like  to  rediflofm,  where  the  flicriff  is  judge 
and  officer,  but  when  the  balllff'hzs  taken  the  body  hejhall  not  take 
furety^  but  the  flieriff  hinafelf  fhall  do  it;  ^  Choke ;  for  it  is  a  ju- 
dicial power  given  the  flierifFby  the  writ  of  fuppUcavit,  which  cannot 
be  affigned  over;  for  the  power  of  a  judge  cannot  be  given  over. 
Br.  Office  and  Off.  pi.  39.  cites  9  E.  4.  31. 

5»  In  examination  of  a  clerk  prefented  the  bljhop  is  judge  and  COt 
officer.  Br.  Quare  loapedit,  pL  91.  cites  1$  it  7»  7>  S- 

(I)  Jtidges  qf  Record.    Who,  and  thdr  Power.      ^*$f' 

,     t.  Marlb.  s^     jLLperfons  {high  and bw)jhattreceivijujiici  J^^^^*J» 
H*  3'  ^^P^  *•  in  the  king's  court.  tgystizt* 

thcfe  word  ate  of  great  importance ;  for  all  caofcs  ought  to  be  heard,  ordered  and  determined  be? 
lore  the  jut|ges  of  the  king's  court,  openly  in  the  king's  courts,  wbiihcr  all  pcrffiDS  may  rtiort  ? 

Vol*  XIV.  2^  ^* 


5^  auBgwf* 

And  ID  no  ehambersy  or  oCher  privste  places  i  for  the  judges  are  not  judges  of  cbambeR  but  of 
courtSy  and  therefore  orders,  rulet,  awards  tutdjudgtiunts  ought  to  be  made  and  given  in  efem  eaert^  wfacxe 
the  parties  counfel  and  attorneys  attend,  and  noi  in  cboMhers  or  other  private  pbcei^  wbcre  a 
man  may  lofe  bis  caufe,  or  receive  great  prejudioey  or  delay  in  his  idtfeoce  for  wane  of  de> 

fence. 

The  judges  of  the  common  law  have  no  ordinary  jurifdiAion  to  examine  teitnejfei  m  their  c&Be. 
iers ;  but  by  tanfint  ef  parties  and  rule  of  oOurt  they  may,  upon  interrogatories  exhibited  in  wriu 
ing,  take  their  depoucions  thereunto  in  writing  i  and  if  occafion  be,  there  may  be  croft  examtna- 
tions  upon  interrogatories  exhibited,  and  there  may  be  crofs  examinations  of  rhe  party.  But  fame 
things  which  a  judge  of  this  court  doth  a6t  in  his  chamber,  as  a  judge  of  this  court,  are  acooonced 
as  done  in  coua;  for  it  is  in  order  to  the  proceedings  in  court,  a  L.  P.  R.  90^  91.  cites  Trin.  t^ 
Car.  I.  B.  R. 

2.  Juftices  have  power  to  adjudge,  if  a  man  be  within  age^  9r  tf 
full  age  by  infte^ion  of  the  perfon ;  and  fo  they  did  in  debt,  where 

one  upon  ley  eager  was  challenged  for  nonage ;  quod  nota.  Br. 
Judges,  pi.  5.  cites  8  H.  6. 15. 

3,  Juftica  of  the  tank  may  adjudge  a  thing  done  before  themfehes 
without  trial  hyjury.  Br.  Judges,  pi.  21.  cites  34  H.  6.  53. 

4*  AdmifEon  and  allowance  of  the  juftices  ought  to  be  holdenfor 
law.  2  Inft.  399. 

5.  Wherever  Sifatute  gives  power  to  fine  andimprifm^  die  pcribitf 
to  whom  fuch  power  is  given,  are  judges  of  record,  and  their  court 
L  5^^  J  is  a  court  of  record  ^  per  HokCh.  J.  Carth.  494.  Pafch.  11  W»  3. 
B.  R.  in  cafe  of  Dr.  Groenvelt  v.  Dr.  BurnelL 


(I.  2)  Conftituted  or  difchargcd.    How. 

zt.P.R.     I*    A   MancaniTtf^bemtfifajufticeJ;^  wriV,  ^itf /p^^tf/^jr/tfiitfffiiir- 
fo.  cites  S.         -*^  nujfwn\  but  a  Juftice  maybe  difcbarged  by  writ  fid  nutgno 
Br!Tudr.'    ^i^^*  ^y  ^  ^^  juftices  in  the  Exchequer  Chamber.  Br  Judges^ 
mem,  pi".      pi.  19-  c»tCS.  5  E.  4.  137^ 
1 58.  cites 

L.  5  £.  4.  It  I.— Br.  Brief,  pi.  336.  cites  S.  C.  The  judges  of  B.  R.  and  C.  B.and  the  lo- 

rons  of  thie  exchequer  are  made  if  patent,  in  which  the  word  eerifiismmms  is  ofed.  But  tbcCk  Jl 
rfB,  R,  is  conftituted  only  by  writ,  Jeak.  113  •  pi.  49. 


(K)  Certificate  by  Judge  of  what  and  how. 

The  court  I.  A  Juftlce  of  record  took  a  warrant  of  attorney  in  the  cntntry^ 
allowedtliis  **  and  died  before  certificate  of  it,  and  the  court  received  it  by 
7m  ih^  ^  ^^  *^*"^^  ^f  ^^^  clerk,  by  credit  without  \n\t  \  k  fie  vide  difcrcd- 
knew  the     onem  curiae.  Br.  Judges,  pi.  34.  cites  2  H.  7.  10. 

hand  writ- 
ing of  the  judge  who  attefted  the  warrant.    By  aU  the  jadges.  Jenk.  174.  pi.  45.  cites  S.  C 

2.  A  juftice  removedy  and  having  a  new  patent^  or  not  having  one, 
may  certifV  a  warrant  of  attorney  taken  by  him  being  a  juftice^  aoi 
.    this  is  welt  Jenk*  69.  pi.  31* 


(L)  FuH 


auligment*  581 


(L)  Fees,  See.  to  Judges.  (Q/r'\ 

I.     TN*  Jpicialaffifi  theju/ikes  are  not  bound  tojitj  but  by  wa^es  of  •Br.  Fees, 
^  the  party.    And  they  may  demand  more  than  the  party  is  able  P^'  ^  ^"•J 
to  give.     And  therefore  if  one  refufes  the  other  may  fit ^  but  in  a  ge*  s.  p/pcr 
nera  affife,  they  At  at  the  wages  of  the  king.  Br.  Affife^  pi.  401*  Littleton. 
cites  32  H.  6.  10.  ^^^ 

tf  England  is  not  bound  to  make  writs,  &c.  without  his  fee  for  the  writing,  &c.— ^B'**  Cofts^  pi.  s. 
cites  S.  C— «-.'^Ar/>«/  it  is  faiU  there  by  fome,  that  it  is  no  plea  for  the^njf  to  fay  that  he  did  not 
ferve  the  writ,  becaufe  the  party  did  not  gi^e  him  his  fee  or  cofts,  and  fo  fee  a  divtrjity  between  a 
judge  and  officer.  Ibid.  ^nd  that  where  it  is  written  to  the  tyhop^  to  certify  lajtardy;  matrimony  ;  . 
or  the  lii^e,  he  is  on^  an  officer  or  minider,  and  he  (hall  do  it  at  his  own  cofh  ;  contra  where  the  church 
h  litigious  znd  he  awards  inquiry  de  jure  patronacus;  for  there  he  is  judge;  note  the  diver(ky« 
Ibid.— i** Br.  Quare  Impedlt,  pi.  ii.  cites  S.  C. 

2.  Bv  xhtjiatute.  oftS  H.  6.  iHefees  of  the  judges  were  to  be  paid  Sutatthis 
0ut  ofthefirfi  nwney  which  the  cujlomers  of  the  cuftomsjhould  receive  \  of-^heiad^ 
and  this  payment  was  to  be  made  at  a  certain  day.    If  the  cuftom^  gesare  pal 
ers  die  before  the  day,  their  executors  were  liable  for  fo  much  as  ^  zf^^*  ^x* 
they  had  received.    If  the  kins;  granted  to  any  merchant,  to  retain  f^i^'  ^9 
fo  much  of  die  cuftoms  in  his  hands,  as  fhould  be  due  by  him;  the  pu  r:^    , 
judges  in  this  cafe  might  fue  the  cuftomer  or  the  merchants  for  their  And  Phiiij» 
fees  i  and  the  king  would  allow  them  as  much  as  they  had  paid  i  to  ^^^^""  £ 
the  one  upon  account;  to  the  other  upon  petition.  Jenk.  167.  p]«  ^Engf^d)* 

24.  cites  I  H.  7.  5.  9*  received  his 

peniioQ  of 
sooo  marks  a  year,  out  of  the  exchequer,  as  did  Hugh  Bigod  bii  predeceflbr.  Dugd.  Ohg.  JwlL 
Mb  cap.  7. 


♦  3l«^gment  [  583 1 

•  Judicium 
is  quafi  jtt* 

(A)  Judgment.    Where  a  Man  may  prM  and  have  thevciy  ' 

^  cvJ  u  '   a  l:    ri/  voicoofthe 

Judgment  agatnjt  btmfelf.  uvrand 

right,  and 

[  I.  T  N  a^on  upon  the  cafe^  upon  apromife  to  pay Jeveral  fums  ett  ju^^u^* 

-*  fever al  <&vx,  if  the  a£tion  be  brought  y&r  default  of  payment  femperpf» 
at  thefirjf  day^  and  before  any  cither  day  of  payment  incurs  and  the  de-  ventateac- 
fendant  pleads  non  aiTumpfit,  and  it  is  found  againft  him,  fcilicet^  ^^{^'^^ 
that  he  affumpfit  modo  and  forma.  But  then  the  plaintifF  would  not  s^.Soloaf 
enter  the  judgment  for  fear  that  he  ihould  be  barred  to  have  new  fsitftands 
aBioh  upon  the  fame  promfe^  if  default  he  in  the  other  payments^  yet  ^j  ^not 
'the  X  deifendant  may  enter  judgment  according  to  the  verdi£l  if  he  be  contra. 
will.  Mich.  3  Car.  B.  R.  between  Shapeland  v.  Curtis.  1  ^^-  Co^ 

-  Litt.  f.  24S« 

168.^-It  b  the/j^ffuif^of  the  jadgment,  end  taxing  oJtU  cofis  by  the  judge  or  fecondary,  that  jimIi/. 
thijuefgmmt*  4  JU  Ft  Rt  iQt^  cicet  s  Joly^  Trin.  1650.  B.  9.  btcaufe  tb0  softs  are  fotntDtlMed 

X%  2  ^ 


-   I 


5^3  3[uii0metit* 

in  the  judgment  '  ■  Ibid*  1x4.  (afs^  that  theujrb  a  jodc^ment  hejfpie/ihf  a  Jodgeor  Ky  the  feeond- 
ary»  yet  if  it  be  never  entered  it  is  no  judgment ;  fornV/  it  it  rtnrtUd  it  is  no  judgmmtf  and  the^af*^  of 
it  ii  btd  the  warraiu  of  the  judge  or  fecondary/or  the  tutomtv  to  tntcr  the  judgment. 

X  It  was  ruled,  tliat  the  defendant  might  enter  the  judgment  or  ^ifoite  the  plainttlFto  be  noa« 
fuited.  But  in  the  mn-fuit  it  was  entered  MijunSivtly^  titltr  to^y  cofis  or  tommraee  de  mev*  Lal«  a;6b 
S.  C  by  name  of  Stokeland'scafe. 

between  [2.  If  a  vtrJi^f  ht  found  for  the  defnuUmt^  though  the  defendant 

cueVt"  ^*^^  "^^  pray  judgment,  yet  judgment  fliall  be  given  for  the  defend* 

AL.  V.  ant  at  the  prayer  of  the  plaintiff,  bectufe  dien  he  may  have  his  MtiaUa 

Mayvakd  againji  the  jur^.  D.  3  Eliz.  194.  f.  34.  J 

this  reafon  is  not  mentioned  there.^.  C.  cired  a  Satind.  15  ^  And  by  advice  it  n-ss  roled  acoonl^ 
ingly ;  for  othenvife  the  pLiintiff  (hoiiUkhe  deprived  ef  his  i^emedy  by  writ  of  error  to  redrtfi  hii 
grievance^  admitting  tlut  it  was  erroneous.  Mich,  zs  Car.  z.  Green  v.  Cole. 

L.P.R.97.       -J.  In  an  a(%on  upon  the  caft  for  undermminz  the  plaintiiPs  bnfi^ 

$.  P.  cites  iT      i_  '^      r  '1   fUy  ^  tr-ijL-  ^  1        "^  "*  1 

Trin.zz  Whereby  a  ^reat  part  of  it  fell  \\\  and  fpoilcd  his  goods,  upon  not 

Car.  B.  R.  guilty  pleaded,  there  was  a  verdidi  for  the  plaintiff  and  damages. 

^\^-  '^  ^'  phintiffnot  being  content  with  hii  danwgeSy  would  not  enttr  uf  the 

ought  to  be  j^g^^f  upon  the  verdict,  but  brought  another  afiion.     But  the 

content  couft  ufon  motion,  gave  leave  to  defendant  to  enter  up  judgment, 

with  what  fo  as  he  might  plead  it  to  a  new  adtion.  Hard.  219.  Midb.  13  Car. 

^^bim.    ^' '»  Scacc.  Andrews  v 

/san^ff-  ^  A  mandamtis  was  granted  to  admit  Mr*  Kynafton  to  the  of- 

«^f  fiMi  ^^  ^^  alderman,  and  iflue  bring  joined  upon  the  return,  at  the  a£> 

dividedt  yet  fifcs  At  defendant  challenged  the  arraj^  to  which  the  pUdntiff  di^ 

upon  the  murredy  and  the  judge  reierved  the  demturer  to  be  argued  in  court; 

th^i^ain-  ^^  ^^  accordingly  done,  but  the  court  not  being  clear  in  their 

tiff,  againft  Opinion,  took  time  to  confider  of  it.     In  die  mean  time,  the  plam* 

the  will  of  tiff  being  defirous  to  have  the  ijfue  triedy  and  not  wait  the  judgment 

daot  *(who  ^"  ^^®  demurrer,  moved  the  courty  that  upon  his  prayer  the  arrat 

xvas  in  pof-  might  be  quajhedy  which  ihe  defendant  would  not  canfent  ta  (diott^ 

felRon,  and  he  had  challenged  the  array  at  the  aflifes).     The  court  agreed  that 

fi*  e"nV*"  *^^  array  might  be  quafhed  without  defendant's  confent,  but  de- 

jndgment  ftred  it  might  be  by  confent,  leaft  it  might  be  thought  they  had  al- 

ataiiihould  lowed  of  the  challenge  upon  the  merits;    But  afterwards,  the  ds- 

th(4'cave  fcndants  not  agreeing  *  to  it,  they  quaihed  the  arrav  at  the  tnftance 

j\;dgmeiit  of  the  plaint! ft' without  the  defendant's  confent.  rtilL  il<7C0.l« 

foe  the  dc-  -B.  R.  Kynafton  v.  Mayor,  &c  of  Shrewlbury. 

tendant,  ^  ^  ' 

in  order  titnt  plaintifr  might  tiave  in  opportunity  to  bring  a  writ  of-error.*  Hill.  11  Geo*  z.  B.  K* 
cited  in  the  cafe  of  KynaAon  v*  Mayor,  &c.  of  Shrew ibury,  as  the  cafe  of  Tboruby  t.  Fleet- 
wood. 


•*[584] 


(B)  Where  a  Man  may  pray  and  have  Judgment, 
Where  Tart  is  found  againji  him. 

[  X  •  I  N  trefpajsyfuppofed  in  two  cUfeSy  the  defendant  tc  the  9m  pltadt 

^   not  guiltyy  and  for  the  ptber  jujiifiesy  upon  which  ple^s  it^ 

are  at  iifue,  and  die  iffue  of  the  not  gudty  is  found  for  the  |4ainDfi> 

and  damages  for  this  aflefl'ed,  and  the  other  ifliie  is  found  for  the 

X  (icfendaou 
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defendant.  The  defendant  upon  his  prayer  fliall  have  judgment 
againft  the  plaintiff  as  to  the  illue  found  for  him,  though  the  plain- 
tiff doth  not  pray  judgment  of  his  ifllie  againft  the  defendant.    Dy, 

3  El-  194.  34*  ]    .      * 

2.  If  formedon  is  brought  againft  ttvoj  and  the  onepJeaJr  ne  doyin 
pasy  and  it  \s  found  agairji  hinty  andaftei  the  other  pleads  that  the  de 
mandant  is  a  hajlard^  and  it  \%  found  for  him^  the  demandant  fhaU  r«  - 
cover  the  moiety  \  per  Nele,  which  Littleton  denied,  for  the  de- 
mandant fiiall  be  barred  agamft  both  by  the  haflardy  which  goes  to 
all\  for  he  has  furceafed  his  time,  but  at  the  commencement  if  he 
had  prayed  his  judgment  of  the  moiety,  he  might  have  bad  it,  which 
none  denied.     Qx.  Judgment,  pi.  38.  cites  15  £•  4.  25,  26. 

3.  In  replevin,  the  defendant  avowed  for  rent.  The  plaintiff 
pleaded  payment  of  party  and  other  ijjke  was  for  the  rejidue.  The 
iirft  iffue  was  found  for  the  plaintiff,  and  damages  and  cofts  taxed 
by  the  jury;  but  the  other  illue  was  found  for  the  avowant.  And 
it  was  moved  that  the  finding  cofts,  &c.  for  the  plaintiff  is  void ;  for 
when  part  is  found  for  the  avowant,  he  ihall  have  return  and  da- 
mages and  cofts,  and  the  defendant  jhall  have  return  where  any  part 
is  found  for  him ;  and  adjudged  accordingly.  Cro.  J.  473.  Pafch, 
16  Jac.  iJ*  R.  Dent  v.  Farfo» 


(C)  For  whom  Judgment  flull  be  given. 


i^ntigi 

and  that  the  tree  grew  between  thefaid  two  clofes^  and  that  the  plains 

tiff  cut  It  and  carried  it  away  into  his  clofe  where  the  tr^fpafs  wa^y  l5fc» 

and  made  it  into  hoards^  by  which  he  entered  and  retook  themyScc.    To 

which  the  plaintiff  replied,  that  the  tree  grew  more  in  his  land  than 

in  the  land  of  the  defendant  \  upon  which  the  defendant  demurred. 

Admitting  in  this  cafe,  that  they  are  tenants  in  common  ot  the  tree, 

and  then  by  conf«:quence  that  the  defendant  could  not  enter  ijito 

the  clofe  of  the  plaintiff  to  re-take  it,  though  he  might  re-take  i^; 

in  another  place,  fo  that  the  defendant  is  not  guilty  of  the  trcfpafs 

Aippofed  in  the  taking  of  the  boards,  but  is  guilty  for  entry  into  the 

clofe  of  the  plaintift^  yet  in  as  much  as  the  plea  in  bar  is  intlrcy  and 

tie  replication  alfoy  and  the  demurrer  upon  the  whole  judgment  ihall   [585] 

be  given  for  all  againft  the  plaintiff.  Mich.  18  Jac.  B.  K.  between 

Matters  and  PoUey.    Adjudged  upon  demurrer  againft  the  op'mion 

«f  Mont%ue.     (But  quere  of  this.)  ] 

r  2.  Itthc  plaintiff  makes  a  gm  declaration  In  an  action  oftref^ 
fafifor  the  taking  ofgotdi^  and  the  defendant  pleads  aprefcrlptlonfor 
Miim  vill  by  way  of  JMftificationj  and  plaintiff  takes  ijji^  upon* 
tbe  pr^riptsonj  and  tries  it  againft  the  defendant  byJKryx  though  thp 
preicnpcion  is  not  good,  (b  that  the  plaintiff  cannot  have  judgment 
upon  the  verdidl,  yet  he  Jhall  have  judgment  upon  the  plea  in  bar\^ 
N^aiife  this  is  not  good)  the  plaintiff  having  a  gog4  dedaration, 

'  Z  ^  3  Mich, 


S«5 


Cro.C.4ao. 


Midi.  13  Car.  B.  R.  between  Bifs  and  Stockton,  adjudged  in  a 
writ  of  error  upon  fuch  judgment,  and  the  firft  judgment  affirmed 
accordingly.  Intratur  Mich«  12  Car.  Rot.  989.] 

[3.  If  an  aSion  of  debt  be  brought  by  five  executsrs^  whereof  ivm 
will  net  profecutey  upon  which  they  are  fummoned  and  fevered^  and 
afterwards  the  odier  three  profecute  the  adion,  being  upon  an  oUi|;a- 
tion,  and  the  defendant  pleads  non  eft  faRum^  and  this  isfaund  agaxnft 
him ;  the  judgment  may  be  for  the  three  executors  only,  who  pro* 
fecute,  without  naming  the  other  two  ^ho  are  fummoned  and  fe- 
vered; for  though  they  continue  executors  notwithflanding  the 
fummons  and  fcverance,  yet  they  are  out  of  court  by  the  feverance^ 
Mich.  II  Car.  B.  R.  between  Apprice  and  Parkhurft,  adjudged 
in  a  writ  of  error  upon  judgment  in  Bank,  and  the  judgment  af« 
firmed  accordingly.  Intratur  Hill.  10  Car.  Rot.  716.  And  when 
the  judgment  was  affirmed,  there  was  read  the  certificate  of  two  of 
the  prothonotaries  of  Bank,  that  it  was  the  prance  in  Bank  to  gtTC 
judgment  in  the  manner  as  this  is  done.] 


^"f""^  (D)  In  \^hat  Cafes  after  a  Verdift  Judgment  fliall 
i^^,..,^^  .    not  be  given  upon  the  VerdiSiy  but  upon  the  D^- 

claratkn^  Plea,  or  other  Part  of  the  Record. 

|[  I.  T  N  a£lion  upon  the  cafe  for  flanderous  wordsj  there  is  zplea 

'*■  in  bar^  and  a  repHcationy  and  ijfuejoinedy  and  a  verdi3for 

the  plaintiffs  yet  if  the  defendant  had  confejfed  the  a£fion  in  his  plem 

in  bar,  and  his  plea  infufficient  in  lawj  -and  iffue  upon  the  repScatitn 

5  Mod.  ttj.  ^oid  in  laWj  the  plaintiff  (hall  have  his  judgment  upon  the  declara- 
tion. Hill.  33  El.  Rot  27.  between  Lacy  and  Reynolds,  in  ac- 
tion upon  the  cafe  for  thefe  words,  he  is  a  nlfe  knave,  and  as  ammt 
a  thief  as  any  is  in  Warwick  gaol ;  and  after  ifTue  and  verdid  for  the 
plaintiff  intratur  in  haec  verba,  et  quia  videtur  curiae  didi  domini  re* 
gis  hie  quod  prsedi^ius  quaerens  fuper  placitum  praedidi  defendentn 
modo  &  forma  praedidis  placitatum  damna  fua  occaiione  praeokif* 
forum  recuperare  debeat  et  quod  praedidus  defendens  in  plactto  fuo 
praedido,  prout  fuperius  placitatum  exiftit,'  cognovit  materias  in 
narratione  praedi£b  fuperius  allegatas  &  nullam  fufficientem  raa* 
teriam  in  lege  in  barram  five  praeclufionem  pnedi^  quaerentis  ab  ac* 
tione  fua  prxdi<%L  habenda  placitavit,  ideo  confideratum  eft,  quod 
placitum  prasdifti  querentis  fuperius  rq>licando  placitatum  Sc  exitaa 
fuperinde  inter  eofilem  quaerentem  ic  defendentem  jundus  ac  pro- 
cefTus  fuper  eundem  exitum  fuperinde  £idus  nee  non  veredidum 
praedidlum  in  forma  praedi^b  redditum  penitus  evacuentur  &  pro 
nullo  liabeantur  &  qdod  fuper  cognitione  diSd  defendentis  in  platcito 
fuo  prasdi6lo  ac  materiiS'in  narratione  pnedi£b  fuperius  veriiis  eun« 

[  506  J  dem  defendentem  per ipfumquerentemallegatis  praedidus  quercns 
recuperet  damna  fua ;  and  writ  of  damages  awarded,  et  judicima 
inde  pro  quaerente.  Note,  a  copy  of  this  record  was  ihcwn  to  me 
by  Mafter  Hoddcfdon.  1 

fuJa 
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before  the  conditions  perfgrmed,  imdf9  not  bis  dad;  upon  which  Faaom,  pL 
iiTue  is  joined>  and  a  verdi£t  that  it  is  his  deed;  yet  the  plaintiff  4-  S.C. 
fhall  noc  have  judgment  upon  the  verdifi;  becauie  it  is  no  good  pi"!t 'xh* 
iffue^  in  as  mudi  as  he  could  not  conclude,  and  fo  not  his  deed  agalnft  iifue  u, ' 
ms  own  confeffion.     But  the  plaintiiF^tf//  bavi  judgment  upon  tbe  (i««<lor  no 
confejpon  of  tbe  defendant  in  bis  plea  in  barj  where  he  has  confefled  ^^ethw^ 
the  deed    9  H.  6.  37.  b.  per  Cur,    See  6  H.  7.  ii.  where  it.is  thocondl. 
cited  and  fiud,  that  he  might  relinquiih  the  iiTue,  and  pray  judgment,  ^'on  b  per. 
and  he  (haU  have  it  if  he  wiU.  J  .  !Z"'^^''l 

•*  noc,  IS  not 

material  in  this  cafe  npon  thii  ilfae.  1       Whta  ijfiunjoimd  m  am,  Wplea,  and  a  ventiafor  tb§ 

fUuniiff,  yet  he  fliaU  have  judgment ;  for  the  defendant  IhaU  not  take  advantage  after  a  verdii^  of 
lus  iU  pleading.    5  Mod.  ^%^.  Trtn.  8  W.  3.    Jones  v«  Bedingham. 

X 

f  3.  In  doweK'i  if  defendant  by  his  plea  confejfes  that  the  baron  VerSa  for 
fuasfeifedj  that  dower^  (fc,  and  tuiu  taken  upon  an  immaterial  tbingy  the  plain, 
and  this  \»  found  for  tbe  plaintiffs  mA  judgment  given  accordingly;  ^%/^' 
yet  in  writ  of  error  the  court  will  take  the  judgment  to  be  given  mJ eialrtd 
ufon  tbe  confej/ion^  and  not  upon  tbe  verdifl.  22  £•  4.  46.  b.  per  Cu-  h  anftj^ 
nam.]  t^'^Tf- 

fkn.    I  Salk.  173.  Trin.   8  W.  3.  B.  R.    Jones  v.  Bodiobamd  After  ^  frivolous  plea 

judgment  may  be  entered  as  by  cMfiJiM^  ochcrwife  if  only  mifpleaded*     i  Salk*  I'Ji,  Trio.  % 
Ann.  B.  &.  Staple  v.  Heytlon.         '      6  Mod.  j.  S.  C. 

4.  If  a^Je  gives  verdiSl  at  large^  and  concludes  upon  thefeijin  and 
diffeifin^  yet  the  court  (hall  adjudge  upon  the  matter,  and  not  upon 
the  conclufion ;  per  Fifh.  C^od  non  negatur.  Br.  Affife,  pL  411. 
cites  Pafch.  32  £.  3.  and  Fitzh.  Ai£fe,  99. 

5.  In  trefpafsj  iht  plaintiff' counted  to  the  damage  of  10  L  and  the 
jury  found  damages  42  /•  The  plaintiff  could  not  nave  judgmeht 
but  of  10/.  as  he  counted.     Br.  Judgment,  pi.  142.  cites  42  £• 

3-3-7- 

6.  In  aflife,  if  the  jury  gives  a  vcrdiSf  which  is  dubious^  by  which  Br.  Error, 

the  juftices  adjourn  them  to  JVcJhmnfter  fuch  a  day,  and  there  the  pi.  i6.s.  P. 
parties  are  demanded  (as  they  ought  to  be)  and  the  plaintiff  is  non^  ^^^^J^ 
fuited^  there  judgment  fhall  be  given  upon  the  non-fuit,  and  not  Affif^pi'. 
upon  the  verdict,  for  then  it  is  error.  Br.  Judgment,  pi.  141  •  cites  3**  cites  s. 

47  E-  3-  ^»  No*;iIfuit? 

pi.  6.  cites  S.  C« 

7.  Trefpafs  bv  A.  againft  B.  and  C.  of  taking  five  boxes  with  S.  C.  cited 
rhartersj  iffc.  5.  pleaded  not  guilty^  and  U  made  title  to  bimfelf  by  ^;  g '^i^f,. 
gifl'i  and  the  plaintiff  traverfed  the  gifi ;  and  fo  to  iflue.     B.  was  2  &  j  p.  i^ 

found  guilty ;  and  the  iffue  was  found  for  C. A.  fliall  not  have  M.  in  cafe 

judgment  againft  B.  though  the  ifffte  was  found  againft  him.*    For  ^f  ^j^^*' 
between  A«  the  plaintiff,  and  C.  it  is  found  that  A.  had  no  title,  cone  — — 
and  the  court  ex  officio  ought  to  give  judgment- againft  the  plaintiff;  s.  c.  cited 
per  Montague  Ch.  J.  PI.  C.  66.  b.  in  cafe  of  DivB  v.  Manning-  ^^'^{^^^^ 

HAM,  cites  7  £.  4.  31,  andFitzh.  tit.  Judgment,  pi.  50. ton  v.  sinjl 

v%  Tilly  and  Wpddy.  nies. 

'  Z  *  4  8.  In 


5^6 1  3«li0menf« 

When  iy  tit      $.  Tn  tTi^ofi  hf  Uffii  fir  years  efbeafts  Udtfn  the  Jkfindmajkii^ 

«lff iThi  *^  ^*''  ^A  ^  ?/"*^*«  ^  tbijervuesj  ^c.  and  fir  fi  nmcb  mmar 

ISie^ioHiif  ht  to9k  the  beafts,  and  the  ^mASrefludj  riens  rnmrt^  &c.  and  ib 

iW  w  (<»/«  (a  iflue^  snd  it  vn&  found  for  tbe  plaintiffs    And  the  opinion  of  aO 

thc!^^  the  juftices  was,  .that^notwithftanding  the  defendant  had  accepted 

^intitf  the  writ  good,  yet  the  plaintiff  (hould  not  have  judgment,  but  the 

never  ih^li  court  would  abate  the  writ  ^  for  it  appears  to  the  courts  that  de-» 

**^j*^«'  fendant  was  lord,  againft  viiiom  ♦  trefpad  does  not  lie.  For  the  fla- 

though  the  ^te  is  non  ideo  puniatur  domtnus»  &c.  Per  Mountague.  Cb.  J* 

bar  be  in-      PL  C.  66.  b.  Clteft  ID  £•  4.  7. 
fuificient. 

As  in  d^t  tipon  ohUgatlon  tt/iib  c9n£tion  to  perform  covenants  m  an  mdenture,  tbe  defendant  pkadi  fv 
formanceoi  all  the  covenants  generally y  where  iX-nttfttars  to  the  coun,  that  Svers  tf  tbtm  are  intbent* 
gativt  or  SsjnmS'wy  and  fo  tlie  plea  in  the  general  affirmaiivo  infuffiucnt ;  yet  it  the  plaiittifff  ij^Acs^ 
aedjhtws  a  breafh  of  one  o(  the  covenantSy  which  of  his  ownjbevnng  is  not  nay  brnaeb^  upon  which  dt» 
fendam  d^Miiirj,  judgment  fiull  be  given  againft  the  plaintiiT;  becaufe  upon  the  whohs  record  it  2^ 
pears  that  he  has  no  caufe  of  aftion.  For  the  bond  is  conditioned  to  perform  covenants,  and  be 
lias.  ibewQ  no  breach  to  give  caufe  of  a^on»  which  the  law  preftitnes  he  woakl  have  dano  had 
th^re  been  any.  But  when  the  bear  of  the  defendant  is  infafUcient  in  fiibilancey  and  the  pLunetjfwefint 
andfl>ev»i  tbetmtb  of  bis  cafe,  but  (hews  no  nmtter  arninfi  bimfif,  but  matter  explanatory^  or  perhaps  nO. 
fttoterialy  there  the  court  (hall  adjudge  nivm  the  whole  record,  and  the  count  being  g^x^d,  jodgmenc 
IbaU  be  given  for  the  plaintiff  for  the  iofufficiency  of  the  bar,  withoot  any  regard  to  the  replic** 
tion*  iG  if  a  man  plemdi  grant  by  kturs  patents  in  bar*  lubicb  are  wotjufficimt ;  the  plaintiff  by  rrp&m 
cauonflfews  another  claufe  in  the  faid  letters  patents,  which  is  mr  matertaly  and  the  drftndimt  Jtmnrs  'm 
law  ;  in  this  cafe  judgment  (hall  be  given  againft  the  defendant.  £t  fic  in  fimilibus.  8  Rep.  r  ;)• 
Pafcli.  8  Jac.  C.  B.  Turuor's  cafe»    ■  aU.  Tonior  v.  Lawrence.     ■»■<   >iAnd  ice  8  R^  I20« 

b.  in  JOr.  Booham's  cafe. 

'  g.  hi  debt  upon  a  bond,  they  are  at  ijfuey  and  at  anaiher  daj  tbe 
defendant  confejfed  tbe  deed  when  the  inquejt  appeared^  by  wbicb  tkey 
were  charged  upon  the  damages  onlj^zni^  after  they  came  had  to  give 
ver££l  of  damages ;  the  plaintifF  dierc  fliall  not  be  dentandedt  nor 
(ball  he  oe  non-fuited  \  for  the  judgment  Jball  he  now  open  tbe  cen^ 
fejftony  and  not  upon  the  verdiif ;  for  they  were  not  charged  npoo 
the  iflae,  but  only  of  damages  as  an  incjueft  to  inquire  of  dama^csi 
not  an  inqueft  upon  ifiue ;  nota.  Br.  Non^fuit,  pi.  61,  cite$  10  £• 
4. 1.        • 

10.  In  debt  upon  obligation  which  was  void  hy  the  ftatute  23  H* 

6.  10.  the  defendant  concluded  his  plea  with  judgment  fi  a^iie^ 

whereas  he  ought  to  bavefaidy  andfo  never  was  his  decdy  fo  that  tbe 

conclufion  was  ill.     Yet  Montague  Cb.  J.  (aid,  that  it  appearing 

to  them  that,  upon  the  matter  in  law,  it  was  a  void  deed,  the  court 

ex  officio  ought  to  give  judgment  againft  the  plaintiflF,  dioiigh  tbe 

♦Though     defendant  cannot  take  advantage ;  for  it  *  appears  to  them  that  the 

llJ^'"^*^*  pkunlifF  had  no  caufe  of  axSion,  and  therefore  they  oiffiht  to  give 

defendant,    judgment  againft  him.     And  adjudged  accordii^ly«    n,  C,  6o.  b^ 

&c.beef.     Mich.  4  £.6.   Dyve  v.  Manningham^ 

topped  .  '  ^  • 

by  the  admiifion  or  verdi^,  yet  the  court  fhaU  not  proceed  to  judgment  for  the  piakx^iF;  admittBd 

p.  I  J9.b.  pL  6.  in  cafe  of  Thrower  v.  Whetftooe. 

II.'  Defenc&mt  avewed  12  Jac.fir  20L  rents  fuppofing  thai  It 
V.was  feifedofthe  place  where  in  feej  and  grantees  fucE  rent  28 
£//z.  And  upon  non  concejftt^  the  jixry  found  a  fpedal  verdid,  that 
IF.  U.  wasfetfed  in  fee^  and  let  that  land  Z^Sli%^  to  M  U.for  a; 
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jiortj  and  he  Jo  foffijid^  granted  that  rent,  et  fi,  &C.  Though  the 
.  ifTue  be  found  quod  conceffit,  and  fo  it  is  for  die  avowant,  yet  be- 
caufe  it  appears  that  the  efiate  out  of  which  the  rent  is  granted  tt/as 
determined  long  before  the  dlflrefs  taken,  fo  that  he  had  not  any  title 
to  avow,  it  was  held,  that  judgment  (hould  be  far  the  i^aintiff, 
though  the  ifiue  was  found  afi;ainft  him.  Cro.  J.  442.  Mich.  15 
Jac,  B.  R.  Harrifon  v.  Metcsuf. 

II.  Where  the  declaration  is  good^  and  the  defendant's  plea  is  ///; 
though  ^  plaintiff  joins  ijfue  thereupon^  and  it  \s  found  falfe  \  jtl 
the  declaration  being  good,  the  plaintiff  (hall  have  judgment.  And 
adjudged  accordingly.  Cro.  C.  25.  Mich,  i  Car.  C.  B.  fCnigbt 
V.  Harvy. 

13.  In  an  z&\oti  of  trefpafs^  whereto  defendant  pleaded  a  had 
juJlSicatlon'i  plaintiff  took  iffhey  znd  defendant  obtained  a  verdi^* 
JPIamtifF  moved  in  arreft  of  judgment,  and  the  court  heard  counfd 
on  both  fides  feveral  times,  and  took  time  to  confider,  and  in  Eafler 
term  laft  made  a  rule  tojiay  the  entry  of  the  judgment  on  defendant's 
verdifi ;  a)id  that  plaintiff  Jbould  have  leave  to  fign  judgment^  the  - 
trefpafs  being  confeffcd  by  the  plea.  Pending  the  confideration  of  the 
court,  defendant  died,  and  lail  term  plaintiff  obtained  a  rule  for 
itcfendant's  executor  to  (hew  caufe  why  he  ihould  not  enter  judg« 
menc,  nunc  pro  tunc,  which  rule  was  made  abfolute.  It  was  ur*  f  ^33  1 
ged  for  defendant's  executor,  that  plaintiff  hath  delayed  himfelf. 
He  was  to  blame  in  joining  an  imp^ateriad  iilue  \  but  per  Cur,  the 
party  muft  not  fuffer  bv  the  court's  caking  time  to  coufider.  Notes 
in  C.  B.  184, 185.  itlich.  11  Geo.  Craveh  v.  HanLey.— • 
cites  BaI-lbr  v.  Delander,  Trin.  i  Geo.  in  B.  R.  TayloU 
V.  Matthews.  Hill.  2  Geo.  in  B.  R. 


(E)    TVbat  Thing    will  hinder  a.  Judgment  after 

Verdidt.     Intire  Damages. 

^^  • 

p.  T  F  a  man  brings  aflion  upon  the  cafe  againft  another  upon  a  Mo.  %%^, 
^  cujlmn  for  not  grinding  at  his  milly  whereof  he  is  lefiee  for  ^  ^"^ 
years,  and  alleges  that  the  defeyidant  ground  his  grain  expended  in  s.V-!-^ 
{lis  boufe,  diverfis  diebus  ^  vieibus  between  December^  12  ya^  and  j^  Citeil^Ler. 
/tprily  ?0  Ja.  at  other  mills^  and  not  at  the  *  milk  of  the  plaintiff  *7. 
againft  the  cuftom,  and  it  appears  that  the  leafe  of  the  plaintiff  was  fsaik!  iVt* 
mads  long  time  after  the  12  fa*     And  upon  not  guilty  pleaded,  the  Canh.  387! 
Jury  found  for  the  plaintiff,  and  gave  entire  damages.    In  this  cafe, .  r**^-n 
the  plaintiff  cannot  have  judgment  >  for  it  (hall  be  intended  that  *  ^^  ^; 
the  daitiages  are  given  not  according  to  the  la^  but  according  la    ' 
the  allegatim  of  the  plaintiff  who  laid  his  damages  for  the  whole.    Ho- 
l)art's  Reports  256.  adjudged  between  Harbin  and  Green.  ] 

2.  Trefpafs  of  oyer  and  terminer  of  ravi/hnunt  ofward^  battery 
9fferoanty  and  carrying  away  his  goods  5  it  was  affigned  for  errori 
becaufe  die  damages  were  not  apportioned  by  die  inqueft,  nor  by 
the  coun ;  fed  non  allocatur ;  but  the  firft  judgment  affirmed.  Br. 
painages^pl.  109.  cites  27  Aif.  3^1 

3.  Trefpafs 


$S&  3[ttft0meitt« 

3«  Trifpafs  upon  the  cafe  was  brought  hy  ibra  againft  two^  wii9 
counted  uiat  the  plaintiffs  Wire  feifed  of  i^  acres  of  land  hi  R,  and 
cf  three  ceres  of  meadow  there,  and  that  the  plaintifis  and  diofe  wfaofe 
eftate  they  have,  &c.  have  had,  and  tught  to  bave^  a  way  over  three 
acres  fftoe  defendants  to  the  4id  mes^ow,  and  that  the  defendants 
have  difturbed  them,  to  the  damage  of  40  /•     And  the  defendants 
took  the  trefpafs  feverally,  and  traverfed  the  freJcriptioHy  and  fb  to 
i/Tue.     And  found  for  the  plaintifis  to  the  damage  of  a  mark  ;  and 
Thirwit  pleaded  in  arreft  of  judgment,  that  the  tre(pais  of  the  one 
is  not  the  treipafs  of  the  other,  where  die  defendants  took  die  tref- 
pafs ieverally,and  the  damages  are  afieiled  intire,  where  they  ought 
to  be  fevered.     Per  Thime,  this  is  not  much  to  the  purpofe  ;  but 
fee,  whether  the  manure  which  a  man  makes  in  his  own  foil,  as  here, 
be  trefpafs  or  not,  to  have  a^on  upon  the  cafe.    And  after,  by  af- 
fent  of  all  the  juftices,  the  writ  was  abated  by  award.     Br.  Adxoa 
fur  le  Cafe,  pi.  29.  cites  2  H.  4.  1 1. 
jMih  is  fo        4*  In  detinu£<i  the  plaintiff  counted  of  the  detainer  9f fever al  things^ 
M  wo^         3nd  alleged  the  value  in  grof^  and  not  the  feveral  values  of  each  of 
SrSquiJT'  thembyitfelf;  die  defendant  pleaded  «wf  ^/W ;  a  verdia  is  found 
of  danages.  for  the  plaintiff,  and  damages  in  a  grofs  fum ;  the  plaintiflfhad  iud^- 
Andyetcn.  ment  which  was  affirmed  in  error ;  for  the  verdtd  has  mane  the 
tt^mtT^be    ^^^^^  S^^  ^^  ^^  ^^'^s  ^  feems  to  Fitzherbert  abridging  this  cafc. 
given  in       The  judinncnt  in  detinue  is  to  recover  the  thing  detained  s  and  if 
waft,  ?Rrhen  the  fheriff  cannot  find  it,  to  make  the  defendant  pay  the  plaintiff 
^mfSid^    the  value  of  the  thine  detained,  with  damages  and  coils  for  the  de- 
m^dtmiJtoh  tainer.    In  the  principal  cafe,  all  the  things  demanded  ought  to  be 
In  aT/thi^ia-  delivered,  or  none  of  diem  j  for  if  any  part  tfthem  be  deliversdj  the 
waftS^  ot*  delivery  is  void ;  becaufe  there  is  no  value  of  that  part  found  by  die 
-when  the     verdiA  \  for  the  damages*  are  endre  for  die  value  of  the  whole. 
recovery  in   The  fure  way  is  to  f  declare  fpecialfy  of  the  vabu  rf  every  tbimg  by 

itw^'W-    Jenk.  na.  pi.  19.  cites  3  H.  6. 43. 

trefi.  But  it  is  ocherwife*  vhm  cbe  waft  is  cbargtd  in  Jtvtral plactiy  and  it  is  fo  found  b^  the  vcr« 
diA ;  for  in  this  cafe  feveral  damages  ought  to  &  given.  Yet  if  waft  be  aUedged  m  htfasjfcrfm, 
trt/cfHiibutf  intire  damages  may  be  given.    Jenk.  i  is.  pi.  19. 

•f  S.  P.  Br.  Damages,  pi.  6.  cites  3  H.  6.  43.    And  the  inqueft  gave  a  fom  in  grafs  in  dsm^es^ 
and  by  the  opinion  of  the  couR^  they  ought  to  fever  the  damages. 

5.  Forcible  entry  found  for  the  plaintiff  to  the  damage  of  10  L  and 
cojls  5/.  Per  Straunge,if  the  damages  are  wit  fevered  in  every  adion, 
if^ere  a  man  recovers  damages,  the  juftices  ought  not  to  give  judg- 
ment, and  if  they  do,  it  is  error  ;  which  was  denied,  per  toc  Cur. 
Brook  fiiys,  it  feems,  that  his  intent  is,  that  the  daiiu«s  ftaD  be 
feveredfrom  the  co/is.    fir.  Damages,  pi.  88.  cites  14 1£  6.  13. 

6.  Trefpafs  of  trees  cut  in  two  piaces^  and  found  for  the  jdauitiff 
to  the  damage  of  40 1.  the  plaintin  prayed  that  he  mkht  fever  the 
damages,  and  fo  he  did ;  and  good  per  Cur.  for  foar  of  error.  fir» 
Damages,  pi.  149.  cites  22  H.  6.  7. 

Br.  Replea*       y .  In  trefpafs  of  goods  taken  againft  baron  and  feme  the  barom  pleaded 

^^^^^   not  guilty  y  and  he  and  the  feme  pleaded  another  plea  for  the  feme  in 

juftScation,  and  ihcfr/l  ijfue  tried  in  the  comtywbiri  the  writ  is 

♦  boftgbi^ 
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hrottghtjzni  the  other  in  afirei^n  county ^  and  both  fiund  for  the 
flaintiffi  and  damages  entirely  given,  where  the  ifiiie  in  die  foitien 
county  is  jeofail ;  the  baron  ihall  have  advantage  of  the  jeofail,  by 
reafoa  of  the  eptierty  of  the  damages;  contra,  if  the  plaintiff 
had  fevered  the  damages.    Br.  Damages,  pi.  11 8.  cites  5  £.  4. 

8.  Debt  for  damages  recovered  in  ancient  demefne  \  the  defendant 

Jaid,  that  part  of  the  land  was  frank-fee  before  by  recovery  baa  here  in 

tank  y  and  by  fome  it  is  a  good  plea  to  all,  becaufe  the  damages 

£hall  be  indre ;  contra,  if  they  had  been  fevered,    fir.  Damages,  pi. 

123.  cites  8  E.  4,  6. 

9*  AJJife  of  land  and  renty  damages  are  taxed  entirely  for  both  i 
•  and  per  Car.  therefore  judgment  (hall  not  be  given  of  the  damages, 
Br.  Damages,  pi.  201.  cites  i  H.  7.  23.  ^ 

10.  In  covenant ;  the  breach  ajfigned  was  in  two  covenants^  and  it 
appear edj  that  for  the  one  he  had  no  caufe  of  a^lon^  and  for  the  otbo: 
he  had  good  caufe,  and  ifliie  was  joined  upon  both,  and  both  found 
for  the  plaintiff,  and  damages  intirely  aflelTed.  The  plaintiff 
could  not  have  judgment  Cro.  £.  685.  Txin.  41  £liz.  C.  B.. 
Anon. 

1 1 .  Slander  was  in'thefe  words,  thou  art  a  thief  murderer^  villain^ 
lloodfucker^  bankrupt ;  the  plaintiff  had  a  verdi£t  for  him,  and  intirc 
damages  afleffed  \  he  had  judgment  and  affirmed  in  error ;  for  it  is 
all  onejlander^  and  not  at  different  times.'  It  is  fuiEcient  in  this  cafe, 
if  Qt\^  of  the  words  will  maintain  an  action ;  as  in  an  avowry  for 
two  rentSy  and  one  is  arrears  fo  where  a  writ  is  brought  for  two 
things,  and  it  does  not  hold  for  one  of  them.  Jenk.  301.  cites 
II  Rep.  42.  Godfrey's  cafe.  ■  And  Trin.  8  Jac.  B.  R.  Lu- 
ker's  cafe. 

12.  In  trefpafsfor  battery  of  the  feme  againjl  three  \  the  defen- 
dants pladed  Jeveral  pleaSj  and  three  sffues  being  joined,  one  jury 

found  all  three  iffues  for  the  plaintiffs  and  ajjiffed  damages  intirely  to 
40  /.  and  judgment  given  accordingly  in  B.  R.  and  upon  error 
affigned,  becaufe  of  the  intire  damages  upon  the  feveral  ifTues, 
judgment  was  affirmed  in  the  Exchequer  Chamber.  Cro.  J.  384. 
Mich.  13  Jac.  B.  R.  Matthews  v.  Cole,  Doughty,  &c. 

13.  For  damages  intirely  given  the  difference  is,  where  a  thing 
!s  infufficiently  laidyfor  which  action  may  licy  there  no  judgment  £haU 
be  given  \  but  where  a£tion  is  brought  for  two  thingSyfor  one  where-^ 
of  no  a&ion  at  all  will  He^  there  judgment  ihall  be  given ;  and  per 
Doderidge,  where  a  man  can  have  no  a^ion  infuturoy  intire  damage 
fhall  be  no  flaw;  fecus  where  he  may  for  the  lame  thing;  per 
Jones  J.  Palm.  538.  Pafch*  4  Car.  B.  R.  Jones  v.  Powell. 

14.  A.  and  B.  make  mutual  affumpjits  the  30  Nov.  29  £liz.  fj  r  ^ 
Jlandto  the  award  ofd  of  all  controverjies  between  them ;  a  judg-  L  59^  J 
ment  among  other  things  was  put  into  the  award ;  an  award  is 

made  of  two  things^  that  A.  ihall  pay  i$L  to  B.2X2L  certain  day  in 
fatisfa^ion  of  the  faid  judgment  y  and  that  A.  fhall  make  a  releafe  of  all 
demands  to  6.  until  tie  firji  of  February  enfuing  the  Jaid  30/A  of 
Nov. — B.  brings  an  a£hon  upon  this  affumpilt  againft  A.  and  the 
plaintiff  declarer  oi^  £u4  twQ  points  broken,  and  it  is  found  with 

hi:n, 
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bim,  and  intire  damages  are  given.  Refolved,  thsit  the  count  was 
good)  although  tiie  breach  be  affigned  in  two  points  ;  for  it  is  not 
as  a  penal  obligation  to  perform  feveral  things ;  for  in  fuch  cafe  the 
plaintiff  in  his  replication  fhall  aiHgn  one  breach  only ;  for  diat  is 
iuffictent  to  forfeit  the  obligation.  Bat  in  this  caie  only  damages 
are  recoverable ;  and  they  are  relative  to  every  breach,  as  in  cafe 
of  many  covenants  contained  in  one  deed.  It  was  refolved,  diat 
the  intire  damages  were  ill  given,  and  made  the  judgment  errone- 
ous, becaufe  the  reUaJlt  is  of  more  than  was  fubnutted  to  the  award. 
Thefe  damages  ffaall  oe  underftood  to  be  given  for  thefe  two  brea- 
ches. Underftand  this  cafe,  that  there  was  no  averment  taken  by 
the  defendant,  that  the  otSer  contrvuerfies  were  between  the  faii  30 
Nov^  and  i  of  Fehrttory.  Jenk.  264.  pi.  67.  cites  Moon  v. 
Bedle,  10  Rep.  130  [131.  a.  &c.]  inOfl>orn*s  cafe. 

15.  Cafe^  ice*  againft  a  parfon,  wherein  the  plaintiff  declared, 
that  whereas  the  {acrament  of  the  Lord's  fupper  was  to  be  admini- 
ftred  to  the  parifhioners  on  fuch  a  Sunday,  the  defendant  licet  f^epius 
jrequifit'  refufedto  admit  the  plaintiff;  and  declared  alfo,  that  he 
refufed  to  admit  him  on  another  Sunday^  hut  laid  no  requej}  on  thefecomd 
refuial ;  after  a  verdicl  lor  the  plaincifl^  and  intire  damages  for  both, 
this  was  moved  in  aireft  of  judgment,  and  it  was  arreted  accord- 
ingly,  but  no  opinion  was  given,  whether  the  aclion  would  lie  or 
not.    Sid.  34.  Pufch.  13  Car.  2.  C.  B.  Clovetl  v.  Cardinal. 

16.  In  trefpnfsy  plaintiff  declared  of  a  (faulty  battery^  and  wound-- 
ing ;  defendant  pleaded  as  to  the  force  not  guilty^  and  as  to  the  aJfauH 
and  batteryy  that  he  was  doing  fuch  work  and  plaintiff  interrupted  hinty 
by  which  nwlliter  manuSy  titc,  and  fo  to  iffue.  Tne  jury  found  de-» 
fendant  guilty  de  injuria  fua  propria^  and  fo  recited  the  whole  de- 
claration of  affault,  battery,  anid  wounding,  (whereas  the  wounding 
was  not  in  ijfue)  et  ajjident  damna  occaftor^  tranfgreffionis  illius  ad  70 L 
After  feveral  debates,  it  was  held  by  all  the  court,  except  Windham 
J.  that  it  (hall  be  intended,  that  they  have  given  damages  for  all 
that  is  in  the  declaratiorty  as  well  the  wounding,  which  was  not  in 
iffue,  as  for  the  reft,  and  fo  error ;  for  plaintift  might  have  demur- 

V     red  upon  his  plea.     Sid.  96.  Mich.  14  Car.  2.  B.  R.   CrJvert 
V.  Arnold. 

17.  IVant  of  tneyitioning  particularly  a  confderation  of  a  fe^tni 
fromifey  and  intire  damages  given,  will  hinder  the  plaintiff  fronx 
having  judgment.  Vent.  27.  Pafch.  21  Car.  2.  B.  R.  Aloor  v. 
Lewis. 

18.  Per  Cur.  where  a  continuando  in  trejhafs  is  impoffible,  and 
intire  damages,  court  will  intend  that  nothmg  was  given  for  the 
continuando;  becaufe  impoffible.  12  Mod.  24.  Pafch.  4  W.& 
M.  Anon. 

Aftion  was  ig.  In  trefpofs  for  breaking  and  entering  the  hwfe  cf  J.  B.  aid 
brousht  for  ^^^/;,*  /^^  jr^^  gfQ  2>.  ad  dampnum  ipfornm :  a  verditt  was  given 
ch^.  of  A,  for  the  plaintiff,  and  mtire  damages.  It  was  moved  in  arreit  of 
ami  taking  judgment,  that  this  a^on  could  not  be  maintained,  efpecially  fince 
'^JT    t  *^  J"*y  8^^^  *"^^f^  damages  5  for  how  Coidd  the  plaintiff  who  had 


judgment      «^  right  to  the  houfey  (for  that  was  in  J.  5.  j  recover  damages  for 
was  arreft-   the  unlawful  cntq',  or  [how  can  A.  B,  recover]  damages  for  the  tak-» 
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11^  the  goods  in  which  he  bad  no  property;  for  the  prefirty  jjT^'  ^^o.  cte 
goods  was  in  C.  D.  and  judgment  was  arrcftcd.  8  Mod.  370.  n(du  ^JlJ^eJ 
IX  Geo.  1726.  Maddoxv.  Taylor.  otfe. 

(E.  2)  Judgment  refufed  to  be  given  by  the  Judges ;  [  59^  J 

In  what  Cafes. 

!•    ASSISE  was  taken  in  pais,  and  adjorned  into  bank,  and 
•^*'  becaufe  the  juftices  faw  error  in  the  taking  tf  the  4iffifiy 
therefore  they  would  not  give  judgment.    Quod  nota.  Br.  Error, 
pU  1 13.  cites  16  Aff,  6. 

2.  rraci^  quodreddat  egainjl  a  poor  man  and  bisfemty  who  ren^^ 
dendthe  aiiion^^a^  for  the  fufpicions  the  court  examined  diem  \  and 
it  was  found  upon  this,  that  the  demandant  had  brought  Ae  like 
adion  againft  T.  £.  who  vouched  an  infant,  and  the  jwol  demur- 
red,  and  that  the  tenant  had  no  tide  nor  eftate,  but  after  Mich.  uU 
timo,  and  diis  was  in  tennino  San£li  Mich,  and  for  thefe  fuTpicbns, 
&C  for  it  may  be  that  the  poor  man  rendered  it  by  covin  he-^ 
tivun  the  demandant  and  hiniy  to  defeat  T.  £.  of  the  land ;  there- 
fore they  refpited  judement,  and  commanded  the  demandant  to 
fue  to  the  counfel,  and  as  they  would,  fo  dw  court  wouM  do ;  for 
die  juftices  have  been  commanded  in  parliament  to  be  well  advifed 
upon  fucb  cafes.    Quod  nota.  Br.  Judgment,  pi.  48.  cites  39  £• 

3-3S- 

3.  Where  a  verdi^  is  impetfe&y  no  judgment  can  be  given  upon 

it ;  but  the  court  will  grant  a  new  venfac*  to  {iimmon  another  jury 
to  try  the  caufe.  L.  P.  R*  tit.  Judgment,  98.  fites  Mich.  23  Car. 
B.  R.— 4br  the  parties  fhall  not  be  compelled  to  go  fiurther  back  in 
their  proceedings,  than  where  the  error  was  made ;  and  that  was  by 
the  jury  in  finding  an  knperfefi  verdi^l.    Ibid. 


(F)  Rdeafe.    What  collateral  Aft  will   hinder  a 
Judgment,  viz.  Ktl^k  to  one  of  the  Defendants^ 
See  in  Titles  Error^  Rxleafe,  ice.     [^Several  De^ 
fendants  plead feveral  Pleas,  fSc.'\ 

[  I.  T  F  a  man  in  adUon  of  tref^oTs  againft  twoj  and  upon  feveral  gee  (P.a) 
^  pleas  pJeadedj  and  feveral  ijfues^  has  a  verdiR  againft  one  of  ^•Hob. 
the  dejindantsybc  may  take  Judgment  againft  him '^  tmi  after  this  judg-  ^^'^r\ 
ment  he  may  relinquifl)  hts  fuit  againft  the  other  i  for  when  he  has  «  ^uLk 
bis  judgment  againft  the  one,  the  relinquifhing  the  judgment  againft  ^/«a,and 
the  other  camiot  abate  die  writ.     14  E.  4.  6.  15  E.  4.  26.  27.  ^*^^^ 
Hill  II  Ja.  B.  R.  Rot  1353.  between  ♦Parker  plaintiff,  and  Sir  TZZi^i 
John  Lawrence  and  <^er6  defendants ;  after  verdi^  upon  not  guilty  piaiotUf  has 
againft  Lawrence,  he  took  his  judgpient  againft  the  others,  and  )^sni«nt 
left  the  demurrer  upon  juftification  of  die  AtMrs^  and  adjudged  good  ^^^r"; 

in  hnina/re- 
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iiiKi«ai  a.   in  the  Exchequer  Chamber  in  writ  of  error.    See  die  Gme  cale 
^^'    Hobart's  Reports.  96.  ] 

jtidgment  and  execudoa  againfl  the  other.    Mo«  624*  Trin.  41  Eliz«    Cooatefr  of  Warwick  ▼• 

Atwood  and  D^vis* 

1^  2.  In  tref^cfs  agmnfi  diverfe^  if  the  defendants  plead  bverel 

.   ijfuesy  and  one  tjfue  is  found  againfl  one  of  tfaem,  if  he  releafes  ms  fuit 

againfl  the  others  before  he  has  judgment  againft  him  who  is  faand 

guilty,  he  £hall  be  barred  againft  him  alfo ;  becaufe  a  releafe  to  the 

*^''°-I^      others  is  a  fatisfaftion  of  the  trefpafs.  14  E.  4. 6,  Trin  15  Ja.  bc^ 

^^^       "    tween  •  Evelie  and  Sloly,  in  writ  of  error  at  Serjeant*slnn  ;  agreed 

r  ro2  1  W'^  curiam  (R.  but  14  £).  4.  6.  is,  that  the  writ  (hall  abate)  but  it 

is  clearly  a  bar  for  the  caufe  aforefaid.    7  H.  6.  21.  b.  15  £•  4.  26* 

b.  27.  b.  adjudged.  } 

[  3.  The  fame  law  in  a  writ  ofdlfceit  againft  divtrfe.  9  H.  4.  3.] 

[  4.  So  in  a  writ  oidifceit  againjl  diverfey  if  he  releafes  to  otte^  who 

makes  default^  he  fhall  barr  himfelf  of  his  adion  againft  the  others. 

Contra  9  H.  4,  3.  ] 

?G»^**^*       [  5.  In  trefpafs  of  battery  againjl  two  \  Ae  one  pleads  not  guiltr^ 

and  the  other  defon  affault  demefne^  occ.^and  the  jury  finds  againft  hoih^ 

and  aiTefs  20  /.  damages  againfl  one^  and  40  /•  damages  againft  the 

other^  and  cojls  intire  againft  both ;  and  the  plaintiff  after  come$> 

vxifatetter  fe  ulterius  mile  profequi  againjl  the  one^  and  takes  his 

judgment  for  the  40  L  againft  the  other,  and  all  the  cofts  afiefled. 

This  is  not  erroneous,  though  the  cofts  are  intire*  Hill.  7  Car.  B. 

R.  between  Welch  and  Bilhop.     Adjudged  per  Curiam  though  the 

nolle  profequi  be  before  judgment;  for  iris  not  any  releafe,  dfpeci- 

ally  in  this  cafe,  where  none  of  the  pleas  go  to  the  whole*     Intra* 

tur  Hill.  6  Car.  Rot.  954.     And  then  were  (hewn  thefe  precedents 

Mich.  4.  H.  8.  Rot.  545.    The  biihop  of  Oxford  brought  adion 

upon  the  ftatute  of  JV.  l.  de  malefa^oribus  in  parcis  againft  twoj  nu 

pleaded  a  licence^  and  the  other  not  guibyy  and  both  fbnnd  for  the- 

^         plaintiffi  8c  a  nolle  profequi  againft  one,  and  judgment  againft  Ae 

•  Foi.  101.   o^er.     Tr.  3  Car.  B.  Rot.   1948.  Lanman  v.  Sdleman,  •  and 

\_  -^-  _F  three  others;  in  trefpafs^  the  three  pleaded  a Jpecial  pleaj  wherenpoit 

fpecial  ijjue  was  jonied^  and  the  other  pleaded  not  guilty^  and  verdift 

for  the  plaintiff,  and  damages  6  d.  and  cofts  I2d.  and  plaintiff  re- 

linquifhed  his  fuit  againft  the  one^  and  had  judgment  againft  the 

0thersy»r  damages  and  cojls*  ] 

[  6.  New  entries,  fol,  303.  Falfc  Imprifonment,  (oL  187.  Error^ 
fol.  650.  676,  Trefpafs.  J 
AWxn  tref.  y.  Jn  trefpafs  againft  baron  and  feme^  the  plaintiff  cannot  relii»- 
{^'  ^f^"^  ^^^  tbe  fuit  agaiuft  the  feme,  and  take  judgment  againft  the  baion; 
fii'tdnnt  for  as  the  baron  (hall  be  charged  by  the  plea  of  the  feme,  (b  he  (hall 
^iity,  and  have  advantage  of  the  jeofail  of  the  feme.  Br.  Repleder  pi.  34* 
't7''''\      cites  5  E.  4.  108. 

and  rt'jth'm^  h  mtntioned of  the  otUry  he  who  is  found  guilty  fiiallhave  advantflfi^eof  it.    Ibid. 
j'Indin  f'''Jf>'fi  r.gjiinjl  two,  who  plead  fv er ally ^  there  thtfi-ft  infieflJhaU give  the  dcumagiSy  and  ibtrc^ 
tk.ffrp  jjfu:  be  jcofuU,  and  after  the  other  dtfindant  ii  canvified^  he  Ihail  have  advantage  of  the  ieof ju  of 
the  other  ;  becaufe  the  damages  are  taxed  upon  him  by  the  firft  inqueft^  ao4  there  Uie  /  ^ .  :^f^  -^ 
fnt  relijje  hitjudgmal  fifaiftji  thejirj}^  who  wa4  p<*rtjf  to  tbcjofail,    ]^id« 


8.  In  a£Bon  of  tn^fs  mdfdft  imprijimnenij  (fc.  againft  3,  rh.  1  Show. 

B.  C.  and  D 5.  confefsd the a^iimj  G  dndD.fU^itdnotguiby^  i^^'^^rf 

but  the  jury  yi««i  tbim  guiby  jointly^  and  ajfeffidfeveral  damages^  rJJJ^\. 
VIZ.   1 000  A  as  to  Q  and  50  A  as  to  D.  anaHiewifr  50  /.  as  to  B*  Strode.— 1« 
And  then  the  plaintiff' entered  a  nolle  profequi  as  to  Z>.  and  B.  and  3  Mod.ioi. 
took  his  Judgment  againft  C.  for  the  looo  1.     The  queftion  was,  iikT^iSii* 
if  this  nolle  profequi  againft  D.  and  B.  before  judgment  was  in  na-  againft 
ture  of  a  releafe,  and  fo  a  difcharge  to  all.     But  it  was  adjudged  for  three, 

fte  plaintiff  in  B.  R.  and  affirmed  in  error  in  the  Exchequer  Cham-  rj^Stdli 
ber;  and  afterwards,  In  i  W.  &  M.  die  judgment  was  affirmed  guUcy,  and 
in  parliament.  Carth.  ig.  Mich.  3  Tac.  B.  R.  Rodney  v.  Strode  the  other 

**^  *"•  Upon  the 

trial  the  jury  found  them  all  guilty,  and  zfMkd  damans  jitveraify,  vtx.  lol.  aitobimthattu^ftdjwti 
200  i>  as  to  tbi  other  two ;  and  the  pbint  iff  entered  a  mlUprJtfti  at  to  him  wbojufiifiulf  and  took  judgipent 
Ugainft  thr  other  two  for  aool.  And  the  plaintiff  had  judgmeat  in  B.  R.  which  was  affirmed  in- 
error ;  for  it  was  lield,  that  the  eniry  of  the  noUe  profequi  had  cured  the  defe^  of  that  verdi^* 
Cited  Carth.  ir.  in  the  caio.above,  as  then  lately  adjudged  in  the  cafe  of  Treharefoot  v.  Green- 
way.  . 

I 

(G)  Where  a  Relea/e,  or  Nolle  Profequi  of  Part  of  [  ^j^j  ] 
the  Thing  demanded^  will  be  a  Releafe  of  all. 

« 

[  I.  J  N  trefpafs  of  ha^ttery  and  imprifonmenty  i^c.  If  defendant 
^  pleads  not  guilty  to  party  and  a  jiiftification  for  the  rejsdue^ 
upon  which  a  demurrer  is  joined,  the  plaintiff  may  take  judgment 
iox  the  demurrer  by  awsird  of  the  court,  in  which  the  law  is  for  him, 
and  enter  a  nolle  profequi  as  to  thq  iflue.  Tr.  15  Ja.  in  the  Ex- 
chequer Chamber,  in  writ  of  error  upon  judgment  in  B*  R«  per  , 
Curiam.  ] 

[  2.  Old  Entries,  fol/  654.  tit.  Trefpafs.  pL  13.  a  nolle  profeqvl 
for  part,  and  judgment  for  the  refidue.    Tr.  35  El.  B.  Rot.  1004. 
between  Linacre  and  Lydeot^  and  others,  in  trefpafs  accordingly. 
^  Tr.  9  Ja«  B.  R.  3301.  Lawrence's  cafe  in  replevin  accordingly.  J 

3.  A.  brought  trefpafs  againft  B.  C,  and  D.'^B.  pleaded  net  Jenk.  309* 
guilty^  and  fo  to  iffue.  C.  and  D.  jujiified,    Plaintiff  replied,  and  dc-  ^^J;^  ^  ^* 
murrer  was  joined.     Pending  the  demurrer^  the  iffiu  was  tried  that  if ^hs 
againft  B»  and  damages  and  judgment  againft  him.    J^er  judgment  nolle  pro- 
the  plaintiff  entered  a  nolle  profequi  againfl  C  and  /).    Defendants,  ^^j^^ 
brought  error,  andallq^ed  for  error,  that  the  nolle  profequi  difcharfi;ed  hefenjudg^ 
all  the  defendants*     The  court  agreed  that  if  the  nolle  profequi  had  Mcm  yahj^ 
been  before  judgment^  it  had  difcharged  the  whole  action,  and  fo  it  ^JT^**** 
bad  if  tne  judgment  had  been  againft  them  ally  and  then  the  plaintifi  junounted 
had  entered  tiie  nolle  profequi  againfl  the  two  i  for  nonfuit,  or  re-,  toarele^e 
leafe,  or  other  difcharge  of  one,  difcharges  the  reft.     But  becaufe  ^  ^^^  *^ 
here  the  a^ion  was  at  an  end  againft  B.  and  no  judgment  had  againft  ^^ver  of 

C.  and  X).  fo  as  they  are  divided  from  B.  and  are  notfubje£t  to  dama^  fait.    And 
ges  found  againft  him,  it  was  adhudged,  that  he  ^was  not  difcharged,  T^^^f^* 
and  fo  no  error.    Hob.  70.  HiU.  1 1  Jac.  in  Cam.  Scacc  Parker  i^/^JIJ|**' 
V.  Sir  John  Lawrence,  Nevil,  and  Wood.  againft  two 

or  three,  io 
trefpafs  or  debt,  a  rekt^t  rf  ixtaaiM  agm»ft  ont  takes  91W9J  the  whole  oxecntion  1  for  the  executioft 
fptfi^  tp  be^ipt;  M  the  judgneai  !>• 

4.  Where 
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ttmuysndaituUiprofifMiasinJ&^ibir.    L»P*R»if4» 

V^^b)  (^-  ^)  -^''^^^  ^  fi^/f^  of  Damages^  or  what  dfe 

(T.iij<<i-fc)  would  make  Error. 

I.  T  N  affUiy  tbe  /«M;zf  pleads  d  nUafi  in  afirngn  cttmify  bf 
^  whLcE  ^^  affifi  UfirU  into  hmnk^  to  l>e  txv^i^  and  ibe  rr^j^  ii 
found  agairi/i  thi  tenant ;  now  if  the  plaintiiF  will  release  his  damageSy 
he  {hail  have  judgment  to  recover  u)e  land  immediately^  and  if  noC^ 
the  affife  (hall  be  remanded  to  inquire  of  damages,  Br.  Judgmeoti 
pL  109.  cites  6  Afn  4. 

2.  Tnjpafs  rf  trees  cut  ad  valentiam  50  L  and  go$ds  carrud  mwof 
advalenttam^  &c.  ad  damnum^  in  all  to  2oe  /•  and  the  defendant  not 
acquitted  of  the  trees^  and  attainted  of  the  goads  taken  ad  damnum  aS  L 
The  plaintiff  prayed  judgment  of  all  the  damages,  &  noo  aliOcatur» 
in  as  much  as  the  defendant  13  acquitted  of  the  trees,  and  therefae 
the  damages,  (hall  he  abridged,  viz.  accorcUn^  to  50L  out  of  the 
200  L  by  which  the  plaintiff  releafed  accordmcly  and  had  ju4g* 
ment  of  the  refidue.    fir.  Abridgmem,  pi.  27.  cites  38  £•  3.  25. 

3.  ^ebt  of  100/.  to  tbe  damage  of  2oL  die  defendant  waged  bit 
law  andfaiud  to  perform  it ;  by  which  the  plaintiff  had  judgment  to 

r  tQA  1  recover  tbe  debt^  but  not  damages  as  be  counted^  wfaefefore  he  relumed 
10 /•  and  then  he  had  judgment  to  recover  the  debt  and  dama^  t9 
10 !.  &c«  But  it  is  ufiKU  at  this  day  to  gtVe  judgment  ofaS^yi  it 
was  in  ca(e  whgre  the  damages  are  principal^  and  jbecaule  the  plain* 
tiff  had  r«kafed  10  L  Iberefere  fiat  executiobut  of  loLrefidttewiiy* 
Br.  Damages,  pi.  23.  cites  42  £.  3.  11. 

4.  In  replevindamages jfxo  L  was  found  fir  tbe  toiangi  thepar^ 
prayed  jtidgment ;  per  Cur.  you  (haU  not  hare  it  tmlcis  you  wu 
relcafe  part ;  for  as  well  as  we  may  increafe  damages,  f>  we  voacf 
abridge  the  damages,  by  which  the  phdntiS  releafed  all  except  5  A 
But  Brooke  lays,  it  leems  that  this  is  not  properly  abridging) 

be^if*H^l  ^^  '^  ^^^'^  **P^  ^^^  ^^    ^^'  Abridgment,  pi,  34*  cites  ♦  31 
xo.».|4.fti.  H»  4.  10. 

5.  In  detinue  of  a  cheft  with  charters  the  defendant  w^utd  bam 
confejfedj  iic  if  the  plaintiff  would  releafe  hrs  dam^es,  and  the 
plaintiff  would  have  releafed  his  damages,  and  couM  notoefore  judg^ 
ment,  1^  which  the  defendant  confeflbd,  &c.  and  the  court  gave 
judgment  and  20/.  damages,  and  then  the  jdainti4r releafed  bis  da* 
mages;  quod  neta,  and  could  not  before.  Br.  Damages^  pL  138. 
cites  1 1  H.  6.  29. 

6.  In  debt  if  a  man  cmfeffes  part  and  denia  the  rt/f^  tbe  plaintiflr 
fliaU  have  judgment  of  the  part  and  of  the  damages  immediatdy  | 
but  ccffet  executio ;  for  the  cofts  are  entire,  and  cannot  be  dtlcuiled 
tJH  tbe  other  ifliie  be  tried ;  hnt  if  ^ktj  wWi  reSnpuJb  the  other  iffief 
he  flnll  have  judgment  and  execution  immediatdy  of  the  part  con** 
feffed,  but  (hall  not  have  damages  nor  cofls;  nota,  and  foheluri 
ihere.   .£x.  Cofi%  fi  xj.  cites  36  H.  6. 13. 

p  9%09 
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7.  tnifi  tM  iffkis  an  in  triffajsy  and  fnegoes  h  oil,  and  Uih 
Jmndfor  the  plaintiffs  there  the  plaintiffy  to  be  ptrcy  ma$  nUafi  hit 
damages  fir  tart  and  have  judgment  fir  the  reft\  for  in  trefpau 
where  diverte  pleas  are  pleaded,  and  found  for  the  plaindiF,  and 
the  damages  are  fevered)  the  plaintiflf  may  releafe  part  and  pray 
)ttdgment  of  the  reft.    Bn  Treipais^pl.  292.  cites  $  £•  4*  124. 

8.  In  diht  fir  arreaVs  of  rint  the  plaintiff  declared  of  more  than  ^^^ ^  ^^^ 
fvasdsuy  and  tor  a  longer  time  dian  upon  his  own  {hewing  appeared  x^in.  ix 
to  be  due  to  him ;  the  defendant  perceiving  this  pleaded  nil  deiinety  Car.  B.  R. 
but  concluded  his  plea  with  b&c  paraius  ejl  verificarcy  and  not  to  the  ^^J^^ 
country,  as  he  ought  to  do,  on  purpefe  that  the  plaintiff  night  demur^  sjifl^ervill 
-which  plaintiff  accordingly  did>  anid  had  judgment  z^xnfk,  the  defen-  ▼.  Mayo.-^ 
dantfor  the  ill  conclufion  of  his  plea;  but  the  plaintiff  afterwards  S^'^tJJ!^^* 
finding  his  miftake  entered  a  remittitur  fir  fo  much  in  the  declaration  j^^^t  ^c) 
as  was  mare  than  due  to  him>  and  took  his  judgment  for  the  reft  1  pi.  16.  fays 
the  defendant  thereupon  brought  error  in  the  Exchequer  Cham-  ?^  ?*'*^^^"4 
ber,  and  this  very  exception  was  taken  to  die  declaration,  and  many  {."^^^  /.^ 
cafes  \ited  to  proVe  that  the  plttntiff  might  releafe  the  furplufage  saund.aS2. 
krfore  judgmenty  which  if  he  had  negle&d,  yet  the  Court  ought  to  5^^*"°rts 
give  judgment  fer  fo  much  as  was  well  demanded  in  th»  declaration ;  ^^  ^ 
and  mat  this  feemed  agreeable  to  die  rule  in  Qodfrey's  cafe,  that  Conrt,  and 
if  a  mail  brings  an  adion  fer  feveral  thingS)  and  upon  his  own  ihew-  H^^^  ^.^  ^ 
mg  it  appears,  that  he  cannot  have  adion  for  oqe  thing,  the  writ  ^^^^^^^ 
ifaall  not  abate  for  the  whole,  but  he  ihall  recover  for  yAiax.  the  a£Bon  (trongly 
vrtll  lie,  and  be  barred  fer  the  reft.     5  Mod.  214.  Arg.  cites  it  as  inclined  to 
the  cafe  of  Duppa  v.  Bafkcrvillc.  [udSn'l"* 

for  another  exception,  and  that  upon  a  propofal  by  the  court  for  referring  the  matter  to  the  cem- 
praiiitfe  of  the  counfel  of  both  fides,  the  fame  was  aflented  to  by  rhe  panics,  and  fo  the  matter 
was  determined  wichout  any  iudgnwitt.  Saund.  aSy*  ■  ■  In  THWAiTvt't  cafe,  ^Mod^ 
ikf  a.  Pafch.  %  W«  3.  where  debt  was  brought  for  rem,  and  the  demand  was  of  an  inttre  frnn  cer- 
tain, which  appeared  to  be  of  more  than  was  due,  the  court  was  of  opinion  that  plaintiif  may  re- 
cover for  the  refidue. 

9.  tf  judgment  be  given  for  more  than  plaintiff  demands^  the 
judgment  is  erroneous;  but  plaintiif,  in  entripg  up  his  judgment, 
may  enter  a  remijit  damnafor  part^  L.  P.  R.  tit  Judgment  96. 
cites  Pafch.  23  Gar.  B.  R.  for  to  give  one  more  than  his  due  is 
equally  unjuft  as  to  deny  to  give  what  is  his  due;  and  it  (hall  be  f  ror  1 
prefume^,  the  pkintiiFbeft  knows  what  his  due  is,  and  will  demand  ^  ^^«^  ^ 
It  to  the  full ;  or  if  he  ihould  not,  yet  it  fuffices  if  he  will  be  content 

Co  demand  lefs. 

10.  In  replevin^  Sec*  the  defendant  avowed  die  taking,  kc.for  fo 
much  rent  due  in  money  and  alfoforfo  many  hens  \  and  after  iftiie  joined, 
and  a  verdict  for  the  avowant,  it  was  moved  in  arreft  of  judgment 
for  that  upon  the  iace  of  this  avowry  it  appeared,  that  the  hens  were 
mot  due  at  the  time  of  the  dijirefs  taken,  and  here  the  damages  and 
cofts  were  intire;  but  the  ^sinuS  offered  to  releafe  the  damages  and 
ayi  rent  fir  the  hensj  and  take  judgment  only  for  the  rent  in  money, 
which  was  oppofed>  unlefs  the  (MaintiiT  would  likewife  releafe  the 
cofts;  to  which  it  was  anfwered,  that  there  was  no  neceffity  of 
scleaiing  the  cofts,  and  to  prove  it  Bynks  v.  Newton,  Trin.  a8 
Car.  2.  B.  R«  Rot.  728.  was  cited,  and  a  copy  of  the  record  waf 

Yohp  XIV*  3  A  produced^ 
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produced,  ^vfaere  in  die  like  cafe  the  itnt  was  not  diie^  and  aH  Ae 
damages  were  releafed,  and  the  avowant  had  judgment  for  the  rc- 
fidue,  and  aUb  for  all  the  cofts,  and  the  court  was  of  that  opinion 
in  the  principal  cafe,  wherefore  the  avowant  entered  a  remittitiir 
of  all  the  hens  and  the  damages,  and  took  juc^[ment  fer  the 
rent  in  money.  Carth.  437.  HilL  9  W.  3.  &  K.  Monrice  v. 
Golder. 


(H)  How.    In  vrhat  Cafes  it  (hall  be  ConStiimtl, 

[  I.  T  N  right  ofivardy  if  the  ward  be  within  age  the  judgment 
^  ihall  not  be  conditional  to  recover  the  value  of  the  mairv- 
age  if  he  be  niairied>  but  only  to  rectruer  the  ward  and  damages  \  but 
if  the  ward  be  married  in  die  mean  dme,  he  fhall  have  icire  facias, 
to  recover  the  value  found.    45  £.  3.  16.  b.  1 
d ^B^'^'l"'*       [  a.  In  ddtinue  the  judgment  fhall  be  condirional,  that  is  to  fcv, 
pi.  4.^ci:es   ^^  re'cover  all  the  things  and  damages,  and  if  any  diing  be  Ion, 
S.  C.  dien,  that  he  (ball  recover  the  value  of  it.     3  H.  6.  43.] 

[  3*  So  in  detinue  tfcbartirs  the  judgment  fliall  be  conditionaL 
3  H.  6.  43.  7  H.  6.  31.  M.  21  Jac.  B.  R.  Inoratur  21  Ja.  Rot. 
862.  between  Haywood  and  Peters  in  a  detinue  for  an  obligadon, 
judgment  given  to  recover  the  oUigadon,  or  fe  much  in  damages^ 
and  not  to  recover  the  obligation  with  damages  if  it  may  he  hai^  ami  if 
not^  all  in  damageSy  as  it  ought ;  and  therefore  it  was  rcveifed  in 
writ  of  error,  becaufe  upon  this  judgment  the  fheriflF  may  give  to 
him  the  obiiganon,  or  fo  much  in  damages  at  his  fdeafure.  ] 
The  niJr-  [  4*  In  ravijhmentrf'wardiho^^  it  \k  found  that  the  ward  is  an 
xnenc  married^  yet  plaindfF  (hall  recover  damages  condidonally ;  for  he 

ftiouidbeto  jjjay  be  married  the  iame  day.  o  H.  6.  6i.  b.  7 

recover  the         '  '      ^  •• 

wardy  and  if  he  be  marrieJ,  then  fuch  damages.  Br.  Judgment,  pU  5a.  cites  36  H.  6.  s.  3.  per  Lit- 
tleton ;  but  Prifot  Ch.  J.  exprefsiy  denied  it ;  for  he  Ihould  recbver  the  left  damages  and  the 

body,  and  therefore  ihall  have  execution  and  if  the  Jha'tff  rtturm  iLu  be  U  mairUdy  then  he  fluwld 
Y\3i\cfd,  fa.oJ  greattr  doffurgei,  and  thereupon  be  ihoiild  have  aiu}ther  judgment  and  execution,  Icc 
Ibid. 


Littleton.  [  5.  In  a  detinue^  if  judgment  be  given  upon  a  nihil  Scity  nenfum 

^mcn*?^  /«/flr«w/z/i,  or  by  default^  or  fuch  likc>  the  judgment  may  be,fjM/r^- 

in  detinue  cuperet  the  thing  demanded  or  the  darrtagesy  and  it  is  good,  though  it  be 

is  to  reco-  not  to  recover  the  thing,  f  haheri poteritj  bf  fr  mn  the  damages  be- 

^^  ^^  caufe  it  may  be  made  certain  by  the  writ  of  enquiry  of  it,  and  the 

mandedf  ^^  is  but  aii  award  and  the  judgment  not  final  dil  the  fecond  judg* 

and  if  loft,  ment.  Mich.  21  Ja.  B.  R.  agreed  per  Curiam  between  Peeters  and 

IJhJ^'p;^  Hayward.  ] 

fi)t  Ch.  J.  denied  exprefsly,  and  faid,  thst  in  AiUnut^  or  in  Adit  a^oinft  exrcutvs,  he  fhall  hare  ;Ddlf> 
ment  of  the  thing  deinmided,  and  fhall  have  execuiton,  and  if  the  {} <t  ijf  t  tUt mi  ti\a  :l^  :i  ^  ;« .".% 
9i(l^p,f  oyedf  or  (uvajl^vit  •  aj^ainft  the  execulor,  there  the  plaintiflFfb;dl  Uavc/t;.  /".».  intlic  c-fc  <»f  tiM 
vnluei  and  in  the  otixr  to  \u\jc  cxecuoon  a^ainli  UiC  excciitori  de  buns  jTroprlb.  Br.  Jud^tneUv 
pi.  52.  cites  36  H.  6.  £•  }•  '-  • 

Cro.  j.  6iJi.  [  6.  In  a  detinue^  \{  judgment  be  given  upon  verdiSf  quod  querens  • 
r'-'^^'n   recuperet  the  thing  demandedi  or  the  danuiges  found  fox  the  vaIuc 

♦  Fol.  101.         ,   -     •     .  .     ^  ^ik 


with  the  (tamaged  found  for  the  4etitHie)  and  the  ifwari  of  drecution 

is  to  alfo,  though  the  writ  of  diftringas  be  well,  fciKcet,  ^  haieri  '  '• ; 

fiterit  cJ*yJ  7jon^  fcTr.  yet  it  is  not  good  but  is  erroneous.  Mich*  21  '\ 

Ja.  B.  R.  between  Peeters  and  Ha)rward,  adjudged  in  a  writ  of 

error  and  the  judgment  fo  given  reverfed.     The  which  intratur 

Trin.  21  Jac.  Rot.  862.  ] 

7.  In  forger  of  deeds  in  D,  in  the  county  of  K.  to  the  dijturbanci  Br.Exec*- 
tfVn  fojfefjton  in  the  county  of  K.  and  in  the  county  of  E,  and  they  tions,  pi. 
were  at  (everal  iflues,  and  the  jury  of  the  one  county  found  for  the  53-  <^»'« 
"plaintiff and  taxed  the  damages  feveralfy^  as  they  ought,  for  the  one        • 
land,  and  the  other  eonditionally,  that  if  the  other  iulie  in  the  other 
county  be  found  for  the  plaintiff;  and  after  the  plaindff  had  judg- 
ment to  recover  upon  the  verdi£^  conditionally,  but  that  execution 
Jhouldceafe  till  the  ijjlie  was  tried  in  the  other  county^  and  judgment 
given  upon  it,  by  which  at  another  day  the  plaintliF  faid  that  he 
would  not  further  fue  this  iflue  in  the  other  county,  by  which  he  had 
execution  in  the  firft  county  of  the  damages  and  coils  found  there, 
and  not  of  thofe  damages  and  cofts  which  were  given  conditionally 
in  the  other  county,  which  is  not  yet  tried  \  quod  nota  inde  bene, 
Br.  Judgment,  pi.  35.  cites  21  H.  0.  51.    ' '  ' 

(H.  2)  How.     Of  Aflets  Suando  acciderint.        seeEx*. 

^  '  ^^  cutor(B. 

^^  •  ••        *      •  »  2) 

I.    r^  E  B'T  againjl  an  biir  v^ho  pleaded  that  he  had  nothing  but  a  So  if  he 

•*^  reverfien  expectant  on  «»  ^/^r  ^//^  the  plaintiff  joined  plcidsn>« 
with  him  and  took  judgment  upon  the  confcffiou,  and  to  have  exe-  JlJ^'Yainl 
cution  when  the  reveriion  £iils  in  poi&i£on$  ^er  U<3lt  Ch,  J.  ia  [iff  may"' 
delivering  the  ppinon  of  the  court  7  Mod.  43.  Trin.  i  Anna:,  X.  K.  have  juJg- 
in  die  <;aie  of  Smith  y.  Angell.-—T. Cites  Heme's  Header,  307.     ^   JPJ^[  P*^- 

Jci.  fa^  when  affett  defcend.  8  Rep.  134..  m  Mary  Shipley's  cafe.  ■  ■  -  'And  vl  fped.d  writ 
ihall  iiluo  i^uutad  tUwhctU  lattd)  aad  ic.ree8i£4ba(  this  was  the  law  before  the  ^atuce'of  W. 
a.  18.      , 

(H.  3)  Given  of  one  ^bing  by  the  l^ame  of,  atio^ 

tber. 

I.   f  N  affife,  the  judgment  was  that  the  plaintiff  recover  the  tene^ 
*    mints  put  in  view^  where  the  ajjife    was  of  rent  j   and  yet 
good ;  and  the  writ  of  attaint  was  formed  accordingly,  and  well  by 
award*  Br.  Judgment,  pL  71.  ptes  30  AjL  44.        ' 

• 

(I)  How  it  fliall  be  given.     In  what  Cafes  Nil  Ca^ 

fiat  per  Breve. 


C 


I.  \V  upon  a  Bar  pleaded  it  be  found  for  the  tenanti^tit^jvtigcatnty  Br.Judj* 
*  (hall  be,  quod  pl^tilFnihil  capiat  per  breve.  3  H.  4.  3.]       ^l>  P»; 


•When 


judgjBftnt  is  given  agaJoft  the  {lihinuff either  in  bar  uf  lis  a^cn,  or  ina^aiemim  of  bii 
^eflPb  atl  one,  vit.  nihil  capiat  per  breve>  an4  t(«ppeArf  by  ttie  rtcord,  whtthi^ 


fl»  plea^  go  ia  bar  9r  to  tb«  wric*  Co^  Litt.  362.  a^ 

3  A  a  [  2-  Sq 


5^  3[oB0ment 

^|o»        [  2/  S0  it  (haD  te  iFtfae  writ  aiaUfirfi^  Latin.  3  If •  4.  }.} 

[  3*  £^  it  (hall  be  if  writ  ^Soaita^fir  want  oftbeytar^  iaj^  9r  flau 
in  th4  cQutU*  3  H«  4*  ?•  ] 

4.  y^herczjpecialpka  is  U  a  declarati$n  and  a  demumr  U  tbatpUaf 
mni judgment  for  deftndani^  the  judgment  muft  not-  be  that  the  plea  is 
sood  in  law,  becaufe  that  would  be  a  perpetual  bar  to  the  plaintiff; 
but  it  muft  be  quod  querens  iiil  capiat  per  biUam  \  and  then  he  may 
amend  his  dedaiation  and  bring  aftioo  de  nova  L.  P.  IL  tic  Jodg* 
menty  ii3, 

5.  The  defendant  in  error  pleaded  a  releafe  of  errors  and  upon  a  A« 
murrer  it  was  doubted  what  judgment  ihould  be  given ;  for  the  Jir/l 
Judgment  being  erroneous  the  Court  could  not  affirm  it.  But  per 
Cur.  a  nil  capiat  per  breve  (hall  be  entred.  3  Salk.  214.  Trin.  i  W. 
3*  B*  R.  Klirte  v.  Clifton. 

6.  In  deh  upon  bond  if  the  defendant  pleads  auterfoits  acqmt  in  aa 

zStlon  upon  the  fame  bond,  and  the  judgment  was,  mat  the  defendant 

ihould  recovei^  damages^  et  eat  indefine  die^  this  is  naught,  without 

fiiying  further  qfuod  querens  nil  capiat  per  billam ;  becaufe  difiuf" 

fien  is  wo  judgment  in  a  court  of  law*  Hmt's  Rep.  397.  cites  3  Salk. 

213.  per  Holt  Ch.  J.  HilL  6  W.  3.3.  R«  in  Banbury's  cafe. 


JjAJato.  (I.  2)  How.   Againft  the  PkintifF.     that  the  Writ 

fluill  abatet  or  that  Demandant  ihall  be  barred. 

!•  1?  N  TR  Tin  tbe  quihus  (fdoffeifm  dene  to  binfelf  agaimft  two, 
!^  die  one  appears  at  tbe  grand  capOy  and  tbe  other  mates  defant 
after  defauby  and  oe  wbo  appears  at  the  grand  cauoc  pleads  jointenamf 
mntb  ajlrangery  and  tenders  bis  ley  gager  of  nan-Jmnnuns ;  the  pbnn^ 
Hffmaitttains  bis  writy  that  the  two  difleifol  hini  and  took  the  proBtSp 
.  and  his  aftion  is  brought  within  the  year,  and  die  other  (aid  that  he 
did  not  diffeife  him,  which  is  found  againft  tbe  piaintijljudgaofoit 
fltall  be  that  die  writ  (hall  abate,  and  not  that  die  demandant  faJi  be 
faarred,aiid  yet  the  difleifinin  bar  had  been  a  good  plea;  but  as  hers 
it  tomes  upon  tbe  plea  in  maintenance  of  tbe  writ;  nota  the  diverfity. 
Br*  Bric^pl.  236.  (bis)  cites  14  H.  6. 3. 

• 

(K)  How  it  fhall  be  given.    [And  in  what  Cafes 
two  Judgments  ihall  be  given  in  tbe  fame  A&ion.] 

• 

£  I.  T  N  an  information  by  a  common  informer  t^  tbe  Jlatute  of 
^  recufancyy  though  the  &m  to  be  recovered  is  to  tie  dividad 
into  three partS)  ytt  one  ni/ir# judgment Ihall  be  girenfbr  die  whole. 
M.  13  Jac.  B*  per  Curiam  between  Saint  John  and  Grcvill.] 

2.  Debt  againjl  three  by  fewral  freeehes  upon  one  ohUgatim  in 
wbicb  all wero  iouad  &  ptiUoi  in  iotoi  mey coafeOcd  the  a^kmby 
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attorney,  and  die  plaintiiF  had  iudgment  tc  recover  aB  h  a 
quod  nota,  and  not  feverally.  Br.  Detce^  pi.  30.  cites  41  £.  3.  9. 

3.  Where  the  jury  affeart  and  have  day  till  the  next  dejj  or  vAnett 
a  judgment  is  to  be  given,  and  liMt  juftices  faid'i  ^hat  if  the  defendant 
cafts  proteSfion  the  next  day^  the  judgment  pall  be  entered  this  dajy  hit 
where  no  proteStion^  nor  fuch  9&  comes,  it  Jball  he  entered  the  day 
after ;  and  lb  fee  that  jud}j;ment  may  be  given  nunc  pro  tuncj  or  tunc 
pronuncj  and  well.  Br.  Judgment,  pi.  85.  cites  7  £•  4.  27. 

4.  In  diverie  adlions  a  man  ihall  have  two  judgments ;  as  in  r  .|%Q  ^ 
dcwery  die  tenant  lays  that  he  has  been  all  times  ready  to  rtnder  1*59^  J 
dower ;  the  demandant  ihall  recover  dower  immediately,  and  the  "^^j^^^^ 
iflue  (hall  be  of  the  damages,  and  another  judgment  thereof  af-  defmdfamc 
ter.   Br.  Judgment,  {d.  122.  rites  13  £.  4.  7.  per  tot.  Cur.ez*  i^stbn 
cept  Brian.  niondtf. 

in  his  default ;  the  pbintiifihall  recover  his  ncqaiccjil  immediaCelyy  and  UTue  fliaU  be  of  the 


gesy  and  aaocher  judgment  of  it  after ;  per  tec.  Cur.  except  Brian.  Br.  Judgmenty  pi.  i zs.  dtee  it 
£•  4.  7..-._^4/  in  ^trt  im^iJii  the  defendant  pleads  that  ne  diftorba  pas,  the  plakosjff  ihaU 
have  writ  to  the  bifbop  immectiatelyy  and  writ  to  enquire  of  daroagesy  and  judgment  tbertof  sf** 
ter ;  j>er  tot.  Cur.  except  Brian.  Br.  Judgment,  pi.  122.  cites  13  £.  4.  7. 

5.  *£very  judgment  muft  not  onfy  be  compleaty  but  ^  formal  \  and 
therefore  if  a  quo  warranto  be  brought  againft  the  defendant  for 
ufurping  royal franchifes^  and  the  courts  (hpuld  give  judgment^  that 
he  has  no  titlcj  yet  unlefs  they  go  on  and  fay  quod  abinde  excludetur 
it  is  ill ;  per  Holt  Ch.  J.  3  Salk.  213.  Hill.  6  W.  3  B.  IL  in  Ban- 
bury's caile. 

6.  If  trefpafs  is  brought  of  trefpafs  done  in  lands  belonging  to  fuch 
an  houfe^movL^  it  appears  at  the  trial  that  the  plaintijfhas  no  title  to 
the  bouffy  yet  the  court  cannot  Wfe  judgment  to  turn  him  out;  be« 
caufe  it  was  notjudicially  before  them ;  per  Holt  Ch.  J.  3  Salk.  2i3« 
Hill.  6  W.  3.  B,  R.  in  Banbury's  cafe. 

(L)  4t  what  Time  it  fhall  be  given.  [Where  pre- 
fently  for  the  Debt^  &c.  on  Plea,  but  not  for  the 
'    Damages  till  thq  other  Plea  tried.  ] 

• 

{  I.  f  N  ajlifes  if  upon  adfournment  in  B.  the  one  party  makes  den 
^  fault',  before  the  court  fhall  give  judgment  of  the  princi* 
pal  they  fliall  award  the  zSfl^  for  damages ;  becaufe  all  (hall  be  one 
record)  and  the  jud|;ment  (ball  not  be  rendered  by  parcels*  17  £)•  3* 
^J.  b.  ] 

[  2.  In  a£lton  o(%vaft  \t  defendant  demurs  ufon  the  count  and  th!^ 
is  a^udged  agmnft  hinh  y^t  he  ihall  not  have  judgment  for  the  land 
till  the  treble  damages  ^re  found ;  for  they  are  the  principal.  34  H« 
6.8.] 

[  3.  In  tref^s  againft  feveraly  \i  one  pleads  and  is  found  guilty  by  8.P.in4 
ioqueft,  plaintifr  may  have  judgment  againft  him  ihunediately,  and  ^y^  pi^ 
pcecution  (hall  ceafe  tfll  die  others  ar?  attaint.  44  E,  3,  3.  7.  b.  ad-  \\^^^ 

judged.  Contra  10  H.  6,  lo.  ]  Br.  Tref- 

pafsypi.44. 

citef  44  B.  3.  |..~^Br.  Judgmenty  pL  S9.  qites  S.  C— —Br.  Execottcnsy  pL  X17.  cites  ii  E.  3.  2. 
«|i||  4<|  £.).  7,  an4  *  ij  £•  4.  a;,  4(,aD4ai  St  4.  59-  8i,«i««««  Br*  Ju4aiaeiit,  pU  38.  cite«S.  C. 

i  A  3  —Br. 
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«— »Br.  Datnai^i,^.  7S.  cites  S.  C^—— S.  P.  Br.  Juigmtni,  pi.  Si.  cites  !•  E.  4.  i.«*»Blr« 
Brief,  pi.  385.  cites  S.  C. 

Se«  Pre>  [  4,  In  }«ifr#  impidii  again/i  the  ordinary  and  dberSj  and  die 

J  a!  J)  pi.  3.  ordinary  pleads  that  he  claims  nothing  but  as  ordinary;  juilg- 

ment  may  be  prefendy  a^inft  him^  that  pUintiff  fliould  have  writ  to 

the  bifhop  before   tne  plea  in  bar  of  die  others  tried.   8  H«  4« 

aa.  b.  ] 

S.  P.  for  the       [  5-  Ir  ^ofaiagi  bf  coparcemrSy  if  the  nhaft  rf  one  he  pleadid  in 

hwiMfl  is     bar-y  andjbe  pleads  non  efl faQum^  and  the  oiber  goes  to  ijffue  vfon  the 

rSd^  uic     ^'^^^^  ^^  is  found  for  ber^  and  damagos  aff^ed^  vet  (he  mail  not 

pi  ^.^ '    ^vc  judgment  till  the  other  iflue  tried ;  for  if  it  be  found  for  the 

cites  10  U.   other  demandants,  they  fhall  recorer  in  common,  otherwife  but  a 

B  ^Da —    moiety*  lo  ft  6,  jo.  adjudged.  ] 

ge6>  pi.  135*  cites  $•  C. 

Ip  d<h  upon  [  6.  When  a  thing  intire  is  fevered  bf  ^i>tf,  judgment  may  be  giren 
"•^^/V^i^f,   "^mediately  of  riiat  which  is  lb  fevered.  44  E.  3.  i8,] 

kH  *  (fu  ccnfjfes  the  action  and  tbi  other  pleads  to  the  vtrhy  the  plaintiff  recovered  the  mmtty  vfAe  Jti0 
immediately  againA  him  who  confefled  the  aidtiooy  and  lb  fee  U^bt  fevered.  Br.  JadpBeDt,  pL  87- 
cites  4  £.  a.  8j. 

*[S99] 

'  [T*  As  in  fcirt  facias  to  exocnte  a  jue^ment  rfanmmty^  if  die  oar* 
ties  are  at  ifiue  for  prt  of  the  arreara|;es,  and  it  is  to  be  adju^;eil 
againft  the  defendant  upon  demurrer  for  other  part,  judgment  may 

_  ^  _    be  of  it  immediately.  44  E.  3.  18.  ] 

^l  10^  t  ^*  ^*^  ^^^  judgment  can  not  be  in  writ  ^accsunt.  44  £•  3. 

,   1  _J\  18.  ] 

Holt  faid,  [  9.  \nfcire  facias  by  the  king  to  refeal  letters  patents  of  afnariDet, 

the  cafes  in  i^  they*  are  at  demurrer  for  one  day  of  the  ptarkety  and  at  iffieefir 

Xho^l'lV'  ^^^^  ^^^^^  "^  judgment  (hall  be  upon  demurrer  before  the  ittde 

mages  are  trjed;  becaufe  the  jury  fhaU  give  damages  tor  the  wbcde.  11  H.  4. 

not  bw  J  5.  b,  ] 

may°fcvcr        f  ^°'  Theyiii?^  }aw  in  writ  oi  entry  fqr  caufe  of  the  damages.  11 

the  dama-     "•  4*  5*  '^^  J 

ges  for  fe-  [  xi.  The  fame  law  in  ^  trefpafs  for  caufe  of  daaufg^s.  i|  H.  4. 
fef X   75.  b.  38  E.  3.  10.  b.  ]  J^J  J         J   J      '^ 

two  trefpaiTes.  So,  ivbere  there  is  a  demun^r  for  p3rt»  and  iffde  for  part.  Qnia  conicttieps  eft 
quod  fiatunica  taxatio  damnoraro,  it  is  to  be  undeiftood,  that  it  mull  be  dooe  by  the  fame  Jwry, 
whether  it  b*  joint  or  fev^ral  d^wnages.  Comb.  353.  Hill.  8  W»  3.  B.  R.  in  cafe  of  Lord  C«nrd  ▼. 
l,ady  Gerard. 

Br.  Judg-  [  j2.  In  debt  upon  contract  and  obligation^  if  defendant  coafejh  tie 
niimtjp^4.  ^ig„fijr  the  obligation^  and  wages  his  law  fir  the  cmOraffy  ju^;nient 
Jtt  in  Mt    (hall  be  given  immediately  to  recover  the  debt  UDoa  die  oUintiQa. 

•f4ol.and    3H.6.37.b.]  .  |,~  w««5 

30 1.  fy  obngat'nmt  md  iq  1.  hy  comtra/i,  the  dtftndaia  C9nf$g€d  tht  Mgaltm^  and  tndertJHf  Iw  tfth 
yol.andthe  plaiotifrprayedhis  judgipent  of  the  debt  and  damages  prefently;  per  MartcOtCf  ite 
-  debt  yoa  may,  but  not  of  the  damages  'till  the  law  be  done  or  failed  ;  by  wbiai  he  i<— mJy 
fbc  Lw,  and  the  court  adjudged  it  againft  him,  wherefore  he  had  judgment  im(iiediacc)y  of  tte 
30  L  and.of  the  damages  thereof;  qimd  nota,  damrrtr  hy  fotcf,  Br.  Damages,  pi.  ^.  cites  3  H.  i. 

37;        ■  ■Br.  Debt,  pi.  aoa.  cites  S.  C.  .  .    .  Bn  Judgment,  p!.  4.  cues  S.  C ^-A  where  il* 

dtjandjnt  confejfcd  the  obh^ation,  and  pLudtd  mhil  debet  to  the  r^,  Br.  Judgment,  pK  150.  Otcs  4s  E. 
3.  25  •,^ Se  fji  debt  cf  lol.  the  dtjtndimt  amfrfftd  ail  exctpt  40?.  tfvbi^  bejtetctd  atf*iummt^  mO 

Ib^pUmtiff  prayed  tusjudsmwr^by  whipl^i^firMavrank^  (biltbf  ivf^nr  9/.aiidWtaT«d«r 

ttas 


liniment*  ,s9f^ 

thcV  fc  for  he  i4#r/?  ma  amftfi  the  af^nitawcf ;  for  then  the  wrk  is  abated  in  toto  (  p«-  Car.  qaod 

"*i**  ^r^  "  '**"**  '^  **  "*'^^  *'*^«  Jewmrredufon  ibt  acfuittatree,  and' then  had  jodrsisnt  of  tho 
reft  alfo.  Br.  Dctte,  pi.  5,  cites  3  H.  6, 48.  ^    * 

t  [ij>  i^v/hefliall  Wh^iyejiidgnientfor  ttedatnages '/fif/i^/^  Br.^ul(. 

fvageJ  or  determined',  becauie  he  may  make  default  at  the  day  of  the  ""^'jJ*'* 

ley-gager,  and  fo  he  (hall  recover  damages  twice  upon  one  an<f  the  vidlhe*^ 

^c  original,  ^hich  is  inconvenient,  2  H.  6.  37,  b.  38..  Curia.  18  no«c«pU 

[14.  In  debt  J  if  defendant  confejfes  parcel  of  the  dchty  andpbads  Br.  Judg. 
to  Jffuefor  the  rejidue^  the  plaintiff  may  have  judgment  for  that  which  tk\tnu  pi. . 
IS  confeifed  immediately,  if  h?  will  tele^fe  the  damages.  ]  Jj  ^^^^3 

3*  P>  ^ui  !.e  (haU  not  have  judgment  of  the  Jam^gfs  'till  the  iffue  be  tried,  though  it  be  in  cafe  to 
have  dsmages  to  be  fevered.  Br.  Jodgmeot,  pi.  105.  cites  2%  H.  6.  48.---4i«lbid.  pi.  150.  cites  41 

f  15.  $a  It  (temtf  he  ma^  have  yidgct\entfsr  the  principal  immedi^ 
^4itely.  18  H.  6.  26.  ] 

1 6.  In  nufame  jt  was  faid,  that  in  trefpafs  again/f  two^,  if  the  on^ 
li  attainted  of  the  trefeafs  iefire  the  other  appears^  the  plaintiiF  ihall 
not  have  judgment  'till  the  other  be  conviScd  alfo,  unlefs  he  wiii  r/- 
linfuijb  htsfuit  againft  the  etbert  Br.  Judgment,  pi.  128.  cites  50  £• 

^.  n. 

17.  If  an  ilfhar  he  adjifdged  g^  ami  the  demandant  reverfes  it  hj 
writ  of  error,  he  is  reftored-co  his  a6Uon.  Vide  elfewhere,  whether 
in  fqch  cafe  the  court  did  not  award  tl^at  the  demandant  ihail  re- 
cover i  BrooJ^  %$,  it  feen^s  fo,  Br.  Error,  pi.  7.  cites  9  H.  6.  38, 
per  Rolfe/ 

18.  In  writ  of  niefne^  the  defendant  pleaded^  that  not  dijlrainei  in  f  gpQ  1 
his  default  \  there  the  plaintiiF fhall  recover  by  bis  acquittal  immedi-  ^  ^ 
^tely,  and  damages  vfhen  the  iflu^  is  tried.  Br.  Damages,  pi.  196. 

cites  13  £.4.  6. 

19.  Note,  there  be  fome  pleas  in  har^  upon  which  the  plaintiff  -^/>wher» 
ftall  have  prefcnt  judgment,  Heath's  Max,  57,  *  Jo^^^^T*"*^ 

^yvii  ftr^'ke^  the  defentbnt  pleaded » that  tht  d^pelwut  decayfd\  fo,  in  curia  c/auikfJa,if  the  de« 
fBnd«nt  plead fuffidtni  hch/un,  or  in  tuurmmia  ckuttc^  nitnt  vnfkde  ;  or  in  a  writ  cf  mcftt^  men/  dl£r> 
ill  his  default;  or  upon  the  plea  of  nentorrrre  in  <f.<>jr«#/v ;  or  upon  me  furriarfa  pas  in  admeafiuim 
IPMB/  of  pafim^t  \  or  nt  ^ifturbafat  in  a  ftaie  imfedit,  2|c.  Heath's  IV^ax.  57.  cltei  1 6  H.  7.  19* 

(L,  2)  Given,  at  what  Time  in  General^,  upon  th© 

Pleadings. 

|.  T  F  plaintiff  demurs  to  the  defendant^  plea,  and  defendant  jotntt 

*  in  demurrer ;  if  plaintiff  will  not  maintdin  the  demurrer ;  judg-' 

pienc  fliall  be  given  ag^inft  him.  L.  P.  R.  tit.  Judgment,^  100.  cites 

Trill  .24  Car,  B.  R.  for  thereby  it  is  implied^  that  he  confeffes  de^ 

fendanfs  plea  to  be-^o^d^  a^d  coi^equently  ^at  he  has  ao  caufe  of  de<» 


3A4  (M)Ai 


• 

^o^  3fuliffmcnt. 


^ixM.    (^)  ^^  ^^^t  Time.  [Immediately f  ufm  what  Pita 
s)-^b.  of  one  of  the  DefendaBts.J 


fence ■ 


mice  (£)•     [  ^*  T  N  ra%nflment  tfvaard  againfl  dhverfi^  if  «a^  hefimtd  Pf'f9 

X  ^«y«c^  damage^  the  phintiiFina]^  have  judgment  agaixift  hii^ 
of  all,  relinquHhing  the  fuit  againft  the  other.  29  £•  3.  24.  b*  ] 
In  debt  up.  [  2.  If  in  an  action  againft  two  om  confejfes  die  adion,  jret  if  fir 
J^i^*°*  ^hitr  pleads  a  pUa  wbicb  goes  in  deftrttSitori  ef  the  wbfiU  aeiom^  de- 
agaioft  mandant  ihall  not  have  judgQient  againft  him  who  confefled  it,  *tii| 
two,  one     the  other  tried.  7  H,  6.  34.  ] 

confefled  '  ""^  ■'     . 

the  adtiooy  and  the  titer  fJeiuUdt^  tUwnt^  the  nlalntiif  recovered  tbe  moietj  of  the  d^  prelfecKlf 
againft  him  wlio  confedod  the  adioo.  Br*  Jo^gment,  pL  3 7.  dtcs  4  £.  2.  ay...^  Br.  Dextt  pt 
1 75.  cites  4  £.  a,  md  Fitzh,  tit.  Judgment.  M9. 

[  3*  In  debt  agaiftft  twoy  if  one  cofi/ejis  the  aftipn  a^d  tb^  other 
pleads  a  releafe^  plaintiff  fhall  not  havjB  judgment  againft  him  who 
confefled  die  a^on  'till  the  ifliie  Qiedr  7  H*  6.  33«  b.  j 
Br.  Trial,  [  4*  la  douiet  againft  two^  if  one  covfeffes  the  acoon,  and  the  oihiK 
7 11.^6.^33?  t^^^  ^  ungues  aecoutle  in  lawful  matrmonj«  demaiida^  (hall  not 
«^if  OM*  have  judgment  againft  him  who  confeJSed,  'du  the  iiCie  triecl,  Fo^ 
^^**^    it  goes  to  die  whde.  7  H,  6.  34^  ] 

#•  the  whole f  and  the  other  fafs,  thai  he  is  trnd  a/way t  h«s  heat  reaJf,  Ice  to  render  ^wer»  the  dranis* 
dant  ihall  recover  immediately  againft  bim>  and  not  wail  the  trial  of  tbe  other  plea.  Sr.  Trbl,  pL 
37*citc»7H.6.sj.  . 

• 

[  5*  1S0  in  dower  J  if  one  confiff^s  the  aSjon  and  the  other  pleads  an 

'   affignment  of  rent  out  rfibe  lana^^c.  in  lieu  ifd$wex\  this  piu^  to 

be  tried  before  judgment  agaii^  fhe  other  lor  the  moietjr.    For  it 

goes  to  the  whole.  7  H.  6.  34.  ] 

Br.Trialy         [  6*  Ixiformedon  againft  two  as  beir^  if  the  one  confeffis  die  adion 

P^;J7-  cites  ana  tbe  other  pUads  baftardo  in  the  denumdantj  he  (hall  no?  have 

twtiie  ^'    judgment  'tiU  it  be  tried.  Contra,  7  H.  ^.  34,  \ 

Ihall  recover  ic  immediately* 

r  601  j  [  7*  In  ajpfe  of  a  rent  againji  twoy  if  the  one  pleads  in  har^  upon 
^^icb  if  is  demurred^  and  tbe  other  pltads  that  tbe  plaintiff  has  pur* 
chafed  fiarcel  of  tbe  land  out  ef  which  it  iflues,  though  the  demiiirer 
be  to  be  adjudged  for  the  plaintiff,  yet  he  (hall  not  have  jtidgmcnt 
againft  him  'dU  the  other  matter  enquired.  34  Afl^  15.  ad- 
judged. ]    •  •  ^       '     • 

is.  In  precipe  quod  reddat  againft  twOj  if  the  «»r  Mief  d^atdlt^ 
.  ^  tbe  other  confijfis  the  a^on,  yet  demandant  (hall  not  have  rndg-^ 
ment  for  the  moiety ;  becaiife  it  may  be,  that  be  who  maket  (kteic 
is  tenant  of  the  intierty^  7  H.  6.  34^  1 

[  9*  In  praecipe  auod  reddat  againft  two»  if  die  #««  meits  ^^eak 
€fier  default^  and  the  other  pleads  a  plea  which  goes  to  aU  tbe  affmm^ 
tne  demandant  (hall  not  have  judgment  immcdiatriy  (ot  ^  nmetr. 
Contra,  7  H*6. 34.J  •  ^     -      ^      '     • 

fialu 


oirairijfifff,  if  the  mr  >2miA  mii 


mursj  the  court  may  give  judgment  upon  tlic  deonmer  before  A^  ^  ^^r.J 
ifiiie  tried.  Mich.  lo  Ja^  between  Baldwin  and  Tajdor  adjii^ged, 
Tr,  1+  Jac.  B.  R.  adjudged  Hedley's  cftfe.  ] 

1 1.  In  annuity,  the  defendant fauL^  diathe  hadbeen  4r/? /iWx  Tudj 
$9  pajj  and  yet  isj  and  the  plaintiff  had  his  judgment  to  recover  w 
annuity  and  the  arrears  due  before  the  writ^  and  pending  die  wril}  and 
his  damages.  Br.  Judgment,  pi.  91.  ci|BS  2  H.  4,  3. 

12.  In  debt  \  for  part  tbej  were  at  ijpu^  and  for  the  reft  tbt  A»  -^»'ljefti^ 
fendant  tendered  it^  and  die  plaintiff  received  ity  and  dierefore  he  took  ^2drZl 

nojtfaing  by  his  writ  of  this  part  and  not  of  the  whole.  Br.  Judgment}  Ja,  if  the/ 
pi.  21.  cijes  II  H.  4*  55.-i-*rand  cites  o  E.  3*  per  Herle,  that^iidg^  Matijfm 
Inent  pught  not  to  have  been  riyen  *till  the  ilTue  had  been  tried^  and  \!JTf^ 
Jtitn  to  have  given  judgment  for  die  whole;  becaufe  the  defendant  r^  thede* 
il)all  not  be  twice  amerced.  Ibid.  maiufaat   '* 

ihall  reco. 
ver  his  part  immisdlatelyi  and  the  a£Uon  Ih^U  ftand  for  the  vtiS^  Br.  JaJipnenti  xjLii*  citM  it  IL 
f  55.and9E.3.  .     .-        .  .  ^  -^ 

(M,  2.)  Where  a  VerdiSt  is  given  againft  one  Dc-^ 
fendant.  In  what  Cafes  judgment  ijiall  be  given 
immediately^  with  Stay  <f  B^ecufion^  till  the  Ifliie 
is  tried  againA  the  othcFs. 

I.  '^US  AlfCE  was  agennft  three^  and  tipo  appeared \  and  the 
-^  ^  onepleadid  one  tlea  and  the  other  another  ptea^^  and  the  third 
made  default ;  and  it  was  found  for  the  plaindiF,  and  that  the  tbtrd^ 
who  tn^de  default  had  nothing  ij)  the  franktenement }  and  the  iipinioa 
of  the  court  was,  tl^at  the  plaintifF  fl^ould  recover  aQ;ainft  (he 
two»  notwidiftanding  the  def^iult  of  the  third,  Br.  Judgment,' 
pi.  i^ffi.  cites  46  £•  3.  2^ 

7.*  If  in  formedoH  ag'ainfi  twoj  the  one  mates  default  after  default  ^  S.  P,  ^m 
and  th?  qther  pleads  refeafe  of  all  anions  5  die  demandant  {hall  have  j(ff*JJi{*/jj°"* 
feiffn  of  the  lan4  of  the  one  moiety,  yet  the  releafe  goes  to  all ;  per  lafili/f^ 
LitdetQn,  quod  Choke  conceffit,  contra  in  *  trefpafe  againft  two,  ^ig^  tU 
ibr  in  plea  of  land  the  land  nm  he  fevered^  but  in  tucfpafs  die  ^^^y^ 
damages  fhall  npt  be  f^vprcA    Br.  Judgment,  pL  38.  cit^  15  E.  ~S 

4.  25  &  2^.  •  ^  4dfo.   QuoA 

^      -       ^  nota.    Br. 

Banagesy  pL  78.  clttfs  8.  C. 

^..  Quar< 

«<i/»aqdhi  ' 

execution  

for  otherwife  die  writ  fluin  aba^tc  againft  Ae^other.    Br.  jfudgmenti  iit«  s!c.-i. 
pt  8a.  vtes  %o  E.  4.  I,  ^''\^^, 

1?2;^?. '•  ^'  [^^  *>«  cannot  recover  the  prdentatioa  againft  ihc  otber^  when  be  bu  cba 


P<»f.  3hom»t. 


(M«  3}    Ccilet  Executio.    Where  there  is  owtf  D^-- 
fmdant  mfyy  who  ^/aaj/r  Jeveral  Pleas ^  and  one  is 
found  againjl  bim^-  in  what  Caie.s  the  Plaintiff  may 
;  have  Judgment  with  Ce&t  Executio. 

Br.Dette,  f.  T^  £ BT of  loh  2ni  cguftteJ Mfon  txvo  otSgatimifj  2ai  Ae  df-- 
Shells!  R  *  "^  fM^ni  a^noudedgei  the  ong  and  denied  tliother^  miff  AtA 
ir.  i>ama.*  ^ljiict%  was  sickiK>wledged  he  bad  judgment  to  recover,  and  fiv  the 
sesy  p).  77'   dMBS^es  be  fhaU  ftay  'till  tbe  other  be  tried :  quod  nota  bene*    Br. 

fay 5,  thjn  Ir  k  tte  Utm  of  c«fts.— -Bf«  tleite»  pL  100.  cic«s  s«  U.  6. 47.  S.  P.  So  h  dttmm 

^fcbdrurs  whflf»  I)*  ^ooMcft  part  and  denies  Lhe  rdts  9^  nocsu    &r.  Damascs*  pi*  ai.  CM 

t.  Debt  ef  ^L  whtrcol 7oL  fxias  tfm  a  kafe  far yettn^  mad  tit 
reft  by  ebUgation ;  they  were  at  ifliie,  and  tbe  firft  iffitefmmdfir  the 
funniiffy  and  pending  diis,  he  prmd  judgment  of  bb  dainys  wl 
would  refpite  the  debt  and  tbecofts^till  the  other  iflue  be  tried  \  bat 
it  i&  liid,  thatfirft  be  ought  to  leleaib  his  cofts  1  nevenhdcfei,  qifleio 
ifitbe  notmii-reported;  for  itfeems  that  it  {bouldbcttbatbepraic^ 
judgment  of  the  debt,  and  rented  the  damages  and  tfdfts  ;  quanc^ 
for  It  is  blA  there,  that  unlefe  he  does  fi>»  he  ball  fta  j  *till  the  odier 
iiliie  be  tried  \  quod  nota  ben^  inde*  Br.  Jufj^jment^  pl%  145,  cites 
32  H.  6.  4. 

-  3*  In  debt,  where  die  drfendemt  Jajs  as  to  par^  that  he  ba^ 
«  ieen  at  all  times  readfy  and  yet  is^  to  pay^  and  brings  the  weonej  into 
efnrt^9ait$tbe  nS  pleads  in  bar\  the  plaintiff  may  have  jod^meat 
cl  the  parcel  connAed  immediately,  and  of  damages  \  for  die  cosxt 
may  tax  them^  but  cefliet  executio  till  die  odier  ifliie  be  tried;  for 
the  e^s  fiuill  be  entire  which  cannot  be  diicuflfed  till  die  other  iflbe 
b^  tried^  per  Priibt,  but  per  Danby  be  fltall  ftay  &omJnid2fnent 
till  the  odier  iflue  be  tried,  by  reaion  ci  the  dama^es^  Br.  Judg^ 
mcnt,  pU  53*  cites  36  H«  6. 13. 

4*  Debt  in  bank  of  a  central  made  in  London  \  the  defendant 
pleaded  nicbil  debet  per  patriam  to  part^  and  nleafe  of  the  reft  made  in 
Middlefex ;  upon  wbidi  they  were  at'  iflue^  and  the  rtteafe  fmni 
againftthe  dcfendami^  and  the  plaintiff  prayed  his  judgment  imoiedi* 
ately,  before  the  other  iffue  tried,  and  had  it,  but  ceflet  cxecatiO| 
V/7/  the  other  ijfue  be  tried^  quod  nota*  Br*  Judgment,  pi.  39.  cite$ 
14  H.  7.  7. 

(N)  When  a  Plea  is  good  for  Part^  andtSfcr  otbe^ 
Part^  Hotm  Judgment  fhall  be  given* 


iraf»IcAto    r 
the  whole 


mrtTVos"'  tfi7,  and  thenju/lifies  only  with  borfesy  and  gives  no  anjiver  U  tbftrd^ 
Serournl.     pojfs  jvith  the  Qtb^r  beaftsy  and  as  tQ  the  putting  Jewn  tbe  hedge  he 

Me ;  if  a  ^  mokn 


tnaiei  a  gwd  jtiftificatlon^  and  plaintiff' dimurrs^  aiu}  die  plea  U  not  p^  »>  p^ 

Sood,  becaufe  he  *  doth  not  make  znj  aniw«r  to  the  trefpafs  with  ^7*thc 

le  other  beails,  judgment  fhall  be  given  supinft  the  defendant  for  piaiociff 

the  whole^  as  weU  for  trefpafs  with  the  beafts  as  for  pulling  down  muft  take 

the  hedge.     Pafch.  15  Car.  B.  R.  between  Blockley  and  Skinner-,  'for^ti;;'/;^}!. 

per  Curiam  adjudged.    Intratur  Hill.  14  Car.  Rot.  Querethisj  iSaiic.1791 

for  it  was  feveral  pleas;  it  feems  that  the  judgment  ought  not  to  Weeks  v. 

be  given  againft  the  defendant  for  pulling  down  the  hedge.  ]  .  Peach. 

(N.  2)  When  a  Plea,  &c.  is  good  for  Part  and  ill 

for  Part,  In  what  Cafes  Judgment  fliall  be  given 

Jor  what  is  good. 


Buttf/kr. 

I 


f.  T  N-  debt  upon  iht  ftatitti  37  H.  8.  nf  ufury  fir  knding  i\fiL  ^?*''*?» 
-*  corruptive  againji  the  f9rmrf  theftauae\  and  that  fucb  a  dof  ^hcrVon 
ie  lent  ao  /,  (^e^  agpunji  theJieHutey  but  does  n^fay  carrnptive ;  li^*^  brings  an 
fendajQt  pleaded  non  debet  and  found  againft  him.    It  was  moved)  aaion /or 
that  plaintiff  ihould  not  have  judgmem  for  esd>er  of  thofe  fums,  for  ^  X^# 
want  of  the  word  corruptive  \  but  all  the  court  held  that  it  being  by  his  owa 
good  for  part,  he  (ball  have  judgment  for  that  part ;  for  being  for  confemon 
feveral  fums  it  is  in  nature  of  two  feveral  a&ions^  and  fo  though  it  *^£^y^ 
t)e  void  for  the  one,  it  is  good  enough  for  the  otherj  it  being  only  ^  mi  aty  cauf* 
mifprifion  in  his  writ  or  count.  Cro.  J.  104.  Mich.  3  Jac«  &  R.  ofa^w,  ^ 
Woody  v. . , . . . .  "  '\^?*' 

'  another  ae» 

thn.  Ibid.  <:itcs  10  H.  6.  5.  41  E.  3.  2.  9  H.  6. 10.  9  H.  7.  3.  it  H.  7.  34  D.  369.  ■■  And  it  wa$ 
'Jield  tb^c  if  in  the  principal  caie»  the  dtfauiant  bad  demurred  upon  tU  diilarat'anf  it  bad  been  good  for 
the  one  anidthe  plaintiff  Ihould  have  had  judgment  for  th.it  part.  Cro.  J.  104.  Woody*s  cafe— 
S6  in  debt  agmnji  an  executor  upon  an  obligation  of  tefijtor  and  upon  afimpU  nntraS,  it  is  good  foi*  tha 
DbUgatton.  ^  Ibid,  in  Woody 's  cafe. 

%  Defendant  avowed  fir  5  /.  rent  due  fuch  a  day,  and  fir  80/. 
jtomine  poena  for  nan-payment^  but  laid  no  a£iual  demand  of  the  rentj 
and  concludes  that  for  the  fame  8 si.  he  did  diftrain,  &c.  the  court 
refolyed,  that  this  was  infufficient  for  the  pain,  which  could  not  be 
forfeited  without  adtual  demand  of  the  rent ;  and  yet  the  return  was 
adjudged,  hecaufe  he  h^  juft  caufe  to  diftrain  for  the  rent,  and 
they  appeared  t9  the  fourt$o  be  JeveraU  Hob.  133.  Mich.  13  Jac^  • 
Howell  V.  Sembact  ^ 

3.  In  bill  of  debt  againji  an  attomlyj  the  defendant  counted  upon  Brownl.  6t. 
three  bonds  of  fo  much  each :  upon  oyer  of  the  condition  it  appeared  '4  J^c-  ^^ 
Ithat  one  of  them  was  not  payable  till  afi^r  the  a£tion  brought  \  the  jury  \  ^'  ^^^ 
found  for  the  plaintiff  and  afleflcd  intire  dapiages  and  cofts  j  and  per  Saund.  286. 
Cur.  he  cannot  have  judgment  in  form  as  it,is  found}  but  upon  re-  i"  ^^^^  of 
leafc  of  damages  and  colts,  judgment  was  given  for  the  two  firft  P"PP^  ^'  ^ 
bonds  only }  tor,^ough  the  bill  was  of  an  intire  fum,yet  it  appeared  5  Mod. 

by  the  count  that  they  were  as  feveral  demands  ^  fo  the  whole  fuit  213- in 

is  not  faliified  by  the  plaintiff  himfelf ;  for  it  is  as  feveral  dematids  J^}^"^^"^^'^ 

and  fuits.    Tamen  quar^  if  {t  had  been  fo  by  original-    Hob*  178.  Mu^^lua 

Andrews  v,  Delahay,  cafe  of 

Clips  V. 

4.  If  there  9re  tkrit  re^lU^lm^  9^  fy$Ia/i  »fthm  Ufit^erfuotu  ^"s'*''*''* 

I9 


tywubiding  to  tbeaufitryy  and  the  defendimi  demurs  U  ibemgtnere^ 
k  was  biahv  the  court  that  the  laft  bcmg  fuperfluous,  and  the  €«hev 
two  being  (ufScient,  the  pbintiff  ihall  have  judgment  upon  thofe 
which  are  itiaterhd,  aM  the  laft  is  not  to  the  purpofe.  SaaoL  338. 
Mich,  21  Car.  2.  in  cafe  Hancock  v*  Prood« 

5.  If  an  adionof  eovinant  be  brought,  and  £vm  ireaches  t^f^g*^ 
ed^fome  gocd  and  fime  tUj  if  the  defendant  demurs  sepm  the  indre  d^ 
eUratUn  the  phint^ff  (hall  have  judgment  for  thofe  breaches  which 
are  well  affigned,  and  fliaU  be  barrea  for  the  refidue.  Arg.  and  of 
fiich  opinion  was  all  the  court  wiAout  any  difficidty.  2  Satmd. 
380.  Trin.  23  Car.  z.  in  cafe  of  Pinkney  v.  the  Inhabitants  of  £aft 
Hundred* 

[(^QA  1  6.  In  an  action  by  a  common  carrier  on  the  ftatete  of  hue  and 
^  •'  cry  Ae  count  was  of  a  rokberj  ^29  /.  in  money  endrf goads  rftbe 
vabii  rfml*  ^t  did  not  fisew  the  partkulars  of  the  goodsj  nor  that 
tbt^  were  his  owny  the  defendant  demurred  to  the  whok  dedaratioa, 
and  the  piaintifiPs  coanfd  admitted  the  declaration  infuffidcntas  to 
the  goods,  but  as  to  the  mortey  judgment  was  given  for  thepbintifl^ 
and  he  entered  a  rcmittit  dampna  for  the  goods.  2  Saimd.  379. 
Trill-  93  Car.  }•  Pinlqiey  v,  the  Inhabitants  of  £aft  Hundred. 

t5cc(F)pi.  (O)  lu  what  Cafes  a  Judgment  may  be  bafleneJU 
(rT^)  &C,       [  ^y  rekq/ing  the  Damages  either  ta  a  fok  Defm^ 

dant^  or  to  one  where  there  arefeveral.  ]  , 

[  I.  TN  ajf^e^  if  the  tenant  f  leads  a  releafe  in  bavj  and  it  is  fisnut 
^  falfej  if  he  will  releafe  the  damages^  he  (hall  have  judgment 
to  recover  the  land  immediately,  and  in  the  roll  (hall  be  cmeted^ 
quodpetens  petit  quod  non  inquiratur  de  damnis.     22  £.  ^*  4*  b«  j 

[  2.  In  ajfife  again/l  diverfe^  if  judgment  he  to  bf  gtven  otgainfl 
one  upon  bis  plea^  if  die  demandant  reUafe  his  damages  he  (hall  havQ 
judgment  againft  him  to  recover  the  land  at  his  peril,  though  it  tsay 
he  that  another  of  the  defendants  is  tenant;  but  this  is  at  the  peril  of 
the  demandant  \  for  if  ai^otl^er  be  tenant,  and  demandant  enter  upon 
him  by  fofc^  pf  this  recoyery,  he  is  a  difleifor.  4^  AC  {I.adjudg- 
rd.    44  AfE  33.  adjudged.    44  E.  3.  23. 1 

[  3.  In  ravijbment  ofyjardagqinji  diyerfe^  if  the  one  he  found gmb} 
to  a  certain  damage^  t^e  plaintiff  may  have  judgment  agaioft  hiiQ 
immedfately)  reteaftng  bisfutt  againfl  the  others.     2^  E.  %  24.  b.  j 

r  4-  In  a£^ipn  oiwajl^  if  the  defendant  demurs  upon  tie  c^im/,  Ac 
plamtiff  (hall  have  judgment  imqiediat^ly  for  the  hmd,  if  he  rekaft 
ifhe  damages^  though  the  damages  arq  the  principal,    34  H,  6.  \ 
adjudged,  j 
So  wh«r«       .  [  5.  In  trefpafs  again/f  diverfe^  if  the  one  pleads  and  be  found giabj^ 
•jr*^'  7      ^^  plaintiff  may,  upon  his  prayer,  have  judgment  a^inft  hian  rf£»- 
•^Ta         mJhing  bisfuit  againjl  the  others.    44  Aff.  33.  44  £•  3.  24.  admit- 
ib^rt  not,     feJ,  22  Aflj  59.  29  £.  3,  24.  b,  accordingly  u\  niyiflviQeot  of 
and  the        ward.] 

bad  judgMKHt  of^ainfi  bim  1U&9  was  found  gtdUy*  But  Prifot  would  noi  grant  txttmbm  tiB  tkt  f^*>^ 
t^U ,  fUafJ  hisftnt  a^eanji  tin  ctberSf  not  Capii^  fOT  ft  fin«  fOT  tl|6  klpg  Wf^  OCX  fofptrcd  till  a  fAafe 
Cr.  Trofpafs,  Jit  165.  cites  15  |L  4.  i^*  ^  ^     , 


3^0tncitt«.  ^04 


rh.  In  trefpaTs  agftinft  diverfe,  if  m  pUmds  a  J^niat  fteMupm 
Vfhici  it  is  demurred  Mid  tbi  eibir  pleads  mot  guUty^  and  ihxxJMdg^ 
ment  is  given  fir  the  plaintiff  ubm  the  demurrer^  and  a  writ  to  ia^ 
quire  of  the  damages  fenrKdand  die  damages  fiiemi^  the  plaiatiff  tnajr 
have  judgment  againft  him  for  thofe  daamgea  and  reUmfuifi  km 
maiwagaifjfi  himUfhe  pleaded  not  guilty*  Tu  14  Ja.  B«  R.  a^u%* 
cd  between  Hedley  and  Sir  Andiony  Mildmaj*  ] 

7.  TreffNifs  againft  two^  who  are  at  ifiUe,  zxA  the  ijftte  is  tried  S«  in  tr^f^s 
mgainfi  the  §ne  Mere  the  ethety  by  which  the  plaintiff  prayed  judgment  ^'"^^"^ 
againft  him,  and  tekafed  bis  futt  againft  the  other ^  wherefore  it  was  makes  de. 
awarded  that  he  recover  his  damages  againfi  the  firji'i  &quodcapi»-  fault»«iid 
tur.    Br.Trerpafs,pl.45.cites++E.3,7.  "^^ 

Che  aaion,  here  the  plaintilf  may  relinqutfh  his  ju'a  a^aittfione^  viz.  him  that  made  default,  and 
proceed  againft  the  oChcr  which  ceofeifod  or  pleaded  hi  bar «  beoniie  this  fuit  is  only  in  pohit  o€ 
damages;  but  it  is  ocherwife  in  aa  qtiimoit^  for  there  a  man  may  be  tricked ;  per  Doderidfe  J. 
1  BuK.  53.  Mich.  10  Jac.  Anon. 

8.  Decies  jtantwn ;  the  plakitiffouglit  to  fiver  bis  damdges  ageun/t  f  60  C  1 
each  d^endanty  and  for  not  doing  it  they  were  in  the  opinion  to  haw  ^  ** 
awarded  a   new  inqueft>  and  therefore   the  plaintiff  rdeafied  his 
damages,  and  had  judgment*    Bn  Damages,  pK  30.  cites  44  E.  j. 

36- 

9«  Trdpafs  againft  baron  and  finuy  the  laren  pleaded  not  guilty^  Sovtort^n 
and  Ae/eme  pleaded  a  fir  eign  plea^  triable  in  a  foreign  county^  which  ^g^*^»>H 
isjeo&il)  yet  the  plaintiff  cannot  rWfffffsrr]^ /A^^//i7  of  tbi ^me  and  f^J^ 
pray  judgment  againft  the  barm  upon  the  firft  plea;  for  he  ^all  have  t^rjj^ 
advantage  of  the  jeofail  of  his  femej  becaafe  damages  Jball  not  be  Jb^igi^t 
feveredy  but  all  fhall  run  upon  the  baron ;   for  the  baron  fliall  be  ^^^'{^ 
charged  by  the  verdi£k  againft  his  feme,  if  it  be  good,  and  fo  fludl  thantfthe 
have  advantage  of  jeobil  if  it  be  illy    Br.  Judgment,  pL  77*  cites  ^v^mfaii 
5  E.  4.  108.  ffl^*'*''* 

iffitTf  yet  the  plaHntiif  fi?afl  net  rdlftipapi  tbeiffue  tvlnch  is  jerfaHmui  uAe  judprnni  apufijt  th*  aOl/ttf  and 
this  by  veafon  of  the  entierty  of  the  Uamages.    Br.  Jodgnenty  pl«  77.  cites  5  £•  4.  joS. 

I 

10.  Trefpafs  againft  twoj  who  pleaded  not  guilty y  and  at  the  venire  Th»plaiiw 
facias  the  one  appeared^  and  the  other  made  default  and  the  other  pleads  j!J[?!!!!^ 
•ed  arbitrement  after  the  laft  continuanceyZxAj^t,  plaintiff  imparled  to  hitjndf 
it,  and  had  the  inqueji  againft  the  ether ^  ^xiA  found  for  the  plaintiffs  meat 
and  be  prayed  jue^ment  againft  him,  and  would  have  reUnjuified  bis  *8jo^.on^ 
fuit  againft  the  othery  which  could  not  be  before  judgment;  for  then  ^iib^ii^* 
he  tt^  abate  his  own  fuit,  but  after  judghfient  he  may  relinquUh  fuic  againft 
his  fuit  againft  the  other,  which  was  ruled  by  all  thejuftices;  by^.^^rs^ 
which  he  had  judgment  againft  him  who  was  found  guilty,  and  re«  an}^^ 
linouiihed  his  fuit  againft  the  other,    fir.  Trefpafs,  pL  331.  dte$  miL/mtt 
14  £.4. 6.  /  "^^"A. 

a^mumr  %  ^  yet  in  ^fe  caiies  be  IhaU  not  releafe  to  oq^  before  j\]dgm»ns»  but  after  judgment 
lie  may.  Sf.  Judgment^  pi.  77.  ci:ec  5  £.4.  i'o8.-*^wf  ifi  trtM'i  a^'mji  itt*  w&  pitainfH  fmkt 
there  he  caoflnt  fev^r  his  judgment,  but  a/t«r  juagitunt  btmayjivtr  bts  ttnttOkm  or  rtUM&  ^,  3^ 
Jiidgneat,  pi.  77.  dtes  5  £.  4.  f oS* 

If.  In  tre/pafs  againft  three  two  pleaded gifi  ofthtplaintiffy  and  io  ^«  >f  «e«l 
to  ifTue*  ana  procefs  a^nft  the  jury,  wl)o  appeared  and  the  plain- ^"'^'^^J^r 
tiff  9ib%  ^  one  of  Ujo  two  defendanti  mods  defi^t^ofii  the  rmsf  iT/^  "^ 
S  •  recorded.'gauf/im 


totfiedatn.  reUrdidihe  difaidt^  and  the  Mrdiu  fnpltr  piffantami  ^ni  flioJid 

S^m  Br^  ^  ^^^^^  ^'  ^^  *^^  infuifi  was  taken  bv  default  and  paffidfm'  tb$ 

Trefpafs/    fkiintiffi  and  upon'  kxig  vpamsBt-Ac  pirintijf  bad  jui^mtmt  toie* 

]f  i^s-       Yower  againft  thofe  who  are  oonvided,  befcrt  the  pica  §ftke  ammi 

^m!^  ^    in&iV^  J''^^  to  all  was  tried,  and  that  execution  ceafe  till  the  odicf 

flea  be  tried;  and  inuncdiatelv  the  fdaintiff  reieafed  his  fuit  againft 

the  other,  and  had  execution  mnnediatdy ;  quod  nota.    Br«  Judlg* 

nenty  pL  38.  cites  15  £•  4.  25,  26. 

(0.  2.)  Judgment  againfi  whom.    Where  t^uo  ait 

/tied  and  one  acquitted. 

!•  YT  was  agfeed  (bat  in  iff^f  upon  an  obligation  tf^ini^/ftwywbcl 

^  plead  non  eftfa^umy  and  it  \%  found  the  deed  rftbt  «ir,  and  not 

the  deed  of  the  otber^  there  the  plaintiiF  (hall  recover  s^ainft  the 

one  whoiedeed  is  JMlodi   quodnott.    Br.  Barre^  pL   lO.  dtes 

40  E.  3*  35- 

2.  In  preeclpe  qmod  rtddat  againjt  iw$y  the  §tu  pleaded  em  bar  for 

his  party  and  the  otbgr  pleaded  anotber  plea  in  bar  which  goet  to  oily 

as  baftardy  in  an  a£Uon  aunceftrell,  &c.  yet  if  this  be  found  for  him* 

'  '  ,  -   and  the  other  againft  the  other,  there  tne  other  (hall  lofe  his  port^ 

Contra  in  adion  perfonal )  for  there  the  plea  which  goes  id  all  ihaB 

befirfttried,  and  (ball  ferve  both  if  it  be  found  for  him.    Br.  Borrc^ 

pL  7*  cites  9  H,  6.  46. 

r  ^Q^  1       3.  In  trefpafs  againfl  fici^'the  one  confojfes  the  aHieny  and  the  other 

hw'ftbe     fl^^dsarbitrenient  which  is  found  for  hinij  yet  the  plaintiff' (hall  r#« 

9^i^trtf*     ufuer  damages  againfi  him  who  confojfed  the  aHiouy  and  (hall  be 

fajtftadi     barred  againft  the  odier^  per  Jenney.    Bn  Trefpafs,  pL  i65«  cites 

jrj.<*    'SE.4.as. 

gtu  M  fartf  and  a  vmrt  facias  it  ttwatM  and  roturned,  and  the  9tUr  pkatb  wmtha-  f?ca  aftr^ 
which  gO€S  t$ai/f  if  the  Jirji  fha  be  fctmd  agairiji  that  dtftndaat^   anj  the  pka  cf  tbt  Uber  u  fauMd  j^ 


liiia-wbo  oonfefled>  and  miy  rtlcnje  the  fun  againfi  the  othr^;,  per  LittieCoa.  Br.  Trefpafs^  pL  165. 
citw  15  £.  4.15*  ■  S.  P.  for  in  tisfpafs  tbe  damages  cannot  be  levied;  perCbuke.  is*  Jod^ 
aoenV  f^*  3^  cites  15  £•  4»  25. 26* 

4.  In  a  writ  of  entry  In  the  quibus  in  nature  of  an  et^  brought 
againft  the  mother  and  her  fon  within  age,  (he  by  attorney,  and  the 

.  fon  by  guardian,  pleaded  mn  dij/iifivity  £c.  and  it  was  found  diat  the 
.  mother  diflfeifed  the  demandant,  but  diat  the  fon  did  not;  and  the 
queftioQ  was,  if  j.udgment  (hoidd  be  given  of  the  whole  againft  the 
mother^  or  tAit  of  a  moietyi  and  the  demandanf  to  be  in  mSericordia 
as  to  the  fon  ?  and  it  (boned  by  the  opinion  of  the  Conrt^  that  it 
fliould  be  given  of  tbe  whole,  and  fo  it  w^  done:  D.  312.  a.  pL 
V5«  Trin.  72  £liz»  Anon.  ' 

5.  Covenant  againft  B.  and  C.  on  a  covenant  in  an  indemiire^ 
mrtificieify  tp  ereQ  an  houfey.icc.  judgment  was.  againft  ,B.  by  difauh  \ 
C.  tkaded'that  he  and  B.  had  artificially  greaedy  tic.  and  fo  to  KTue, 

•  -  '^sAfonnd^  fbriX'h  writ  to  inquire  of  damages  wasm^ed  (or  a^nft 

B.  becaide  lln  a<%  <o  be  ^ne  was  to  be  done  by  both)  and  B*  IS  con- 

demnai 


dcmnedoT  non-fca&ncc  by  the  judgment;  bat  die  court  demed  it> 
and  he!d  diat  B.  (hould  not  be  charged  vpith  anv  damages;  for  k 
appears  that  the  covenant  is  per&rmed,  and  C.  Ihall-have  coAs 
againft  the  plaintiff.  Sid.  76.  Pafch.  14  Car.  B.  IL  Boulter  ▼« 
Ford. 

6.  If  one  bring  diht  againft  two  executor s  and  they  plead  no  qffeti  ; 
but  upon  tfltie  joined  it  vs  found  that  one  ifad  affets  at  the  time  <ftbe 
nSion  brought^  tut  that  the  other  bad  mty  the  plainfiff  (hail  have 
judgment  to  recover  die  dd>t  againft  that  executor  who  was  found 
to  have  affets^  and  a  nil  capiat  per  billam  (ball  Vt  ^ntrtd  agaiilft  tte 
piaindiFas  to  die  odier  executor  who  was  found  to  have  no  aflcts. 
Li*  P.  R*  dt.  Judgment,  loi.  cites  Mich.  23  Cflr.  B.  R.  fer  tiie 
poSeffion  which  one  executor  has  of  tcAator^s  goods  is  not  tile^ 
pofieffion  of  die  other,  and  (b  one  may  hare  ufiirts  and  the  other 
not. 


(P)     ^yPn^er. 


Fa.  tOf. 


[  u  Y  N  a  wammiia  cbarteehtoof^ agm^t  em  heir  upon  a  war- 

*-  nnlh^  mzic  h  J  bis  znce&OTy  if  Ac  defemiantple^ 
dtfunt  the  pbindff  may  pray  judgment  immediately,  to  recover  die 
warranty  pro  Iccobf  tempore*  M.  5  Ja.  B.  ] 

2.  DAt  broug^  of^oLij  MgaUoMy  and  the  reft  for  money  Imt^ 
and  to  the  obBgation  the  defendant  confeffed,  therefore  the  {^ndff  had 
judgment  immediately  of  it»  and  to  the  reft  be  pleaded  to  the  country. 
The  plaindfF  prayed  judgment  of  the  damages  of  that  which  was 
confeiled,  and  could  not  have  it  till  die  other  be  tried ;  and  ^fber 
at  nifi  prius  of  is  the  plaintiff  was  non-fuitod^  and  yet  at  the  day  in  .  « 
bank  he  (hall  have  judgment  of  the  damages  of  that  which  was  con-^ 
kShdywi  might  have  had  it  at  firft  if  he  would  have  releafeddie 
fuit  of  the  cm ;  and  b  hq  recovered  debt  and  damages  upon 
the  iame  origin^  upon  which  he  was  oon-fuited.  Bn  Damages,  ^« 
25.  cites  42  E.  3,  25. 

3*  Debt'^  and  counted  part  upon  a  leafe  in  London^  and  part  upon  a 
leye  of  other  tenements  \9&to  the  firft  they  were  at  iffue  in  London^  and 
to  the  reft  were  at  iffue  in  a  foreign  county^  and  A^  firft  iffue  found  for  \^  607  } 
the  plaintiff  \n  London  to  the  damage  of%o  d.  ana  ccfts  20  j.  and  the 
plaintiiF  came  and  relinqui/hed  the  other  tjfuey  prayed  judgment  <^ 
the  cofis  and  damages  and  debt  found  in  Xrondon,  and  bad  it  by  ad-' 
vice,  and  releafed  £e  reft  of  the  debt.'  Br.  Judgment,  pi.  156.    * 
dtes  16  H.  7.  17. 

4«  Indebitatus  afliimpfit;  the  defendant  pleaded  an  attainder  of 
high  treafbn  in  difability:  the  plaintiff  replied  a  pardon  prout  per 
exemplificadohem  inde,  &c.  (which  was  held  good)  et  pedt  judiciuni' 
&  dampna  fua ;  to  which  it  was  demurred,  and  held  that  there  wa^* 
a  difcondnuance  by  the  mifconclufioQ  of  the  replication ;  for  an- 
ill  prayer  of  judgment  is  as  none,  i  Salk.  177.  Pafch.  2  W.  &  M. 
£iflc  V.  Harcourt.  ^ 


(P.  2)  Judgment 


6oy 


teiar*     (P.  i)   Judgment  in  one  AdHon^  where  a  Bar  in 

other  Adtion,     In  Genera/. 


£r*^  !•  Y  N  replevin  it  was  iaid  for  law^  that  i(  fewral  precipes  fW 
^lll^a^  ^  nidat  are  brought  agaimft  N»  and  the  #s«  recovers  and  Jua 
Ibrdwitlit  execution^  die  9ther  fracipt  quod  reddat  is  aiaUdL  Br.  Brief,  pL 
iMttoiftc;  jjo.  eiies  7  H.  4. 17. 

^^™^^^  t*  /«  4M#  Jiriifls^  ixicuursf  who  pUadeipUne  udminifirenM^  and 
Ibid.     *    fimedfir  tlnm^^phmtifffindlhebttrrei^^j^ 

himi^  Ij  tVQ0W9^  or  o^ervriie,  he  ibaU  have  a  new  adion,  anl 

the  fiffft  ja%pBaiit  ftaU  not  be  a  bar.    Br.  Baire,  pi.  aj.  cites  19 

H.6.a7, 

j^m>«nM.       3*  o«  of  iM  e^ahfi  the  beir^  wbo  phais  riens  per  defcetttf  and 

Smttmti*'  tiiCjiaSaisSS  \%hmfi^  Br.  Barre,  pi.  a^^ 

:^    cites  19  H.  6.  37. 

wid  afftts^  and  it  it  feund  acoardinglf^tf 'which  he  b  barred ;  and  aft^tht  affkt  is  netptndjhm 
HtmbyeUgr  mk\  Iha  heir  Ihall  hav«  ftmnddoo  again*  and  this  matter  it  00  bar  to  bind ;  cmira  it 
fB8imf/Ara&Mii(»<lfSci4n^<&<»  hit  heir  ihatt  be  barred.    Br.  Barren  pl^  13.  cites  19  H.  6.  37. 


(P.  3)  Judgment  in  one  ABion  againfi  me  OhUgeet 
&c.  Where  a  Bar  in  another  JUium  againft  an^ 
other  Obligee,  &c. 

tr.  Dette»  I*  Where  three  enrt  Mged  &  ^uWbet  in  tete^  atid  the  obl^ 

pi*  ijS.  hi^leads  ene  and  recovers^  it  is  no  bar  as  to  another  of  them  ifbe 

T%  Vc.  ^^F^^  another ;  but^e  contra  if  the  plaintiff  has  executiem  agaiiA 

iLlBy  the  ^  firft«    And  fo  fee  that  recoverv  with  execution  agaioft  tbe  one 

{udgment  is  a  bar ;  contra  of  a  recovety  only  |  note  a  diverfitj.    &r.  Bane« 

agatdft the     p^  -j^  cites  4  H.  7.  7. 

become  o^  record  to  hitnf  but  as  to  the  others  it  refnatns  a  writing  as  h  iras  belbni.  6  Vep.  4a 
h.  Mich.  8  Jac.  B.  R.  in  Sir  Anthony  MiMnuy*'  cafe.*—- And  the  natore  of  the  obligatioa  is  not 
io  changed  b/  the  recoverf ,  but  tbtt  the  plaintiff  may,  nfkoo  the  Cune  obligaciaii,  have  aaina 
againft  the  others.  Arg.  6  Rep.  45.  in  iCons's  cafe.  ■  And  Ibid*  4.6.  a.  This  c^  was 
well  agreed  for  the  reafoo  above 9  and  notmaAaadiftg  the  judgment,  the  othen  mxf  ^ead  aon 
cftfaAnm. 

2.  In  trej^afs  againft  B*  the  count  was  that  B.faud  emu  7.  S. 
irt  &  armis  made  affaxk^  hattery  and  imprffenment  ufen  him  me  1 
June.  The  defendant  phaded  not  guilty  as  to  the  vi  &  armist  and 
as  to  the  affiuilt>  &c.  he  nid|  diat  the  plaintiff  brought  the  like  afiioa 
againft  the  (aid  J«  S.  for  tho  £ui\e  trefpafs,  and  bad  judgment  of  da* 
mages  and  execution  of  themt  and  becaufe  it  appeared  upon  the 
Reading  that  it  was  die  lame  afiion>  he  demanded  judbpnent  fi  nBiom 
The  plaintiff  demurred9  and  It  was  urged  that  the  mence  was  fe- 
vera!)  and  dierefore  pkuntiff  might  have  feveral  a&ioDS,  azkd  «aa 
-  not  baned  by  die  judgment  in  the  other  aAion ;  but  all  the  jufliccs 
rciotved,  ano  adjudged  die  bar  good,  and  that  defendaoc  iball  not 

have 


)uiVe  two  fatisfaftions  for  one  and  die  fame  treipals.    2  Roll.  R. 
224.  Hill.  x8  Jac.  B.  R.  Honey  v;  Rice. 
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*  (Q)  In  'wiat  ABions  Judgment  being  given,  fliall  SceBar# 
•  ht  Bar  of  others.     [ASiions  of  another  Sort.] 

-^     [2.  If  the  gift  be  defeated  in  ajfife  by  judgment^  it  &all  be  »»  offjfc  isa 
abarofthe/.rwi.«.    6  H.  4;  3.    Querc.]  o'h^"affife, 

but  not  in  n:ortd0KiJhr ;  nor  is  a  recovery  in  mortdanceftor  d  bar  m  a  tvrU  ofrigk,  4  Rep.  43. 
Arg.  cites  44  £.  ?.  45.  9  H.  7. 23*  as  to  the  firft  point.  5  Aff.  i.  as  to  the  2d.  point,  and  F.  N.  Bi 
5.  30  AIT.  5.  ii'E.  3.  Entry  56.  as  to  the  laft  point.— -—And  if  a  man  be  barred  in  formdom 
in  eUfeciidtr^  yet  he  may  have  fomnedon  in  reverter  or  remainder ;  becaufe  it  is  an  action  or  a  moi^e 
high  natni« ;  for  in  this  cafe  fee  fimple  is  to  be  recovered.  6  Rep.  7.  b.  in  Ferrers'scafe,  and  cites 
^  Rep.  33.    Rubinfon*s  cafe. 

3.  After  the  plaintiff  in  appeal  $f  mayhem  has  recovered  damages  A.  brought 
for  the  mayhemy  he  may  bring  \writ  of  treffafs  of  the  battery^  and  r^-  J^I^i^a-    ' 
cover  damages  for  the  battery.    And  fo  lee  recovery  of  damages  in  g^nfTs." 
appeal  of  ma^em ;  for  the  mayhem  is  no  plea  in  trefpafs  for  the  who  plead- 
battery;  and  fo  it  feems  that  the  appeal  fhall  not  meddle  with  the  tu*"^"' 
battery,  but  with  the  mayhem  only.    Br.  Trefpafs,  pL  241.  cites  22  an«hcr*' 

Aff*  82.  time 

brought 
tr^pefs  of  bethery  and  recovered  damages^  and  averred  thai  the  batter f  and  trefpafs  are  the  fame  menbemf  upon 
which  the  appeal  is  conceived ;  and  adjui'ged  upon  argument,  that  the  plea  is  good.  Mo.  268* 
Micb.  ^o  &  31  Eliz.  Hudfon  v.  Lee.— — Le.  51.  S.  C.  butD.  P.— Ibid.  318.  S.  C.  and  S.  P.— It 
iKras  objeAedy  that  though  an  action  of  equal  nature  will  not  lie  after  a  former  recoveiy,  yet  tlut 
maihem  is  an  action  of  a  more  high  nature  than  trefpafs,  and  therefore  not  barred  by  it.  As  a  bar 
in  trefpafi  pf  goods  carried  away,  is  no  bar  in  appeal  of  robbery y  which  is  more  high,  as  is  held  2  R.  3. 
14.  Aod  this  was  moved,  admitting  the  appeal  wa^i  brought  for  the  fame  thing  as  the  trefpafs  was. 
But  it  was  further  moved,  that  the  appeal  is  brought  for  the  maihem  only,  which  is  faid  to  be  felony 
and  cannot  be  applied  to  tiefpafs;  and  the  action  of  trefpafs  for  the  battery  and  wounding  does 
tiot  touch  the  maihem,  and  therefore  it  was  agreed.  22  Aff.  8z.  that  afttr  the  plaintiff  in  appeal  bat 
t  covered ffjr  the  maiUmy  be  w.iv  have  trefpafs  for  the  battery ;  by  which  it  appears  that  the  appeal  med« 
dies  only  with  the  maihem.  But  the  whole  court  refolveil  the  bar  good  ;  for  in  all  cafes  where  plains 
tiff'f  for  a  tort  or  injury,  is  only  to  recover  damages,  hcfball.not  be  twice  fatisfud  thereof  for  one  and  thd 
fame  thing ;  but  in  both  thofe  ntiions  of  appeal  and  trefpafs..  the  plaintiff  (hall  recover  damages 
only.     And  as  Co  the  aAion  of  trcfpiis  for  the  battery  and  wounding,  not  touchiog  the  maihem^ 

they  faid,  that  wounding  includes  the  maihem  and  more.  4  Rep.  43.  a.  S.  C. And  as  to  the 

appeal  of  robhiry,  Wray,  Ch.  J.  held  it  good  law,  becaufe  tliere  the  plaintiff  (hall  btiye  judgment  a*^ 
^aivjl  difend.Mjor  his  life^  and  mt  fot  any  damages^     Ibidi  43 .  b« 


(0^2)  Judgment  given  in  one  Courts  where  a  Bar 
to  an  Adtion  in  another  Court ;  And  what  Judg^ 
tnertt. 

I*  ^U  DG  ME  NT  given  in  a  coitrt  baron  upon  writ  of  right 
J  paieht  is  no  plea  iri  affife,  unlefs  it  be  made  to  be  fent  into 

chancery,  and  there  to  be  exemplified^  and  be  {titwrtfub  pedt  mdgni 

Jigillii  for  in  aiTife  he  (hall  not  have  day  to  bring  it  in.    Br.  Judg** 

ment,  pi.  iza.  cites  28  AiTf  14^  > 

Vol.  XIV.  3li  a.  If 


€o8 1  Stt&ffment. 

2.  If  in  debt  or  other  adion,  where  the  defendtnt  pleauls  recovqy 
in  court  offranchife^  or  that  the  plaintiff  is  barred  in  court  of  firan- 
chife^  it  is  no  plea  in  this  courts  becaufe  it  is  not  of  record  here ; 
per  Finch,  which  the  other  juftices  denied,  and  faid,  that  he  JhaU 
have  advantage  of  the  record  \  and  other  wife  it  fliall  be  mifchieU 
Br.  Judgment,  pi.  13.  cites  46  E.  3,  17, 

3.  Debt  in  London  upon  an  obligation,  and  the  defendant  pleaded 
durefs  at  TVindfor  and  ^t  plaintiff  demurred  upon  it  j  judgment  was 
given,  that  hefue  at  the  common  law,  and  that  the  defendant/^  inde 
fine  die^  and  in  adion  brought  in  C.  B.  the  defendant  pleaded  this 
judgment  in  bar,  &c.  Thirning  faid,  the  judgment  goes  but  to  the 
jurifdi£lion,  therefore  no  plea;  but  Birton,  Hill,  fiink,  and  Cul- 
peper,  held  that  it  goes  in  bar,  becaufe  it  was  given  upon  a  plea  m 
bar ;  contra  where  it  is  given  upon  *plea  to  the  writ ;  for  thefe  words 
(eat  inde  fine  die)  ihall  have  relation  to  the  plea  or  demurrer^  and 
the  demurrer  fuppofed  was  upon  a  bar  \  quod  nota  y  but  it  was  not 
adjudged.  Br.  Judgment,  pi.  i6.  cites  3  H.  4.  11.  But  it 
fliouldbe  i2.b.pL  13. 

4.  In  cafe  upon  a  promiie  by  A.  againft  B.  he  recovered  S6  A 
upon  which  W.  R.  and  W.  S.  affirmed  a  plaint  of  debt  in  Londoiij 
and  attached  the  86  /.  in  the  hands  of  B,  and  bad  execution.  A* 
brought  fci.  fa,  againft  B. — ^B.  pleaded  the  f^id  execution  upon  the 
attachment;  A.  demurrt^i;  and  the  plea  was  adjudged  ill;  for  a 
dunr  which  accrues  by  matter  of  record,  cannot  be  attached  by  the 
cuftom  oi  London.  And  the  law  is  clear,  that  judgments  in  die 
king^s  c4Hirts  ought  not,  nor  cannot,  by  fuch  particular  cuftoms, 
1^  defeated  and  avoided.  Le.  29.  Trin.  27  Eliz.  B.  R.  Floud  t. 
Perrot  ■  And  there  it  was  faid  to  be  adjudged  in  a  weftem 
cafe,  that  the  cuftom  <^  attachment  cannot  reach  any  thing  of  io 
high  a  nature  as  a  record  is.     Ibid.  30. 

5«  In  fci*  fa.  upon  a  recognizance  in  chancery,  the  defendant 
pleaded  to  iiTue,  and  was  fent  into  B.  R.  to  be  tried,  and  judgment 
for  him  there.  Plaintiff  brought  debt  in  C  B.  upon  this  judgmaii^ 
and  had.  judgment.  And  afier  brought  fci.  fa.  in  B.  R*  to  have  ex^ 
tcution  there.  Defendant  pleaded  in  bar  the  recovery  in  C  B. 
But  the  whole  Court  held  it  no  plea,  becaufe  one  judgment  cannot 
determine  another  judgment,  which  is  of  equal  nature ;  and  ftc 
plaintiff  had  judgment.  Cro.  £•  817.  Pafcb.  43  Eiiz.  Prcftoo 
V.  PertQtn. 


Per  Cur. 
this  doii  mi 

%  t9  the 

sf  tlte  court  f 
becaufe 
that  Lon- 
doo  canaot 
try  a  fo- 
rcisn  pl^, 
Br-  Judg- 
ment, pi. 
9 2*  cittes  3 
H  4.  iS. 

*[6o9] 


(Qi,  3)  Judgnient  or  Recovery  in  one  Adion  where 
a  Bar  in  another,  tAotigb  brought  m  a  different 
County^  of  the  fame  Thing* 

I.     jSSISE  in  the  county  of  B.^  tenant  pleaded  in  bar  zr9^ 


5fS~«;  '     ^  covery  iy  ajfrfe  h  bimagcinjltbe plaint 

nvtry  in  wi-  nunts  m  the  county  of  O,  and  that  this  now  piaintm  then 

teberaj^ftoi  pleaded  in  bar  by  rcleafc  of  the  aoccftor  of  the  -*--— '^  — 


isn:;. 


ranty  which  was  voided  by  nonage,  and  this  found  for  the  plaintiff,  tenements 

by  which  he  recovered  againft  this  plaintiff;  judgment  if  where  he  ag'^i^^ft  the  ' 

accepted  the  land  to  be  in  the  county  of  O,  he  jhall  he  now  received  to  ^^^'^injy, 

fay  that  it  lies  in  the  county  ofB.     And  by  the  opinion  of  Wilby  and/Z»f/»«« 

and  Stone  if  this  land  was  then  put  in  vicWy  the  plaintiff  (hall  be  tetemrfihpwt 

bound  by  the  recovery,  though  the  lands  He  in  another  county ;  ^  J^od  pi^ea; 

but  qusere,  for  per  Grene  it  cannot  he  intended  one  and  the  fame  per  Cur. 

land.    Br.  Judgment,  pi.  62.  cites  18  Aff.  16.  and  fo  it  was  thoughthey 

faid  in  C.  B.  anno  24  H.  8.  Ibid.  verfc^v ill's ; 

quod  noti.     Br.  Judgment,  pi.  11.  cites  44  E.  3.  45.  S.  P.  ibid.  pi.  115.  cite;  4^  Aff.  19. 

but  Brook  fays  quod  minim,  for  the  land  in  S.  and  the  hnd  in  D.  cannot  be  intended  one  an<!  the 
fame  land  ;  and  in  the  time  of  H.  8.  Shelly  'Jufkice  was  (Irong  that  it  is  not  good^   <  yiffiU  of 

hnd  in  N.  the  dtftndMit  faid  that  at  nnother  time  be  bimjdf  tt  ought  affife  of  the  fume  I  nd  in  H.  <ig'ji''Ji  the 
famcpLinllfff  and  thole  lands /-i//  in  view,  and  this  r.y.c  f>luir4iff  took  //«  tertcK.y  upon  bim  end  pi  ^  Jed  in. 
har  and  fold  that  H,  and  AT.  were  me  and  the  fume  villf  and  kmnvn  by  the  cm  name  and  by  the  other  ^  r.nd  that 
j4,  brought  fornofian  of  (lvf<  Un-trantiy  and  pteadtd  t\  rtcun^  ^c.  and  recovered  by  arhon  tried,  and  the  tfiate  of 
thepLintifj  mefne  t-fMcen  iheliti* 'fthefnd  yi.and  his  recovety,  judgment  if  of  fuch  eftal^  [he  Ihall 
have]  aliifc  ;  to  which  the  otfjtr'faid  that  e^cb  of  ibtfaid  H.  and  N.  iv.re  villi  of  tkmfJves,  andf)  to  if- 
fue,  and  it  was/c/vW  that  they  were  fveral  vi/ls,  andthefrifin  and  ^ffexfiny  by  ivUcb  it  wai  awaidrdthai 
tits  tenant  then  ptair:ijf  r^.wf/-,  and  becaufe  he  has  recovered  the  famclaiu\b  agiiiuft  the  plain  lifFhim- 
felf  in  H.  {uJgmciit  if  aflKe,  and  the  juQices  held  that  this  recovery  of  Irnd  in  H.  is  •  no  plea  m 
affife  of  !and  in  N.  and  therefore  they  awarded  the  aflife,  quod  nota ;  and  well  as  it  fcems  to  vne, 
and  fo  held  Shelley  juftice  ftrongly,  24  H.  8.  but  (aid  here  that  the  contrary  is  in  19  E.  3.  but  M- 
10  E.  V  agrees  wih  this.  Br.  judgment,  pi.  66.  cites  23  Aif.  16.—*  S.  P.  For  recovery 
of  land  ?n  H.  canii(.t  be  extended  to  Ijind  in  N.  notwithftanding  that  //.  be  a  hamlet  'f  N.  For  pi  e- 
cipe  ihall  be  brought  in  tiie  vill  and  not  in  the  hamlet.    £r.  Judgmcat,pl.  6c.  dies  14  AiT.  9. 

2.  A  recovery  upon  bailment  in  the  county  of  D.  is  no  bar  of  other  [  610  1 
demand  ofthefa^e  chattel  in  the  county  if  5.  upon  bailment  theU*^ 

Br.  Barre,  pi.  29.  cites  21  H.  6.  35. 

3.  So  in  trefpafs  in  Middlefex  it  is  no  plea  that  the  plaintiff  has  re^ 
covered  for  the  fame  trefpafs  in  Surry  ;  for  it  cannot  be  intended  one 
and  the  fame  trefpafs,  and  the  jury  of  one  county  cannot  find  the 
defendant  guilt)'  in  another  county  upon  pain  of  attaint,  and  this  is 
of  battery  which  is  local \  but  contrary  it  feems  in  trefpafs  upon,  the 
cafe  upon  affumpfit  and  fuch  like,  which  aie  ilut  local ;  per  all  the 
juftices  and  all  others.    Br.  Trefpafs,  pi.  269.  cites  4  H.  7.  5. 

.  (Ql  4)  Judgment  or  Recovery  in  one  Adlion  where 
a  Bar  in  another  \  being  brought  by  the  fame  or  by 
different  Perfons. 

1.  T  N  cui  in  vita^  the  tenant  pleaded  that  N.  brought  afftfe  againft 
him  pending  this  writ  of  a  diffeijin  before  the  title  of  the  deman^ 
iant  and  he  came  and  traverfed  the  ailiony  and  found  againji  him  by 
verdi£ly  and  the  demandant  recovered^  and  fo  the  tenant  has  loft,  the 
tenements  pending  this  writ,  judgment  of  the  writ;  and  becaufe 
he  traverfed  the  a£tion,  fo  no  default  in  him,  therefore  the  writ  was 
abated ;  Brook  fays,  he  wonders  that  he  did  not  allege  that  the  plain^ 
tiffin  the  affife  entred  or  fued  execution^  for  other  wife  it  fliall  not 
abate  the  writ  by  the  judgment  only,  as  it  feems,  Br.  Brief,  pi. 
154.  cites  21  £.  3*  39. 

382  2.  Sciia 


6io  tun^mtnu 

So  of  a  re-  2.  Scirc  facias  againjl  baron  and  feme  who  made  default ;  ^tfetm 
^fMU  for  ^^^  received  and  pleaded  a  recovery  by  a  fir  anger  to  the  writ  by  ano^ 
tiiofe  are  tber  a^ion^  who  fued  execution ;  and  becaufe  the  recovery  was  upen 
|(he  defaults  nient  dedire  and  no  title  alleged^  therefore  no  plea.     Br.  Brief,  pL 

;;^["Br:  »°8-  <^««  7  H.  4.  IS. 

iblJ.  Contra  upon  title  triedj  and  execution  fuctU    Br.  ibid       ■     But  wliere  the  ttufuts  axrv« 

tioM,  anj  the  jirfi  tenattt  rcmuim  temwty  there  he  ihall  be  difchaiged  of  the  damages  u'hrre  110  ddaiJt 
is  in  him ;  and  upon  this  plea  he  Jhatl  conclude  to  the  wtit,  and  tlie  reafun  feems  Co  be  bccjofe  it 
amounts  to  a /pccLtiM»ti$ure  as  it  feems.    Br.  Ibid. 


S*t  if  a  df  -       J.  If  *a  nian  mi/lakes  his  declaration^  emd  defendant  demurs^  it 

fSr^nd*  ^^*^  ^y  North  Ch,  J.  that  there  is  no  qucftion,  but  tlytf  the  plain- 

defendant  tifFmav  fet  it  right  in  a  fecond  adion.    Mod  207.  Tnn«  27  Car. 

taktiwaA'  2.  C.  B.  in  cafe  of  Lepping  v.  Kcdgewin. 

Vantage  oj'it 

hutfhadi  a  f.lta  in  h.tr,  and  Xht  plaintiff  take  i  ijfue,  and  ihe  right  of  the  matter  is/oBwf/ir  the  deCndsi^l 
in  this  caib  the  plaintiff  {hsXX  never  brint^  hi*.  a<Slion  about  again ;  for  he  it  tft«^pcdhy  tU  vct£*t ;  per 
Korth  Ch.  J.  ibid.  Or  if  plaint  Jf  demur  to  plea  in  boTf  there  by  his  demurrer  be  nmftjf.s  the 

fa&  if  tvel! pkaded,  and  this  e(lopps  him  as  much  as  a  verdidt  would ;  bat  if  tlie  plea  were  not 
good,  then  there  is  no  eftoppel,  and  the  court  muft  take  notice  of  the  defendant's  plea ;  fur  upoa 
the  matter  at  that  fnlls  out  to  be  good,  or  not,  the  fecond  a^on  will  be  maintainable  or  not ;  per 
Noitby  to  which  all  the  otlier  jufUces  agreed.    Mod.  207.  ibid. 

4.  An  adion  was  brought,  and  there  was  a  fauh  in  the  declara- 
tion in  the  not  figning  of  a  good  breach  in  a  cdvenant ;  whereupon 
there  was  a  demurrer^  and  judgment  given  quod  querens  nil  capiat  per 
billam,  fed  pro  falfo  clamore  {\xoJit  inde  in  mifericordia ;  afterwards 
the  plaintifF  brings  another  aSlion  for  the  fame  matter,  and  affigned 
the  breach  as  it  ought  to  be,  whereupon  the  defendant  pleads  in  bar 
the  former  aSiion^  and  that  it  was  barred  by  the  judgment  upon  the 
demurrer  \  the  plaintifF  replied^  that  the  judgment  was  not  giveftufsn 
the  merits  of  the  caufe,  but  upon  a  miftake  io  the  declaration,  in  not 
faying  [and  fo  fet  forth  how  it  ihould  have  been]  the  defendant  de- 
murred, alleging,  that  the  firft  Judgment  was  a  bar,  but  the  court 
tave  judgment  for  the  plaintiff.  2  L.  P.  R.  107.  cites  Hill.  34 
'  35  Car.  2.  B.  R.  Rot.  847. 


[611]  (R)   In  what  Cafes  a  Judgment  will  bar  a  new  Ac^ 
secPrefcn-  fiofi^     ^fn  the  Cafc  of  the  King^ 

[  I.  T  F   a  quare  impe^it  be  abated  by  plea  it  will  bar  the  king  to 
1>  have  new  adion.     3  H.  4.  3.  11.  b.  ] 
[  2.  In  quare  impedit  by  the  iingy  if  they  are  at  ijhe  upon  pka  in 
abatement  and  found  againft  him^  he  (hall  not  have  new  adion.     3 
H. 4*  II. b«] 


(R.a) 


3iuligmcnn  6ii 


(R.  2)  Pleadings.  Bar.  Judgment  in  one  Ac- 
tion, how  ta  he  pleaded  in  Bar  of  another  ASiion^ 
and  without  Execution  or  not. 

I.   T  N  ward^  the  defendant  pleaded  that  before  this  writ  purchafed 

'■"  y,  N,  brought  writ  of  ward  agahift  the  defendant  and  reco-^ 

^ered  the  ward  by  judgment  pending  this  writ,  judgment  of  the 

writ,  and  no  flea,  witliout  faying  that  he  had  execution.     Br.  Briei^ 

pi.  39.  cites  40  E.  3.  7. 

2.  In  debt,  if  a  man  pleads  a  recovery  in  plea  real  or  perfonaU  it  Br.  Tref- 
is  no  plea   without  faying  that  he  had  execution ;  for  he  who  reco-  !^^^»  P'-  ^o- 
vers  and  does  not  take  execution  upon  it,  may  have  a  new  origi-  ^^  n.  &4q 
nal.     Br.  Barre,  pi.  11.  cites  43  £.  2.  2.  and  20  ]^.  6.  12.  ac-  £.  3.27. 
cor^ingly.  39« 

3.  In  formedon  the  tenant  pleaded  that  pending  this  xvrit  J,  AT. 
had  recovered  the  fame  land  in  demand  againji  him  by  another  writ 
in  ^^«i^,  judgment  of  the  writ,  and  admitted  for  good  matter  j  but 
quaere  if  he  Jhall  not  fay  that  he  who  recovered  had  entred  upon  him  ? 
it  feems  that  he  (hall  for  without  execution  the  writ  is  not  abated. 
Br.  Brief,  pi.  85.  cites  49  E.  3.  20, 

4.  Trefpafs  the  defendant  pleaded  a  recovery  in  ceffavit  of  the 
fame  land  agaln/l  a  flranger^  and  the  poffeffion  of  the  plaintiff'*  mefne 
between  the  title  of  the  cejjavit  and  the  recovery ;  per  Cur.  you  ought 
to  fey,  that  the  poffeffion  was  mefne  between  the  judgment  and  the  . 
execution.     For  where  the  a£2ion  is  founded  by  ireajon  of  the  toffeffion 
as  in  ajftfc',  and  the  defendant  pleads  recovery  againft  a  uranger, 
he  fhall  lay  that  the  poffeffion  of  the  plaintiff  was  mefne  between 
the  judgment  and  the  execution,  but  otherwife  it  is  informedon^  and 
the  like  j  for  there  upon  recovery  pleaded  againft  a  ftranger  he  fhall 
fay,  that  the  gift  was  mefne  between  the  title,  the  recovery  and  the 
judgment;  quod  nota,  by  which  he  faid  accordingly.     Br.  Judg- 
ment, pi.  83.  cites  21  E.  4.52. 

5.  The  plaintiff  recovered^  and  had  darnagrs  affefled,  artd  after..  J'"'s  cafe  is 
wards  he  brought  an  adion  of  debt  for  thofe  damages;  the  defen-  pjj^^^*  ^* 
dant  pleaded  'W/  after  the  judgment  the  plaintiff  had  fued  forth  an  PaVch.  13 
elegit^  which  was  ferved^  but  he  did  not  mention^  that  it  tuas  returned^  ^^'z.  and 
and  vet  it  was  adjudged  a  good  plea,  becaufe  it  appears  on  record,  fgn^lJ^^  *^^' 
that  he  made  his  eledion,  what  execution  to  have.  Nelf.  Abr.  tit.  pleaded. in 

Judgment,  (D)  pi.  I.  cites  D.  299.  bar.ashere, 

anil  chat 
the  (heri/f  delivered  the  oioiety  of  the  land  extended  to  the  plaintiff  without  (hewing  the  return 
thereof  J  and  then  fays,  qua»re  if  it  be  bar,  anJ  that  it  feems  it  is ;  for  the  plaintiff  cannot  vary  in 
the  faing  out  execution  frorn  tfiat  of  which  he  has  made  his  ele^ion  of  record,  kc.  idro  qqa:re. 
Infcirefac.  upon  a  recoveiy  of  debt  ind  damages,  defendant  fUadttltbat  at  atoth^r  t^me  tU 
pLiinlifffuedfci.  fa.  and  the  Jf:>t  riff  levied  the  momes,  judgment,  &c.     And  there  it  is  faid  that  jf.  fa.  is 
not  of  record  till  the  return  of  it.    Br.  Execution,  pi.  6.  cites  20  H.  6.  24, 15,  and  26.    .  .■    iAnd 
the  fame  law  it  faid  to  be  o(  (a.Jj,  anno  37  H.  8.  and  it  is  not  adjudged  in  the  piincipal  cafe ; 
but  in  21  H.  6.  5.  it  was  rehearled  again,  and  there  the  pbintiff  was  compelled  to  anfwer  the  de- 
fendant's plea,  and  therefore  a  good  plea,  and  fo  it  feems  upon  taking  the  body  upon  a  ca.  |a. 
where  no  writ  is  returned  i  but  ii  was  faid  in  ai  H.  6.  5.  ihauin<  19  £,  3.  it  was  adjudged  no  pleii 

3  B  3  (S)  Wheq 


6i2  3[ul>9tnMt 


(S)   When  Jill/  Judgment  is  given. 

I.  T  F  damages  are  the  principal  thing  to  be  recovered,  dien  tiie 
•L  full  judgment  is  not  given  till  they  are  returned \  but  in  debt 
where  a  certain  fum  is  demanded  it  is  otherwife.    Le*  309.  Pafi±.  35 
Eliz.  C.  B.  Bighton  v.  Sawle. 


(T)  In  what  Cafes,  ^;7^  ^r^^v^^?/ Judgtncnts  fliall 
be  given ;  and  what  (hall  be  faid  one^  and  what 
feveral  Judgments, 

I.  CT^R  E ^iP  ASS  againft  two  de  parco  fra6lo  and  diafing  Us 
^  deer,  the  one  was  found  guilty  at  another  day  aUney  wtbmi 
his  companion^  and  the  other  was  likewije  found  guilty  at  another  day 
alcne^  the  firft  not  being  widi  him,  ana  (b  feveral  trefpafles,  and  yet 
the  plaintifThad  judgment  to  recover  again^  each  feparatelyy  amd 
was  amerced  againft  them  feverally.  Br.  Judgment,  pi.  90.  dtes 
47  E.  3.  10,  , 

2>  In  debt  upon  obligation  by  feveral  praecipes  there  (ball  be  fevenl 
judgments,  and  feveral  damages  given,  though  but  only  one  txm 
ecution  at  the  peril  of  the  plaintiff.  Br.  Judgment,  pi.  23.  cites  14 
H.  4.  22. 

3.  In  detinue  of  deeds  the  plaintiff  and  the  gamifbee  are  at  ifibe 
which  paffes  for  die  plaintiff,  yK^mr»/  of  the  deed  jhaU  he  araimfi 
the  defendant  and  of  the  damages  again/lthe  garnijbee*     Br.  Judg- 
ment, pL  28.  cites  7  H.  6.  45. 
A.  brings  a       4«  In  quare  impedit  the  plaintiff  mav  have  writ  to  die  bifhop, 
qiiare  im.     ^nd  writ  of  inquiry  of  damages,  and  fo  mall  have  two  judgments  in 
^inft  B.       ^^  ^"^  '^'  P"'^  aStiony  fo  in  dower^  writ  of  mefniy  and  writ  of 
•  and  B.         ward*^  for  after  the  damages  inquired,  the  plaintiff  (hall  have  ju<%- 
brings  an      ment  of  the  damages.    Br.  Q^are  Impedit,  pL  132.  cite$  13  £• 

aiBfeofilar-    .    -  »-»*,.  ^ 

rein  pre-       ^  /•   * 

fentment  againft  A.  both  for  one  prtfentment,  B.  hath  jadgment  in  hit  fuit,  A.  is  oonfoic.  B. 
iha!l  have  two  jadginents,  both  of  writs  to  the  biOiopj  and. writs  for  damages.  Kub.  1^4.  in  caiiB 
of  Winchcumbe.  v.  Pullefton. 

• 

Trcfpafs  a-  j.  Where  an  adion  is  againfl  two  for  z  joint  trefpafs  of  battery, 

Ed"the^°*  though  ihcy  fever  inplea^  yet  when  ihey  are  found  guilty  of  one  and 

trefpafs  is  the  lame  battery,  one  judgment  only  ought  to  be  given y^r  the  dW- 

foundtobt  magesj  and  the  plaintiff  ought  to  make  his  elcHion  againft  whom 

*^7ailit'!  ^  would  take  his  judgmenty  and  fo  a  former  judgment  was  rc- 

liHTfeveral  verfed.  Cro.  J.  118.  Paich.  4  Jac.  B.  R.  Crane  ana  Hill  v.  Hum* 

damages  are   berftone, 

given  ;  the 

plaint ifFOiall  have  two  judgmenfi  for  the  damages,  «nd  one  for  the  cofts,  and  tin  pUintilT  ftuH  ner 

be  amerced  i  for  the  day  is  nut  material  in  trifpafsj  fo  tba(  the  stittioa  u  broogfat  after  the  trafpiii 

was  commiited.    Jcnk.  269.  pU  S6. 


J 


3[u^§iiieiir»  1:6i£ 

6.  A  feme  recoverid  in  dower ^zxvi  had  judgment  and  writ  to  en^  Lev.  jS.S. 
autre  of  the  damages'^  (the  judgiAent  being  by  default)  and  error  ^f /a^™* 
brought,  and  pending  the  errqr)  the  tenant  ia  the  firft  ai£^ion  died ;  ^  orth  ▼. 
the  judgment  is  affirmed^  and  execution  of  the  lands  and  fci.  &•  Roberts, 
againft  the  heir,  to  (hew  caufe  why  the  demandant  (hould  not  have 
damages.     And  the  doubt  was,  whether  damages  (hculd  be  reco- 
vered) the  tenant  dying  before  they  were  afcertained.     And  after  fe- 
veral  arguments  it  was  adjudged  per  Cur.  that  in  this  cafe  no  dama- 
ges ihall  be  recovered ;  for  the  judgment  at  the  time  of  the  tenant's 
death  was  wholly  compleat  as  to  the  land,  and  not  as  to  the  damages. 
And  the  judgtnent  to  recover  the  landy  and  to  recover  the  damages 
are  two  dif&idt  judgments.     And  when  the  venant  died  before  [  613  J' 
judgment  given  as  to  the  damages,  this   remained   a  judgment 
at  common  Uw.    Sid*  |S8»  Pafch.  16  Car.  z^  B.  R.    Alevvay  v« 
Roberts* 


(T.  2)    In  what  Court  Judgment  fliall  be  given.    See(u) 

Jt  "VJiT  HERE  error  is  In  C.  B.  and  a  writ  of  error  is  brought  ^«'  where 
^^    thereof  in  B.  R.  there  if  the  Judgment  be  affirmed^  execu-  **^l[^'^^*^ 
tion  fhall  be  fued  in  B*  R.  JJr.  Error,  pi.  82.  cites  15  £.  4.  18.  an  J  writ  uf 
per  Catefby.  *  ,  •rror 

brought  be- 
fore ihc  chancellor  aiiJ  treafurer  there,  when  jud;|pnnent  is  gireii  by  them,  allJhJl  bt  nmandeHbem, 
fore  the  hatofts,  and  there  execution  ftiall  be  ni:\dchy(rxf>refswotdi  ojthft.iiut/y  and  there  per  UrfWick 
Ch.  Baron,  the  plaintiff  in  writ  of  error  in  fuch  a  matter  was  nonfuiceJ.  Br.  Ibid. 

2.  V  office  be  traverfed  in  chancery^  and  they  are  at  liTus,  and  the 
rtcord  is  fent  into  B,  H.  to  be  tried,  (as  it  ought)  and  there  it  is 

found  for  the  tlaintiff"^  he  JhaU  have  judgment  there.,  and  the  record 
ihall  not  be  (ent  into  chancery  again  to  give  judgment  there  \  for 
the  one  and  the  other  is  coram  rege.    Br.  Judgment,  pi.  135.  cites 

21  H.  7:  35-    .  .  . 

3.  Scire  facias  was  brought  in  the  petty-bag  in  chancery^  and  as  Modt  19,  S^ 

to  part  iffue  was  joined  and  demurrer  joined  as  to  the  other  part*     '^^  ^  *^ 

The  record  vf^sfent  into  B.  R*  to  try  the  ijfue  which  was  done  and 

verdid  given ;  and  then  they  argued  the  demurrer  in  B.  R,  and 

B,  R.  gavi  judgment  upon  bothx    It  was  objeded  that  the  fending 

the  iifue  hiSer  was,  becaufc  ph^cery  cannot  try  it,  bqt  that  the 

judgment  ought  to  be  given,  and  the  demurrer  argued  there.     But 

it  was,  after  argument,  refolved  that  the  judgment  was  well  given 

in  B.  R.  upon  both,  though  chancery  might  have  given  judgment 

upon  the  demurrer,  before  it  came  higher.     Lev,  283.  Hill.  2 1  & 

92  Car.  2.B.R.  JelFerfon  y*  D^wfon, 


3  B  4  (T.  3)  Given 


Bj3  ^ifiOimtnti 


(T.  3)     Given  byfevtraU    Where  me  bad  w  AtH 

tbority. 

j&an  inquU  I.  T  N  rediffeljiny  error  is  brought  j  the  error  af&gncd  is>  that  A^ 

fitipn'was  1  who  fat  with  the  coroners  vns  not  a  coroner,  and  yet  gave 

ionthecf-  judgment.     This  is  error.     Where  two  join  in  judgmenti  when 

rmer  of  :hs  oHc  of  them  has  no  jurifdi£Uon  it  is  error.     By  the  juftices  of  both 

comty,  and  bcnchcs.     Nemo  debet  (c  inunifcere  rei  aliens.  Jenk,  oo,  pi.  74* 

"rfZ::,.,  cites  32  H.  6.  27. 

where  the  homicide  was  in  the  county ;  and  it  was  fo  entered  and  fo  certified.  This  w  error ;  for  th* 
record  nrnft  be  believed.  Jenk.  90.  pi.  74.— — 5*  if  two  ytTioa&Juhmt  Vhemfelves  J»  ibta»hkr^ 
rmnt  of  A*  and  iT.— A.  B.  and  C.  make  the  award,  it  is  void  ;  for  the  judgment  of  C.  nigbt  fwjj 
the  othet*s.   Jenk.  90.  pi.  74.  Andfo  of  a  reccgnizanct  taken  before  one  who  has  power,  and 

another  who  has  not  power,  it  is  worth  nothing.    Jeak»  90.  pi.  74. 

("b^pTb)  (U)  New  Judgment^  m  what  Cafes  to  be  given,  and 
^^^^'  where,  and  bow. 

I.  T  F  judgment  be  reverfed  in  B.  if.  for  error,  the  party  fiaS 
-^  proaed  ihere^  andjhall  have  execution  there.     Br.  Jurifdi^on, 

pi.  102.  (bis)  cites  21  E.  3.  46. — and  by  9  AfT*  8.  he  may  priced 

there  or  have  new  originaL     Br.  ibid. 
Js  where  2.  Writ  of  error  is  brought  upan  an  ill  ijfuey  and  the  court  feeing 

prj!ib^^  that  the  original  was  not  goodj  (for  it  was  ^x  ajjignatione^  where  it 
pleads  an  ill  Jbould  be  ex  dimij/ione)*  therefore  they  relinquijhed  the  ^rrcr  which 
Af»r,  aod  tho  yf2&  afligned,  and  abated  the  writj  quod  nota,  and  they  fiiall  give 
ihat'^i^dt-'  fuch  judgment  in  B.  R.  upon  the  error,  as  ought  to  have  been  given 
mandant  in  C.  B.  if  the  court  there  had  not  erred,  be  it  upon  demurrer  or 
fhalibe  har^  Iffue ;  for  in  C.  B.  the  juftices  ought  not  to  bar  the  demandant 
in  b!  R^*  upon  an  ill  original,  but  if  they  fee  it  they  ought  to  abate  it,  though 
MX^Ofk  tvTQT  the  parties  admit  it,  and  ought  to  give  fuch  judgment  ais  C  B. 
thereof  they  who  erred,  ought  to  have  given.     Br.  Error,  pi.  105.  cites  38  H. 

tnand^mt  recover,     Br.  ibid.  jM  fo  fee  tliat  the  fudrmrrt  inivfit  cf  m  cr,  iV  not  m^  to  reverfe  the 

erroneous  judgment  f  and  to  tcftote  the  f>firty  to  that  which  h-'  iCtd  loji  ;  tut  to  t^itg  fuch  jutijgiJKrt  as  the  cjot 
wboeired  ought  to  have  given y  quod  fiiit  conccllum  per  omnesp  nnd  fo  ihc  opinion  is,  that  the  Wfit 
Ihall  abate,  though  the  party  admits  it,  and  though  it  wns  not  aifigned  for  error.  Br.  Ibid. 

3.  If  a  jnan  be  outlawed  in  an  alfion  perfonaU  and  brings  a  writ 
of  error,  by  which  the  record  is  renwved,  and  be  obtains  a  pardon^ 
and  brings  fcire  faciasj  the  plaintiff  may  now  declare  in  B*  X.  not- 

•  5  £.3. 12.  withftanding  that  the  ftatute  of*  is,  that  bejbatt  render  binfe^ 
to  the  prifon  of  the  court  where  the  exigent  ijfued-,  per  Fairfax,  quod 
noh  negatur.     Br.  Error,  pi.  133.  cites  i  H.  7.  12. 

a  Saund.  4*  Where  a  writ  in  a  real  a^ion  is  abated  by  Judgment  in  C  B. 

256.  cites      and  upon  error  brought  in  B.  R.  this  judgment  is  reverfed^  and  die 

fays thrtB.  ^^^  ^  adjudj^^d  good,  now  B. R*  (ball  proceed  upon  this  writ, and 

K.  ihall    "'  11 
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is  not  rcftrained  by  m^na  charta,  ne  curia  domint  regis  deficcret  pvefiich 
iijjuftitia  cxhibenda.  ^Inft.  72.  1" ITb'' 

5.  Where  a  writ  of  error  is  brought  returnable  in  parliament  upon  ©ught  to 
a  judement  given  in  this  court,  and  the  judgment  is  aflumed  or  re-  have  given 
verfed  in  parliament,  there  comes  then  an  order  from  the  Houfe  of  *^  ?*L^fJ 
Lords,  difefted  to  this  conity^gnifying  either  the  affirmation  or  revet*  [J^g  ^-^ 
fat  of  the  judgment,  which  affirmation  or  reverfai  ii  entered  upon  the 
record  from  whence  the  writ  of  error  was  tranfcribed,  fo  that  this 
court  may,  if  affirmed,  award  execution  thereupon ;  if  reverfed^ 
award  a  writ  of  fci.  fa,  for  reftitution  thereupon,  if  the  money  be 
levied,  or  eife  give  fuch  judgment  thereupon  as  ought  to  have  been 
given*    Hill.  23  Can  i.  B.  R.     For  execution  ought  always  to 
jfliie  out  of  this  court  where  the  judgment  was  given,  upon  the 
affirming  thereof  \  and  the  writ  of  error  was  only  to  try  whether 
the  judgment  was  good  \  and  not  to  alter  the  way  in  making  out  of 
execution.  2L.  P.  R.  115. 

6.  In  cafe  of  an  indi^lmenty  if  the  error  it  only  tn  the  judgment^ 
the  indi£tment  ihall  (land,  and  new  j  udgment  fhall  be  given  and  en- 
tered,  and  therefore  the  Court  faid,  that  if  defendant  will  hear  a  new 
judgment  he  ought  to  come  here,  and  they  will  give  new  judg- 
i^ent  againil  him.  Mich.  16  Car.  2.  in  B.  R.  Sid.  219.  King 
V.  Pyni. 

7.  Judgment  in  waft  was  given  in  London  for  the  plaintiff  by  Amlthoni* 
dirciftion  of  the  deputy  recorder,  and  afterwards  arretted  by  the  re-  '"  '^^'  "^^ 
corder.     Upon  which  the  plaintiff  brought  error  before  commijjicnersy  "iht^ ^^{^i^±, 
ajftgned  at  St,  Martin's  ie  Grand.     And  among  other  things  it  Dyer,  that 
was  refolved,  that  the  judges  commiffioners  ought  not  only  to  reverie  ^^^<=^«^a 
the  judgment  in  the  hujilngs  given  for  the  defendant^  by  which  the  Lvc^v/, 
plaintiff  Was  barred,  and  fo  reftore  the  plaintiff  to  his  aSion,  but  wi'  is  '' 
ought  alfo  to  give  fuch  judgment^  upon  the  record  before  them,  as  ^^o"g'''f  *^ 
the  court  ofhu/Iings  ouiht  to  have  given  \  and  accordingly  they  gave  '^^^''"*" 
judgment  for  the  pkintiff  upon  the  lirft  verdift.     2  5aund.  256.  t^.ucfUnd 
Mich.  22  Car.  2,  Green  v.  Coles.  "» afi'cunt  de* 

th  ^^nKwHttfU  is  b.vre<l  by  it,  yet  t'le  demandant  (hall  onlv  he  rejloredtohis  affion,  if  the  judgment  lia 
erroneous,  and  (hall  /uJ  kive  jud^^rent  to  rcovcr  f  ijin  of  tht*  Lmd,  hecaufe  in  fuch  cafe,  n«.  tlia  book 
fays  a  record  fhall  be  of  lands  of  ancient  Oeir.elne  out  of  the  court  of  ancient  d{rmel"iie  as  w» 
lugcd  ;  yet  it  was  anfwerod  by  the  judges,  'hat  the  comvajjion  due^hd  to  them  to  rxandr-e  rr!os  ko$s 
^laiHed  and  .tcromnodUid  for  tie  iiy  of  LoMdo,t,  ammarut'tg  tUm  to  do  pUnam  and  ceiertm  j  ifiiiilm  to 
the  parties,  which  they  do  not  dounlefs  they  give  judgment  for  the  plainiiif,  as  well  as  1  evei  fe 
the  judgment  Kif»t|*againft  him  ;  and  as  th«  cafe  now  is,  if  they  do  not  give  judgment  for  him  ihe 

court  *  of  hurtini^i  cannot,  and  fo  there  ihall  be  a  failure  of  right.  2  Saund.  256. Leviiu  lavr 

the  giving  judgment  f(^  the  plaintiff  was  by  virtue  of  the  words  in  the  writ  of  error,  viz.  et  ull 
itrlut  faaui  I  q W  ud j  fiitiam  pt rlin- 1  pcundatn  I  ges  rtgni  Iff  confuctudincm  clvitati s prctdirf\    Ai       ' 


wlwrein  thi«  is,  and  which  poiat  fccms  to  be  a  nota  of  the  reporter,  is  D.  373,  b.  pi.  n,  Mich 
22  ^  13  £liz«  in  an  Anon.  cafe.  '   '  jkrV'        V 

*[6i5j 

8.  If  a  judgment  be  bclowyor  the  plaintiff  and  error  is  brought.  But  if  the 
and  that  judgment  reverfed^  yet  if  the  record  will  warrant  it,  the  Judgment 
Couit^  ought  to  give  a  new  judgment  for  the  plaintiff,    i  Salk.  Aoi.  ^j^'''^!^/* 
Pafch,  1  Anrue,    B.  R.     Anon,    ^  "^     ^  ,  ^       tlf^if 

of  the  caafe  that  ought  to  be  reverfcd,  an<i  no  new  judgment  given  for  the  plainiiif.    i*Salk*Aoi 
f .  C.  If  an  frrawwi  judgment  be  given  Jw  4efendant,  and  it  \i  rrjerjtd^  and  tbt  mtnis  ofi^ear 


A 


*/ 
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» 
for  ibt  pUtHtf,  he  fliMl  have  judgment.  Ibid.*iA— >^k/  //the  merits  be  agoing  thefhiuuiffpttm  defen- 
dant (ball  have  a  new  judgment.    So  it  is  in  the  Exchequer  Chamber ;  fior  they  are  torefurm  af 
well  as  ai&nn  or  reverfe  iu    x  Salk.  401.  S.  C. 

Skin.  516.  9*  Judgment  in  ejeShnent  was  given  in  B.  R«  fir  the  difendawt* 

S.  c.  fays  The  Houfe  of  Lords  reverfid  thejudgmenU  The  plaintiff  applied  to 

^'^rt^d  -  ^*  ^'  ^^  ^^^^^  "P  ^^  judgment  given  by  the  LordS)  and  it  was  ur- 

darcd  they  g^  ^^^  a  judgment  muft  be  given  either  by  the  Lords  or  B.  R.  and 

woidd  not  that  the  Lords  cannot,  becaufe  they  have  only  a  tranfcript  of  the  le- 

V^  ^^r  ^^^^  ^^  therefore  B.  R.  muft,  leaft  there  be  a  defeft  of  juftice. 

vponwhich  Holt  Ch.  J.  faid,  that  the  Lords  have,  in  judgment  of  lawy  the  very 

ibt  plaintiff  record  before  them ;  for  the  writ  fays  recordum  &  procdStuiiy  and 

lllt^t  ^^^  tranfcriptum-    And  the  Court  agreed  that  diey  cannat  tnUr  a 

^'th^tlb^  new  judgment  fir*  the  plaintiff'',  becaufe  when  they  have  given  judg- 

taitttci  a  new  ment  on  the  original,  they  have  executed  their  whole  aumority,  and 

judgmeni  there  is  no  precedent^  that  ever  B*  R*  entered  a  newjaulgnunt  where 

record  m  judgment  given  here  was  reverted  in  parliament.     And  afterwards 

parliament,  the  Lords  upon  application  made  to  them,  entered  the  ntwjttdpniut^ 

the  which  I  Salt,  ^03.  Irin,  6  Anna?,  B,  R.  Phillips  v.  Berry. 

ried  back  thither,  after  having  brought  it  out  of  tbe  parliament,  in  order  to  lodge  it  in  B.  R.  bfK 
:t  was  never  brought  into  the  oiiice ;  per  Holt  Ch.  }•— — Cartli.  3 19.  S.  C. 

g.  p.  X  10.  If  judgment  be  givtnfir  the  plaintiffs  and  that  be  reverfed  in 

Salk.  262.  ^  error^  the  defendant  is  in  ftatu  quo  thereby,  and  no  newjudgmtnt  need 
JeM**B  R  '  *^  g'^'^^^*  jBw/  j^the  firft  judgment  be  given/er  the  defendant ^  and 
Parker  V.  *  that  is  reverfed,  a  new  judgment  muft  be  given  to  put  the  plaintifP 
Harris.—  in  pofl'cflion  of  what  he  demands,  per  Holt  Ch.  J.  i  Salk.  403.  ia 
And  fo  was  ^afe  of  *  Phillips  v.  Bury. 

oone  in  par-  '  ^ 

Bament  on  reverfal  of  a  judgment  given  in  B.  R.  Carth.  320.  *  S.  C. 

In  ejea-  1 1.  As  to  new  judgment  in  B.  R.  on  reverfal  in  parliament.  Holt 

iT'lV'ud  i  ^^'^»  ^^  Exchequer  Chamber  would  be  of  the  fame  nature  di  the 
ment  for  ''  lords  houfe,  being  ereded  in  imitation  of  that  jurifdi^on,  and  to  fup- 
the  defen-  ply  a  defe6l  in  intervals  of  parliament,  as  is  faid  in  the  recital  of 
dantbcrc-  ^j^^  j^£^ .  ^j^  ^3  ^q  ^  judgment  being  given  de  novo  below,  there 
demurrer  would  be  a  difference  where  judgment  is  given  tepon  a  demurrer^ 
B.R.ft)ou!d  and  where  upon  a  fpecial  verdi^\  where  it  is  upon  a  demurrer, 
enter  the  ^^  courts  above  ought  to  give  a  judgment  for  the  plaintiff,  (if  they 
m^i\  he-  reverfe  that  for  the  defendant)  and  then  it  is  fent  down,  aiid  a  writ 
caufe  the  of  enquiry  goes,  and  upon  that  the  court  below  give  a  final  judg* 
Excbe<fuir  jji^m  •  but  where  it  is  upon  a  verdift,  there  if  they  reverfe  a  judg* 
w]d  Mt  tf-  tn^nt  they  ought  to  give  the  6me  judgment  that  ought  to  have  been 
woid  a  'u/rit  given  at  iirft,  and  that  judgment  ought  to  be  fent  to  the  court  bdow, 
if  inquiry  of  j^j  thereupon  they  ought  to  award  execution}  for  it  is  not 
Bm 'iTihc  reafonable  to  expeft  the  court  below  (hould  give  a  judgment 
jadgment     Contrary  to  their  firft  judgment.  Skin.  514.  516.  Philips  v.  Buiy, 

was  *  given 

6n  a  fpecial  verdidl,  the  Exchequer  Cliamber  upon  reverfal  tberei  Ihall  give  judgment  and  emtr 

it.    T  Salk.  403,  Trio.  6  Annie,  B.  R.  PhiUips  v.  Bury. 

♦[6x6} 

12.  Where  upon  a  monjlrans  de  droit  the  judgment  of  the  court 
is  erroneous,  if  the  remedy  he  proper  the  court  ought  to  give  a  new 
judgment  Skin.  61 5i  616.  In  the  Banker's  cafe. 

,  (W)  R^Uui^m 
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(W)  Relation,  to  what  Time. 

I.  T  F  a  wrk  abates  \tJbaUbavi  relation  to  the  return  oftbefami 
*  wr//,  and  not  to  the  entire  term ;  fo  that  writ  purchafed  the 
fame  term,  bearing  tefte  after  ^e  fame  return  is  good.    Br.  Rela* 
tion,  pi.  38.  cites  7  E.  3.  ii.-  and  Fitzh.  Brief,  ^33. 

2.  In  attaint,  the  tenant  pleaded^  that  her  barony  party  to  the  writ^  ^^'  J"*^K- 
died  2yth  September^  judgment  of  the  writ;  the  plaintift"  faid^  that-  Jl^^JitU 
he  is  alive,  and  they  had  day  in  crajiin.  purific.  and  at  the  day^  the  21  E.*^.  16. 
plaintiff confeffed  that  the  baron  was  deady  by  which  the  writ  abated^  Z^f\ 
and  mefne  between  the  day  of  the  death  of  the  baron,  andcrajlin*  pur^  ,  "^  '^^ 

fie.  the  plaintiff  brought  other  attaint  againji  the  feme  foUy  and  iSe  s.  C. 
pleaded,  that  mis  was  purchafed  pending  the  firft  writ,  and  becaufe 
the  judgment  of  the  abatement  of  the  firft  writ  has  relation  to  the  day 
rfthe  deathy  therefore  the  fecond  writ  good,  which  was  purchafed  be- 
fore the  judgment;  for  ihcfir/l  was  abated  in  law  before.  Br,  Re- 
lation, pi.  9.  cites  12  £.  3.  16.  [But  it  ifaould  be  (21  £.  3.  16.) 
and  there  is  no  fuch  year  in  the  book,  as  12th.] 

3.  In  praecipe  quod  reddatat  the  nifi  prius,  if  the  *  plaintiff  is  *.Pp^*^^^ 
nonfmted  and  purchafes  a  new  writy  bearing  tefte  mefne  between  the  ^^  '^"*"*} 
day  of  the  nifi  priusy  and  the  day  in  banky  this  is  purchafed  pending 

the  firft  writ,  and  therefore  was  abatedy  notwithttanding  the^w/^- 
ment  given  at  the  day  in  bank  j  for  it  Jhall  not  have  relation  to  the 
.  nifipriusy  nota.  Br.  Judgment,  pi.  44.  cites  40  £•  3.  38. 

4.  Special  fci.  fa.  is  brought  againft  executors  upon  recovery.  ^«^  where 
againft  them  in  writ  of  debt,. and  at  the  day  of  the  writ  of  nifi  prius  protf^t'ton  is 
returned  after  verdi£l  the  iuftices  refpite  judgment,  and  writ  of  'if'^'I'^'h 
error  is  brought  upon  the  judgment  given  m  the  writ  of  debt  bearing  the  Cotm 
tefte  the  fourth  day  from  the  return  of  the  writ  of  nifi  prius  in  trtkesad- 
thc  fci,  fa.  yet  this  does  not  refpite  the  judgment  in  the  fcirefa.  ^J^j   ^'^7 
For  when  it  is  given  it  Jhall  have  relation  to  tb^  firft  day  of  the  \^^  tfiTsthe 
writ  of  nifi  prius  returned.     Br.  Relation,  pi.  40.  cites  10  H.   proteaion 

6. 6.  «^i''':«^^ 

yet  the  pro- 
tedtion  (hall  be  allowed ;  for  the  jadgment  (hall  have  relation  to  the  firft  day  when  it  wasallo^v. 
^ble.  Ibid.— •y/«/ where  dtfjult  is  recorded  upon  tenant  for  life ,  at  tbi  day,  and  after  j  at  another  d.ty  before 
judgment^  he  i^reverjion prays  to  be  refceivid,  he  (hall  not  be  rcfccived.  Ibid.— /.W  vvhjii  a  man  vou- 
ches record f  and f asks  at  the  day  'Utbich  is  recorded, aitid  beftre  judgment  be  cri/iars  in  t'e  r^co'df  yet  judcjment 
Ihall  be  given  upon  the  failure  of  tho  record ;  for  tliefe  judgments  Ihall  have  relation  to  the  firft 
day>  when  the  court  might  lawfully  have  given  judgment.    Ibid. 

5.  If  a  judgment  be  on  a  plea  in  bary  then  it  (hall  have  relation 
to  the  plea,  and  fo  be  applied  to  that :  but  if  the  plea  be  to  the  writy 
then  the  judgment  (hall  be  applied  to  the  writ  only  and  not  in  bar. 
So  that  the  judgment  ftiall  always  have  relation  to  the  plea.  8  Rep. 
62.  Mich.  6  Jac.  Beecher*s  cafe. 

6.  A  judgment  (ball  relate  to  the  \  firft  day  of  the  term  viz.  the  f'^^'Jj*!?** 
ejfoign  day ;  for  in  law  it  is  the  firft  day  of  the  term,  and  all  legal  ^  cooper. 
a£ts  (h^ll  have  relation  thereunto :  and  fo  zftatute  acknowledged  22  — Huu.  95. 
January,  which  W4IS  melhe  bet>veen  the  eflbign  day  and  the  firft  Sandfordjr. 

day    *^P^' 
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But  in  B.  day  of  full  term,  was  adjudged  to  be  pofiponed  to  a  judgment  in 
R.  it  relates  debt  confefled  the  ^sd  of  January.  HeL  72,  Hill.  3  Car.  C.  B, 
r^&'of    Stamford  V.  Cooper. 

the  •  term.  L.  P.  R.  tit.  Judgment)  106.—+  S.  P.  Unlefs  there  is  a  niemoraniluin  to  the  coo- 
trary,  as  wherfe  there  is  a  continuance  of  the  caufe  until  another  day  in  the  foM  lerm ;  per  Hotc 
Ch.  J.  3  3alk.  aiz. 

*[6i7] 

7.  A  rule  was  made  to  enter  up  judgment  upon  an  old  warrant  of 
attorney,  upon  the  ufual  afiidavit, .  that  the  party  was  alive  two  or 
three  days  before,  and  that  the  plaintiff  believed  him  to  be  then  liv* 
ing.  In  h&t  the  party  who  gave  the  warrant^  of  attorney  to  confefe 
the  judgment,  was  dead  about  two  hours  before  the  motion  was  made 
for  the  rule.  Upon  which  it  was  now  moved  to  difcharge  the 
rule,  as  obtained  irregularly,  by  a  furprife  and  impofition  upon  tbe 
court,  for  that  the  warrant  of  attorney  was  abfolutely  determined  bj 
the  party's  death,  fiut  all  the  court  were  of  opinion  not  to  dis- 
charge the  rule ;  for  though  they  would  not  have  granted  it,  had 
they  been  apprifed  of  the  party*s  death  at  the  time  of  the  motion,  yet 
being  granted,  it  falls  under  the  maxim,  quod  fieri  non  debuit^fa^um 
valet  \  and  the  judgment  is  made  good  by  relation ,  for  the  whole 
term  is  confidered  in  law  but  as  one  day ;  and  all  proceedings  in  it 
have  relation  to  that  one  day,  which  is  the  firft  day ;  therefoie,  as 
the  party  was  alive  the  flrft  day  of  the  term,  that  is  fufficient  to  fup* 
port  the  rule^  and  the  judgment  is  well  entered  tip.  Mich.  11 
Geo.  2.  B.  R.  Chancey  v.  Ncedham. 

8.  A  bond  was  given  for  400  A  The  obligee  died  the  ij/tb  of 
March^  having  made  the  plaintiffs  his  executors,  who  demanded 
the  money  from  the  obligor ;  but  he  not  being  able  to  pay  it  im- 
mediately, upon  the  third  of  April  gave  a  warrant  of  attorney  to  ccn^ 

fefs  a  judgment  for  the  debt  to  the  plaintiffs  at  their  fuit,  as  executors 
efi  fcfr.  as  of  the  laft  Hillary  term,  the  next  Eafter  term,  or  any  other 
nibfequent  term.  Upon  the  fevenih  of  Jprii  they  entered  up  the 
judgment  as  of  laji  Hillary  term-f  during  all  which  term  the  tejlaur 
was  alive.  This  appearing  to  the  court  upon  a  motion,  they 
were  ftrongly  of  opinion  to  fct  afide  the  judgment  as  being  ill 
entered;  for  the  warrant  is  to  confefs  a  judgment  at  the  fuit  of 
the  plaintiffs  as  executors,  and  they  have  entered  it  up  of  a  term, 
when  the  teftator  was  alive,  at  which  time  they  were  Hot  in  be- 
ing as  executors,  and  therefore  could  not  bo  made  plaintiffs  by 
that  defcription.  And  though  judgment  was  actually  entered  in 
\'acation-timc,  when  there  were  fuch  perfons  executory  as  are  there 
dcfcribcd,  yet  it  being  a  judgment  of  the  preceding  term,  when  there 
were  not,  nor  could  be  any  fuch  perfons  in  beine,  it  is  bad  by  the 
rule  of  relation.  Mich.  13  Geo.  2.  fi.  R.  Gainfborough  v.  FoUiot. 
—Note,  afterwards  the  judgment  and  execution  taken  out  upon  it 
Y^cre  fct  afidc. 


(W,  2)    f^fVtTfci, 


Juligment;  6if^ 


(W.  2)  ReverfeJ  for  Fraud  in  obtaining  it,  and 

Ho'm  it  (hall  be, 

1.  T^ISCEIT  upon  a  nuvery  hy  default  in  quare  impedit;  ^^^^'!^ 

^  UtiQ  Jber  iff  returned  the  writ  fervedy  *  fc.  tliat  the  on&  fum-   andfmalleft 
moner  was  dead,  and  that  he  had  warned  the  other,  who  was  exa-  «lit.  is  (fiir 
mined,  znd  faid^  that  be  was  not  at  thefummons  \  and  the  pledges  upon   J|J^  ^  *2i*" 
attachment  upon  their  examination /z/W, /A j/  they  knew  nothing  of  foiio,ana 
the  attachment ;  and  the  mainpernors  upon  the  dijirefs  faidy  that  they  the  year 
knnu  nothing  of  the  dijirefs.     And  it  was  awarded,  that  the  firft  /^^Ja|* 
judgment  be  rcverfed,  and  that  he  be  reftored  again  to  his  poflefEon, 
and  have  writ  to  the  bifhop  to  remove  the  clerk.     Brook  fays 
quaere  well ;  for  it  feems  there,  that  the  parties  were  agreed,  and 
that  no  fuch  judgment  was  feen  before.     Br.  Diiceit,  pi.  4.  cites  27 
H.  6.  5. 

2.  Difceit  was  brought  by  B.  againft  C.  becaufe  C  recovered  tOHg.  (It 
againft  him  in  pracipe  quodreddat  hy  default.  +  And  [B]  had  f  pro-'  "ver^e 
c^s  againft  Q  by*  venire faciasy  and  aifo  venire  facias  againft  the  old  0!^$^*^^ 
Joeriff^  and  againji  thi  fummoners  upon  the  original,  and  againft  the  recover,  per 
two  vHorsy  and  the  two  fummoners  returned  at  the  grand  cape,  and  T^"l'"*^5*  . 
they  made  de&ult,  and  the  fherifF  returned  pledges  upon  them,  zni  Cumbcr-" 
'iiiArers  iiTued  againft  the  firft  demandant  and  others,  upon  which  ford  pro- 
comes  the  firft  demandant,  (now  defendant)  and  one  of  the  fummon-  thonotary 
ers  upon  the  original,  and  two  of  the  veiors  upon  the  grand  cape,  ^  g^the 
and  the  defendant  faid,  that  W.  S.  who  appeared  as  fummoner  is  ju'dgiit*ntwas 
W,  S.  of  S.  and  he,  who  was  fummoner,  is  W.  S.  of  C.     And  fo  s'*^  qutnnt 
of  the  veiors  by  fuch  an  addition,  and  fo  of  the  others,  the  which  ^^^^cl&mt 
matter,  &c.    And  betaufe  the  fummoners  and  veiors  (hall  not  be  r€cuf»era$io- 
forced  to  come  at  another  time,  and  alfo  it  may  be  that  they  may  die,  ^^/wvcA* .?*» 
Prifot,  by  the  advice  of  other  judges  examined  them,  who  faid,  that  fj^';fj.' '^fj 
they  knew  nothing  of  the  fummons  i  and  it  was  faid  there,  that  in  that  \vhcre 
Cam.  Scacc.  it  was  the  opinion  of  all  upon  the  plea  fupra,  that  it  fliall  he  io(l  z/^- 
be  tried  by  examination  of  the  juftices,  and  not  per  pais,  and  that  «Y'"^'^* 

..  '^•ri_/-  ••'  1  tr      tr-    1  fii-It  writ, 

judgment  m  fuch  cafe  was  given,  quod  querens  recuperet  tcrram,  he  (hall  he 
and  that  the  defendant  and  Iheriff  capiantur.  Br.  Difceit,  pL  5.  reftored  bv 
cites  33  H.  6.  9.  ^'jo^^  ^7^^^' 

*'*'  ■'  above,  but 

where  be  loft  m  dnma^ei  in  ths  firft  wrify  as  in  formedoD,  &c.  the  judgment Jb^ll  be  fuodtecu^et  tfrram, 
aiul  that  the  defendant  and  (hehff  capiantur  m  fupra.  Nota  differemiam.  Ihid.-— ^And  it  is  faid  in 
the  end  of  the  cafe  fupra  of  33  H.  6. 43.  that  becaufe  tlie  defendant  at  tU  venire  facuu,  retumfd againJl 
bim,  did  not  come  to  take  any  averment,  therefore  the  plainti^  recovered,  and  the  judgment  was  ftoi 
ifuerrns  rebabeat  tenement 'Zy  and  that  the  iherifF  capiatur,  and  the  ftr/i  judf^ment  is  no  (Uoerwije  rtverfd 
exprefsly,  but  faid,  that  thefe  words  are  a  fufticient  reverfal  of  the  judgment,  and  fo  ict  tliut  the 
plea  fupra  is  not  rtfcdvai'leyfor  it  is  agiin/i  the  rtturnof  tbefbeiiffi  for  he  has  returned,  that  thofe  m^t'o 
the  fummons  by  vciors,&c.  but  quer© there :)f,  for  it  feems  that  it  ftafids  wittLt^^^  returnof  the  fhcriff, 
for  be  may  fummons  one  fort,  and  yet  another  fort  may  appear.    Ibid.  ^r6  I  SI 


(X)  Hrjcrftd 
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(X)  Reverfed  in  Part,  Gt  iXizVL 

I.    JUDGMENT  in  an  annutu  was  rcvcrfed  as  U  the  an' 
J   nutty  and  damagesy  and  good  for  the  arrearages^  Nay.  117. 
Anon,  cites  14  E.  3.  Scire  fac.  122. 

i^'tper  2*  By  a  writ  of  error   part  of  the   record  may   be  rcverfcd 

foni'caR-*"    ^^  ^^^  8^^  "^  *^  ^^*»   ^  where  error  is  in  the  filing  of 
not  he  re-  •  execution ;  per  Paft.  quod  non  negatur.    Br.  Ernir,  pL  7.  dtes 

T6rfcd  in        9  H.  6.  38. 

put  for  error 

intbeoririfinL    Cntra  in  tht  proeefsf  or  tnfiangtU  exicuttom     Ibid*  pL  9.  cites  9  H<  6.46. 

Wb  A  there  is  aa  trror  in  law  in  a  record^  and  another  error  infamy  there  tliey  msf  reverfe  tbeindg;- 
nent  as  to  the  error  in  law,  and  take  averment  of  the  reft ;  per  Perfeyy  quod  non  negator;  and 
therefore  it  ftems  that  record  may  be  reverfed  in  part,  and  good  for  the  reft,  and  Ibis  feems  to  be 
tuhere  tbe  record  isfeveral  in  itfilf,  as  where  a  man  pleads  fevtral  fUas  to  Jevtral  f^cghy  and  other- 
wife  not.    Ibid.  pi.  27.  cites  47  £•  3.  7. 

3.  A  man  haA  judgment  to  recover  150  i  and  releafed  7,0  Lef  itj 
and  after  fued  execution,  and  the  other  brought  an  audita  querela 
upon  the  releafe,  and  defeated  all  the  execution.  But  it  isotherwife 
where  fuch  apportionment  of  fuch  fuit  is  done  by  a5i  in  law ;  as  in 
7  Ed.  4.  fol.  ultimo,  the  iheriiF  levied  pared  of  the  ddyt  by  fieri 
facias,  yet  (hall  he  have  an  a&ion  of  the  debt  for  the  refidue  upon  tbe 
Ibcord.  Ow.  21.  37  Eliz.  B.  R.  In  cafe  of  Wright  v.  the  Mayor 
of  Wickham. 

4.  T.  S.  was  found  guilty  in  an  information  tarn  pro  rcge  quara 
pro  feipfo,  upon  the  ftatute  of  liveries ;  he  brought  error,  and  affigiH 
ed  for  error,  that  the  ftatute  8  E.  4.  cap.  2.  gives  the  examination 
of  thkt  offence  to  the  King's  Bench  and  the  Common  Bench ;  but 
becaufe  the  king;  may  chute  his  court  to  fue  where  he  will  for  his 
moiety  ftet  judic.  as  to  the  moiety  of  the  king,  and  the  infor- 
mation for  that  good,  but  as  to  the  moiety  ci  the  party,  reverie- 
tirr.  Noy.  117.  Anon.— cites  38  Eliz.  in  the  Exchequer,  Agar 
V.  Candifh. 

5.  In  cafe  the  plaintiff  counted  upon  two  feveral  ajfumpfitsy  and 
upon  non-aflTumpfit  it  was  found  for  the  plaintiii^  and  damages  fev^ 
rally  ajfejfed  upon  the  feveral  aflumpfits,  and  cofts  of  fuit  intirdy, 
and  judgment  was  quod  querens  recuperet  damnajua  per  jur.  ajeffa 
nee  non  6  /.  de  incremento  qua  in  totofe  attingunt  ady  tfc,  et  de/emdens 
in  miferlcordia.  In  error  in  the  Exchequer  Chamber  it  was  held 
that  xhcfirft  ajfumpjit  was  goody  and  the  ficondvoidy  and  the  jud^* 
ment  given  and  damages  for  die  firft  aUumpfit  with  all  the  cofts 

!rood,  and  fo  ai&rmed  it;  and  for  the  damages  aliefied  for  the 
econd  aflumpfit,  and  thofe  de  incremento  intirely  given  for  boch, 
the  judgment  was  reverfed.  Mo.  708.  Hill.  38  Euz.  Reymer  ▼• 
Qrimftone. 

6.  In  a^ion  for  tlordsfpoke  at  two  feveral  tinusy  defendant  plead* 
crme"-  *  cd  ^^  guiliyy  but  found  againft  him  and  feveral  damages  5  ud  om 
ii;;ns  the  intire  judgment  was  given  for  darnages  and  cofts ;  upon  error  brought 
adtun          it  was  held  ^zt  for  part  of  the  words  tbe  aHion  lay  not i  and  tbe 

b,ough:for  J      r         J  *,^^ 
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juflices  and  barons  all  conceived  Aat  the  judgment  ihall  be  reverfed  the  words, 
mh  quaad  the  damages  for  the  words  not  aSlionabUy  and  (hall  be  ^^  Jcfe^d- 
amrmed  as  to  the  cofts  and  the  refidue;  for  all  the  cofts  are  due  as  ant*s  having 
veil  where  part  of  the  words  are  found,  as  where  %&  refidue  is  caafed  tho 
fixind;  and  thereupon  judgment  was  affirmed  *  quoad  part,  and  j'*'JJ^\^^^j 
reverfed  quoad  the  refidue*     Cro.  J.  343.  Paii^.  12  Jac.  in  Cam.  for  the  mat* 

ScaCC.  Jacob  v.  Mijls.  tcr  contaia- 

ed  in  the 
words.  ■■  But  in  aAion  for  words,  the  defendant  pleaded  as  to  part  of  the  words,  and  juftificd 

as  to  other  part,  and  both  ifTncs  found  for  the  plaintiff,  and  dannages  for  the  firft  words  12  </.  and 
for  thr  laft  words  39;.  snd  cods  for  both)  and  the  plaint  iff  having  judgment  for  both,  ic 
was  teverfcd  for  this  caufe  ;  for  the  fird  words  were  held  not  actionable,  and  the  judgment  being 
intire  is  reverfible  in  toto ;  bccaufe  In  the  judgnxnt  tU  damajrci  are  cortj'/inedy  tfjough  they  wtTG/evtrttl 
in  the  verdi3,    Cro.  J.  424.  Fafch.  15  jac.  B,  R.  Loyd  v.  Fearfe.— *  Jeak.  293.  pi.  40. 

7.  In  information  for  ingrojjing  corn,  the  defendant  as  to  part  X  '"  dow- 
pUaded  not  guilty^  and  demurred  to  the  reftdue\  afterwards,  as  to  that  ^^\^^^' 
part  which  defendant  pleaded  not  guilty  to^  the  informer  entred  a  non  recovery 
vult  ulterius  profequiy  and  for  the  other  part^  upon  demurrer  joined,  thereof,  is 
judgment  was  given  for  the  informer;  upon  error  brought  it  was  ^y^^^"^* 
held  that  the  entry  of  the  nolle  profequi  by  the  informer  was  error ;  and  to  re. 
for  Ihould  he  have  power  to  leave  off  profecuting  the  fuit,  it  might  cover  da- 
greatly  prejudice  the  king;  but  as  to  the  refidue  they  affirmed  the  {J^"^  j, 
judgment  and  awarded  execution;  becaufe  the  judgments  for  thofe  by  thefta- 
two  feveral  parts  were  feveraly  and  therefore  the  judgment  may  be  tut;  of 
affirmed  in  part,  and  di(affirmed  in  part,  as  in  J  dower  and  debt ;  ^^^^'^   ^ 
but  Haughton  J.  doubted  if  it  might  be  fo  in  trefpafs,     7,  RoIL  R«  in  a  quare 
136.  Mich.  17  Jac.  B.  R.  Smith's  information.  impedit; 

for  there 
is  judgment  for  the  church  by  the  common  law,  and  for  damages  by  the  flatute,  and  in  that  caf« 
judgment  may  itind  for  one,  and  be  reverfed  for  the  other.    7  Mod.  154.  in  a  note  of  the  rt* 
porter  iti  cafe  of  Cutting  v«  Williams. 

8.  Judgment  in  formedon  in  C.  B.  upon  a  verdiS,  was  quod 
recuperet  ^eifinam  de  uno  mefuagio  ^  duabus  acris  terra  6f  paflura^ 
but  did  not  mention  feverally  the  quantity  of  either '^  it  was  moved  to 
affirm  the  judgment  for  the  mefuage,  it  being  certain  as  to  that, 
though  ill  for  the  uncertainty  as  to  the  other ;  but  it  was  held,  that 
though  C.  B.  might  have  given  judgment  for  the  mefuage  only, 
yet  when  they  gave  an  intire  judgment  for  the  mefuage  and  land, 
this  being  ill  in  part  *  ought  to  be  reverfed  for  the  whole,  and 

.  cannot  be  affirmed  for  part,  and  reverfed  for  the  refidue.     Cro.  C* 
471.  Pafch.  13  Car.  B.  R.  Goodier  v.  Platt.-^— ♦  Carth.  235.  S. 
.  P.  Parker  v.  Harris. 

9.  Judgment  in  affault  and  battery  againfl  three ;  it  Was  affigned 
for  error,  that  one  was  an  infant  who  jhould  have  pleaded  by  guardian^ 
and  that  judgment  was  intirely  given  againjt  them  ally  which  muft 
be  void  againft  the  infant,  and  fo  it,  being  intire,  muft  be  againft 
the  others  alfo;  Roll  Ch«  J.  (aid,  if  it  be  a  judgment  at  $be  common 
lawy  or  where  cofts  are  given  by  the  fiatute^  if  it  be  reverfed  as  to 

part   it   is  reverfed  as  to  all;    and  here  is  an  intire  judgment  [  6.20  1 
given  by  the  common  law  and  cannot  be  helped^  and  the  judgment 
was  reverfed.    Sty.  121.  X2j.  Aylet  v.  Oats. 

^  10.  Afjumpfttj 
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Holt  Ch.  J.       to.  Affutnpftt^  and  two feveral  counts  laid ;  one  was  onapromffirf 

^r«  ar«  ^^'^^  ^^  ^^^  plaindfF  counted  thereon  as  on  a  hill  of  excbamge^  upon 

but  two  the  cuftcm  of  merchants ;  upon  non  aiTumpfit  indre  damages  were 

judgments  given,  and  jiiigaient  accordingly;  a  writ  of  error  being  brought  in 

}^^l  Siis  court  it  was  held,  xft*  That  the  plaintiff  could  not  declare  upon 

which  fa-  the  promifibry  note  as  upon  a  bill  of  exchange ;  and  as  there  could 

^urthe  be  no  fuch  count  or  adion,  (o  there  could  be  no  fuch  daaiq;es« 

^^^f  2dly.  That  they  could  not  reverie  the  judgment  in  part,  viz.  as  to 

judgmeiu  tbe  one  count,  and  affirm  it  as  to  the  other,  and  deni^  Jacob  Ann 

ai  part,  and  Mill's  Cafe*     Hob.  6.  and  took  this  diiFerence,  viz.  where  the 

the  court  judgment  is  partly  bjf  the  common  law^  and  partly  byJlatutCy  it  may 

a^>of  opf.  DC  reveried  in  part ;  for  that  which  was  a  judgment  at  common  law 

nion  it  will  remain  a  judgment  and  be  compleat  without  the  odier.     i  Salk* 

Ud?n  the  ^  ^^"*  ^  -^""*>  ^-  ^-  Cutting  V.  Williams. 

whole ;  for  the  whole  judgment  is  wrong,  hecaufo  it  is  of  more  daraaKei  than  Ihoold  bare  been 
recovered,  and  not  for/o  mtch  tlamagei  tip<m  me  prpwufe^  and  Jo  much  t^oa  amellHr  ;  far  if  it.  wenjf  U 
mgbe  perhaps  ^  fevtral  judgmansf  and  in  confeqoence  one  might  be  reverfed  without  the  other  { 
but  the  judgment  here  is  to  recover  dumna  frJediiia  which  art  tin  wbolt  damagts ;  and  Powel  J« 
accordinglyi  and  that  if  a  remittitur  be  not  entered  for  part)  it  wiU  be  bad  for  all ;  for  tb^  jodg- 
nent  is  of  the  whole ;  and  they  were  all  of  opinion,  that  \f  eae  of  ib$  dtelaratumi  were  jbc^  m 
mhich  m  damages  mibt  to  bi  recovered  it  would  be  bad  ;  and  judgment  was  reverfed  ia  Coio  by  thm 
whole  coort.  7  Mod.  155.  Cutting  v.  Williams*  1  11  Mod.  14.  S.  C  1  iCra.  J.  64i. 
Berry  v.  Nevis.  Palm.  343.  S*  C 


(X.  2)  Reverfed  in  what  Court,  and  wbeni  and 
where  the  Judgment  fhall  be  faid  reverfed  or  only 
the  Execution^ 

I.  tN  praecipe  quod  rcddat,  judgment  was  given  hy  default  at  the 

^  grand  capcy  and  the  tenant  came  the  fame  term  and  faiJ  that 

the  judgment  was  given  when  he  was  in  feeiing  an  attorney  to  have 

pleaded  to  it,  2nd  prayed  to  be  admitted  by  attorney,  and  (b  he  was* 

•  Or!g.  (ap-  See  the  firft  judgment  ♦  repealed,  in  as  much  as  in  one  and  the  fame 

Tcalc.)         ^^^^  ^fj^  judgment  is  in  the  breaji  of  the  judge  and  not  in  the  raZf; 

contra  in  another  term  quod  nota,  and  therefore  in  the  cafe  above 

the  juftices  would  not  record  their  (irft  judgment.     Br.  Jud^enty 

pi.  103.  cites  19  H.  6.  3. 

2.  Writ  of  error  was  brought  of  a  judgment  upon  a  hiU  ofdAt  in 

the  exchequer^  and  it  was  brought  before  the  chancellor  and  the 

barons  according  to  the  ftatute  J  37  £•  3.  12.  which  wills  dnt  tile 

*»!'  ^  ^'    errors  fhould  be  reverfed  in  the  Exchequer  Chamber  before  the 

chancellor  and  treafurer  calling  to  them  the  juftices;  and  there 

Prifot  Ch.  J.  of  C.  B.  and  other  juftices  of  the  fame  bend),  (at, 

and  gave  their  opinions  ajid  affirmea  the  firji  judgments     Br.  ErroTy 

pi.  96.  cites  37  H.  6.  15. 

Br.Nnnabi-       3,  fVrit  rf  error  and  of  attaint  will  revcrfe  the  firft  judgment^ 

lity,  pi;  33-  but  audita  querela  upon  a  releafe  after  judgment  (hall   not  rercrfe 

I  c  and*    *e  judgment  but  the  execution    Br.  Judgment,  pL  8a.  dtes 

fays  Chat  it     6  £•  4.  10. 
was  agreed  • 
by  both  bancbes* 

4.  Execntita 


4»  Execution  of  a  recognizance  was  awarded  in  chancery,  error 
was  brought  in  B.  R.  and  judgment  reverfed  for  reAiftng  the'plea 
of  a  defeaunce  bearing  date  before,  but  .delivered  atter  the  recogni- 
sance.    D.  315.  pL  100.  Trin.  14  £liz.  Anon. 

5.  The  defendant  againft  whom  judgment  was  recovered  brought 
m  writ  of  error^  and  afterwards  got  a  reference  to  the  niajier  H 
examine  the  regularity  of  the  judgment  i  the  court  upon  the  mafler's 
report  was  of  opinion,  that  by  bringing  the  writ  of  error  the  judg-^ 
ment  was  admitted  to  he  regular^  and  that  he  fhould  not  examine 
that  now ;  and  the  rule  was  difchai^ed.  i  Salk.  402.  Pafch.  4 
Annas,  B.  R.  Anon. 

(X.  2)    Reverfed y^r  what  in  General.  ,  T^^^  J 

l«  A  Judgment  was  reverfed  in  this  court  for  tautobgy  ufed  in  it> 
***  Mich.  22  Car.  B.  R.  that  is,  for  repeating  the  fame  thing 
•yer  and  over ;  for  the  law  will  not  fufFer  barbarifms  in  the  pro- 
ceedings thereof;  for  that  will  in  the  conclufion  bring  aU  things 
into  confiifiQB.    2  L.  P.  R.  95. 

(X.  4)    Where  by  reverfing  the  Judgment  againft 
the  Plaintiff  the  Original  ihall  revive.- 

I.  iF  formedonhe  abated  by  judgment  which  is  reverfed  after  by 
^  writ  of  error  in  B.  R.  by  this  the  original  is  revived,  and  the 

demandant  may  declare,  and  the  tenant  anfwer  there.    Br.  jurif- 

di^on,  pi.  113.  cite$   i  H.  7,  12. 

2.  And  if  a  man  be  outlawed  in  debt  in  C.  B.  which  is  removed 

•fter  into  B,  R,  by  error j  and  the  defendant  fues  charter  of  pardon^ 

and  has  procefs  again/9  the  plaintiff  who  comes^  &c.  he  may  declare 

there}  per  Cur.  Br.  ibid. 

(X.  5)    Revived  by  Scire  facias, 

I,  r^N  a  judgment  above  a  yearns  flandingj  you  may  have  elegit 
^^  without  a  fci.  fa  but  not  a  fi.  fa.  for  on  the  elegit,  they 
enter  their  continuances  all  along  from  the  judgment.     2  Show. 
235*    Mich.  34  Car.  2.  B.  R.  Cook  v.  Bathurft. 

2.  If  a  judgment  be  above  10  years  Jianding^  the  plaintiff  cannot  If  aft* 
fiieaici.  fac.  without  motion  in  court;  if  under  10  but  above  7  he  ^!'^^  "?* 
cannot  have  a  fci.  fbc.  without  a  motion  at  fide  bar.    2  Salk.  598.  judgrolnt 
Hillf  7  W.  3.  B.  R.  Hardifly  v.  Barney.  revived  bf 

fci.  fac.  the 
defoodant  diet  before  ezecutiony  the  pbintifF  muft  fue  a  uew  .^ci.  fac.  but  may  hare  it  without 
motion  {  for  the  judgment  was  rtvwld  before,    ut  fup. 

3*  Where  judgment  is  revived  by  motion  ^ainft  teibttor,  if 
execution  be  awarded  againft  him  there  needs  no  new  rule  to  revise 
die  judgment  againft  the  executors^  but  a  fci.  fa.  lies  of  courfe. 
Cumb.  356.  HiS.  8  W.  3.  B.  R.  Hardifty  v.  Barny. 

VW.  ilT.  '        3  C  (Y)  mem 
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( Y)  JFhen  to  be  Jigncd  and  entred. 

I.  rp  OUR  days  after  the  plaintiffs  aitornfy  doth  bring  the  pefita 
*  into  thi  courts  if  the  rule  for  judgment  is  out,  he  may  enter 
judgment  for  his  client  by  the  courfe  ot  the  court,  Mich.  22  Car. 
B.  R.  except  the  defendant  do  then,  or  before,  move  fomething  to 
the  court  in  arreft  and  ftay  of  judgment ;  but  no  judgment  up§H  a 
Vifdin  ought  to  be  entered  untill  a  rule  giveriy  and  fuch  rule  out 
^  L.  P.  R.  95. 

2.  When  a  fpecial  plea  is  pUaded^  and  a  paper^book  made  upy  if 
the  defendant's  attorney  doth  not  return  it  to  the  plaintifTs  attorney 
r  622  J  within  four  days^  after  he  receives  it,  together  with  his  handle  the 
joining  of  the  iffue^  and  the  money  for  the  entring  of  the  ijfue  on  his 
fart'^  judgment  may  be  entered  againft  him  by  the  plaintiff^s  at- 
torney by  default,  6  Feb.  1650.  B.  S.  2  L«  P.  R.  105. 
A  judg.  3*  If  a  verdi£^  be  given  after  the  term,  although  by  adjounnxKnt, 

mentmay  no  judgment  can  be  given  upon  that  verdidb,  until  the  Jic3ct  tcnn 
bc«»/rf5lL  following;  for  fuch  proceedings  cannot  be  in  the  vacation-time, 
ibe  vaeatm  for  the  judgment  is  the  aSt  of  the  court,  and  the  court  fits  not  but 
as  of  the  in  term  i  and  until  tliere  is  a  return  of  the  poftea  at  the  day  id  bank, 
toTO^  Mid     ^^  warrantable  judgment  can  be  given.     2  L.  P.  R.  1 1 1. 

no  mifchicf  tcpurchafors  fince  cbc  //../tr.'(!  «f  frauds,  but  before  it  was  <Iaubcful ;  per  Hole  Paiclk 
6  W.  &•  M.  B.  R.  Cumb.  244.  Anon. 

See  Death.  4*  After  verdift  it  was  mov9{l  in  arrcjl  of  judgment^  that  there 

•—Sid.  46a.  ^as  a  mi f- trial  which  was  afterwards  held  well  enough  ;  but  h^fenre 

per  Cur.  ^^^  ^^*^  ^^^  delivered  their  opinions  one  of  the  plaintiffs  diedi  it  was 

tach  entry  .  prayed  notwitbftanding  th2.t  judgment  might  be  entered,  there  betn^ 

is  well  .  no  default  in  the  plaintiiFs,  but  a  delay  by  aSf  of  the  court j  and  that  tt 

hjTam^^  11/I7J  within  thejlatute  of  Car.  2.  that  the  death  of,  the  party  between 

nonjaw  ;  verdift  and  judgment  mould  not  abate  the  a<Stion,  and  that  it  was  in 

and  twif-  the  difcretion  of  the  court,  whether  to  take  notice  of  the  death  in 

iflSic  party  ^^  ^^  °^  ^^'  *  ^°*  ^^^  defendant  has  no  day  in  court  to  pUad^  there 
bad  (Hid  iH  being  no  continuances  entered  after  the  return  of  the  poftea^  and  cited 
tbeigrmhe.  '  I  Le.  187.  Issey's  tafe,  and  Lat.  92.  And  the  court  were  of 
^m^^rfl'  opinion  that  judgment  ought  to  be  entred,  and  there  being  no  coo- 
mditbad  tinuanccs, '  it  may  be  entred  as  if  immediately  ufon  the  return  of  the 
ht€njui{ffiid  poflea.  Vent.  90.  Trin.  22  Car.  2.  B.  R.  Cn(f)  and  Jaddoa  t, 
^^''    Mayor,  &c.  of  Berwick. 

fuould  tait  »  notia  ef  it,  but  "^'ould  proceed  to  juc gment . ■  A  rale  was  fir  jki^i€iit  B81.  firm 

was  la  mnthf  but  cofts  not  being  tsxed  ihe  ftcoMdury  cmt  of  kindoefs  Co  the  ditmidMt  gj^nimfir 
Jut&Hg  the  cofli  till  E.tfltr  term,  and  htfirt  cops  ftttltd  and  jud^mad  tnirtd  fLattifStdi  Mod  nam  diB 
^tttorney  laft  Hill.  tcriTi  tHtrid  up  Inx  judgment  as  of  HiU.  term  wax  IS  matab,  \\Z.  Che  tinoe  that  tbc 
rule  was  pronounced^  and  now  upoa  motion  it  was  fet  afide  for  irregolarity  s  aad  the  mmet  ^ 
reSed  them  if  they  pleafed  to  enitr  it  as  of  HW,  trrm  Ltfiy  being  the  term  that  thef  reaQy  had  ottrrd 
it|  <»id  enitr  their  continuatices  till  tb*m  \  for  the  court,  could  Doi  take  ootioe  of  the  platotiflT^  dcailk 
6  Mod.  191.  Trin.  3  Annae>  B.  R;  Hodges  v.  Templar. 

Letter  of  ^,  A  judgment  U^  bind  the  goodsj  may  be  iigned  after  aSr  dfr- 

^fcf^  ^  fendant*i  deathy  notwitWlanding  the  ftatute  of  £eaud^  and  pojuries ; 

judgment 


Twcaufc  that  ftatute  was  made  only  to  help  purchafors.    t  L,  P.  R.  «  ^^  w 
1 17.  cites  Pafch.  2  Jac.  2.  B.  R.  Freckleton  and  Kitlbn.  ^,  Jl^Tit 

hotirs  after,  before  the  judgment  fisneil  hf  the  feco^daiy  dtfendant  dies ;  refolvecl  the  judf  nMiit 
ihall  ilandy  it  being  fnr  a  g^ood  debt.  Raym.  iS.  Trin.  13  Car.  s.  B.  R.  Andrews  v.  ShoweH^— 
A  vtrdifi  ctr.7i  ^i<y rif  iii  lafirr  trm^  and  ^'/orr  jitdg^m.nt  Jigmd  the  pUintiff  Jitd  ;  but  Uoll  Ch*  J.  faid^ 
that  (ball  not  hinder  the  judi^ment  being  ftigrtd,  providi^  it  be  tu^tbin  two  terms  cfttr ;  and  the 
(btute  of  frauds.  Sec.  only  retiuirtfs  the  time  of  figning  (flould  be  entered  on  the  roll ;  and  that  is 
only  for  the  benefit  of  purchafors ;  for  1/  judgfrnent  be  Jigntd  \n  tbt  vac^ion,  yet  1/  it  entered  m  of 
the  term  htrfve  and  mtu  bui  a  purcba/nr  Jhall  he  admitted  to  fuy,  k  wasjigned  ai  anf  other  time\  and  it; 
is  the  courfe  oi  the  couit  to  let  all  things  be  done  *  in  the  vacation  as  of  the  term  before,  i 
Salk.  4#i.  Trin.  i  Annae.  B.  R.  D.  of  Koifolk*s  cafe.  .7  Mod.  39.  S.  C.    1  *  6  Mod. 

384. 

6.  In  ^an  adion  on  the  cafe  brought  againji  the  Jherifffor.a  r/- 
tum  of  nulla  bona  upon  a  fieri  facias ;  although  judgment  was  Jigned 
after  the  tejle  of  the  writ  of  fieri  facias^  and  both  the  judgment  and 
fieri  facias  were  6f  Hillary  ierm^  but  the  judgment  not  f.gned  untill 
March  a^erwaras^  yet  it  was  held  good ;  and  the  court  declar,ed, 
that  they  would  not  malce  any  ufe  of  the  day  of  figning  of  the  judg-* 
menti  but  only  to  relieve  purchafors  as  the  ftatute  intended.  2  £• 
F*  R*  1 1 8.  cites  Hill.  2  &  3  Jac.  2.  Stamper  v.  Kinfey. 

7.  If  the  plaintiff"  will  not  bring  his  pojiea  into  the  court  according  Ajudp* 
9o  the  rules  of  the  court,  that  the  defendant  may  have  time  to  fpeak  JJ^Jl*^^ 
in  arreft  of  judgment,  the  court  will  Jiay  the  judgment  until  the  ^red  w/zf 

. plaintiff' fh2d\  ♦  move  for  judgment;  which  he  cannot  do  without  t^thep^^ 

bringing  his  poftea  into  court,  and  giving  notice  thereof  to  |he  de-  L****  ,^  • 

fendant's  attorney,  and  he  may  thank  himfelf  for  this  trouffe  and  and^fuftrli 

delav,  by  not  bringing  m  of  his  poftea  as  he  ought  to  have  iaot^  m  th$  ojUe^ 

the  like  law  is  in  cafe  of  a  writ  of  inquiry.     2  L.  r.  1 1 5,  ^'*  '/''^ 

*      '  »  "*  giventhera* 

upon  for  the  defendant  fo/hnv  caup  (if  he  hath  any)  ivly  judrm^nt  Jbouldnoi  be  entnd  againft  him« 
that  the  defendant  may  have  liberty  to  oHer  \vh:iC  he  c^t\  find  out  of  the  record  and  proceedings 
to  arrelt  the  judgment  bus  afur  the  tute  is  out,  or  if  judgment  be  not  arrefted^  then  4/  may  be  etttreS 

up.  »L.p.  R.  115.  ♦r62?i 

8.  upon  a  writ  of  inquiry^  either  on  demurrer  or  judgment  by  SowUre 
de&ulc  executed   the  laft  day  of  the  termy  the  plaintiff  may  enter  '^^'^ 
judgtnent  the  5th  day  after  and  not  before,     i  Salk.  399.  Trin.  5  there  mi4k 
W.  &  M.  Clerk  v.  Rowland.  be  4  dayi 

between 
the  verdict  and  the  judgment ;  not  that  in  all  c^fes  there  can  be  a  motion  in  arreft  as  in  the 
principal  cafe,  where  the  verdidt  or  inqucft  i^  tB,'  i.Jl  day  of  the  term;  but  ftill  tliere  maybe  a 
writ  of  error  and  this  time  is  allowed  for  thefe  pnrpofes ;  atid  therefore  after  verdi^  or  writ  of 
inquiry,  Che  courfe  is  for  the  plaintiff  to  give  .1  ruh  to  enable  him  to  enter  his  judgment  nlji  caufa 
^nfafi  in  control ium  infra  fu.ttwir  (Sei ;  and  in  the  principal  cafe,  execution  was  fet  afide  becPitfo 
It  was  foed  out  the  4th  day  after  the  term,  the  wi  it  of  inquiry  being  executed  and  returned  tb« 
Uftday.    IbidS.  C. 

9.  After  rule  entred,  judgment  (hall  be  figned  on  the  eighth  day  In  ef^Omene 
after  incbifiuely  in  Hillary  tj^  Trinity  term.     I2  Mod.  40.  Pafch.  5  J'^J  verdidl 
W.&M:Anon.  'T^**^^. 

rv  • «»  AVA.  .nuvii«  pLuntiflFthe 

jfldfneilC  might.  noHtbt  figntd  till  the  rules  are  out  which  will  be  in  four  days  after  the  pofiea  returned 
which  happened  to  be  the  6rh  May  )  the  plainiiif  1^0/  it  figned  on  ibe  very  djy  but  ifufos  not  executed 
tiH  after  the  6tb  day  (o  that  the  defendant  had  time  enough  to  bring  a  writ  of  error,  or  move  anf 
tfiing  in  arreft  of  jadgment,  yet  the  court  held  the  figning  irregular  it  being  before  the  day  allow- 
o4  l^  the  mUs  of  the  court ;  and  though  it  was  taken  out  afterwards  that  was  not  material ;  aod 
the  jadgment  was  fet  afide  and  the  party  had  reftituiion.  5  Mod.  •105,  Pafch.  S  W.  3.  ^uniori 
y.  Chamberlaioe. 

2Ca  iQ« 
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8.  P.  per  JO.  *Indl£hnent  for  a  mifdemeanor  was  tried  thru  dayt  before  thi 

Jtfod."co.  ^^  ^f  ^^^  ^^'^  ^^  judgment  entred  the  fame  termy  b  that  (ufeodut 
Anon.  *  had  not  four  days  to  move  in  arreft  of  judgment.  The  queftioa 
was,  whether  this  entry  was  regular,  and  whether  it  (hould  not  have 
been  ftayed  till  the  term  following  ?  and  per  Holt  Ch.  J.  if  there 
are  four  days  and  more  between  the  tijal  and  the  end  of  die  t£rm» 
judgment  ought  not  to  be  entreii  within  the  four  days  ;  but  if  the 
eUftringas  is  returnable  within  the  term^  and  the  party  is  tried 
within  2  or  2  days  before  the  end  of  the  term^  die  judgment  floD 
be  entred  that  term,  though  there  are  not  4  days  to  move  in  arreft 
of  judgment  i  and  fo  he  faid  it  was  fetded  in  the  cafe  of  Knox  t* 
Levar  upon  conference  between  Scro^gs  Ch.  J.  and  Sir  Wm« 
Jones  attorney  general  contrary  to  the  report  of  Sir  Sam.  Aftrej« 
I  Salk.  77.  P^ch.  1 1  W.  3.  B.  R.  Anon. 

11.  By  the  ancient  rules  of  the  court  the  judgments  of  nu  term 
vught  to  he  entred  on  the  roll  before  the  efjoign  day  of  the  mxt  term\ 
and  the  late  a£^  of  parliament  for  docketting  of  judgments  was  ody 
ii;  imitation  of  the  ancient  courfe  and  in  aid  of  it ;  per  H<dt  Ch.  J. 
6  Mod.  184.  Trin.  3  Annae,  B.  R.  in  cafe  of  Herring  v.  Crocker. 

12.  The  plaintiff,  by  a  fpecial  injuniiion  out  of  chancery^  was  re- 
Rrzinci  from  figning  judgment  near  17.  months  etf^er  rule  given  t9 
pleads  he  may^  after  fuch  injunftion  diflblved  fign  judgment  with* 
out  giving  a  new  rule  to  plead.  Notes  of  Cafes  in  C.  B.  156. 
Micb»  6  Geo.  2.  Thecdham  v.  Jackfon. 

13.  Though  no  appearance  be  actually  entred^jet  if  defeneUmt^s 
atiorn^  undertakes  to  appear^  it  is  fuflicient  to  (upport  me  judg- 
ment. Notes  of  Cafes  in  C.  B.  J  56.  Mich.  6  Geo.  2.  Thecdham 
V.  Jackfon. 

14.  If  defendant  demands  oyer  of  an  indenture,  which  is  given, 
the  defendant  has  ike  fame  time  to  plead  after  the  dedaradon  is  veri- 
fied by  the  oyer  as  he  had  at  the  time  oyer  was  demanded^  and  there- 
fore judgment  being  figned  the  next  diay  after  oyer  given,  and  the 

1^2  .  T  oyer  having  been  demanded  two  days  before  the  nue  for  picading 
^  J  was  out,  the  judgment  was  fet  afide.     Notes  of  Cafes  in  C.  B. 
,  156.  Mich.  6  Geo.  2.  Thecdham  v.  Jackfon. 
Buiw\mrt        1^,  The  capias  was  returnable  the  2ph  of  O^ther  laft,  and 
^asrcutm-   j^g^^n^  figned  November  the  'jih  following ;  it  was  moved  to  fct  afide 
«//« in  right  die  judgment  as  figned  the  11th  day  afier  the  return  oftbewriiy 
days  of  St.    which  was  One  day  too  foon-^  the  defendant  havings  by  the  laU  a£¥  o£ 
Tmu^'  lo    parliament,  eight  days  to  appear  after  the  return  of  the  writ,  and  by 
and  deciaral'  the  pra<^ice  of  the  courts  four  days  afterwards  to  plead  i  and  die  Court 
ti<mfi<ii  in    made  a  rule  to  fliew  caule ;  diereupon  it  was  mewed  for  caufiy  that 
2*A^?S^     the  declaration  was  left  in  the  office  de  bene  ejfe  (purfuant  to^  rule 
Jemaaryl\,  of  court  made  in  Michaelmas  term  3  Geo.  2.)  9n  the  third  ef 
and  mkt      November^  and  notice  thereof  that  day  ferved  upon  drfeudantj  ea§d  m 
1^^'*"    rule  to  plead  given  the  fame  day\  and  on  the  feventb  cf  Novembery 
day,  Md       defendant  not  having  appear^,  plaintiffs  upon  the  ufual  affidennt^ 
a  rule  to        entered  an  appearance  for  him\  and  afterwards,  the  fame  daj^fogmi 
^Ueh^  /Ki^wMif/,  liiWch  the  court  held  to  be  regular,  and  diichaiged  As 
outcw  S^^*   former  rule.    Notes  in  C.  B.  167.-  Hill.  7  Geo.  2.  Chadton  t« 
tifrttay  th$     Hankey  and  anodier. 

JaDOaij  ;  m  Monday  morning  the  aStb*  phnntiff.inured  thi  d^tndaaitafpuarmmt  md  »  A^  ii/hi  — 
Jif^  j^idf^mfuem    The  coun»  upon  bearing  cuaniiBl  00  bocb  fidei,  ware  of  opauoo,  tfatt  by  ck» 
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laU  a£t  of  parliament,  the  defendant  hath  eight  dayt  to  appear  after  the  return  of  the  writ, 
(viz.)  exclyjtve  of  the  return-zliiyf  and  therefore  fet  »fide  the  judpment.  the  appearance  being 
entered,  and  judgment  figned  one  djy  too  foon.  Notes  in  C.  B.  168.  Hill.  7  Geo.  a«  Bo* 
fanquet  v.  Rondeau. 

16.  The  wr/Zwas  returnable  tres  Mich,  and  an  appearance  enter^ 
id  by  the  plaintiff.  The  declaration  was  left  in  the  office  November 
the  gthy  and  ruu  to  plead  then  given ;  notice  of  the  declaration  filed 
was  ferved  upon  defendant  November  nth.  Defendant  moved  laft 
term  to  fet  afide  the  judgment,  and  obtained  a  rule  to  fhew  cauie» 
which  was  made  abfolute  upon  hearing  counfel  on  both  fides.  The 
declaration  not  being  delivered  de  bene  ejfe^  %vas  only  well  delivered 

from  the  time  of  the  notice ;  and  before  that  time  no  rule  to  plead 
could  be  given.  Notes  in  C.  B.  172.  Hill.  8  Geo.  2.  Grey  v* 
Saunders. 

17.  After  rule  to  plead  expired^  defendant  obtained,  and  ferved  a  ?J*' J*""* 
judge's  fummons  for  time  to  plead,      PlaintifPs  attorney,   notwith-  f^Jf^^ 

(landing  the  fummons,  figned  judgment ;  defendant  moved  to  fet  regiOarlr 
afide  the  judgment,  and  on  (hewing  caufe,  the  court  held  the  judg-  obtained  it 
ment  to  be  regular.     A  fummons  for  time,  after  rule  to  plead  ex-  ^^^^ 
pired^  is  not  a  fuperfedeas  or  ftay  of  proceedings.     The  judge  was  ingstilldif- 
impofed  upon  j  he  would  not  have  granted  the  fununons,  had  he  charged,  or 
known  the  rule  was  out.     The  judgment  is  regular,  but  was  fet  ^[|J|^^ 
fifide  on  payment  of  cofts^  pleading  the  general  iffue^  and  taking  fhort  upon ;  but 
notice  of  trial.    Notes  in  C.  B.  182,  183.  Trin.  10  &  ii  •€».  2.  it  is  an 
OttiwcU  V.  D'Acth.  ^?^ 

to  apply  for  his  fummons  after  rule  to  plead  expired,  when  no  fummons  ought  to  be  granted  ; 
and  therefore  this  lummons,  unduly  obtained,  is  no  ftay  of  proceedings.  Notes  in  C.  B. 
J  So.  Mich.  10  Geo.  2.  Whitehead  v.  Shaw. The  fame  v.  Whitfield. 

18.  'Declaration  was  delivered  with  blanks^  and  rul^  to  plead 
given  Oiiober  24.  The  26rA,  blanks  were  filled  up^  and  defendant 
at  the  fame  time  demanded  oyer  of  the  bond.  The  27/^^,  at  eight 
in  the  evening,  oyer  was  given^  and  plea  demanded,  and  i8th  judg- 
ment was  figned,  which  was  held  irregular  and  fet  afide.  Defend- 
ant ought  to  have  the  fame  time  to  plead  cfter  oyer  given  as  remained 
unexpired  of  the  rule  to  plead  at  the  time  of  oyer  demanded.  Notes 
in  C.  B.  183.  Mich.  11  Geo.' 2.  Simpfon  v.  Daifield. 

19.  It  was  moved  for  leave  to  enter  judgment  upon  an  old  warrant 
9f  attorney  upon  an  affidavit^  that  defendant^  who  refided  at  Jamaicay 
was  living  and  in  good  healthy  and  had  been  feen  and  converfed  with 

there  by  the  perfon  who  made  the  adidavit  on  the  1 3th  of  September  -  ^       ^ 
laft.     He  failed  from  Jamaica  very  foon  afterwards,  and  arrived  at  L  ^^5  J 
London  the  15th  of  January  following.     The  motion  w.is  granted. 
Notes  in  C.  B.  187.  Hill.  11  Geo.  2.  Roundell  v  Powell. 

20.  In  wafte,  plaintiff  gave  a  common  rule  to  pleads  and  at  the  ex- 
piration thereof,  without  giving  a  peremptory  rule^  figned  judgment. 
Defendant  moved  to  fet  the  judgment  afide,  infilHng  that  a  peremp- 
tory rule  ought  to  have  been  given  as  in  a  real  action ;  and  of  this 
opinion  were  the  Court.  The  place  wafted,  as  well  as  damages  be- 
ing to  be  recovered  in  the  z&xon  by  the  ftatute  of  Glquc.  cap.  5. 
In  mixed  anions  a  peremptory  rule  is  necefiary,  as  welt  as  in  real 
a^(/nS)  (except  replevin)  and  the  judgment  was  fet  afide  with- 

3C3  out 


*25  3fuliffment. 

out  cofh.    Notes?  in  C.  B,  192,  193.  Trin.  13  Geo.  2.  Wai|» 
Worth  V.  Huftler. 


(Z)   Rules  as  tojigning^  &c.  of  Judgments. 

f  •  A*  rule  of  court  was  made  ufm  a  motion  at  the  bar,  that  the 
-^^  fecondary  Jhwld  enter  a  judgnunt  in  a  cau/e^  wherein  a  trial 
was  to  he  hadj  as  a  judgment  of  the  term  next  preceding  the  tenn 
wherein  the  trial  was  to  be,  and  that  the  fecondary  (hould  cxpreft 
in  the  rule,  that  the  rule  was  made  by  the  confent  of' the  plaintiff  and 
defendant  in  the  caufe;  2d  July  1650.  B.  d.  For  confenfus  tollit 
crroreni  5  for  otherwife  the  Court  would  not  have  made  fuch  a  rule 
to  antedate  a  judgment,  and  there  was  other  fpecial  reafons,as  I  re- 
member, for  the  doing  of  it,  befides  the  confent  of  the  parties.  2  L* 
P.  R.  104,  105. 

2.  A  fpecial  plea  delivered  to  the  plaintifPs  attorney,  or  put  into 
the  office  without  a  councelUr^s  hand  to  it,  is  no  plea,  and  the  pbintiiF 
may,  if  his  rules  are  outy  and  no  other  plea  pUadedy  fign  his  judgment. 
2  L.  P.  R.  105. 

3.  A  judgment ^j'ff^//  the  very  (by  the  rules  were  out^  diough  not 
executed  until  afterwards,  was  held  irregular  and  fet  aftde.  5  Modt 
205.  Stanford  v.  Chamberlaine. 

4*  Upon  zfci,  fa.  on  a  judgment  againfl  the  principal^  he  pleaded 
nul  tiel  record;  whereupon  the  plaintiff  produced  the  reciirdy  and  the 
majierfigned  the  roll,  quod  querens  protuUt  recordum^  and  the  plaintiff 
iigned  judgment  the  very  next  day,  and  took  out  execution,  which 
upon  motion  was  fet  afide  as  irregular ;  becaufe  he  ought  not  it 
have  figned  judgment  till  four  days  after  the  record  was  brought  in» 
8  Mod.  237.  Pafch.  10  Geo.  Martin  v.  Henriques. 

5.  By  a  rule  made  by  the  court  of  King's  Bench  in  Michaelmas 
term  1705,  it  ivas  ordered,  that  from  and  after  the  iuft  day  of  dK 
next  Hillary  term,  every  judgment  in  debt^  cafe^  covenant^  treipah^ 
trover',  or  any  other  a^ion^  flmli  be  entered  fairly  on  the  roll,  or  an  ih- 
sipitur  thereof  before  fuch  judgment  Jhall  hefignedby  the  fecondary^  or 
any  judge  of  this  court,  and  the  names  of  the  plaintiff  and  defendant  j 
with  the  attorney's  name^  fliall  be  entered  in  a  book^  to  be  kept  by  the 
fecondary  of  the  court  yor  that  purpofe\  for  which  nothing  fhsdl  be 
paid  but  the  ancient  and  accuftoincd  fee  for  entering  fuch  juJ^cnt. 
2  L.  p.  R.  114. 

6«  Where  a  thing  is  made  a  r^/irfV/W,  judgment  cannot  be  entered 

without  leave  of  the  Court.   12  Mod,  667,  Hill.  13  W.  3.  Vincent 

V.  Prefton, 

If  there  be        7.  If  plaintiff  give  rules  for  Agning  judgment,  and  rules  areonty 

a  rule  for      j^^j  ^o  judgment    figned  before   ejfdign~day  of  next  term,  the 

CoZ"^^'    pl^tiff  muft  give  new  rules.     12  Mod.  40.   Pafch.  5  W.  & 

term,  it  M*    Anon* 

inuil  be  M« 

Wed  before  the  ejfmn^iey  of  da  next  ttrm^  Of  elfe  they  maft  go  over  to  cbt  Mil  term  by  eODSSuODmi 

aBd«ntcrUi»*fihcfcioiidieriiw    iiMa4.492.  Pafch.  12  W.j.    H«wv«  Aftaa. 


8.  If  tbcrc  be   no  rule  to  Jhy  judg»ncnt5   it  may  be  figned ; 

Er  Cur.  12  Mod.  371.  Pafch.  12  W.  3.  in  cafe  ofBuderand 
:win  V.  .  •  •  • 

9.  Adion  of  debt  on  judgment^  and  >nul  tiel  record  pleaded^  th^^ 
cafe  was,  aftion  between  Russel  againft  Spurrell,  tried  Trin. 
10  Geo.  2.  iJZ^^^ind  final  judgment  Jigfied  on  the  po/isaths^vzcaJdony 
viz.  October  19,  when  the  po/Ii-a  was  tc^ken  away  by  the  plaintiff* s 
eUtorneyj  and  not  brought  back  to  the  office,  to  have  the  judgment 
entered  till  a  few  days  before  the  motion*  It  appeared  by  affidavit. 
Chat  Rufleldied  in  Auguii  1736.  And  it  was  moved  for  defendant 
upon  ftat.  18  Car.  2.  cap.  8.  to  ftay  the  entry  of  judgment,  plaintiff^s 
rsprefentative  being  bound  by  the  faid  ftatute  to  enter  it  within  two 
terms  after  plaintlfrs  death,  and  this  judgment  is  not  entered  yet* 
Rule  being  obtained  to  (hew  caufe,  it  was  urged  for  pla'mtifF,  that 
thcfectoxhederk  of  the  judgments  for  entering  judgments  was  paid 
at  the  time  of  figning,  and  the  party  may  have  the  entry  made 
at  any  time;  and  that  the  judgment  muft  be  looked  upon  as  a(Slu- 
ally  entered  from  the  time  ,of  figning.  'J 'he  rule  was  enlarged. 
And  per  Cur.  this  pra£tice  may  be  of  dangerous  confequence. 
Purchafors,  &c.  (hould  not  be  put  to  fearch  prothonotaries  books  for 
minutes  of  judgments  figned,  it  ought  to  be  fufficient  for  them  to 
have  recourfc  to  tlie  record.  Let  a  general  rule  be  drawn  up,  that 
after  the  firft  day  of  next  term  all  pojieas  and  inquijitionsj  whereon 

final  judgments  are  figned^  he  left  with  the  prothonotaries^  in  ordir  that 
the  judgments  may  be  immediately  entered.  Notes  in  C.  B.  1 91, 1 92* 
Paich.  12  Geo.  2.  Webb,  adminiftrator  of  Ruflel,  v.  SpuirelU 

(Z.  2)  Rules  as  to  figning,  &c.  Judgments  accord*- 

ing  to  the  late  ASls, 

I.  12  Geo.  I.  cap,  2Q.  /!   I.  enafts,  ^2t  where  the  caufe  of  ac^  ApUain 

.'/til.  .  t    •  r         •  .^•'.         obatttHtnt 

tton  Jhall  not  amount  to  lo  /.  tn  a  fupenour  court ^  or  to  40  s.  in  any  tn»  ^^^  pUadU 

fcriour  court  \  if  the  defendant  j^^//  not  appear  at  the  return  of  the  witbhfour 

procef^  or  within  four  days  after  ;  it  Jhafl  be  lawful  for  the  plaintiffs  dir^s  efttr  tU 

upon  affidavit  being  made  and  filed  of  the  perfonal fervice  offuch  pro^  ^rtvT^T 

m(s^  {which  affidavit  jhall  he  filed  gratis))  to  enter  a  common  appear'-  vntbout  /iv 

aiice^  or  file  convnon  ball  for  the  defendant^  and  to  proceed  thereon^  4s  ''^i^^  '*^''J* 

i/fuch  defendant  had  entered  his  appearance^  or  filed  common  bail.  X'^H'  % 

p-iyif^f^r  tin  af>f>Mranc€f  which  wns  tnttrcii  by  plu:niiJficcord\ng  to  the  ftatute.  The  plea  was  held 
to  be  pleaded  regularly,  and  jud;;msat  fi^ncJ,  for  want  of  a  pica  was  ht  afide.  Notes  in  C<  B« 
177.  Trin.  8  5c  9  Qca  3.  Atterbury  v.Troward. 

a.  5  Geo.  2.  cap.  27./.  I,  enafts,  that  in  all  cafes  where  the  caufe  The  «?*«?*• 
sf  action  Jhall  not  amount  to  10  /.  in  any  fuperior  courts  or  to  40  j.  m  ^^f  ^'^' 


was 


emy  inferior  courty  the  defendants  (a  copy  ofprocefs  having  beenferved)  rtturnabU  m 
Jhall  appear  at  the  return  thereof ^  or  within  eight  days  after^  and  the  IPriiayntxt 
4tffidavit  of  fervid  cffuch  procefs  may  be  made  before  any  judge  or  com--  ^i^rU*of 
nuffioner  of  the  court j  out  of  which  fuch  procefs  jhall  iffue^  or  before  the  the  Holy 
.proper  officer  for  entering  common  appearances^  or  his  deputy ;  and  is  to  Tnmtyy  vjUt^ 

Mpicd  gratis.  ^  fendaitto 

sppiAv  on  rfje  lyb  hf  May,    Aj^ptaramtt  vfat  tnur^d  ty  phuMtif,  ^nt  f.  and  judgment  afcsrwards 
t^t^^ned.    I^feodut  moved  to  fet  aiide  the  judgmenr,  the  af^utranu  hang  tmtrtd  f/  fl^inxijf  •n§  4ay^ 

3C4  if 


iFnot  two  daysi  htfhriiht  tim  for  dcfatia>tCs  a^ear'mfr  was  expirrd;  and  a  rule  nifi  was  gnntel  ot 
motion.  Afterwards  caufe  was  (hewn  for  the  plaintiff,  and  indfted  that  the  caufe  of  j£boa  ws 
above  lo  I.  (viz.)  1 3 1.  and  upwards ;  and  therefore  this  was  not  a  prbceeding  upon  the  laft  aft  ■£ 
parliamenty  but  upa«  the  aft  of  11  Geo.  i.  whereupon  defendant  has  but  four  days  to  appev. 
Court  were  of  opinion,  that  n^fum  bntig  maUmmd  in  the  wrii,  it  (lands  at  large,  and  the  appeanoct 
hy  plaintitf  was  inregularhr  entered ;  but  it  appearing,  that  defendant  had  afterwards  motict  tftin  dn 
ilaratioH  bangUft  In  the  ogtce^  he  fhould  have  applied  before  judgment,  and  was  too  late  aftcrjodg* 
ment ;  and  therefore  the  rMle  was  difcharged.  Notes  in  C  B.  i6z.  Trin..  6  3c  7  Geob  t.  Mariif 
ia  Attornqr I  ▼.  Faniham. 

r  627  1  .  3*  '^^^  ^^^^  ^"^^  returnabU  in  Hillary  ttrm^  and  a  declaratsm  1^ 
in  the  effia  thi  fame  term\  and  afterwards  an  appearand  enUni  if 
plaintiffdccording  to  the  bA  of  parliament ;  but  no  notia  sftbi  iuli' 
ration  was  given  till  the  llth  of  April  for  defendant  to  appear  thefrfl 
day  rfthis  term*  It  was  moved  to  fet  afide  the  judgment,  the  deda* 
\  ration  having  been  left  in  the  office  before  the  appearance  entered^ 
and  a  rule  niii  was  granted.  Belfield  afterwards  mewed  caufe,  and 
Court  difcharged  the  rule,  the  declaration  being  a  declaration  wrA 
delivered  onfy  from  the  time  of  the  notice  \  but  Court  made  anodicr 
rule  to  fet  afide  the  judgment,  upon  paying  of  cofts,  pic»iiv 
an  iflfuable  plea,  and  taking  (hort  notice  of  trial.  Notes  in  C 
B.  162.  Trin.  6  &  7  Geo.  2.  Matthews  and  Wife,  admtniftnttrixi 
▼•  Stone. 

4*  Defendant  moved  to  ftay  proceedings  in  an  a^ion  brougfatyir 
Jees^  no  bill  of  fees  having  been  delivered^  and  obtained  a  rule  mfi) 
but  upon  (hewing  caufe,  die  Court  were  of  opinion,  diat  thej  cooU 
not  confider  the  matter  as  an  irregularity,  becaufe  it  is  ill^il,  and 
againft  an  slA  of  parliament ;  but  fet  afide  the  judgment  and  inquiry 
upon  payment  of  cofts,  bringing  the  money  into  court,  pleading  dw 

feneral  iffue,  and  taking  (hort  notice  of  trial.  Notes  in  C«  B«  1(41 
lich.  7  Geo.  2.  WcUand,  an  Attorney,  v.  Rock. 
5«  The  appearance  was  regularly  entered  by  plaintiffs  and  brfwe 
judgment^  defendant  employs  an  attorr:eyj  and  gives  notice  thereof  to 
plaintift^s  attorney.  The  queftion  v/as,  whether  it  was  neccflEvy 
to  demand  a  plea  of  defendant's  attorney  before  plaintiff  could 
iign  jud^ent  ?  and  the  court  was  of  opinion,  that  the  appear- 
ance  bem^  entered  by  plalntifF,  he  ought  to  go  on  upon  the 
acl  of  parliament  \  and  it  is  not  neceffary  in  that  cafe,  that  a  plea 
Jbould  be  demanded.  Notes  in  C.  B.  175.  Pafch.  8  Geo.  2.  JoDflS 
T.  Wilkinfon. 

6.  A  motion  was  made  to  f^t  afide  the  judgments  in  thefe  cades, 
and  the  irregularity  complained  of  was,  that  the  rules  to  plead  were 
given  before  the  notices  of  the  declarations  being  left  in  the  office  were 
ferved  upon  the  defendants^  the  appearances  having' been  entered  by 
plaintift,  and  the  ^proceedings  upon  the  a£l  of  parliameiit.  Ita»* 
peared  diat  plaintifrs  attorney^  finding  bis  wijiake^  waived  its  puf* 
nuntSyJiruck  out  the  oldy  and  gave  new  rules  to  pleady  emd  e^Ur  tiof 
were  expired^  figned  judgment  again;  and  the  queftion  was,  whether 
he  could  do  fo  without  leave  of  die  court  ?  per  Cur.  It  is  only  oae 
ehtrv  upon  record  in  each  caufe,  and  the  former  judgments  appttf 
by  tne  prothonotary's  book,  to  be  figned  by  miftake,  and  the  Itfor 
are  regular.  Notes  in  C.  B.  170.  Mich.  9  Geo  a.  Cni£VaiT« 
Axflabie.— »The  iamt  v.  Andertoo. 

(A.  1)  Sigtic4 


3lDl»0ment  627 


(A«  a)  Signed  and  entered.     In  what  Caies  with-' 

out  Rule  or  Motion. 


I.  J  F  a  peremptory  rule  he  given  for  the  defendant  td  plead  at  a  •8.  P.  Al 
^  certain  day  in  a  civil  caufe,  if  he  do  not  plead  accordingly^  the  ^^^^"'bjjf 
plaintiff'  ma^  enter  judgment  againft  him,  without  moving  of  the  tbcnuifi  4 
court :  but  if  it  be  an  indi^fmenty  information^  tcz*  in  the  Crown-  P^fai^i  < 
Office,  or  in  m  ♦  real  aSliony  there  judgment  cannot  be  entered  ^2/Jjj  **" 
without  a  motion  in  court  for  a  peremptory  rule.    2  L.  P.  R.  pUas  /« 

Il6«  abtotmmn  • 

.  bttcaufo 
teal  jodgmenc  is  notsivea  on  them*    1  Salk.  399.  Trin.  9  W.  3.  B,  R*    Cooke  v.  Cooke. 

(B.  a)  Entry  upon  Nitdicit^  and  when.  [  628  ] 

X.  T  F  die  defendant's  attorney  do  enter  a  plea  for  his  client  in  the  For  Wieofc 
j^^^j  the  plaintiff^s  attorney  cannot  enter  a  judgment  againft  ^*  "  '^V 
the  defendant  upon  a  nil  dicit  for  want  of  a  plea,  although  die  plea  \^mo€m 
be  not  given  unto  him  by  the  defendant's  attorney.     2  L.  P.  R.  niejon 
04.  cites  Mich.  22  Car.  B.  R.  and  Pafch.  24.  B.  R.  ^^  ^ 

^^  ^  are  to  m- 

form  themfelvM  of  tli«  proceedings  in  their  clients  caufes;  and  the  delivery  of  uedarationt  and 
pteasy  &c.  by  one  attorney  to  another  in  their  client's  caufes,  is  rather  matter  of  curtefy  and  d* 
vility,  than  of  any  neceificy  or  duty ;  yet  it  is  the  ufual  oraftice  to  do  it,  and  very  rarely  omitted, 
Quan-e,  if  judgment  may  not  be  figned  notwitiiftaudiogy  if  the  defendant's  attorney  has  rduled  tp 
pay  for  the  decbntiony  fcc  a  L.  P.  R.  94. 

2.  If  any  clerk  of  this  court  will  not  appear  to  an  aSlion^  that  is 
brought  here  agatnft  him^  after  a  copy  of  a  bill  filed  delivered  unto 
him,  the  plaintiff  may,  after  his  rules  for  pleading  are  out)  enter 
judgment  againft  him  by  nihil  dicit.  By  Woodward  clerk  of  the 
court ;  for  a  clerk  of  the  court  is  fuppofed  to  be  always  prefent  ia 
court }  and*  therefore,  if  he  will  not  appear,  yet  it  feems  it  ihall  be 
all'  one  as  if  he  had  appeared  and  refufed  to  plead.  Trin.  23  Car. 
B.  R.  2  L.  P.  R.  97. 

(C.  a)  jirre/i  of  J Mdgmcni for  what*.  How;  and 

When. 

.  I*  f  T  is  not  a  good  exception  in  arreft  of  judgment,  that  there 
-^  is  no  warrant  of  attorney  filed^  though  that  be  matter  of  record, 
wi  may  be  afBgned  for  error.  The  reafon  is,  becaufe,  though  it 
be  a  matter  of  record,  yet  it  is  not  a  matter  of  that  record  before  tbi 
€$urt^  but  of  another,  i  Salk«  77.  Trin,  9  W.  3.  C.  B.  Peachy 
T*  Harrifon. 

2.  One  may  move  in  arreft  of  judgment  after  a  motion  for  a  new 
irial^  thoaeh  not  vice  verb,  a  Salk.  647.  Mich.  9  W*  3.  6.  R. 
TurbervilTv.  Stampi 

3,  Arreft 
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3.  Arreft  of  judgment  is  either /or  matter  intrinjtcky  1.  c.  fiich  as 
appears  by  the  record  itfelf,  which  will  render  the  judgment  errone- 
ous and  rever&ble ;  or  extrinfick^  i.  e.  fome  foreign  matter  fuggeft- 
ed  to  the  court,  which  proves  the  writ  is  abated ;  for  it  is  not 
enough  that  it  proves  the  writ  is  only  abatable.     The  old  courfe  of 
taking  advantage  in  arreft  of  judgment  was  tbusy  the  party,  after 
a  general  verdi£t,  having  a  day  in  court  (for  fo  he  has  to  matters  of 
law,  though  not  of  h&)  did  ailign  his  exceptions  in  arreft  of  judg- 
ment by  way  of  plea ;  and  it  was  called  pleading  in  arreft  of  judg- 
ment.    I  Salk.  77.  Pafch.  11  W,  3.  B.  R.  Anon. 
In  ihis  cafe      ^^  J),  ^^5  conviJfed  on  an  information  for  fubornation  of  pcijury, 
Sfftrft       ^^^  judgment  entered^  quod  capiatur  pro  fine »  and  a  capias  iiFuol, 
cafe  in  Pal-  whereupon  he  was  taken  and  brought  into  courty  where  he  offered 
incr*8  R«.    to  move  in  arreft  of  judgment ;  but  the  court  was  of  opinion  it  was 
Fwhich  was  ^"^  of  time  J  for  that  the  judgment  quod  capiatur  was  a  Anal  judg- 
Pafch.  17     ment,  and  the  fubfequent  entry  is  only  for  tne  certainty  of  the  time. 
lac.  B.  R.    I  Salk.  78.  Mich.  1  Ann.  the  Queen  v.  Darby. 

The  Cor-  '  . 

PoAATioM  OF  Dublin's  cafe,  upon  a  judgment  in  quo  warranro  in  Treland,  and  error brosshc 
tfaerenpdo J  where  it  was  ijfd>  that  a  wtit  of  error  would  lie  of  this  jndgmenc  [qucd  capiatv  fto 
fine]  before  the  fine  fet.  But  there  is  a  note^  fof  the  repoiter  as  it  feemb]  th.it  tber«  was  a  pJ^ 
-mtnt,  that  beflHotUbt  oup€d  of  iMsfnmchifc,  andheiikrzL'ifetuktn  fro  fine.  And  it  was  inf:fiied  in  tlic 
cafe  of  the  Q^xen  v.  Darb  v,  that  that  was  ailronger  cafe  than  the  cafe  of  ejednient ;  for  cbera 
in  ejiSitutit  Ju3gifi9tit  is  mot  compleat  till  damM^et  arefounJ,  and  yet  a  writ  o(  error  Uti  of  the  judgincM 
S^itre  any  damages  are  found  ;  becaufe  by  the  judgment  that  iS' given,  tUpefftlfion  is  tonchtd  iwastr^attif  ; 
«jm/  Vfbert  a  judgment  is  fnrj  for  *  any  party  error  vjtU  lie.  And  here  I  hey  would  h.'!ve  the  Capias,  pre 
line,  to  be  in  nature  of  an  execution,  quod  Holt  nct^avit,  becaufe  it  is  not  certain.  Aii«i»  be  (»d, 
^aC  upon  em  interhcutory  judrmait  in  caff  or  tr/fpafs^  a  capias  profne  mav  ^o^yet  after  they  mav  moxff  im  m  n^ 
wf  judgment,  and  that  thefe  are  the  likeft  of  any  to  the  cafe  in  queibon  ;  and  it  is  not  like  ^JM/^sum 
fuod  cmnptttet ;  for  after  fuch  judgment,  you  cannot  move  in  arreft  of  judgment  \  iar  then  there  « 
no  more  to  do  but  to  fee  what  is  behind.  And  u)?on  the  doubt,  time  was  grv'en  to  the  next  dav. 
And  it  was  agreed,  that  \i  ir  could  not  be  moved  in  arreft  of  judgment,  yet  it  might  be  very  well 
moved  in  mitigation  of  the  fine.    7  Mod.  100.  the  Queen  v.  Darby. 

*[629] 

1  Salk.  78.  5.  One  flioutd  not  move  in  arreft  till  the  poftea  he  brought  in^  and 
^^  he*^  the  defendant  ihould  give  rule  upon  thepojiea^  which  is  in  itfclf  a  no- 
ought  to  tice  to  bring  it  in  \  and  it  is  againft  the  ancient  courfe  of  die  court 
give  notice  to  make  a  rule  for  ftaying  of  judgment  till  the  poftea  be  brought  in. 
to  the  clerk  gy  ^j^^  ^^^^r^  ^r  Q  ]^  ^^  ^.j^j-u  ^f  (jj^  ^^f^  ^iP^cDS  it  till  the  davs  foT 

incounof        -^    .        •    ^     •'/i     r  •     1  n         j     l         ^-       -       -   ' 

the  other      moving  m  arrelt  of  judgment  are  pait,  and  the  notice  is  given  to 

fide;  but  him,  and  he  has  his  lee  of  6  ^.'8^.  for  attending  with  it;  and  the 
the  better  •  ^1^^}^  ^f  ^{jjfe  ought  to  deliver  the  poftea  to  none  but  the  clerk  in 
give  a  ride  couTt,  and  notice  to  the  clerk  in  court  is  good  notice.  6  Mod.  24. 
upon  the      Mich«  2  Ann.  B.  R.  Wood  v.  Shepherd. 

poftea  for 

Wiociog  k  into  court  i  for  that  is  notice  of  itfelf. 

(D,  a)     Judgment  y^/  a/uiif  for  what  Cauies. 

If  TUD  G  MEN T  was  given  in  iiriff/^fftf  foiM/ againft  mo- 
^  ecutor  in  C.  B.  and  upon  error  brought  in  B.  R.  errors  woe 
^ffigned ;  and  becaufe,  upon  the  record  it  did  net  apptur  thai  tbi  mo^ 
nies  an  yet  payabley  rule  was  given  to  revefffe  tbe  jodgoieflft,  nifi  ttc 
And  the  counfel  of  defendant  in  error  (aid,  he  couU  not  mauotain  die 

^  jud^neoc^ 


judgment,  and  (hcreforc  prayed  the  reverfal  of  it  for  his  client's  ex- 
pedition, who  intended  to  bring  a  new  aftion ;  by  which  it  was  re- 
verfed  abfolutely.    2  Saund.  106.  io8.  Pafch.  22  Car.  2,  Holdipp 

V.  Otway. 

2.  A  feme  covert  who  lived  by  her  felf,  and  aScd  as  a  feme  foUj 
gave  a  warrant  of  attorney  to  confefs  a  judgment  &c.  and  aiterwards 
moved  to  fet  aiide  the  judgment,  becaufe  (he  was  covert ;  but  the 
€Gurt  would  not  relieve  her,  but  put  her  to  her  writ  of  error.  1 
Salk.  400.  Mich.  10  W.  3.  B.  R.  Anon. 

3.  Upon  payment  of  coftTyftecoanyNiViktzMtzyx^a^^^  PlaiBtiff 

it  be  regularly  entered^  if^cplaintifhatb  not  loft  a  tnal;  and  fo  is  ^f^ 
die  common  courfe  in  C.  B.     x  Salk.  402*  Mich.  3  Ann.  B*  R.  judgmnt^ 

Sifted  V.  Lee.  defendant 

obtained  a 
rult  to  ft  it  ajicle  on  payment  of  cojk,  fUad'iw  an  tJfuallefUay  &c.  Defendant  afterwards  pleaded  tbg 
JLtuti  of  HmtationSf  and  plaintiff  moved  to  let  the  plea  afide.  A  nde  was  granted  to  fliew  caufe, 
and  made  abfolute.  The  Coart.  never  give  leave  to  plead  this  plea  after  a  regular  judsnaeat  figned. 
Defendant  mnft  be  bound  to  plead  the  general  iflfuey  uolefs  in  cafe  of  a  fair  and  honeft  defence^ 
where  a  jnftifi cation  is  abfolutely  neceflary.  Koies  in  C*  B.  i8i.  Hill.  lo  Geo.  2.  Leaver  v. 
Whitchcr.—— Defendant  prevailed  to  fa  afde  a  reritiar  judgment  wptnmmt  ofeojisf  and  prsfled  to  hm 
let  in  to  plead  a  fpecial  junificacion  ;  but  pLvntiffoinfvif  bun  delayed  €m  afftfif  the  court  eamfimd  tb9 
dJfendjcfU  to  pkad  the  general  ijfuu    Notes  iu  C.  B.  186.  HiU.  1 1  Geo.  a.  Prudhoe  y*  Armftr»og^ 

4.  5  Geo.  cap.  13.  ena6b,  that  where  a  verdift  Jhall  he  given  hr 
any  anion  in  any  court  of  record  in  England  or  ff^ales^  the  judgment 
Jhall  not  bejlaidfor  any  aefe£t  in  form  orfubfiance  in  any  part  of  the 
proceedings. 

5.  Bayncs  moved  to  fet  afide  the  judgment  upon  an  affidavit  of  a 
demand  of  oyer  of  the  bond  on  the  29th  of  May,  (being  the  fame  day 
whereon  a  plea  %vas  demanded)  and  of  the  fervice  of  Mr.  Juftice 
TottctcMfi'sfumTnons  the  feme  day  of  oyer,  and  time  to  plead.  Dar- 
nal  for  plsuntift  oppofed  the  motion,  and  produced  an  affidavit  that 
mer  was  not  demanded^  nor  fummonsferved  till  after  the  rule  for  plead-' 
\ng  was  out.  But  the  Court  refufed  to  make  any  rule.  Notes  in 
C.  B.  161.  Trin.  6  &  7  Geo.  2.  Farrance  v.  Bngnal. 

6.  A  motion  was  made  zg2.in&  judgment  for  tlaintiffi  upon  the  if-  [  63O  J 
fue  of  nul  tiel  record.    The  cafe  was,  plaintiff  had  mtjlaken  commo* 

rancy  in  hrs  declaration ;  defendant  hdji  pleaded  in  abatement^  and  an<* 
nexed  affidavit  of  the  truth  of  this  plea;  plaintiff  brought  a  new  ac" 
//9»,  and  the  defendant  pleaded  the  former  affton  depending  i  upon 
which  plaintiff  of  his  own  heady  without  leave  of  the  court,  entered 
a  nil  capiat  per  breve.  The  officers  wore  afked  their  opinions,  who 
all  agrcH^rd  it  to  be  conflant  pradice,  and  the  court  allowed  it.  But 
.  then  another  queftion  arofe,  whether  plaintiff  could  have  made  fuch 
an  entrv,  in  cafe  the  firft  plea  had  not  been  in  abatement.  Borrett 
and  Tnompfon  faid,  it  was  confined  to  abatements }  but  Cook« 
thought  it  misht  be  in  all  cafes ;  the  Court  (aid,  it  was  impoffible  to 
hit  To,  and  had  it  confined  to  abatements.  Notes  in  C.  B.  188) 
189.  Paich.  XX  Geo.  2.  Ofbome  v.  iiaddock. 


(D.  a,  a)  S^ 
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(D.  a.  2)  Set  afide  for  what  and  how.  Irregu^ 
larity  in  figning  it.  Want  of,  or  Infu^ciency  in 
a  Plea. 

S.  p.  n>id«    I.  qp  H  £  difendanfs  attorney  left  a  nHe  at  the  houfe  of  the  pbitt- 

ii^Goa!^,  ^^^  attorney  on  a  douole  penov  ftamp  in  this  mannert 

SoflbnlT!    (vis.)  /  pkad  nil  Mety  yours,  &c.  aod  the  plaimtiff's  atUrm^ 

IJtt|(B*  without  finding  notice  to  the  drfendanfs  attorney^  that  he  ixpe&ei 

0  plea  in  form^  figned  judgment  \   and  upon  a  motioo  to  iiec  the 

judgment  aiide,  it  was  held  to  be  regular,  and  the  note  afove* 

£iid  to  be  no  plea.     Pleais  delivered  to  attomies  muft  be  drawn 

up  in  the  (ante  manner  as  to  be  left  in  the  office.    Notes  in  C  B. 

156.  Mich.  6  Geo.  2.  Martyn,  qui  tarn,  v.  Skinner. 

2.  It  was  moved  to  fet  afiae  a  judgment  figned  for  want  of  a  fka^ 
upon  an  affidavit  of  the  delivery  of  a  plea  to  plaintiff  i  attorney  in  dm 
timej  which  was  a  plea  of  an  outlawry  againft  plaintiff  in  B.  R.  plead- 
ed in  bar;  but  notfub  pedefigilli.  In  defence  of  the  modon  it  was 
jnfifted,  that  the  outlawry  not  being  pleaded  fub  pede  figilli,  pUia- 
tiff  was  not  bound  to  accept  it,  and  therefore  mi^t  r^ularly  fipik 
judgment,  and  cited  1  Salic  217.  Carthew  220.  The  Court  or- 
dered it  to  be  moved  again  \  ana  when  the  motion  came  on  the  le- 
cond  time  it  was  argued  that  the  plea,  bein^  pleaded  in  har^  and  met 
as  a  dilatory^  differs  it  from  the  cafes  quoted  on  the  other  fide,  and 

?[Uoted  Coke's  Inft.  128.  i  Lutw.  40.  2  Mod.  Atkins  and  Bavlc. 
t  was  replied,  that  IxL  Ch.  J.  Holt's  words  in  Carthew  axid  5al« 
1  4.^471  ^^^  go  I>o^  to  pleas  in  bar  and  abatement,  where  the  outlawry  ir 
Sir  William  '«  another  court ;  per  Cur.  Sir  W.  Willypole's  cafe  in  ♦  Cro. 
Withipoic's  Car.  Robinfon  21  j.  f  ^  Vent  282.  quoted  [are  of)  pleas  in  bar, 
?H^n  &  ^^^  dilatory ;  plaintiff  cannot  take  upon  him  to  judge  of  the  plea 
3  W.&'M.  ill  bar,  he  (hould  apply  to  the  cour^  or  demur ;  rule  made  to  fet 
C.B.  Web  afide  die  judgment.  Notes  in  C,  B.  160.  Trin.  6  &  7  Geo.  a. 
Y.Moojc.     Paijter  v.  Coppin, 

3.  A  rule  to  plead  was  given  in  Trinity  term  laft ;  and  defendant 
obtained  time^  by  Mr.  Juftice  Reeve's  order,  to  plead  till  the 
firjl  day  of  this  term ;  and  for  want  of  a  plea  the  plaintiff  fignei 
judginent  of  this  iermy  without  giving  a  new  rule  to  plead',  which 
the  Court  held  to  be  regular,  the  rule  to  plead,  given  laft  term, 
being  enlarged  by  the  judges  order  to  the  firft  day  of  this  term. 
Notes  in  C.  B.  165.  Mich.  7  Geo.  2.  Taylor  v.  Slocomb. 

4.  The  writ  was  returnable  the  fir  ft  return  of  this  termi  whereCo 
defendant  appeared  hy  his  attorney,  2j^  plaintiff  declared  in  Torkfiire^ 
gavra  rule  to  plead^  andy  after  demanding  a  pea^  figned  judgment 
want  thereof  tn  four  days ;  defendant  moved  to  fet  afide  the  juBg^ 
ment :  and  the  quefiion  before  the  court  was,  whether  in  this 
the  defendant  fhould  have  four  or  eight  days  to  plead.  And  the 
court  held,  that  purfuant  to  the  rule  of  court  made  in  Michadmas- 

[671!   ^^'^  ^^  ^^^^  of  his  prefent  majefty,  in  all  cafes  upon  writs  letiini* 
^    ^    ^  able,  the  firft  or  fecond  returA  of  any  WOHif  the  pbintiff  docb  not 
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• 
declare  in  London  or  Middlefex,  or  the  defendant  lives  [above]  M 
miles  from  London,  the  defendlant  hath  eight  davs  time  to  plead, 
jand  dierefore  fet  afide  the  judgment.    Notes  in  C.  B.  165.  Midu 
7  Geo.  2.  Lazenby  v-  Bradlev. 

5*  Defendant  pleaded  a  tender^  but  brought  no  money  into  courts  be 
gave  a  rule  to  reply,  2nd  for  want  of  a  replication  Jigned  a  non^tros  ; 
plaintifF  looked  upon  the  plea  as  a  nullity,  the  money  not  being 
brought  into  court,  and  figned  judgment  after  the  non-pros  obtain- 
ed, and  now  moved  to  fet  ^de  the  non-pros.  The  defexidant  moved 
to  iet  afide  the  judgment,  infifting  that  plaintiff  could  not  regularly 
fign  judgment  until  the  non-pros  was  fet  afide ;  and  of  that  opinion 
was  Sir  George  Cooke,  but  the  two  other  prothonotaries  reported 
the  pra£tice  contrary ;  and  the  Court  was  of  opinion,  that  the  non* 
fros  not  being  rightly  obtained^  plaintiff  might  proceed  in  the  fam$ 
manner^  as  he  might  have  done  tn  cafefuch  non-pros  was  notfignedi 
and  confequently  the  judgment  is  regular,  and  muft  ftand ;  and  the 
non-pros  being  irregular  muft  be  fet  afide.  Notes  in  C.  B.  179. 
Mich.  9  Geo.  2.  Bray  v.  Booth. 

b*  After  defendant  had  procured  time  to  plead  by  a  judge's  order,  ^«  whem 
pleading  an  stable  plea^  he  pleaded  a  tender  as  to  party  and  non  af  t^^ 
fwmpfit  as  to  the  refidue.     PlaintiiF  looked  upon  the  plea  as  a  nullity,  affifes  db^ 
ancl  figned  judgment    It  was  urged  that  plaintifF  had  taken  the  uiaeda 
plea  out  of  the  office,  which  was  an  acceptance  of  it  j  but  per  Cur.  i»<*K«'*«'^ 
the  plea  is  a  nullityy  and  the  judgment  is  regular.     Notes  in  C.  B.  f^fJZCtf 
l8o.  Mich.  10  Geo.  2.  Lane  v.  Smith.  hraniju* 

tMlan%/beri  notice  eftriai,  but  £J  Mt  flcad  to  iffiu^  and  for  want  thereof  plaintiff  fignad  judginnit* 
Defendant  moved  to  fet  afide  the  judgment ;  pleading  to  iifne,  and  p:)ying  cofts,  and  obtaiaed  a 
rule  to  (hew  caufe,  which  was  difcharged,  plaintiff  having  loft  the  bw'fit  of  tin  laft  ajijiu*  Nocit  ia 
C.B.  1S4.  Hill.  II  Geo.  2.  Lovell  v.  Dyer. 

7.  Stillingfle^t,  agent  for  Worral  plaintiff's  attomey^gave  Wil- 
mot,  defendants  agenty  time  to  plead  \  after  which  Worrall  comes  tp 
town  himfelf,  calls  upon  Wilmot  for  a  plea,  and  for  want  thereof 
figns  judgment  before  the  time  given  by  Stillingflcet  was  expired  ; 
this  judgment  was  held  irregular,  and  fet  aGde.  All  matters  of 
this  fort  are  to  be  tranfadled  by  the  agents  in  town^  and  not  by  country 
attomies.  Notes  in  C.  B.  187.  Hill.  11  Geo.  2.  WaUace  v* 
Willington. 

8.  Defendant  pleaded  by  an  attorney  of  another  court,  and  plain- 
tifF, looking  upon  the  plea  as  a  nullity,  figned  judgment  which  was 
held  to  be  regular ;  ahd  the  rule  to  mew  caufe  why  the  judgment 
ihould  not  be  fet  afide  was  difcharged.  Notes  in  C.  B.  X92«  rsdTch. 
IZ  Geo.  2.  Turner  v.  Williams. 


(D.  a.  3)  Set  afidcj  for  irregularity  in  figning  it« 

Not  paying  for  the  IJfue^  &c. 

!•  T  F  defendant  f  raves  oyer  of  an  indentureyfet  out  in  the  declaratin^ 

^  a|id  does  not  pay  for  the  copyy  the  piaintiflF  may  fign  judg- 

vent    Notes  of  Cates  in  C.  B.  155.  Mich.  6  Geo.  2.  Ineedham 

2.  MotiM 


^31 1  luDgment* 

Byi  mgrtt'  %•  Motion  to  {ct  afide  judgment  iigned^r  net  frying  fir  the  ifiie% 

miftofthe  plaintliPs  attorney  in  town  calling  on  defendant's  agent  tbcfr  fer 

i^Z  fbg  ^  P'^*     ^^  appeared,  upon  fhewing  caufe,  that  defenJmnt  bad-pkmiei 

ip^  tuas  to  fy  bis  country  attorney  %  thereu jxm  the  flainbff^s  attorney  in  tie  evrnt* 

kt  tUlivered  fry  tendered  tbeJ/J^y  which  defendant's  attorney*  rcfiifi?d  to  pay  far ; 

7rt^ ^hale-  ^^^  ^^  plaintiff^  attorney  fent  to  his  acenf  in  town  tm  fipi  jud|g« 

in^  'tendered  mtitt ;  which  was  held  good,  the  defendant's  attorney  having  an* 

m  down,  and  dcftook  to  be  the  agent  *  by  pleading  in  the  country.     Notes  in  C 

V^^-^**  ^-  ^57-  M^c^-  6  Geo.  2-  Moore  v.  Hodgfon. 

2%tXittjudgmcHt  w  zsjigtudf  which  was  held  to  htrc^jlxr,  the  agreement  Isein;  void.  Ti3e  El  wool 
▼.  Elwood.  Trin.  6  k  7  Geo.  x.     Notes  in  C.  B.  lyS.  Micb.  9  Goo.  x.    HafdfeoC  r.  Duke. 

•[632] 

Sit  plain-  3«  The  i£ue  hook  was  left  in  the  offce^  and  notice  thereof  Uft  under 

lifts  attor-  fbe  chamber-dcor  of  Mr.  Field  defendant's  attorney  tbe  fame  day  by 
^^6«  Mr.  Cole  plaintifrs  attorney,  who  could  not  that  day  find  Fielc^  bat 
i^/0  the  f^xt  day  found  bim  at  his  chambers,  and  gave  bim  notice  that  the  if^ 
tbctmbert  of  fue  hook  tvas  left  in  tbe  office^^  and  demanded  tbe  money  due  for  tbe  fame^ 
^ndanet  ^j^ch  Field  refixfed  to  pay,  infixing  that  the  iffue  book  oug^t  to  be 
in  CHflford's  brought  to  him ;  whereupon  Cole  (igned  judgment.  The  Courts 
lnti,o»  a  upon  hearing  counfel  on  both  Ades,  and  the  report  of  prochonota* 
^^I^L^  rics  Cook  and  Thomfon,  held,  that  defendant's  attomics  muft  pay 
tfifi^fv  ixm/  ^^^  ^^^^  books  at  their  peril ;  and  if  they  are  not  to  be  feiind,  inbe 
hh  ck^k  books  may  be  left  in  the  office,  and  difehaiged  the  mle  obtained 
^^J^^j*  to  fet  afide  the  judgment  nifi;  but  let  defendant  in  to  try  the  me- 
«/»«#«•  ^''^5  ^^^  ^^^  ^^^  ^^  judgment  upon  payment  of  cofts  pleading  tbe 
^marjhari  general  ifltie,and  taking  flK)rt  notice  of  criaL  Notes  in  C  B.  i6j. 
mmt.  The     jy^ich.  7.  Geo.  2.  Glafcock  V.  Martin. 

fvfitr  9>f  tm  * 

vm  was  lift  VI  ^he  ebam  ha  if  to  whom  the  iffUfbock  -Ji'as  tendeted^aKdtbt  memy  charged  ihercoo  Jnamitd, 
and  he  not  paying  the  fame,  judgment  was  figncd  which  was  hcl J  regular,  hut  was  fct  .<{i<ie  on  pof^ 
mcnt  of  coftsf  &c  Attornies  muft  leave  pcoptr  pcrfons  at  rheir  diuubers  to  do  their  buficcfa 
Id  tbeir  abfeoce.   Note*  in  C.  B.  iSi*  Pafch.  10  Geo.  2.  Rolt  y.  Way. 

4.  Ward,  plaintijff's  attorney^  tendered  tbe  ijfue  hook  to  the  clerk  ^ 
Home,  defendant's  attorney^  and  demanded  payment  for  entrimg  de^ 

fendanfs  appearance ;  Home*?  clerk  offered  to  pay  the  reft  of  the 
money  demanded,  but  refufed  to  pay  tbe  money  demanded  for  entrimg 
ybe  appearance 'i  whereupon  Ward  figned  judgment;  and  defendaoc 
moved  to  fet  die  fame  afide  \  per  Cur,  defendant's  'attDmies  ornft 
pay  the  money  charged  upon  the  iflue-book,  which  plainciff^s  at- 
tornies are  to  receive  at  their  peril>  and  therefore  judgment  was 
held  to  be  regular ;  but,  the  merits  not  having  been  trwd,  was  let 
afide  updn  payment  of  cofts,  pleading  tbe  general  iflae,  and  taking 
fhort  notice  cf  trial.  Notes  in  C.  B.  x66.  Mich.  7  Geow  2»  Rih 
binfon  v.  Sparrow. 

5.  In  eje£lment  defendants  appeared,  pleaded^  and  entered  into  tho 
iommon  rule  by  con/eutj  but  their  attorney  neglecting  /#  pay  fir  tte 
iJfue  hooky  judgment  was  figned  againft  Den  tbe  cafual  ejedor.  This 
judgment  was  fet  afidcv  as  irregular.  Plaintiff  might  YoPi^  figned 
judgment  againft  defendants  who  had  appeared,  for  non-payment  of 
the  money  for  the  ifliie  book,  but  not  againfi  the  ce^ud  e§oOor% 
Notes  in  C.  B.  182.  Pafch,  10  Geu  a.  Fenn  on  tbe  dcimfe  of 
Sawell  V.  Jolly  and  others^ 

(I>.«.4)ScC 
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(D.  a.  4)    Set  afide,  for  Irregularity  in  figning  it. 

Not  dtfcbarging  the  Summons* 

% 

I.     A    Summons  for  time  to  ptead  was  ferved  upon  plaintilPs  at-  I>cfendanft 
^   torney,  who  attended  at  the  time  appointed  by  the  fiim-  j^^STcSai  ' 
mons,  and  ftayed  an  hour ;  but  defendant's  attorney  did  not  at-  fmrnmni  far 
tend;  whereupon  plaintifPs  attorney  figned  judgment, .which  was  timtofkad 
fet  afide  by  the  court  as  irregular,  for  want  of  dtfcbarging  the  fum--  yini^fecof 
monu    Notes  in  C.  B.  159.  Pafch.  6  Geo«,2.     Rivers  and  others  Tr.  vaca- 

V.  Plumlee.  «>on  laft  and 

attended    , 
thereon  ;  pla'mtUTs  attoroey  did  not  attend^  and  before  the  fammons  was  renewed  or  difcharged 

jigntd  jud^mtnt  \  dcfendmt'i  nttornry  off.  ted  to  pUad  jffi^ahly,  and  take  notice  of  ti  ial  thw  enough  for  plaintiff  to 
have  tiied  his  cauft  at  IJl  rJjSfes ;  but  plaintiff  refufed  to  accept  the  ples^  and  inOf^ed  on  his  judg- 
ment ;  per  Cur.  the  judgment  figned  without  lUfcharging  the  fummons  isirregular,  and  mult  bo 
i«C  alide.    Notes  m  C.B.  185.  Mich«  11  Geo.  2.    Browne  v.  Godfrey. 

(E,  a)  Set  afide  for  Irregularity  in  figning  it.  fFant  f  6;-^  1 
of  Notice  of  Writ  or  Declaration.  ^    ^^ 

I.  JUDGMENT  was  figned  againjl  all  the  defendants  in  a 
J  joint  a£iion^  though  one  of  them  never  had  notice^  either  of  the 
writ  or  declaration ;  it  was  moved  to  fet  afide  the  judgment,  and  a 
rule  was  made  nifi ;  whereupon  Eyre  ihci^ed  for  caufe,  that  a  writ 
of  inquiry  was  executed^  and  therefore  the  motion  came  too  late : 
but  per  Cur*  the  judgment  can  never  be  good  as  to  that  defendant 
who  was  not  ferved;  and  therefore  the  jadgment  being  joint  muft 
be  fet  afide  as  to  all.  Notes  in  C.  B.  169.  Hill.  7  Geo.  2.  Coul- 
fon  V.  Turnbull  ix,  al. 

2.  Capias  ref  OSfoh*  Miliar'  declaration  left  in  the  office  January 
23^,  and  rule  to  plead  given  ;  the  30/A,  plaintiff  entered  appearance 
by  affidavit-,  and  the  %^Jl  f^ned  judgment*  1  he  objedtion  to  the 
regularity  of  the  judgment  was,  that  no  indorfement  was  made  an  the 
copy  of  the  declaration  left  in  the  office^  fignifying  that  it  was  left  con-- 
djtionally^  or  de  bene  efie.  Judgment  was  fet  afide  without  cofts. 
Notes  in  C.  B.  i88.  .Hill.  11  Geo.  2«    Evans  v.  Tillan.     « 


(F.  a)  Motion  to  fet  afide  Judgment  for  Irregulari- 
ty ;  when  to  be  made. 

I*  T  T  was  held  per  Cur.  that  though  juJ^ment  be  irregular^  de- 
^  fendant  cannot  move  to  fet  it  afide,  unlefs  the  motion  be  made 
two  days  before  the  day  appointed  for  the  execution  of  the  writ  t^  inquiry 
tli  damages,  (according  to  the  report  of  protbonotary  Thomfon, 
who  auoted  Smith  v.  Jenks,  HilL  5  Geo,  2.)  the  irregularity 
complained  of  being  a  defeQ  in  the  notice  of  the  declaration  ferved  on 
drferidant  efter  appiaruna  entered  by  plaintiff  accordiiig  to  the  fta- 

tUtC| 


#33  ^uDsment. 

fii(e«  If  die  irregularitv  be  in  the  notice  fubfcribed  to  the  copf  or 
proce(S)  the  motion  num  be  made  before  judraieitt  figned  ;  if  in  dw 
notice  of  declaration>  two  days  before  the  time  appointed  fer  die 
execution  of  the  writ  of  inquiry.  Notes  in  C.  B.  i86.  Midi,  ii 
Geo.  2.    Grimes  v.  Cleaver. 


(G.  a)  Void^  or  only  Erroneous. 

9wt  where     x.  \liT  H E  R  E  a  franktenement  is  recovered  in  court  haron  iy 

tjbten^fUmd  Hot  void,  nor  conun  non  judice.     Br.  £rror>  pi.  i2o.  cites  22  AC 
or    64- 

fenant    * 


«itesS.C. 


i 

1 

1 


^which  ia  «■#  tftitjvnfiBSim  ef  tht  cogrty)  this  i$  voiili  2iid  crefpafi  or  affife  lies.    Br.  il»<L 

2.  \f  pracipe  quod  reddat  is  brought  againft  nrf  fmther^  who  diet 
fending  the  writy  and  /  enter  as  heir^  and  after  Judgment  is  given 
againft  my  father,  and  the  demandant  enters,  I  mall  not  have  affife; 
for  the  judgment  againft  a  deadperfon  is  not  void,  but  error,  quod 
nota.  Br.  Judgment,  ph  113.  cites  28  AiE  17. 

3.  If  jujf  ices  ofajjife  bold  plea  of  aj/^e  without  original^  or  Ju/Kces 
of  the  hank  by  capias  without  originaly  it  is  coram  non  judioe  and 
void  i  per  Catefby.  But  per  Laicon  it  is  good  untill  it  be  revericd 
by  error.'    Br.  Error,  pL  164.  cites  7  £•  4.  3. 

I^!?4  ]       ^  Outlawry  in  debt^  trefpafsy  or  the  like  in  C  B.  without  origi- 
r. Error,    nali  is  not  void,  but  error;  for  they  are  judges  of  this  plea;  per 
ftJVv       Litdcton.  Br,  Judgment,  pi.  123.  cites  19  b.  4.8. 

5.  A  judgment  which  is  given  contrary  to  the  verdi^  which  waf 
found  in  the  caufe,  is  a  void  iudj?ment.  L.  P.  R.  tit.  Judgment,  94. 
cites  Mich.  22  Car.  B.  R.  For  the  judgment  is  to  be  vrarranted 
by  the  verdid,  and  is  but  the  affirmance  of  the  verdi<^  and  d^ero- 
fore  muft  concur  with  it  in  all  things,  and  not  contiadid  it.  Ibid. 

6.  There  is  a  difference  where  the  judgment  is  merely  void,  and 
^ere  it  is  erroneous  only.  And  this  depends  upon  emother  £ftinc^ 
tiouy  (viz.)  where  the  court  in  which  the  judgment  was  obtained^  bad 
cognizance  of  the  caufe,  and  where  not.  r  or  in  the  firft  caife,  if  the 
plaindff  obtains  a  judgment,  and  by  his  own  fhewing  bad  no  caufe  rf 
a£lion\  yet  becaule  the  court  haa  jurifdidtion  of  the  caufe,  this  it 
only  an  erroneous  and  not  a  void  judgment.  But  it  is  otherwift 
where  the  court  had  nojurifdiaionof  die  caufe.  Carth.  148.  Trio* 
2  W.  &  M.  B.  R.  in  cafe  of  Gold  &  al.  v.  Strode, 


y°^*^&    (G.  a.  2)    Void.    In  Refpeft  of  the  Authority  or 
— jSi'ces  Commiffion  of  the  Judge. 

X.  T  N  affife,  n^ere  judgment  is  given  by  commiffioncrs  in  «r- 
^  tion  in  nature  of  writ  ofwardy  V^ere  their  comsmffion  is  only  of 
eonjpiracy  andfalftties  it  is  void,  as  it  feems  there,  and  that  be  wtio 
was  privy  may  have  affife^  notwithfbnding  fuch  judgment.  Br* 
Judgment,  pL  '*o.  cites  29  Afil  26. 

%.VIham 
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^  2.  Where  commjficn  is  awarded  to  hear  and  deiermine  caufis^  &c. 
ind  pending  this,  another  puijne  commijfion  is  awarded  to  others  of 
fuch  Itketaufes^  the  iirft  commiffion  does  not  lofe  its  force,  and  judg- 
ment given  by  it  after  the  fecond  commiflion  iflued,  ihall  not  be 
avoided,  nor  coram  non  judice  untiU  notice  comes  to  them  of  the  fe- 
cond  commljjion^  or  until  the  fecond  commijftoners  ftt  by  it  in  fefiions, 
and  put  it  in  ure ;  quod  nota.  Br.  Judgment,  pi.  72.  cites  34  Alf.  8. 
3.  Whtrc  commijpo/i  liluQ^  of  certain  a£2ions  or  matters,  or  between 
certain  perfensy  and  they  hold  plea  of  other  matters^  or  between  other 
perjohs^  it  is  coram  non  judice.     Br,  Krror,  pi.  187.  cites  22  E.  4, 

(G.  a.  3)  Void,  or  only  Erroneous.     In  refpedl  of 

the  Place  or  Court  in  which. 

I.    JUDGMENT    given  in  curia  marefcalli  between   par-  Br.Judg- 
J   tics  who  are  n:>t  of  the  king's  houfliold  is  void,  and  trefpafs  "^"^"^^  P*' 
lies  of  the  execution.     Per  Litt.  J.  Br.  Error,  pl^  177.  cites  19  E.  s.*c.-1s!p. 

4-  8.  DaV,  Rep. 

46.  h..  cites 

19  £.  4.  8.  20  E.  4.  15.  in  tlie  ilean  and  chapter  oF  Feme's  caftr.— .?<>  of  judgment  and  execution, 

in  ancient  dint^Jncoj  lin<t,\^iuh  \i  frank  fee  \  for  ihcfe  are  coram   non  judice,  and  void;  per  Litt. 

ibid.- — . — p^—b.  p.  Dav.  R^'p.  46.  b.  cites  11  H.  4.  17. — ■ — "^ionrra  of  a  judgment  in  the  ccurt  tf 

y^tlminilty  uf  it  tUn^  dam  uf*on  the  t.md  \  for  it  feem:5  thjt  this  is  in>  court  of  record,  for  it  is  held 

by  the  civil  law.     But  Jirook  f.iys,  it  fccms  thcrtfoie  to  be  void,  and  that  trefpafs  lies.    Br.  Error, 

pi.  177. i]^v.  Rep.  46.  b.  cires  19  E.  4.  15.  that  it  is  void. l^ut  per  Litt.  26  E.4.  r6.  of 

lh«  p«ifc  of  the  marih.tl,  he  may  have  a  wri:  of  error  «)r  avoid  it  by  plea  at  his  pl^af^jre.  Br.  ibid. 

--: — S.  P.  For  wi  ii  of  error  hea  to  avoid  judguient  in  any  cafe.  Br.  Judgment,  pi.  113.  cites  20 
E.4.  15. 

2.  If  judgtneqt  be  given  in  any  appeal  in  G  J5,  it  is  coram  non 

judice.     Br.  Error,  pi.  187.  cites  22  E.  4.  30,  31. ;As  appeal 

of  murder.  Dav.  Rep.  46.  b.  cites  22  E.  4.  3^3. 

3.  Note,  that  where  the  king  grants  to  them  of  S.  conujance  ?^  f  6 1  C  1 
pleas^  and  that  they^  fcilicet  the  burgejfes^jhall  not  be  impleaded  for  tf«  ^  "^"^  J 
aP  done  there^  but  in  the  fame  vill  \  yet  f  they  arc  impleaded  in  ban-  ,-^''^^^^0^^ 
CO  or  eJfewhere,  and  do  not  plead  their  charter^  nor  take  advantage  i.ndinan. 
thereof,  this  is  a  good  judgment  and  not  error,  nor  coram  non  "'"' '^'"•'/'''i 
judice,     Br.  Error,  pi.  ,52.    cites  9  H.  7.  12.  ':^^^T^. 

vei-fcd  by  aai<io  of  defceit,     Br.  ibid Put.  recovc»7  0/ Icmd  in  Bank,  which  lies  in  Chifirry  Dm-- 

hum,  or  Lancnjier  ib  void.  Br.  ibid.-,— -*  Co-itt  j  in  thi  dnfue  forts ;  for  it  is  goo'l  if  exception  be  not 
pleaded.  Br.  ibid— .VW  the  tliverft*y  f\,  m^  to  Ifc,  bee  ill  ft;  ancuat  dcmejne  and  <  intfuc  forts  wcreder 
rived  from  tin'  crvwn  by  grunt  at  f»i-ft,  but  the  iwiiei  ^Ula:  ate  exempt,  aad  the  kicg'!  writ  runs  noC 
there  noriii  VV'aJes.  ibid,  by  Brookp, 

(H.  a)  AJtmed  in  what  Cafes  ;  By  bringing  Error  ]*tigmH 

er  Falfe  Judgment. 

!•     A   Man  recovered  land^  in  the  county  cfW.  which  lies  in  the  ®'^'J"*^ff 
^^  county  ^  E.  and  he^  who  lofl^fued  in  B.  R.  to  reverfe  the  ^g^^p't^' 
judgment^  and  had  reflitutton-^  he  (hall  not  have  affife  for  the  entry  s.  C. 
by  the  firft  recovery/ becaufe  by  the  fuit  to  reverfe  this  judgment 
he  affirmed  it  to  lU  in  th  fotfnty  of  fF.    Br*  Eftopp^lj  pi  1 18»  cites 

Vol,  XIY,  3D  a.  And 


€2$  auTigment. 

2.  Af$Jwhtre  a  man  recovers  land  in  a  hafe  c'mrt^  which  Ji§esmt 
Be  within  the  jurtfii^iony  and  he  who  loft  brings  a  writ  iAfa^ejn^ 
?mnt  thereupon)  hejhall  n§t  have  ajjife  of  the  entry  by  the  vaidju^- 
tnent ;  for  by  the  fuing  of  the  writ  of  cdfe  jttdgment»  he  ajhrmed  that 
it  lies  within  the  juriJdiSfion.    Br.  Ibid. 

r  /  1 

S^t^fAt.  C^-  ^)    Of  Conf effing  Judgments  upon  Condition, &c. 
toracy.  and  How  to  acknowledge  a  Judgment. 

x«  'X*  H  E  courfe  for  one  to  acknowledge  a  judgment  is  for 
'*'  him,  that  doth  acknowledge  it,  to  give  a  general  warrant 
cf  attorney  to  any  attorney,  or  fome  particular  attorney  of  that  ctw^ 
where  the  judgment  is  to  be  acknowledged,  to  appear  for  him  ett  Ks 
fuity  who  is  to  have  the  judgment  acknowledged  unto  him,  a?ui  tsj^u: 
common  bail^  and  receive  adeclaration  from  him, and  to  plead  nonjitn 
informatus^  ox  by  cognovit  actionem,  or  to  let  ir  pafs  by  nihil  diciti 
and  thereupon  judgment  is  entered  of  courfe  for  want  of  a  plea. 
14  November  1652.  B.  S.  Non  fum  informatus,  is  as  much  as  «► 
fay,  that  he  is  not  informed  by  his  client  what  to  plead  for  him.  2 
L.P.  R.  105. 

2.  If  the  defendant  gives  a  judgment  withjlay  of  execution  till 
a  certain  day^  the  plaintiff  may^  notwithftanding  fuch  ftay  of  execu- 
tion, yi/^yorM  a  capias  orfi.fa^  into  the  county  where  theaSionis 
laid,  returnable  before  that  day,  to  enable  him  at  that  day  to  take  a  tef- 
tatum  againft  the  defendant;  but  he  fhall  not  in  that  cafe  fue  out  a 
capias  to  warrant  a  fcire  facias  againjl  the  baily  unlefs  by  fpccial 
agreement,  becaufe  it  is  to  the  prejudice  of  a  third  perfon;  and  the 
capias  ad  fatisfaciendum,  in  that  cafe,  ought  to  be  delivered  to  the 
Iheriff  four  days  before  the  return  be  paft,and  after  the  return  there- 
of, to  be  filed.  Per  magiftrum  Li vefay,  &  alios,  &c.  Pafch.  21  Car. 
2.  regis.  2  L.  P.'R.  102. 

3.  On  motion  tofet  afide  an  execution  on  a  judgment  upon  fug- 
geftion  of  an  agreement  made  between  the  parties  after  the  judgment 
giveny  viz,  that  thejudpneyjt  Jhculd  be  upon  fuch  and  fuch  terms.  Per 
Holt  Ch.  J.  where  a  judgment  is  confc[[ed  upon  terms,  it  being  in 

[  636  J  effed  but  a  conditional  judgment,  the  court  will  lay  their  hands 
upon  it,  zndfee  the  terms  performed ;  but  where  a  judgment  is  ac- 
inowledged  abfolutelyj  and  a  fubfequent  agreement  made ;  the  court  will 
take  no  notice  of  it,  but  put  the  party  to  his  a£tion  upon  the  agree- 
ment. And  in  this  cafe,  the  agreement  being  only  under  Aeir 
hands,  it  is  no  ground  for  an  audita  querela  \  and  the  court  cannot 
hold  plea  of  an  agreement  upon  amotion.  I  Salk.400.  Mich.  lO 
W.  3,  B.  R.  Anon. 

^^vacat  (K.  a)     Vacated. 

!•  T  F  a  man  takes  a  judgment,  and  the  fame  is  entered^  he  ccn^t 

^  confent  to  vacate  it ;  becaufe  it  is  a  record.   L,  P.  R.  tit.  Judg-» 

ment,  103.  cites  Mich.  1649.  B.  R.  But  he  may  acknowled^  bm» 

fyi&lon  upon  record,  and  fo  make  the  judgment  ihiitleis.    Ibid. 

2.  It  is  againft  the  cpurfe  of  the  court  to  vacate  si  ju^^cnt  oa 


3[ttli0ment;     '  636 

tir  Iqfi^ayrf'  thi  Urm.    L.  P.  Vu  tit*  Judgqient  105.  cites  Pafch« 
1656.  Per  Glf  n  Ch.  J.  . 

3.  Note,  that  a  judgment  was  vacated,  becaufe  it  was  now  entered  If  ajn^- 
as  V  Triir.  Urm  iafi  upon  a  waiTant  made  this  iracation  fo  to  do.  ^"^     ^ 


contra^ 


*  And  the  feafon  wh]F  k  was  vacated  was,  becaufe  it  may  be  of  great  ry  to  thcmie 

danger  to  purchafors  >  but  fome  laid,  that  it  ihall  be  vgid  as  to  »/*<««'*  ««»<^ 

■  purchajirsy  but  good  againft  tbg  party  who  Confeffed ;  quaere,  be-  J/^f  |f^^* 

caoTe  it  feems  it  cannot  be.    Sid.  222.  Mich.  16  Car.  2.  B.  R.  court  upon 

Anon*  ^^^^  Witt 

vacate  th« 
JuJgnient,  and  ponifh  the'  partf,  that  entered  it,  for  his  difobedience  to  the  court.    2  L.P.  R.  98L 
'  cites  Mich.  22  Car.  2.  B.  R. 

4.  If  a  judgment  be  unduly  obtained^  and  fufficient  proof  thereof 
be  made  unto  the  court,  the  court  will  vacate  the  judgment,  and  re^ 
/lore  the  party  damnified  hy  it,  to  be  in  the  fame  condition  that  he  was 
in  before  the  judgment, and  oftentimes  makes  Ae  aggreflbr  pay  cofts. 
2  L.  P.  R.  112. 

5.  An  executor  obtained  judgment  in  debt  in  this  court,  and  was 
afterwards,  upon  an  information  here,  convi^ed  of  forging  thi  wilL 
It  was  alfo  made  void  by  fentence  in  the  ecclefiaftical  court.  The 
court  ordered  the  judgment  to  be  vacated,  and  the  caufe  of  vacafing 

'   to  te  vnteredupon  the  record*    Vent.  78.  Pafch.  22  Car.  2,  B.  R. 
Anon. 

6.  In  quare  impedit  ijliie  was  joined  hetwetn  the  parties  in  Hill. 
4  ^fco.  2.  and  ViftcTWzrSs  judgment  was  entered  at  the  foot  of  the  if 

Jr.-  -^or  the plainti^ by  cognovit  aSiionem  (relifta  verificatione  pl'iti) 
t-y  ••  Tc  e  of  a  warrant  of  attorney  for  that  purpofe  pretended  to  be 
ex  cuifd  by  the  defendant  Bond,  the  validity  of  which  warrant  of  at- 
tcriicy  being  conteftod,  an  ifl'ue  was  dire&ed  by  the  court,  to  try 
\v'  etncr  the  fame  was  duly  executed  by  Bond  or  not;  and  upon 
trial,  chc  jury  found  it  to  be  a  forgery ;  whereupon  the  court  ordered 
the  judgment  entered  as  aforefaid,  by  virtue  of  the  faid  warrant  of 
attorney,  to  be  ftt  afide.  The  defendants  mo^d  that  the  (aid  judg- 
ment entered  upon  record  fubfequent  to  the  ifliie  joined  might  be 
ftruck  out  of  the  roll,  in  order  that  defendants  might  make  up  the 
rccorc:  tbr  trial  by  provifo.  The  court  denied  to  make  any  rule, 
but  declarer,  that  the  faid  judgment  might  be  vacated  in  a  proper 
manner  1  y  viitue  of  the  former  rule  for  fetting  it  afidc;  and  a  vaca^ 
tur  hoc  judic,  was  accordingly  entered  on  the  margin  of  the  rolL 
Barnes's  Notes  in  C.  B.  157.  Hill.  6  Geo.  2.  Gibfon  v.  the  Bifhop 
ofBath&  Wells  &  Bond. 

(L.  a)     Final.  [  637  ] 

See(C.a) 

t»  T  T  feems  that  iffue  taken  on  excommunication  is  peremptory,  pi*  4 

^    Sid.  252.   cites  3  H.  4.  3.  Abatement. 

2.  If  iffiie  be  taken  on  dilatory  or  other  matter  in  abatemmty  and  See  Abate* 
it  is  found  againft  demandant,  judgment  Ihall  be  final.    Sid.  252.  n»«QK^* 
Pafch.  17  Car.  2.  B.  R.  Amcott  y,  Amcott 

3.  If  upon  a  dftnurrer  to  a  diclaratlo;^^  the  judgment  is,  quod  qut» 
Tins  nil  capiat  per  hilhttijfed  pro  falfo  cJamore  (no  Jit  inde  in  mijeri- 

€9r4i^l  this  judgoient  is  finals  smd  a  bar  to  any  other  aftion  to  be 

brought 
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brougbt  for  the  very  ftoie  matter  $  Hill.  ^  &  35  Car*  2«  Rot  847. 
B.  R«  But  Ae  plaint^ mof  afterwards  make  bis  diclarMionrigbt^ani 
tbenproceeJy  and  the  pleading  of  this  judgment  fhall  be  no  hur»  Bui 
j^tfais  judgment  fliouM  be  pleaded  in  bar^  then  be  mufi  repfy  Jpt^ 
dalhy  and  fhew  where^che  fault  was  in  his  declaration.  2  L. 
P.  R.  113. 

4.  Final  judgment  is  not  given  nn  pleas  in  abatement     x  Saik. 
399.  Trin.  9  W,  3.  B.  R.  Cooke  v»  Cooke. 

see(P. 3)     (M,  a)  In  what  Cafes  it  fhall  be  faid  Tiranjire  in 

Rem  yudieatam. 

6.  P»  by  I.  1^  F  a  man  has  judgment  in  C.  B.  on  a  bond,  and  the  record  is 

Gaw^  J-  1  removed  by  error  into  B,  R.  and  before  any  proceedings  on  the 

8i^>incafe  VLirit  of  error  platntljf  d'teSy  his  executor  Jhall  not  have  a  new  a^'ton  on 

of  Prcfton  the  bond  Jo  long  as  the  judgment  remains  in  force ;  For  when  a  man  has 

V.  Pciton.  brought  debt  upon  a  bond,  and  by  the  ordinary  courfe  of  law  has 

JwTverv  judgment  upon  it,  the  contraft  by  fpecialty,  which  is  of  a  more 

bo  in  (icht  bafe  nature,  is  by  judgment  of  the  law  changed  into  a  thing  of  rc- 

vpon  bond  cord,  which  is  of  a  higher  nature.     And  if  he  that  recovers  (hall 

"^"7^  ^  ^'^^^  ^  '^^w  action  and  new  judgment,  he  may  have  fo  in  infinitum, 

there/not-  to  the  perpetual  vexation  of  the  defendant,  the  which  injure  repro- 

^ithftauil-  batur ;  befides  upon  every  judgment  the  defendant  (hall  be  amerced, 

-"^  ^^*1«^  and  fo  the  amercements  may  be  infinite  too,  which  will  be  very 

tJic  plaintiff  miicnicvous ;  and  Inferejt  reipubiica  ut  fit  tints   Itttunu     6  Kep. 

ro..y  havft  ^^,  b.   Mich.  3  Jac.  C.  B.    Higgcn's  cafe.  — als.  Randal  v. 

''f'u''''\u  Higgcns. 

tlfkt  upon  the  P«3 

i<M.i  in  court  nfrecot  tL  For'the  county  court  is  not  of  record^  and  therefore  the  obligationis  no(  chanfcd 
into  .^riy  thing  or.-)ti  higtter  nature.  Bitt  fo  long  asfuch  judsmem  remains  in  force,  the  plaintilf(ball 
voi  hr.ve  an^thtr  a^ihn  by  jufl:cci  in  the  fame  Court,  by  reaioa  of  the  infinite  vexation  of  the  party. 

6  Rep.  4 5.  a.  b.  Hisgens's  cafe. cited  Hard.  i2>\ 

Btu  wh^Te  irf^uji  v't  &  atmii  was  bi ought  in  the  county  paUttne  of  Lancafter,  and  the  defen« 
flant  pleaded  in' bar  a  recovery  for  the  fame  trefpafs  in  a  court  baron,  and  thereupon  the  plaintilF 
demurred,  Wild  Ch.  J.  of  a(!ife  at  Lancader,  upon  adjournment  to  his  chamber  at  Serjeant's  Inn, 
held  it  pleadable  in  bar.  But  judgment  was  afterwards  given  for  the  plaintiff;  for  trefpafs  vi  is 
armis  lies  nut  in  an  inferior  court,  and  th^eforelhe  judgment  there,  if  it  be  vi  &  ar>Dis  i&  vdd,  and 
if  it  be  no:  vi  Sz  a^mis,  it  is  not  the  fame  ti-efpafs.  But  he  held  as  above,  that  judgment  in  inferior 
court  is  ple.idablc  In  bar  in  a  fuperior  court,  and  he  alfo  held,  that  it  is  pleadaMe  in  abatement,  if 
}^  be  for  the  fame  thing,    a  Lev.  93.  Mich.  15  Car.  ft.  B.  R.  Atkiofon  v.  Woodbam 

2.  If  a  man  has  annuity  by  deed  or  prefcription,  and  brings  bis 
writ  ofannuityy  and  has  judgment :  fo  long  as  this  judgment  remains 
in  force,  he  never  fball  have  writ  of  annuity^  though  it  be  annuity 
of  inheritance,  but  (hall  have  fci.  fa.  upon  diis  judgment ;  becauie 
the  matter  of  the  fpecialty  or  prefcription  is  altered  into  a  thing  of 
a  more  high  nature.  6  Rep.  45.  a.  in  HiCGiNs's  case,  cites  37 
H.  6.  13.  D. 

3.  Sententia  contra  matrimonium  nunquam  tranfit  in  rem  judica^ 
turn.  7  Rep.  42.  b.  [43.  b.]  Kenn's  cafe. 

For  more  matter  relating  to  3kttlgmcnW,  fee  iaCCCimt,  jamentl- 
mcnr,  EDamaaefJ,  SpCbt,  Ciircor,  and  the  feveral  other  proccf 
'Titles. 

TK£  ENDOF  THE  FOURT^^NTH  VOIVM?, 
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